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' ARGUED AND DETERMINED 
| IN 


THE COURTS OF LAW. 


Damages. 
See titles Action, CofgTs, and New TRIAL 


Delivery of Goods. 


| 2 HE plaintiff agreed to ſell a quantity of wool to the de- Goodall v. Skel- 


ton, Tr. Ter. 


fendant, and a ſhilling earneſt was paid, on the part of „ 


the defendant, to bind the bargain: the wool was afterwards 2 en, Bad. 
packed in cloths, furniſhed by the defendant for that purpoſe, 316. 
and left at an hovel belonging to the plaintiff, and the de- 
fendant was to ſend his waggon, in a few days, to take it 
away. Bor while the defendant's ſervant was weighing and 
packing it, and-propoligg to the plaintiff to fix the time when 
the waggon ſhould come, the plaintiff declared, that it ould 
not go off his premiſes till he had the money for it. He after- 
wards brought an action for goods ſold and delivered to re- 
cover the value of the wool, and THE CourT held that he 
could not maintain the action as there was no dehvery, aud 
directed a nonſuit to be entered. | 1 a 


Demurrer, 
| See PLEADII os. 
Demurrer to Evidence. 
Ix this caſe, the court of King's-Bench held that, on 2 Cockſedge a. 
demurrer to evidence, every f. which the jury can infer, in 3 


favour of the party _— it, from the evidence demurred 10 Oe 3 RR. 


to, is to he conſidered as admitted. And on a wiit of error, 1 Deng. 119. 


the court of Exchequer Chamber were all of opinion with 


Vol. III. B | th 5 
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2 | Demurrer to Evidence. 


the court of King's-Bench, except the Lord Chief Juſtice 
ay Mr. Baron) Eyre, but afterwards, in the Houſe of 
ords, his Lordſhip concurred with the other judges, in anſwer- 
ing the following queſtion propoſed to them, in the affirma- 
tive, via.“ Whether the evidence and facts admitted, upon 
« which that demurrer had been joined, were ſufficient in a 
1 « Jaw to maintain the iſſue for the defendant in error???“ 1 
Gibſon and fohn- On a demurier to circumſtantial evidence, the party offer- 5 
ſon, v. Hunter, ing the evidence is not 3 to join in demurrer, unleſs the 
in the Houſe of party demurring will diſtincly admit upon the record every 
Lords, in error, py = ©: Fored d | 
fact and every conclufion, which the eviceace offered con- 


| 33: Geo. 3. . 5 | 

2 Hen. Black.187, duces to prove.— This was an action brought by Hunter, 
the defendant in error, as indorſee, againſt Gi and ohn ; 
ſon, as acceptors of an inſtrument, purporting to be a bill of 


exchange, and hereinafter ſet forth. "The cauſe came on to 
be tried before Lord Kenyon, and a ſpecial jury, at Guildhall, 
= ED when the plaintiffs in error demurred to the evidence. The 
1 demurrer to the evidence was as follows: “ And the jurors 
l of the jury, whereof mention is within made, being called, 
8 | OE likewiſe come, and being choſen, tried and ſworn, to ſay the I: 
1 tdtrutli of the premiſes within contained, the ſaid Robert Hun- 
| „ ter produced to the jury aforeſaid, a certain inſtrument in 
= writing, in the words and figures following (that is to lay): 


L. 521. 75. 8 SE 
ont pra, 11th March, 1788. 
Two- months after date, pay to Mr. Will. Fletcher, or 
order, five hundred twenty-one pounds, 75. value received, 
| with or without advice. | oe N 
5 : 5 Nath. Hingſton. 
- | To' 3535 


» 


VVV 
Neſſrs. Gihſan & Fohnſon, To D, 
ST Bankers, C. & 7. . 
3 | London. : EY | 
And wherevpon are the following indorſements, «WII. 
lam Fletcher,” & by pro". of Liveſey, Hargreave, and Co.” 5 
HA. Gpearich.” And the ſaid Robert Hunter, to prove and 
maintain the iſſue within joined on his part, ſhews in evi- 
dence to the jury aforeſa id, hy Robert Booth, à witneſs- duly 
ſworn in that behalf, that he, the ſaid Robert Booth, was a 
_ clerk to certain perſons uſing trade and commerce as copart- 
ners, in the copartnerſhip, name and firm of Liveſey, Har- 
- greeve, and Company, and that one Nathaniel Hingſton was, 
at the time of the drawing of the ſaid inſtrument, a ſhop- 
- keeper, and carried on the buſineſs of a ſhopkeeper, at Fal- 
mouth, in the county of Girawall : that the name of Na- 
5 - thaniel Hingſtzn ſubſcribed to the ſaid inſtrument, was the 
handwriting of the ſaid Nathaniel Hingſion, and that, he 
drew the ſame as agent to the ſaid Live/ey, Hargreave, and t 
Company; that Live, Hargreave, and Company, uſed to 
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| Demurrer ta Evidence. 
ſend down to the ſaid Nathaniel Hing ſtn blank bills of ex- 


change for him to ſign as the drawer thereof: that many 
ſuch blank bills were ſent down together: that when they 
were returned to- the ſaid [.:zveſcy, 8 and Company, 
they filled up the blanks with the ſum to be paid, and the 
name of tlie perſon to whom the ſame was to be payable.: 
that when the bills were ſo drawn and filled up, they were 
Carried indiſcriminately with other bills, to the houſe of 
Thomas Gibſon and Foſeph Fohnſon, the defendants, for their 
acceptance: that Liveſey, Hqrgreave, and Company, gave 
. Gibſon and Jolinſon advice of the bills ſo drawn by the ſaid 
Nathaniel Hingſton that ſuch bills, indiſcriminately with 
the ſaid other bills, uſed to be carried two or three umes a. 
day from the houſe of Liveſey, Hargreave, and Company, to 
'the houſe of Gibſon and Fohnſon tor acceptance, and were 
Often carried wet : that the acceptance of the bill produce 
was the acceptance 'of the defendants Thomas Gibſon and 
- Foſeph Fohnſon : that the ſaid Robert Booth, upon thoſe oc- 
caſions, uſed to ſee the defendant Fohniſon.; that Liveſey, Har- 
: greabe, and Company, were generally indebted to the de- 
fendants, Gilſen and Fohnſon, upon the balance of accounts, 
for caſh advanced by the ſaid G:b/on and 22 to the ſaid 
| Liveſey, Hargreave, and Company: that the defendants, Gib- 
Jon and Fohnſon, were covered for theſe acceptances by bills of 
exchange given as a ſecurity for the ſame, but that the ſaid 
bills ſo given as a ſecurity have not been paid : that no ſuch 
perſon as William Fletcher, in the ſaid inſtrument and in- 
dorſement named, exiſted; and that the name William 
Fletcher, ſo indorſed on the ſaid inſtrument, was not the 
hand-wiiting of any perſon of the name of Milliam Fletcher. 
And the ſaid Robert Hunter further thews in evidence to tie 
Jury aforeſaid, by one Stephen Barber, a witneſs duly fworn 
in that behalf, that he negotiated the inſtrument now pro- 
duced, with the plaintiff Robert Hunter; that he carried it 
from Liveſey, Hargreave, and Company, to get it diſcounted 
for them; and that he told the ſaid Robert Hunter from 
whom he came; that the ſaid Robert Hunter gave him the 
value for the ſaid inſtrument in money, and he took it back 
to be indorſed by Liveſey, Hargreave, and Company ; and 
that it was indorſed by Abſalom Goodrich, by procuration of 
Livęſey, Hargreave, and Company; that the ſaid inſtrument 
had been accepted by Gilſon and Fohnſon before it was car- 
ried to be diſcounted. And the ſaid Thomas Gibſon and 
Feſeph Johnſon ſay, that the aforeſaid matters, to the jurors 
aforeſaid, in form aforefaid, ſhewn ia evidence by tue ſaid 
Robert Hunter, are not ſufficient in law to maintain the ſaid 
iſſue within joined on the part of the ſaid Robert Hunter, 
and that they, the ſaid Thomas Gibſon and PEG Johnſon, to 
the matters aforeſaid, in form aforeſaid, ſhewn in evidence, 


Ba have 


/ 


Oemurrer to Evidence. 
have no neceſſity, nor are they obliged by the law of the 
land to anſwer ; and this they are ready to verify : where- 


fore, for want of ſufficient matter in that behalf, ſhewn in 


evidence to the jury aforeſaid, the ſaid: Thomas Gibſon and 
Joſeph Fobnſon pray judgment, and that the jury aforeſaid 
may be diſcharged from giving any verdict in the ſaid iſſue, 
and that the ſaid Robert Hunter may be precluded from 
having his ſaid action againſt the ſaid Thomas Gibſon and 
74005 Johnſon. And the ſaid Robert Hunter, for that he 

ath ſhewn ſufficient matter in maintenance of the ſaid iſſue 
in evidence to the faid jurors, which matter the ſaid Thomas 


2 


= on and: Ieſeph Fohnſon do not deny, nor in any manner 


anſwer thereto, prays judgment and his damages, by reaſon of 


the premiſes to be adjudged to him. Whereupon it is told 


to the jurors aforeſaid, that they ſhall inquire what damages 
the ſaid Robert Hunter has ſuſtained, as well by reaſon of 
the matter ſhewn in evidence as aforeſaid, as for his coſts 
and charges, by him about his ſuit in this behalf expended, 


in caſe it ſhall happen that judgment ſhall be given upon the 


evidence aforeſaid, for the ſaid Robert Hunter, and the jurors 
aforcſaid, upon their oaths aforeſaid, thereupon ſay, that if 
it ſhall happen that judgment ſhall be given for the ſaid Ro- 
bert Hunter upon the evidence aforeſaid, then they aſſeſs the 
damages of the ſaid Robert Hunter, by him ſuſtained by 
reaſon of the matter thewn in evidence as, aforeſaid, beſides 
his cofts and charges by him about his ſuit in this behalf ex- 


" pended, to 5271. 7s. and for thoſe coſts and charges to 40s. 


And thereupon the ſaid jurors, by the aſſent of the ſaid par- 

ties, are diſcharged from giving any further verdict upon the 

ee And thereupon all and fingular the premiſes 
eing leen by the ſaid court of our ſaid lord the king, before 


the king himſelf, now here fully underſtood and conſidered, * = 


* ©. 1 . » . ; 
it ſeems to the ſaid court here, that the aforeſaid matter, to 


the jury aforeſaid, in form aforeſaid, ſhewn in evidence by 
the ſaid Robert Hunter, is ſufficient in law to maintain the 
laid iſſue above joined, on the part and behalf of the ſaid 
Robert Hunter. Therefore it is conſidered by the ſaid court 


of our lord the king before the king himſelf here, that the | 
faid Robert Hunter doth recover his aforeſaid damages, by + Þ 


the jury aforeſaid, in form aforeſaid, aſſeſſed: and allo 199 

38. for his coſts and charges, by the ſaid court of our 1aid 
lord the king now here a adeed of increaſe to the ſaid Ro- 
bert Hunter by his aſſent, which ſaid damages in the whole 


amount to 7221. 108. and that the ſaid Thomas Gibſon and 


 Foſeph Johnſon be in mercy, &c.—lIn Hilary Term, 1792, 
this demurrer to evidence was ſet down for argument before 
the court of King's-Bench; but it being the underſtanding 


of both parties, that a writ of error was to be brought, the 


Court gave judgment for the defendant in error, without ar- 


gument, 


* 
* 
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Demurrer to Cvidence. 
gument. Upon this judgment a writ of error was brought, 
1eturaable in parliament ; and the plaintiffs in error having 
aſſigged general errors; and the defendant in errorhaving 
pleaded that there was no error in the record and proceed- 
ings. THE CASE WAS FULLY ARGUED AT THE BAR 
or THE Housk, AND THE* FOLLOWING QUESTI”NS 
WERE PROPOSED TO THE JUDGES:—ift, Wheiher upon 
the ſtate of the evidence given for the plaintitF in this caſe, 
it was competent to the defendants to intiſt upon the j ry 
being diſcharged from giving a verdict by demurring to the 
evidence, and obliging. the plaintiiFto join in demurrer *—2dly. 
Whether on this. record, any judgment can be given?—3dly. 
. In caſe no judgment can be given, what ought to be the 
award? To WHICH- QUESTIONS, LoRD CHIEF JUSTICE 
EvrRE thus delivered the unanimous anſwer of the 
judges — The queſtions ariſe upon a proceeding, which 
is called a demurrer to evidence, and which, though not fa- 
miliar in practice, is a proceeding well known to the law. 
t is a proceeding, by which the judges, whoſe province it is 
to anſwer to all queſtions of law, are called upon to declare, 
what the law is upon the facts ſlieCn in evidence, analogous 
to the demurrer upon facts alleged in pleading. Ln the na- 
ture of the thing, the queſtion of law to ariſe out of the fact, 
canaot ariſe till the fact is aſcertained. It is the province of 
a jury to aſcertain the fact, under the direction and aſſiſtance 
of the judge; the proceſs is {fimple- and diſtinct, though in 
our books there is a good deal of conuſion with reſpect to a 
demurrer upon evidence, and a bill of exceptions, the diſtinct 
lines of which have not always been kept ſo much apart, as 
they ought to have been. In the firſt ſtage of that proceſs, 
under which facts are aſcertained, the judge decides, whether 
the evidence offered conduces to the proot of the fact, which 
is to be aſcertained : and there is an appeal from his judg- 
ment by a bill of exceptions. The admiſhibility*'of the evi- 
dence being eſtabliſhed, the queſtion how for it conduces to the 
proof of the fact which is to be aſcertained, is not for the 
judge to decide, but for the jury excluſively; with which 
- Judges interfere in no caſe, but where they have in ſome fort 
ſubſtituted themſelves in the place of-the jury; in attaintz upon 
motions for new trials. When the jury have aſcertained 
the fact; if a queſtion ariſes whether the fact thus aſcertained 
| maintains the iſſue joined between the parties, or, in other 
words, whether the law ariſing upon the fact (the queſtion 
of law involved in the iſſue depending upon the true ſtate of 
the fact) is in favour of one or other of the parties; that 
queſtion is for the judge to decide. Ordinarily he declares 
to the jury what the law is upon the fact which they find, 
and then they compound their verdict of the law and fact 
thus aſcertained. But if the party wiſhes to-withdraw from 
the jury, the application of the law to the fact, and all conſi- 
„„ | 7 B 3 derxation 


ry 
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* 


deration of what the law is upon the fact, he then demurs in 


law vpon the evidence, and the preciſe operation of that de- 
murrer is, to take from the jury, and to refer to the judge, 
the application of the law to the fact. In the nature of 
things therefore, and reaſoning by analogy to other demur- 
rers, and having regard to the diſtinct functions of judges and 
of uries, and attending to the ſtate of the proceeding in which 
the demurrer takes place, the fact is to be firſt aſcertained. 
TE FIRST QUESTION propofed to the judges is, «© //hether, 
hon the ſtate of the evidence given for the plaintiff in this 
"aſe, it was competent to the defendants, to inſiſt upon the jury 
being diſcharged .frem giving a veraitt, by demurring to the 
evidence, and obliging the plaintiff to join in demurrer? 
Yow iordibip's gucſtion s coutined to this particular caſe; 
Lut it will be neceſſary tor me o proceed by ſteps. All our 
books agree, that if a matter of record, or other matter in 
oritmg, be offered in evidence, in znaintenance of an iſſue 
ſoined between the parties, the adverſe party may inſiſt upon 
the jury being diſcharged from giving a verdict, by demufring. 
to tue evidence, and obliging the party offering the evidence 
© join in demurrer, He cannot refuſe to join in demurrer, 
ne muſt join, or waive the evidence. Our books alſo agree, 
matti parol evidence be offered, and the adverſe party demurs, 
nc who offers the evidence may join in demurrer if he will. 
We ate therefore thus far advanced, tliat the demurrer to 
cvidence is not neceſſarily confined to written evidence. The. 
language of our books is very indiſtinct upon the queſtion, 
wh ther the party offering pare] evidence ſhould be gu ro 
juin in demurrer,, Why 1s he obliged to join in demurrer, 
when the evidence which he has offered is in writing? The 
rcaton is given in Croze's report of Baker's caſe (1), becauſe, 
fays the book, „ there cannot be any variance of matter in 
t writing.** Parol evidence is ſometimes certain, and no 
more admitting of any variance than a matter in writing, but 
it is allo often looſe and indeterminate, often circumſtantial, 
The xeafon for obliging the party offering evidence in. 
writing to join in demurrer, applies to the firſt ſort of parol - 
eviience, but it does not apply to parol evidence which is 
| loofe and indeterminate, which may be urged with more or 
lefs eitect to a jury, and leaſt of all will it apply to evidence 
ot circumſtances, which evidence is meant to-operate beyond 
the proof of the exiſtence of thoſe circumſtances, and to con- 
duce to the proof of the exiſtence of other facts. And yet, 
if there can be no demurrer in ſuch caſes, there will be no 
+ Conhillency. in the doArine of demurrers to evidence, by 
Which the application of the Jaw to the fact on an iſſue is 
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- (1) Cro. Eliz. 753. Middleton v. Baker, 5 Co, 104 8 ©: 
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meant to be withdrawn from a jury, and transſerred to the 
judges. If the party who demurs will admit the evidence of 
the fact, the evidence of which fact is looſe and indeterminate, 
or in the cate of circumſtantial evidence, if he will admit 
the exiſtence of the fict, whici the circumſtances offered in 
evidence conduce to prove, there will then be no more va- 
riance in this parol evidence, than in a matter in writing, and 
the reaſons tor compelling the party who otfers the evidence 
to join in demurrer, will then apply, and the doctrine of de- 
murrers to evidence will be uniform and conſiſtent. That 
this is the regular courſe of proceeding, in reſpect to parol 
evidence of the nature that T have been deſcriving, I think 
may be collected from the known caſe upon this ſubject, 
Bakers caſe. There is alſo another caſe, /Yright v. Pindar, 
as it ſtands* reported in- Aleyn's Reports (1), which carries, 
5 tlie doctrine furthe: and home to every caſe of evidence cir- 
* | cumſtantial in its nature, affording ground for a concluſion _ 
; of fact from fact; and the two caſes taken together, I think, 
prove ſatisfactorily, that the courſe is that which I have al- 
ready ſuppoſed, and which would remove all the difficulties 
that are in the way of obliging the party to join in demurrer 
upon parol evidence. * Baker's caſe, after ſtating that the 
party muſt join in demurrer, or waiverhis evidence, where a 
matter in writing is ſhewn in evidence, goes on thus: © If 
& the plaintiff produces witneſſes to prove any matter in fact 
„“ upon which a queſtion in law ariſes, if the defendant 
« admits their teſtimony to be true, there alſo the defendant 
„ may demur in law upon it, but then he ought-to admit 
“ the evidence given by the plaintiff to be true.” Thoſe. : 
caſes have very carefully marked the preciſe ground, npon 
-which a party may demur to evidence; and prove that if a 
party may demur, the other party mt join in demurrer. 2 
According to Aliyn's report of the cale of Wright v. Pindar, _ 
which caſe underwent very ſerious conſideration, it was re- 
ſolved, „that he that demurs upon the evidence, ought to 
« confeſs the whole matter of fact to be true, and not refer 
„that to the judgment of the Court; and if the matter of fact 
&« be uncertainly alleged, or that it be doubtful whether it be 
true or no, becauſe effered to be proved only by preſumptions or i 
I probabilities, and the other party demurs thereupon, he 25 
that alleges this matter cannot join in demurrer with 
« him, but ought to pray the judgment of the Court, tat he EE 
„ may not be admitted to his demurrer, unleſs he will confeſs A 
% the matter fact to be true. It ſeems to follow as a ne- 
ceſſary concluſion, that if he will confeſs the matter of fact 
to be true, there he is to be admitted to his demurrer, and 


E OA 
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= | | 
(1) AJ. 18. S. C. Siyle 22, looſely reported by the name of Mite v. Pyndar. 


| B 4 0 . that, 


Demurrer to Evidence. 


a ; 
that, it he is admitted, the other party muſt join in demurrer. 
My Lords, it is ſaid in ſome..of our books, that upon a de- 
murrer entered upon parol evidence, the party offering the 
evidence may chooſe whether he will join in demurrer or 
not. But after having ſtated the two authorities which I 


have mentioned, I think thoſe piſſages in the books muſt be 


underſtood with the qualification mentioned in both thoſe 
authorities, “ unleſs the adverſe party will confeſs the: evi- 
dence to be true.“ The matter of fact being confeſſed, the 
caſe is ripe for judgment in matter of law upon the evidence, 
and may then be properly withdrawn from the jury; and 
being entered on record will remain for the deciſion of the 


| judges. And this operation of entering. the matter upon 
record, and indeed the whole operation of conducting a de- 
murrer to evidence, ought to be unde; the direction and con- 


troul oft e judge at i prius, or of the Court, if the trial be 
at the bar of one-of the king's courts. ' I take the whole 
proceeding upon a demurrer to evidence to be under the 


_ controul ot the judge before whom the trial is had. In che 


cate of. //orfley v. Hiliſker, which is reported in 2 Rolle 8 
Reports, 117, Mr. Juſtice Dodderidge, who was one of the 
| ableſi men upon the bench, ſaid, “the Court might deny and 
„ hinder a party from demurring, by overruling the matter 
% in demurrer, if it ſeemed to them to be clcar in law: and 


the Court did, in point of fact, in that caſe, overrule the de- 


murrer, and leave the caſe to the jury. The demurrer in 
that caſc was certainly trivolous ; but if it had been over- 


ruled improperly, it might, I preſume, have been the ſubjeck 
of à bill of exceptions. If the Court may overrule, it may 
alſo regulaie the entry of the proceedings upon the wipes 
and the admiſſions which are to be made, previous to the 


allowing of the demurrer. And, my. Lords, after this ex- 
planation of the dectrine of demurrers to evidence, J have 
very confident expectations that a demurrer like the preſent 
will' never hereafter find its way into this Houſe. | 


My Lords, the anſwer to the firſt queſtion that the | 


judges have agreed upon, and which I have endeavoured to 
lay a foundation for, in what | have now offered to the 


Houſe, is, That, upon the ſtate of the evidence given for 


the plaintiff in this caſe, it was not competent to the de- 
tendants to inſiſt upon the jury being diſcharged from giving 
a verdict, by demurring to the evidence, and obliging the 
plaintiff to join in demurrer, without diftine&ly admitting upon 
the record every fat, and every concluſion, which the evidence 
given for the plaintiff conduced to prove.” ET. 

Your Lordſhip's sECOND QUESTION is, Whether on 
this record, any judgment can be given? To which we 
anſwer, that 'WE CONCEIVE NO JUDGMENT CAN BE 
GIVEN. The examination of the witneſſes in this caſe 
has been conducted ſo looſely, or this demurrer has been 


5 


—— 


% ͤnegligently- framed, that there is no manner of certainty 
in the ſtate of facts, upon which any judgment can be - 
founded. 5 ä | 5 | 
To THE THIRD QUESTION, in caſe no judgment can be 
given, what ought to be awarded ? We anſwer, that there 
ought to be an award of a wenire factas de novo: the iſſue 
joined between theſe parties in effect has not been tried, and 
- the caſe of Mrigbt v. Pinder, is expretsly in point, that 
another venire facias ſhould ifſue.—Yenire de novo awarded. 


| TR "3308 
bo may deviſe. 


Lands will paſs by a will made before a recovery Selwyn, eſg. v. 
is completely ſuffered, if the will be after the deed to Selwyn, widow, 
leid the uſes.—On a caſe out of chancery, it appeared _ * 
that the premiſes were limited in ſtrict ſettlement to 1 1131. 
John Seluyn, the elder, for life; remainder to his firſt 1 Bl Rep. 
and every other ſon by his wife Mary, ſucceſſively, in 22 75% 
tail male; remainder to. Jahn Selwyn the elder, and his 
heirs.— John Selwyn the younger was the eldeſt ſon; and, as 
ſuch, ſeiſed of the remainder in tail male. By bargain and ale, . 
dated the 20th of April, 1758, inrolled in tho Common Pleas, ' 
between John Seloyn the clder, and John Selwyn the younger, 
of the firſt part; John Wakelin, gent. of the ſecond part; 
and Francis Doauce, gent. of the third part; it is witneſſed, * 
that for barring all eſtates-tail rem inders and reverſions, the 
ſaid John Selwyn the elder, and Jahn Selwyn the younger, 
did grant, bargain, and fell unto the ſaid Zohn W/akelin and 
his heirs, tall, &c. deſcribing the premiſes, to the end a com- 
mon recovery might be ſuffered of the premiſes, as of the 
tollowing Eaſter term, the uſes of which were declared to be 
to the ſaid John Selwyn the elder, for life z,remaindef to the 
ſaid Jahn Selwyn the younger, in fee. * Eaſter term ended on 
the 2oth of May, 1751. On the Zoth of May, 1751, the 
writ of entry was ſued out. This writ of entry was returnable 
on the 16th of June,,1751. Trinity term begun on the 7th of 
June, 1751. On the 8th of June, 1751, Fohn Selwyn the 
younger made his will, and deviſed as follows: © I do hereby 
give and deviſe unto my honoured father Fohn Selwyn, 
« eſq. all that my manor or lordſhip of Luggerſhall, in the 
* county of Wilts, and all my manor of Matſon, in the 
county of Glouceſter, with the rights, members, and ap- 
« -purtenances, thereunto belonging, and all other my ma- 
* nors, meſſuages, farms, lands, tenements, rectories, ad- 
« yowſons, rents, and hereditaments, whatſoever, and all 
5 the freehold and other eſtate of inheritance, whereof I, the 
# ſaid Jobn Schwyn the younger, or any perſon or poiſons b 
1 1 % hat- 
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„ « whatſoever in truſt for, or to my uſe; are, or is, ſeiſed or | 


*poſſeſſed, either in poſſeſſion, reverſion, remainder, or 
% expectancy, and all my eſtate, right, title, and intereſt 
1 therein; to hold the ſame unto and to the uſe of my ſaid 
5 „ father, his heirs and aſſigns for ever.” On the 12th of 
June, 1751, the bargain and ſale of the 2oth of April, 1751, 
was acknowledged, and afterwards inrolled. The writ of 
entry ſur diſſeiſin en le poſl, was returnable on the 16th of June, 
in the ſame year. The writ of ſein was teſted the 19th of June, 
returnable Gothic,” The ſheriff executed the writ of ſeiſin 
on the 22d of June, 1751, and on the 26th of the ſame 
June, he made his return on the above writ. Trinity term 
ended on the 26th of June. 3 Selwyn the younger died on 
the 27th of June, 1751, without altering or republiſhing 
his will. THE QUESTION was, whether the ſeveral lands, 
tenements, and hereditaments, comprized in the deed of the 
20th of April, 1751, paſſed by the will of 7ehn Seltyn the 
ſon? And this turned upon two points: 1ſt, whether Fobn 
Selwyn the younger, at the date of his will, had any uſe, 
3 eſtate, or intereſt, in the premiſes, to deviſe ? 2dly, If he had, 
whether the ſubſequent recovery was a revocation. AND THE 
JUDGEs,viz. Lord MANSFIELD,Ch. J. Deniſon, J. Forſter, J. 
and Wilmer, J. returned a certificate to the court of chancery, 
that they were of opinion, that the ſeveral lands, tenements, 
and hereditaments, comprized in the deed of the 20th of 
April, 1751, pafſed by the will of 7ohn Selwyn, the ſon.— 


Sir James Burrows, in his report of this caſe, adds, that the 
judges did not give the reaſons of their opinion, but ſuggeſts 
| that it is likely that the conſidered the whole as one con- 

: veyance, wiuchi muſt 1 Fn to the date of the bargain and 
ſale; which was perfected, made abſolute, and delivered 
from objections, by the ſubſequent ceremonies -- 

That it was probable, from ſome expreſſions dropped, that 
they might think that erg Selwyn the younger, by virtue of 
the bargain and fale, had a voidable, contingent, executory 
uſe, to ariſe out of the ſubſequent common recovery ;,— 
that ſuch an uſe was deviſable ;,—and that the {ubſequent 
recovery executed ſuch uſe, and made it abſolute, Fe, 
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Rae ex fm. A perſon, having a gin coupled with an intereſt, 
=P "x ore may deviſe the ſame.— The teſlator, John Lockyer, being 
28 Geo. 3. C. B. ſeiſed in fee of the premiſes in queſtion, made his will; and 
1 Her, Hu. 30. after charging all his lands and hereditaments with the pay- 
nient of certain annuities, deviſed in the following manner: 
And my ſaid lands and hereditaments, thus charged as 

* © aforeſaid, I give unto my brother Thomas Lockyer, until : 

his ſon J, or any other of his younger ſons, ſhall attain * Þ 
x „tlie age of 21 yeais, which ſhall firſt happen; and in caſe 
bl. 5 me ſhall have no younger fon that ſhall live to attain Wo 
1 s a N 5 „„ ſaid 


* 
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“ ſaid age, but ſhall have only one ſon. that ſhall live to 
«4 attain the ſaid age, then until ſuch only ſon ſhall attain the 


* ſaid age, in truſt that the clear rents, iſſues, and profits of 
„the premiſes, after all charges and reparations deducted 


except my now dwelling-houſe at ſvelchefter, and the 
garden and orchard thereto belonging, which I will ſhall 
be enjoyed by him for his own uſe during the time above 
mentioned), be preſerved and improved; and the ſame, 
„ with the produce thereof, I will ſhall be laid out and em- 


«<< ployed in manner as is hereinafter directed with regard to 


the overplus of the perſonal eſtate. And when and as 
- * ſoon as my faid nephew John Lockyer, or any other of 
the younger ſons of my ſaid brother Thomas Lockyer, 
born or to be born, ſhall attain the age of 21 years, then 
I give my ſaid dwelling-houſe, orchard, and garden, and 
all other my ſaid lands and hereditaments, thus charged as 
« aforeſaid, unto my ſaid nephew John Luckyer, or unto ſuch 
« other ſon as 4 the time being ſhall be a younger ſen of my 
 « {ard brother Thomas Lockyer, and /hall firſt attain his ſaid 
age of 21:ycars, and to the heirs and 195 of ſuch younger 
& ſon for ever: but if my ſaid brother Thomas Lockyer, ſhall 
„have but one ſon that ſhall live to attain the ſaid age, then 


"4-3 give the ſame unto ſuch only ſon, his heirs and aſſigns 


for ever. And in caſe my ſaid brother Thomas Lockyer, 
„ ſhall have no ſon that ſhall live to attain the age of 21 
years, then I give the ſame unto my ſaid brother T; homas 


„ Lockyer, his heirs, &c.“ he teſtator died, wir the 
0 


ſaid Thomas Lockyer his brother his heir at law, and Toſeph 
" Toljon Lackyer, and Fohn Lockyer, the two ſons of Thomas 
Lockyer, living at the time of his deceaſe, and who were the 
only iſſue of the ſaid Thomas Lockyer. Fohn' Lockyer, the 
younger ſon, died, under 21 years of age. Toſeph Tolſon 
Lockyer married Maria Perry, the leffor of the plaintiff, and 
on the 26th of September, 1759, made his will in the follow- 
ing words; * All ſuch worldly eſtate, of what nature, or kind 
ſoever, whether in poſſeſſion, remainder, or reverſion, that I 
Hall die ſciſed or poſſeſſed of, intereſted in, or entitled to, in- 
veſted in, or ſhall belong to me at my deceaſo, whereſaever or 
| tawſeever, in any manner or wiſe, J do give, deviſe, and be- 
gueath, and every part and parcel thereof, fully, wholly, and 
abſolutely, unto my wife Maria Lockyer, to be by her, her 
executors, adminiſtrators, and aſſigns, peaceably and quietly held, 
accupied, and enjoyed for ever, 2 from the claims or demand 
of any other perſon or perſons whatever, out of, from, or to, the 


fame, or any part.” TFofeph Tolſon Lockyer died in March, 
1765: Thomas Lockyer, the father of Foſeph Tolſon Lockyer, 
entered into poſſeſſion of the premiſes on the death of Fohn: 
Lockyer, the original teſtator, and continued in poſſeſſion till 
; when the defendants obtained poſſeſhon. 
- _ — THREE 


bis death in 175 


11 
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, TREE QUEsST1oNs were made in this caſe. 1ſt. Whether 
there was a veſted intcreſt in Zoſeph Tolſan Lackyer ® 2dly. 
Whether, if it were contingent, it was deviſable * 3dlv. 
Whether it paſſed by the will of Foſeph Tolſon Lockger ? Lokd © 
LovucHBoRoUGH, CH. J. delivered the opinion of the Court. . 
The diſcuſſion of the firſt queſtion is unneceſſary for tak— - 
ing it to be a ſpringing contingent executory uie in %%, 5 
we are all of opinion that it was deviſable, and paſſed by his , 
will. — The caſe of Selwyn v. Selwyn, has determined this 
point; and we think ouriclves Wee, by that determination, 
confirmed as it is by the cafe of Moor et Us. v. Hawtins, 
in chancery, before Lord Narthington, in the year 1765, 
which was this: © Tames Grubb deviſed all his real eſtates, 
« in truſt for his ſon James, and if he ſhould die without 
« 1{Tue under age, then, that all his eſtates ſhould go to Coch. 
ran, his heirs and aſſigns.“ Cochran deviſed, “ all the 
« .cſtates whereof he was ſeiſed in poſſeſſion, remainder or 
« reverſion, to the plaintiff, and died in the life-time of James 
% Grubb the ſon, who afterwards died under twenty-one 
« and without iſſue.” On a bill brought by the deviſce of 
Cochran, a queſtion was made, whether the poſſibility given 
to Cochran was deviſable ? Lord Chancellor ſaid, & I have 
<« never had any doubt, ſince I was twenty-five years old, 
s but that theſe contingent intereſts were deviſable, notwith- 
« ſtanding ſome old authorities to the contrary. I ſent the 
« queſtion however into .the king's bench, in the caſe of 
.« Selwyn v. Selwyn, for the ſatisfaftion of the parties, and 
c the certificate of the judges in that caſe implies, I think, 
& that they agreed with me in this opinion. Upon which 
« the Solicito:-general De Grey and Mr. Skinner waived 
«all further argument on the other tide, and Lord Northing- 
« ton added, this argument is properly withdrawn, as the 
point is ſettled and ought not to be thaken. It is a liberal 
+ and right determination.” . 
Judgment for the leſſor of the plaintiff; but poſtea ſtayed 
till the event of a writ of error, which the defendants meant 
1 to bring, ſhould be known, on an undertaking, to account : 
for the meſne profits from the day of the demiſe. : 
fones et al. The defendants having removed the record in the. 2 
Koe, Leſſee of foregoing caſe into B. R. by a writ of error, the cauſe 
bee em was fully argued there, after which, the judgment of the 
Ter. 29 Geo. 3. Court of C. B. was unanimoully affirmed. — Lord 
E. K. 3 Ter. Rp. KENYON, Ch. J. —It is high time that this queſtion 
* ſhould be underſtood to be completely at reſt: it affects 
| a great deal of the real property in this country; and 
miſerable indeed would be the ſtate of property here, if 
ſuch a queſtion as this ſtill remained unſettled. If we con- 
{der the ſtatute of wills, which firſt gave a power of diſ- 
poſing of real property by deviſe, it is matter of aſtoniſh«. 
ment that this.queſtion ſhould ever have ariſen ; for it enables 


: | | perſons 


0 . 


Deviſes. (Ibo may deviſe.) 


perſons having any manors, lands, Cc. to deviſe ; which muſt 


mean having an intereſt in the lands. There are two kinds 


of poſſibilities; the one, @ bare poſſibility; that which the 
heir has from the courteſy of his anceſtor, and which is 
nothing more than a mere hope of ſucceſſion. Such a 
poſſibility, undoubtedly, is not the object of diſpoſition ; for 


if the heir were to diſpoſe of : oY the life of the an- 


ceſtor, though it afterwards devolved on him from his 
anceſtor, ſuch diſpoſition would be void. The other, @ 
* poſſibility, or contingency, like the preſent, and which is widely 
different from the, former. Now, in order to ſee whether 
this fort of contingency be or be not deviſable, let us con- 
ſider ſome of the analogous caſes. Suppoſe an eſtate be 
limited to A. for life, remainder to B. for life, and that the 
ultimate reveriion in fee was given to another; it never was 
doubted but that ſuch a reverſion was deviſable. That was 


not doubted by Lord Ch. J. Holt, in Broncker v. Coke, 2 Eg. 


Caf. Mr. 296. 3. nor in Brett and Rigden, | Plaud. 341. 


But it is ſaid that this, which depended on an executory 


ſpringing ule, is got the ſubject of a deviſe. Undoubtedly 


the ſtature of wills had been paſſed ſome time before any 

ueſtions aroſe on executory deviſes; for they took riſe in 
Queen Flizabe!h'stime, and aroſe very rarely for ſome time 
afterwards, When they did, it was decided by degrees that 


they were deſcendible, releaſable, and aſſignable; but it is 
contended that they were not devifable. But it 1s difficult to 
aſſign any reaſon why they ſhould be capable of diſpoſition 


by one mode of conveyance, and not by another. It is ſaid 
that a choſe in action is only aſſignable in equity: but equity 


will only interfere when a perſon claims for a valuable con- 


ſideration paid, and not between volunteers: and in thoſe 


caſes equitas ſequitur legem. This queſtion however, does 


not depend upon reaſon by analogy to other caſes, or an 
abſtract reaſoning. - The caſe of Goodtitle d. Gurnel v. 
Moo, Tr. 14 Gee. 2. C. B. cited in the argument in Selwyn 
v. Selwyn by Mr. Norton, was a deviſe to A. and it he dies 


before 21, then to B. and his heirs. B. died, and then the 


contingency happened by the death of H. before 21. I iller, 
Ch. J. ſaid, “ The queſtion is, whether an executory deviſe 


« he tranſmiſſible? Moſt of the old cafes which hold that 


« they are not deviſable, were before executory deviſes were 
well eſtabliſhed; but that doctrine is now exploded. 
& Exccutory deviſes are not naked poſſibilities, but are in 
& the nature of contingent remainders; and there is no 
« doubt but that ſuch eſtates are tranſmiſſible, and conſe- 
« quently deviſable.” Here then the Chief Juſtice gave a 
clear opinion that a poſſibility was deviſable. That it is alſo 
tranſmiſſible appears from the caſes of King v. Withers, Rep. 
Temp, 1lalb. 117. and Marks v. Marks, 1 Strange, 132. 
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And the caſe of Selwyn v. Selwyn is a very ſtrong authority. 
on the queſtion in this caſe, I therefore think the judgment 
of the court of Common Pleas muſt be affirmed, and ſin- 


cerely hope that this point will be now underſtood to be 
perfectly at reſt, ASHHURST, J.— There are ſeveral cafes, 


which, though not on the fame point, go the length of 
ſupporting the doctrine, that contingencies like the preſent- 


_ are deviſable. It was held in ſome of the caſes that an 


intereſt of this kind is aſſignable, in others that it is tranſ- 
miſſible, and that it is an hereditament ; and if ſo, it follows 


that it is alſo deviſable. The doubt apf ears to have ariſen 


on the word & having in the ſtatute of wills; and the old 
caſes determined that a contingency like the preſent was not 
the ſubject of a deviſe. But that doctrine has been exploded 
in all the modern caſes. And it is ſtrange that in former 
times the Courts ſhould have been governed by ſuch narrow 
reaſoning, when they were conſtruing this act of parliament. 
For the plain meaning of the ſtatute is, that every perſon who 
has a valuable intereſt in lands ſball have the power of diſpoſing of 


it by his will. BULLER, J.— The ſhort queſtion is, Hhbether 


the intereſt which a perſon takes by virtue of an executory 
deviſe, be or be not deviſable? From the time when executory 
deviſes were firſt known in the law, they have been attacked 
in every poſſible ſhape: and yet it is obſervable that the 
attack has, as often as it has been made, in modern times at 
leaſt, always failed. The true reaſon why they have been 
thus attacked is to be found in every modern caſe which 


-treats of the ſubject, namely, that 2 times when tlie 


queſtion was farſt diſcuſſed, the nature of an executory 
deviſe was not underſtood. It was firſt contended, that an 
exccutory deviſe was not tranſmiſſible ; then, that it was not 
aſhguable; then, that it was no: deſcendible ; and, laſtly, that 
it was not deviſable. But if it be ſuch an interett as is 
deſcendible, it ſeems ſtrange to ſay that it is not alſo deviſable. 
They mutt both be governed by the ſame principle, It was 
held to be deſcendible, becauſe the perſon taking it has an in- 
tereſt in the lands which is known to the law, and wilt 
deſcend if the anceſtor does not diſpoſe of it; then if he has 
that intereſt, he has a right to diſpgſe of it by his will. It is 
a ſound diſtinction, which has been taken by my Lord Chief 
Juſtice, between a bare poſſibility, and a poſſibility coupled 
with an intereſt. The caſes on this ſubject have been uni- 
formly determined the fame way for nearly fifty years paſt. 
The caſe of Goodtitle d. Gurnell v. Nod was 49 years ago 
in the Common Pleas. The next in order was that of 
Selwyn v. Selwyn. in this court; and the opinion at Yhe end of 
that caſe, was not the opinion of Sir James Burrow himſelf, 
but of the Court. It has been openly acknowledged 
by Lord Aan gield, and J have had repeated opportunities of 
a N „ | hearing 
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hearing it from him in private, that he has given to Sir | 
J. Burrow his own note and opinion of a caſe, which he 
could not deliver publicly in court; for it was not at that 
time the practice of this Court to give their opinions here in 
caſes which came from the court of Chancery. This note 
at the end of that caſe ſhe ws decidedly what was the opinion 
of the Court: but even if there were any douht about it, we 
find that, in Roe d. Neden v. Griffiths (infra), Lord: 
Mansfield declared that he was prepared (in the former 
caſe) to have ſhewn, with the concurrence of the whole. 
Court, that contingent, ſpringing, and executory uſes, 
were deſcendible, and alſo deviſable. - Then the counſel 
for the plaintiffs in error endeavoured to ſhew, on the 
forms of pleading, that this was not a deviſable in- 
tereſt. The general rule of pleading is, that if you thew a 
particular eſtate, you muſt ſhew the commencement of it, 
and a ſeiſin in fee of the. perſon laſt ſeiſed. In this caſe the 
mode would be this; that the deviſor was ſeiſed in his de- 
meſne as of fee; that he deviſed (prout the will), by which 
it appears that F. Lockyer took an intereſt in the eſtate by an 
executory deviſe z that he, being ſo entitled by virtue of the 
will, deviſed all his right and intereſt, &c. that the meſne 
eſtates had failed, and that the ſecond deviſee became en- 
titled, &c. This mode of pleading is not liable to any ob- 
jection, when it is ſtated that he had a deviſable intereſt. 
GRost, J.—This queſtion depends on the ſtatutes of wills; 
and | have no doubt but that this, which is now claimed, 
Was a deviſable intereſt. The fourth ſection of the 34 & 35 
H. 8. c. 5. which is explanatory of the 32 H. 8. c. 1. de- 
clares that all perſons having a ſole eſtate or intereſi in lands, 
c. may deviſe: This dbes not include a bare poſſibility, or 
hipe of ſucceſſion, but a poſſibility, accompanied with an intereſt. 
The idea which has been entertained by ſome perſons of the 
profeſſion, that ſuch a contingency as the preſent was not 
_ deviſable, may be traced from the caſe of Biſhop v. Fountain, 
3 Lev. 427.; there lands were deviſed to Founzain in fee in 
truſt to pay an annuity to the deviſor's daughter Mary, and, 
if ſhe had children, to convey ſucceſſively to thoſe children; 
for want of ſuch iſſue the lands were Krected to be conveyed 8: 
to the eldeſt ſon of his nephew J. Cater, and the heirs of 
ſuch eldeſt ſon; and an annuity was given to ſuch eldeſt ſon 
till the eſtate ſhould come to him: but if he claimed an 
thing during the life of Mary, or any of her iſſue, then bot 
the tather and ſon were to be excluded from. having any 
thing out of his eſtate. The eldeſt fon of 7. Cater was 
Anthony, who had two liſters, the defendants. Anthony died, 
and left iſſue John his ſon, who in the lifetime of Mary 
deviſed to the plaintiff, and died without iſſue. Mary after- 


wards 


= ) 
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| wards died without iſfue. The Court held that John * no 


eſtate deviſable, but a mere poſſibility, during the life of 


Mary or any of her ifſu*. But the reaſous are not mentioned 
why it was to be conſidered as a mere poſſibility, unleſs by 


recurring to the above clauſe, which mi ht be conſidered: as 


Mary or any, of her iſſue, and conſequently contingent until 


that condition was performed, which could not be till the 


death of Mary without iſſue. He would rather have taken an 
equitable remainder in fre expectant on the death of Mary, 
and the failure of iſſue of her body, which would have been 
a veſt;d eſtate, and conſequertiy deviſabie. The /atute © of 


wills was not at all touched upn or credered by the Court; 


and the only way in which I can accrunt for this doctrine 
having been afterwards adopted by Lord Chief Juſtice 
Pax FER, and Lord HARDWICKE, was becauſe they con- 
fidered it as a point already determined, and therefore did 
not enter into the reaſons on. which it could be ſupported. Now 


if the caſe in Levibz cannot be confidered as law, the found- 


ation, on which the other caſes were built, is deſtroyed, 


Ard the modern ciſes have decided the other way; on the 


authority of which I think the point is now ſettled. And 
even if it were not altcady fo decided, I think it ſhould be ſo 
on the words of the ſtatutes.— Judgment affirmed. 


Throftout, + On the 29th of Auguſt, 1733, the teſtator, Thomas Gower, 


cm. Gower, v. ſurrendered the copyhold premiſes in queſtion to the uſe of 
Mic. Tr. bis will,—On the 2d of November, 1744, he ſurrendered the 
16 Geo. 3. C. B. premiſes, to the intent that the lord ſhould regrant them to 


2 Blu. 1046. the uſe of the ſaid Thomas, and his heirs, till his marriage 
with Sarah Burroughs, and then to the uſe of the ſaid Thomas 


and Sarah for their reſpective lives, remainder to the heirs of 


their two bodies, remainder to the right heirs of Thomas, but 
no admiſſion was had by Thomas under this ſurrender, On the 


5 th of October, 1757, the teſtator, Thomas Gower, deviſed the | 


premiſes to Sarah his wife for life, remainder to John Gower 
his youngeſt ſon, and Martha his wife, the leſſor of the 


plaintiff, for their reſpective lives. It was contended that, 
by the ſurrender in 1744, every thing paſſed out of Themas 


© Gower the deviſor, and that there was, therefore, an end of 
the ſurrender to the uſe of his will in 1733, and never havin 
been admitted, nor of courſe ſurrendered, to the uſe of his 
will; in conſequence of the new limitation in 1744, nothing 
paſſed by the will of 1757 (1 Leon. 101). BUT THE 
Cour were unanimouſly of opinion, that the old uſe in 
fee, which Thomas Gower, the teſtator, ſurrendered to the uſe 
of the will, was not taken out of him by the new limitations 
and ſurrender of 1744, and, therefore, that he had no occaſion 
to be re- admitted to it, for the purpoſe of ſurrendering ms 
| 1 u 


— 


rendering the deviſe to the eldeſt lon of his nephew depending 
upon the condition of his not claiming during the life of 
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uſe of his will, but ſhould be conſtrued to be in, as of his old 


Th 


_ eſtate. 


& 0 


Who may tale. 8 


Lands, %c. are deviſed to B. for life, and, af er his deceaſe, Doe, on the de- 
to all a d every ſuch child or chilaren of B. as ſpall be living at miſe of Clarke, 


the time of his deceaſe : held that a poſtnumo is child of B. hal x er al. 


ſhare equal y with thoſe who were born iu his life-time. An 35 Geo. 3. C. B. 


infant en ventre fa m?re is conlidered as born, for all purpoſes 2 fen. Bac 399. 
which are for his benefit. — The teſtator, Milliam Pearce 

Clarke, being ſeiſed in fee of the premiſes in que ſαõ en, by his 

will, d.ited the 27ih of February, 1782, devi ed the Arne | 

© to his brother, Hwy Clarke, and his aſſigns, for and m—_— 

& the term of his nutu al life, aid from and atter the deceaſe 

« of his ſaid brother, Henry Clarke, to the uſe and behoof of 


4 all and every fuch child or children, whether male or female, 


&« of his ſaid brother, Henry Clarke, as ſhould ve living at the 


« tine of his dece ſe (other than and except Br d-et, his, the 


ce teſtator's, niece (1) ), as tenants in common, and not as joint 


& tenants, and of the ſeveral and reſpective hei:s and aſſigns 
c of tuch child or chiidren for ever.” The teſtator died oh 


the 1ſt of May, 1782, leaving his brother, Henry Clarte, 


ſurviving, who died on the 21ſt of October, 1782, leaving 
his widow, El:izabe:h, pregnant at the time of his death, who 
was delivered of a daughter, Harriet Clarke, ou the 23d of 
May, 222 THE QUESTION was, whether an infant en 


dentre ſa mere at the time of the decea'e of the father could 


be c nlidered as a child living at his deceaſe ?: Lox D CB. J. 


ExRE: It is plain on the words of the will, that the teſtator 


meant that all the children whom his brother thould leave 
behind him ſhould be benefited : but, independent of this in- 
tention, I hold that an infant en ventre ſa mere, who, by the 
courſe and order of nature, 1s then living, comes clearly 


weithin the deſcription of © children living at the time of his 
deceaſe.” BULLER, J. in equity, there are two claſſes of 


caſes on this ſubj ct; the firſt, where the bequelt is in the 


nature of a portion or proviſion for children, and there an 


aſter-born child takes his ſhare with the reſt, of which claſs. 
is the caſe of Millar v. Turner, 1 Heſey, 85: the ſecond, 
where tie bequeſt ariſes from ſome motives of perſonal, 


affection, and there it is confined to children actually 


in exiſtence. Here the bequeſt is not confined to chi'tren 
living at the death of the teitator, but is kept open til tae 
death of his brother. It ſeems indeed now ſettled, that 
an infant en ventre ſa mere {hall be confidered, gene ally 


| ſpe king, as born for all purpoſes, for his own benefit, Law 


caſhire v. I. uncaſbire, 5 Term. Rep. B. R. 49. (2). And, a 


2 
— 


(9 His ſaid brother's daughter by a firſt wife, | 
2) See this caſe under titie WILLS, ' | 
OL. III. p C . ſeaſible. ; 
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lyn Evans and 


Thomas and Wil- 


ſenſible treatiſe lately publiſhed, Mal in's Law of Deſcents, 
13432. after a diſcuſſion of the intereſts of poſthumous iſſue, 


the whole is well ſummed up by faying, « It is now laid 


& down as a fixed principle, that wherever ſuch conſidera- 
„ tion would be for his benefit, a child en ventre ſa mere 
„ ſhall be conſidered as abſolutely born.“ —Heath, J. and 
Rooke, J. agreed. Lord Ch. J. EVRHE: The two claſſes of 
caſes in equity proceed on a diſtinction which has always 
appeared to me extremely unſatisfactory, and unfit to be the 
| ground of any deciſion whatever. Poſtea to the: plaintiff. 
John Thomas, on If a deviſe be to A. by name, with a deſcription annexed, 
uu; oY not applicable to A. but ſhewn by parol evidence to be ap- 
plicable to B. ſo that it is uncertain which was-intended, the 

Elinor his Wife, deviſe is void, and the heir at law ſhall take; and no parol 
; liam 3nd evidence can be admitted to ſhew, that previous to the making 
Wife, N Davies Of his will, the deviſor had declared that he meant to leave 
and Mary his the premiſes to A. But parol evidence may be admitted, to 
Wite, George ſhew that the name of A. was inſerted, by miſtake, for the 


7 


lian: Davies, v. : 4 | 
Mary Thomas, ' ſevera] deviſes of land and the profits of land, proceeds thus : 
an infant. by P. « Item, I give to my four daughters, Margaret, Anne, Mary, 


Evans h — . . : 
dan erat, © and Elizabeth, one ſhilling each. Item, I give to my three 


Ea. Ter. „ grandchildren of Llanteway, Anne, Elizabeth, and Elinor, 


36 Geo. 3. BR.& 40l. each. Item, | give to my granddaughter, Elinor 


6 Tcr. Ren. 77G Evans, of Merthyr parith, 40l. Item, J deviſe to my 
| ce granddaughter, Mary Thomas, of Llechlloyd, in Merthyr 
'« pariſh, the reverſion of the houſe in Water-ſtreet (the 


te premiſes in queſtion), the ſaid houſe being to continue in 


La 
— 


the poſſeſſion of my wife, Elisabeth Evans, during her 
„% widowhood,”. At the time of his death, the deviſor had a 

| granddaughter of the name of Elinor Evans, one of the 
© | leflors of the plaintiff, who lived at Llechlloyd, in Merthyr 
parith, and a great-granddaughter, Mary Thomas, the de. 

fendant, an infant of about the age of two years, the grand- 

daughter of his eldeſt daughter, Mangaret, by her Toons 

huſband Fehn "Thomas, being the only perſon of that name 


in the family; but it appeared that ſhe lived at Green-caſtle, 


in the pariſh of Llangain, ſome miles from Merthyr pariſh, 
in which latter pariſh ſhe had never been in her life. The 


deviſor. At the trial the plajntitis* counſel. propoſed giving 
parol evidence, to ſhew a miſtake- in the name of the de- 
viſee ; that, when the will was read over to the deviſor by a 


hem the houſe was given ; that Phillips then ſaid he would 
rectify it, but the deviſor anſwered. that there was no occaſion, 


237 the place of abode and the pariſh would be ſufficient. To 


this evidence the defendam's countel objected, contending 
that there was not that ambigritas ſatens Which authored 
55 | | . - > WS 


name of B.— The teſtator, George Evans, by his will, after | 


other leffors of the plaintiff were the heirs at law of the 
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Mr. Phillips who drew it, and who is fince dead, the deviſor 
ſaid, that there was a miſtake in the name of the worhan to 
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ä the receiving of parol evidence. That, if the doubt, had 


ariſen from there being two perſons of the name of Mary 
Thomas, parol evidence might be admitted to explain which 


of them was meant; but that here the inaccuracy of the de- 
ſeription was not ſuch as to raiſe a ſufficient degree of doubt 


to let in the parol evidence, for granddaughter would properly 
enough ſignify great-granddaughter ; and the miſtake of the 
reſidence was only in a matter of deſcription which was 
perpetually varying, and could not raiſe any doubt where a 
name not applicable to any other than the defendant was 
uſed, which is a circumſtance of the greateſt weight in theſe 
caſes. But Lawrence I. received the evidence, ſubject to the 
opinion of the Court on its admiſſibility, m caſe the jury 
ſhould be of opinion that the name Mary Thomas had, by 
miſtake, been inſerted inſtead of Elinor Evans; but the jury 


directed to find for the defendant on the firſt count, laying 


the demiſe from Elinor Evans and her huſband, which they 


accordingly did ; and, conſequently, any further conſideration 
of this point became unneceſſary. The defendant's counſel 
then offered evidence of declarations made by the deviſor at 


other times, previous to the making of his will,” expreſſive of his 


regard for his great-granddaughter the defendant, and of his 
intention of giving her the Star in I/ater-ſtreet. This evi- 
dence was rejected by the judge, who thought that nothing 
dehors the will could be received to ſhew the intention of the 


deviſor, which could only be collected from the words of the 


will itſelf, after the removal of any latent ambiguity there 
might be in the deſcription. of perſons, or other terms made 
uſe of in the will. And the jury, under his direction, found 
for the plaintiff, on the ſeveral counts which were on the 
demiſes of the heirs at law, on the ground that the deviſe was 
void for uncertainty ; the detendant having hberty to move 
the Court to enter a nonſuit if they ſhould be of a different 


opinion, and ſhould think that the great-granddaughter, 


Mary Thomas, might take under the will. A rule to ſhew 
cauſe having been obtained to that purpoſe, and cauſe ſhewn. 


Lord KEN VON, Ch. J. It muſt be admitted that the heirs at 


law are not to be diſinherited by conjecture, but only by ex 
preſs words, or neceſſary implication. When the rule for a 
new trial was moved for, I alluded:to the maxim that /a//a 
demonſiratio non nocet, but in doing ſo I wiſhed that the ſenſe 
of that rule ſhould be attended to; I have always underſtood 
that ſuch falſa demonſtrativ thould be ſuperadded to that 


which was ſufficienily certain before; there mult canſtat de 


8 


perſond, and if to that ai. in: pt deſcription be added, —_— 


. falſe, it will not avoid the deviſe. It has been a iong eſta- 
| bliſhed rule, that where there is a latent ambiguity in a will, 
the parties may go into extrinſic evidence, to render that 


C 2 certain, 


rows of opinion that there was no ſuch miſtake, they were 


19 
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certain, which, without the aid of ſuch evidence, is uncertaitr: io 
But here the evidence given has itſelf* raiſed the ambiguitys © | 
On the face of the will there is no uncertainty ; one perſon, | 
namely, E. Evans, is named, who is the granddaughter of = | 
the deviſor, and of Llechlloyd, in Merthyr pariſh; two of 
the deſcriptions, therefore, in the conteſted deviſe, apply to 3 
her ; but inſtead of her name (it was ſaid) that that of Mary FA 
Ihomas was inſerted ; it turns out that Mary Thomas is not 1 
the granddaughter, but the great-granddaughter of the de- 
viſor, and that ſhe does not live at Llechlloyd, in Merthyr 0 
pariſh, the place mentioned in this clauſe. Then do we 63 
arrive at any certainty reſpeCting the perſon of the deviſee ? 2 
Tf we do, it muſt decide the caſe ; but if the parol evidence 
has introduced uncertainty reſpeCting the deviſee, then the 
heirs at law muſt take. The caſe of Beaumont v. Fell, 2 P. 
Vins. 141. might have been referred to, where the name of 
the ſegatee was miſtaken ; the teſtator gave a legacy to Ca- 
therine; it turned out that there was a perſon whom he fre- 
quently called Gatty, and not according to her real name, 
which was Gertrude; and when parol evidence of that was 2 
received, it left no doubt but that the teſtator meant Gatty. »# 
So here it was proper to let in the parol evidence to remove b 
the latent ambiguity, but when received it leaves the queſtion * 
in uncertainty. If there had been no perſon anſwering the - 
1 deſcription of granddaughter, living at Llechlloyd, in M-rthyr . 
il 1 pariſh, I ſhould have rejected the deſcription, and have ſaid, 
| | 2 that the deviſe applied to Mary Thomas but it appears that 3 
1 there is another perſon anſwering that part of the deſcription, 
1 who is alſo an object of the teitator's bounty. Then, as 
| | there are two parts of the deſcription not anſwering to Marx 
1 Thomas, who is named in this clauſe in the 2 we are left to 1 
conjecture who was meant by the deviſgr : but the law will a 
| Z not allow an heir at law to be difinherited by conjecture. 
Þ With regard to the other queſtion reſpecting the rejection of 
| evidence: it ſeems that the learned judge did right in reject- 
ang it, the ſuppoſed declarations having been made by the 
teſtator long before the will was made; though, had they 
| | been made at the time of making the will, I ſhould have 
1 thought them admiſſible in evidence. AsHHURST J. and 
SGuosk J. agreed. LAWREN CE J. — I received paro] evi- 
dence for one purpoſe, and rejected it for another, on this 
] | ground; I thought that I could not receive parol evidence of 
N | declarations of the teſtator, rela: ive to his intention made be- 
. fore the will, but that parol evidence might be received to 
| remove a latent ambiguity, not appearing on the face of the 
= - will, or to clear up a miſtake of a name in the will. As the 
| defcription in the clauſe in queſtion anſwered to E. Evans, 
and as it was ſtated that the deviſor, at the time of making 1 
his will, ſaid, that he meant that E. Evans ſhould take under 
| e : ik 
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it, I permitted the counſel for the plaintiffs. to go into parol 
evidence, to fee whether or not the name of Mary Thomas 
were, by miſtake, inſerted for that of E. Evans. And, in ſo 


doing, I found myſelf warranted by former decifions, 8 Vin. 
Abr. 312. pl. 29, and 2 Vez. 216. With regard to the evi- 


dence which was rejected, I thought that a will could not be 
conſtrued by any declarations made by the teſtator betore | 
the making of the will ; but that his intention muſt be col- ( 
lected from the words of the will, or from what paſſed at the 

time of making it. There is no doubt but that the parol 
evidence to remove the latent ambiguity in the will was pro- 


perly received; but when it was received, it became ex- 
tremely doubtful who was intended to take. I perfectly 


agree in the opinion given by my Lord Chief Juſtice on 
this point: if the parol evidence had clearly ſhewn who 
was intended to take, that perſon would have been entitled to 
our judgment: but if the parol evidence does not remove but 
raiſes the doubt, then the title of the heirs at law muſt pre- 
vail. In many caſes, the deſcription of the deviſee is of im- 
portance; ſuppoſe a deviſe of a houſe to 4. by name, on 
condition that he keep up the houſe, &c. and it turned out 
that A. was of too tender an age to keep houſe, the perſon ſo 
named could not take, becauſe it is evident from the deſcrip- 
tion, that the deviſor did not mean that perſon ſo named. If 
there had been no perſon anſwering 'the deſcription in this 
clau'e, Mary Thomas, who is named, pnight have taken, and 
the deſcription might have been rejected: but here the deſcrip- 


tion, both as to the degree of relationſhip and as to the place 


of reſidence, does apply to another perſon ; therefore it is un- 
certain who the deviſor meant, and, conſequently, tHe heirs 
at law mult. take. Rule diſcharged. . DE 

A deviſe to the heir of M. may be good as deſignatio per- Goodright, on 
ſenæ, and he may take in the life-time of H. — The teſtator, the demiſe of 
Richard Brooting, grandfather to the leſſor of the plaintiff, e oa. 
on 17th of Auguſt, .1753, for preventing ſtrife after his 15 Geo. 3. C. B. 


_ deceaſe,” deviſed inter alia certain annuities. And ſubject 2 #/act. Reg. 


ta the ſaid annuities, he gave the premiſes in queſtion to his“ 


daughter, Margaret White, for two, years, from and after his 
deceaſe, with remainder to Richard Brooking, his ſon (if then 
living), for ninety-nine years, it he ſo long lived; and ſubject 
to ſuch ninety-nine years term, he deviſed the premiſes to his 
ſon, Richard Braoking. his heirs male, AND TO THE HEIRS 
OF HIs DAUGHTER, Margaret White, jointly and equally, — 
to hold to the heirs male « t Richard, lawfully begotten, and 
w the heirs of Margaret, jointly and equally, and their heirs 
and aſſigns for ever. And, for want of heir-male, lawfully 
begotten af the body of the ſaid Richard, at the time of his 
dcceaſe, he deviſed the premiſes, charged as aforeſaid, To 
THE HEIRS AND ASSIGNS OF THE SAID MARGARET, 
N C3  LAWFULLY 


* yp Arr ons 


i 22  Deviſes. (Who may take.) 3 
1 LAWFULLY BEGOTTEN OF HER BODY, to hold to the heirs - 
_ and aſſigns of the ſaid Margaret for ever. For the leſſor of = 
1 E | the plaintiff, who was the 3 heir of Richard Brool ing. _—_ 
| the ſon and deviſee, it was argued, that the deviſe to the hairy 

: f of Margaret, in the event that had happened, was void; for: 


at the expiration of the particular eſtate by the death of the 
deviſee, Richard, the ſon, living the daughter Margaret, no- 
body could take as the heir of Margaret; for nemo ef 
heres viventis. On the other hand, it was inſiſted for the 
_ defendant, that, this being deſcriptio perſonæ, the word Heir is 
equivalent to i ue, and therefore the ſon of Margaret might 
take, as to one moiety of the premiſes. DE GREY, 
Ch. F.—THE QUESTION is, Whether here is a ſufficient 
_ deſignation of the perſon, to make the ſon of Ma garet take 
as her heir, living the mother? Two hundied yeirs ago it 
might have been thought not ſufficient, becauſe the deſcrip- 
tion is not legally and technically true. There are cafes and 
tlicta to this amount in Archer's caſe, Co. Litt. and Dyer, ; 
But within a century paſt, a more liberal conſtruction ol the 
words of a teſt»tor has preyai:ed; and they have been gene- 
rally taken in their popular ſenſe, which is moſt 1 kely to 
have been his meaning. In 29 Car. 2. 2 TS 99 hers of 
the body now living were ſettled to be good words of purs 
chaſe, where there Wi an heir apparent 1n being, and known 
to the teſtator. S. C. 2 Lev. 252. and other cotemporary 
reportets, In Long and Beaumont, P. Mins. 229. the ſame 
point determined: words of remainder were to the heirs 
male of the body of his aunt, whom he ke w to be living, and 
to have ſons, having left both her and them ſpecific legacies. 
In the preſent caſe, the intent of the teſtator is clear, that the > Þ 
ſame favour ſhouid be extended to the heirs of Margaret, as 
to the heirs male of the body of Richard. He took notice 
. | that his daughter was living, by leaving her a term, and 
Bu . F x . . kt, 
BE meant a preſent intereſt ſhould veſt in her heir, that is, her 
1 1 heir apparent, during her life: therefore the leſſor of the 
1 plaintiff is entitled to no more than one moiety of the 
premiſes—Gould, Blackſtone, and Nares, Juſtices, were of the + 
| ſame opinion. 55 8 1 
Saunders, et al, The teſtator, Henry Saunders, deviſed & to Cole and Lowe, © 
0 Tobe, Ea. Ter. & and their heirs, his eſtate at Tenbury, in truſt to receive 
5 | 15 Geo. 3. C. B. our: , 3 See _ 
x 2 Black, 1014. the rents and profits during the lives of his four daughters, 
| „ „ and the ſurvivor of them, and AFTERWARDS fo pay ſuc; 
« rents and profits io and among/t ſuch ſurvivor, and the chill 
« and children of ſuch my daughters, who fhall firſt happen to 
« die, and from and immediately after the deceaſe of the ſur- 
« vivor of my ſaid four daughters, then my will is, that they do 
« ſell the premiſes, and pay the monies ariſing therefrom, in 
« four equal parts, to and among the ſeveral children of m 
« ſaid refpeCtive four daughters, ſhare and ſhare alike.” In 
a ſubſequent clauſe, he bequeatlis the reſidue of lus _ _ 
„VVV | chattels 
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chattels among all his children equally, except his daughter 
Hefter, who is only to receive, in full ſatisfaction of what ' 
7 « 4s before bequeathed her, 3s. per week during her life, or 
"2 & until her diſtributive ſhare be exhauſted out of my eſtate 
« at Tenbury, and perſonal effects for her ſole and ſeparate 
< uſe, excluſive of her lmſband.” THE CourT were 
clearly of opinion, that the rents and profits ſhould be di- 
vided among the four daughters immediately, they being all | 
living ; and that the ſame ought not to be left to accumulate, 
and, after the deceaſe of three of the daughters, be divided 
among the ſurvivor, and the children of thoſe who were 
dead, for the teſtator never meant to leave all his dauzhters 
E without any proviſion, till three of them were dead, and then 
capriciouſly leave it to chance, which of them thould ſur- 
4 vive and ſhare the accumulated profits; and that this was 
2 clear from the ſubſequent clauſe, which thewed, that his 
7 daughter Hefter was, in his opinion, intitled to a diſtributory 
3 ſhare of his eſtate at Tenbury, during her lite. 
The teſtator, Richard Aſhwin, being ſeiſed and poſſeſſed of Baldwin v. Ka- 
a conſiderable. real and perfonal: eſtate, by his will, after vets of 
I making proviſion for his wife, and leaving certain legacies, , 33 B R. 
divided the reſidue of his eſtate thus: © | do hereby give and Cp. 30g. 


3 e bequeath all the reſt; reſidue and remainder of my perſonal 
: « eſtate and effetts whatſoever, not hereinbefore or hereinafter 
3 « bequeathed unto my f.id wife, Sarah Aſhwin, Thomas 
4 % Taylor, and John Karver. In truſt, nevertheleſs, that 
„ they, my ſaid truſtees, and the ſurviyor and ſurvivors of 


* 


* 


* 


| 9 „ them, and the heirs, executors, and adminiſtrators of ſuch 
4 « ſurvivor, do and ſhall ſtand ſeiſed and poſſeſſed of the ſaid 
L lands, premiſes, and perſonal eſtate and effects, to and for 


* the uſe and behoof of the heirs male of the body of my, ne- 
e phen, John Afpwin; and in default of ſuch iſſue male, 
| &« then to the uſe a d behoof of the heirs male of the body of 
3 „% my nephew, Richard A/hwinz AND IN DEFAULT OF. 
7 « SUCH 1SSUE, then to and for the uſe and behoaf of all and 
4 « every the grandchildren of my late brother, Fohn Ajhwin, 
, deceaſed, and the grandchildren. of my late ſiſter, Sarah 
« Morris, deceaſed, to Ho all and ſingular the ſaid lands 
e and premiſes to them, the ſaid grandchiidren, and their 
„ - <© heirs, as tenants in common, and not as joint tenants; and 
* © $* my perſonal eſtate and 1 to be equally divided between 
„ © © them, ſhare and ſhare alike.” By a codicil, bearing even 
date with the will, he directs the truſtees “ to pay and diſpoſe 
4 of all the intereſt, and produce, and increaſe, that thall, from 

2 ©« time to time, ariſe, or be made of his ſaid real and per- 
1 “% ſonal eſtate, unto his ſaid wite, ' Sarah Aſhwin, and his 
5 * nephews, John Achiuin and Richard Aſþwin, and to their 
7 « aſſigns, ſhare and ſhare alike, with ſurvivorſhip, for and 
= is during the term of their three natural lives.“ The two 
„ „„ nephews, 
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DOetiſes (Who may tale.) | 
nephews, John Aj/hwin and Richard Aſhwin, died withont 


iſſue, but there were 5 2h grandthildren, viz. two of Sarah _ 


Morris, and fix of John Aſhwin, living at the time of the 
teſt tor's making hi> will: a ninth, a granddaughter of John 


Aſhwin, as born after the will, ind before the te ator died; 


and atte: his deceate, rwelve more grandchiid en of John 
Aſhwin ere born, aud ali ot them in the lifetime f Richard 


A/ win, the laſt ſur. iving nephew. THE QU:+$T10N WS, 
Whether all, or anv, and which o the grandchildren of the 
_ _ teſt«ior's late brother, John Afhwin, and his fiiier, Sarah 
Morris, deceaſed, were intiiled under this deviſe? Lord 
MansFIELD: All caies on the conſtruction of wills, de- 
pend upon the particular penning of the wills themſelves, and 
the ſtate of the families to « hich they relate, taking aiſo into 
_ conſideration ſome general rules to prevent property from 


being unalienable too long. A grandchild may mean one 
that a per on may have at any diſtance of ume, acc erding to 


the manner in which the teſtator u es the word. The great 


point in ail caſes of this kind is, the time when the legacy is 
t veil, for that is the period which ihe teſtator looks for- 
ward to, when he directs his property to paſs from one 


channel into another: here the teſtator des not conſider the 


grandchildren as immediate objects of his bounty, but only 
gives them a poſſibility, or a chance, after an indefinite dying 
of John and Richard, without iſſue male; he means them as 


another ſucceſſion, and therefore all who were in efſe upon 
that contingency, are equally intitled. Bur THE DIFFI- 


CULTY is upon tine limitation of the real and perſonal 
eſtate; the rule of law moſt undoubtedly 1s, that a deviſe to 
th heirs general or ſpecial of a man alive, is void: if the 
deviſe, therefore, to the heirs of the body of John is to be 


eonſtrued an immediate deviſe, it is, of courſe, void. Bur 


ſuppoſe, by incorporating the will and codicil together, the 


deviſe of the real eſtate could be ſupported, it would become 


2 queſti.n, whether the ſubſequent limitation of the per- 
ſonalty was not too remote. THE Cour, entertaining 
their doubts, ordered notice to be given to the heir at law of 
the teſtaror, and to the perſonal repreſentative, or next of 


kin of John, that they micht be heard by their counſel, if 


they thought proper. —ADJoRNATUR. Afterwards, no 


_ counſel appearing for him, Lord MANSFIELD, Ch. J. de- 


livered the opinion of the Court upon the queſtion, as be- 


tween the grandchildren, as follows: A doubt occurred + 


upon the argument, whether Ax of the grandchildren at all 
were entitled; fir/?, in reſpect of the real eſtate, as being de- 
viſed to the hezrs male of John, who was alive at the death of 
the teſtator, and /econdly, in reſpect of the perſonal eſtate, as 


being too remote. As to the firſt it was ſaid, that the codicil, 


by which the 1ents and profits are given to Sarah, John, and 


Richard, 
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the controul of any future huſband, — The teſtator, Hillian Ley, 


- Debviſes. (Who may tak.) 


Richard, during their lives, was made to obviate this ob- 
jection ; and, if ſo, they would take a eint eſtate during their 
lives, with limitation in tail male % john and & chard, with 
remainder in fee to the grutidchildren, but in that caſe the ſub- 


| ſequent deviſe of the perſonalty would be too remote; tor 
| Jus a being the farſt tenant in tail, would take the abſo- 
u 


te property. Upon the laſt argument it was ſaid, that the 


deviie of the real and perſonal eſtate mig'it be conſidered as a 


deviſe upon a double contingency, that is, in caſe John 
ſhould have a fon living at his de+th, then to ſuch ſon, but if 
none, then to the gr:ndehildren : «upon that way of ſtating it, 


it does occur, that the whole may be ſupported. It is cle i by 


the will, that nothing was meant to piſs o John, the an- 
ceſtor; the deviſe is to the heirs male of his body, but thoſe are 
followed by others, which ſhew that the teſt:tor meant to 
uſe them as ſynonymous to © iſſue male, tor he goes on thus: 
and in default of ſuch iſſue male. Suppoſing he did uſe them 
as ſynonymous, to be ſure the reaſonable conſtruction is, that 
he meant ſuch perſon as ſhould be iſſue male at the time of 
the death of John, and if he left no iſſue, then to the grand- 
children. As To THE QUESTION, how many of the grand- 
children are to take, it muſt, in all caies, depend upon the 
ſubjeCt-matter of the will: the doctrine is very well laid 
down in the caſe of Elliſon v. Airey, 1 Lex. 114. © where 
% one deviſes to children, if it be an immediate deviſe, there it 
« thail only be intended to relate to children in efſe at the 
« time.” There is a material diſtinction between this ſort 
of bequeſt and a pioviſion for children in marriage ſettle- 
melts, becauſe in them, as there are no child:en in efſe before 
the marriage, and the number is unce tain, it mult be ſup- 


25 


poſed the benefit was intended equaily for all; but if, in a 
will, a deviſe is limited to children by way of remainder, or 


upon a contingency, which, in the contemplation of the 


teſtator, is uncertain when it may take place, if it ever happens 


at all; then the ſame reaſon holds, "ay it thould not be 
confined to tlioſe only w ho were alive at t 


e time of making 
the will: here the deviſe is a remainder after two eſtates tail. 
THEREFORE we are clearly of opinion, that ail the grand» 
children in ez, at the time when the deviſe veſted, were 
equally entitled to take. | 

Al 4. 


viſed lands in truſt, to pay the rents and profits to his Beable v. Dodd, 


_ daughter (whoſe huſband was then living) for her life, not- 


withitanding her coverture, and at to be ſubject to any con- 
troul, &c. 7 her huſband, nor liable to = debts which he 
had or ſhould contratt; afterwards the diviſor made a codicil, 


taking norice of the death of his daughter's huſband, wherein he 


ratified and confirmed his ſaid will: heid that the daughter was 
entitied, under this deviie to the rents and profits, &c. free from 


being : 


. 


Ea. Ter. 
26 Geo. 3. B.R. 
r Ter. Refi. 193. 


26 "1 Deviſes. (Who may tate) 


deing ſeiſed in fee, made his will, and thereby deviſed & all 
« that his maner of I rangaten, &c. | deſcribing the premiſes } 
« unto Jacob Ley, his heirs and aſſigus, for aud during the 
* natural life of his daughter, Aune Churchward; UPON E 
* TRUST, nevertheleſs, that he, the ſaid Jacob Ley, his heirs 1 
« and aſſigns, ſhould, from time to time, during the life of his 
« /aid daughter, Anne Churchward, pay the rents, ifſues, and 
« profits thereof unto the ſaid Anne Churchward, or unto 
4 ſuch perſon or perſons, in ſuch parts and ſhares, and for 
„ ſuch uſes, intents, and purpoſes, as the {aid Anne Church- 
« ward, by any writing or writings under her hand, from 
time to time, notwithſtanding her coverture, ſhould limit“ 
„and appoint, and not into her huſhand's hands, nor to be 
te ſubject to any controul, miſmanagement, or diſpoſal of her 
« huſband ; nor liable to any debts which he had or thould 
“ contract, the fame being deſigned by him for her ſeparate 
tc ute and benefit, and to be at her own diſpoſal, not with- 
* ſtanding her coverture; with divers remainders over; 
„ AND IN DEFAULT OF ISSUE OF THE SAID ANNE 
: « CHURCHWARD, remainder to the ſaid Jacob Ley, his 
heirs and aſſigns, for and during the natural life of his 
% daughter, Alice Fowler; upon truft, nevertheleſs, that he, 
e the ſaid Jacob Ley, his heirs and pſſigns, ſhould, from time 
** to time, during the life of the ſaid Alice Fowler, pay the 
[1 ; rents, iſſues, and profit; thereof, unto the ſaid Alice Fowler, 
ti | | ( or unto ſuch perſon and perſons, in ſuch parts and ſhares, and 
Be, for ſuch uſes, intents, and purpsſes, as the ſaid Alice Fowler, 
it . 1 by any writing or writings under her hand, from time to 
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« time, notwithſtanding ber coverture, ſhould limit and appoint, 
| 3 « and not into her huſband's hands, nor to be ſubject to any 
4 5 „ controut, management, or diſpoſal of her huſband, nor liable 
* 5 * to any debts which he had or ſhould contract, the fame being 
=_ - & defigned by the teftator for her ſeparate uſe and benefit, and 2 
i - « to be at her awn diſp:ſal, notwithſtanding her coverture; | 
lt with remainder to the ſaid Jacob Ley and his heirs, for E 
ei and during the natural life of his ſaid daughter, Alice Hau- 
| „er, in truſt to ſupport and preſerve contingent re— 
Wiz „ mainders, and from and immediately after the death of 
| « the ſaid Alice Fowler,” remainder to the iſſue male of the ſaid 
„ Alice Fowler in tail, remainder to her iſſue female, witl\ 
| | « ſeyeral remainders over.“ Anne Churchward, in the will L 
I - firſt named, at the time of making the ſame, was married s 
5 one James 'Churchward, and the ſaid Mice Filer to one 
. John Fowler, and, between the time of making the ſaid will and + 
1 the time of making the codicil hereinafter mentioned, the ſaid | 
BY | John Fowler died, leauing the ſaid Alice his widow, who, 
| after the death of the ſaid Milliam Ley, intermarried with 
Francis Thomas Rybot. THE TESTATOR, William Ley, 
made and duly executed à cadicil to his ſaid will, and thereby 
ge. | 2 85 | tot 
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hufband, It being luft indefinite, the 


Debiles. (ho may lake.) 5 


too notice of the death of the ſaid John Fowler, and ratified 
and confirmed the ſaid will, and all the gifts, deviſes, and be- 
queſts, matters and things therein contained, not thereby altered 
and reviked. THE QUESTION Mas, WHETHER the ſaid 
Alice Rybot ts entitled to the rents, iſſues, and profits, of the 


premiſes in the pleadings mentioned, parcel of the manar ef 


Mrangaton, free from the controul of her prifent huſband, 


Francis Thomas Rybot? WaiLLEs, J.— What eſtate Alice 
Rybot took under the will depends on the words of the will, 


from -vhich the intention of the teſtator is to be collected. 


The eſtate is given to truſtees, “ in truſt to pay the rents 
& ard profits thereof to Alice Fowler, &c. notwithſtanding 
* her coverture, &c. and fiot to be paid into her huſband's 


% hands.” The doubt ariſes on the words “ her huſband :“ 


whether they are reſtrained to her . or any future, 

Zourt. muſt judge of 
the intention of the teſtator, which 1s to be found out by the 
words accompanying it. And it is made clear by the words 
which immediately follow: „the ſame being deſigned by 
« the teſtator for her ſeparate. uſe and benefit, and to be at 
„ her own diſpoſal, notwithſtanding her coverture.” It was 
manifeſtly the intention of the teſtator, that ſhe ſhould have 
the eſtate, at all times, independent of any huſband. There 
was the ſame deviſe to the other daughter; and it 1s material 
to obſerve, that neither of the huſband's names is mentioned. 
By the ſubſequent words it 1s evident, that he looked to the 
poſſibility of her having a ſecond huſband; for in the limi- 


| tations over, it is limited to the iſſue male of the daughter, 
remainder to the iſſue female, without confining it to the iſſue 
of that marriage; ſo that the children of any future mar- 
riage were to take under this deviſe. On the whole of the 


will, Jam of opinion that the teſtator meant, that both his 
daughters ſhouid take the eſtate, independent not only of 


their preſent, but of their future huſbands. Then as to the 
effect of the codicil: that is not making a new will, but re- 


publiſhing the old one. It recites that J. Fowler was dead, 
and ſtill he confirmed the will, which ſhews that he in- 
tended that Mrs. Fowler ſhould take the eſtate, indepen- 
dent of any future huſband: for he ſuffered the reſtric- 


tion ſtill to remain, that the eſtate ſhould not be liable to 
any debts which her huſband had or n, contract”? 


after the death of Fowler, her firſt huſband. Theſe latter 


words, therefore, can only relate to ſome future huſhand. 
 ASHHURST, j.—Taking this on the conſtruction of the 


will alone, it is very clear that the teſtator meant that this 
reſtriction ſhould not be confined to the preſent huſband, 
becauſe he has expreſsly excluded the huſbands of both his 
daughters from any controul over their reſpective eſtates ; 
which ſhews a general jealouſy of apy huſbands, and not 
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any particular jealouſy with regard to Fowler alone, And 


he does not even mention either of their names. But this 


for having firſt taken notice of the death of Fowler, he then 
confirmed and ratified all the deviſes in the will, and ſtill con- 
ti.ucd the reſtriction with regard to their huſbands. This 
therefore was as much as if he had ſaid, that “ even if there 
«© were a doubt upon my meaning before, I now repeat theſe 
words, and mean to extend them to any future huſband.” 
So that whatever doubt there might be conſidering the will 
alone, it is removed by taking the will and codici] together. 
BULLER, J. - Whatever might be the conſtruction upon the 
will alone, yet taking both the will and the codicil together, 
it is clear that this reſtriction applies to any future as well as 
a pretent huſband. The names of the huſbands are not 


mentioned. The limitation to truſtees is during the life of 
the wife; this, therefore, mult extend to any huſband ſhe may 


ever hace. Whether the codicil is to be conſidered as a re- 
publication of the will, or as an explanation of the teſtator's 
former intention, it is equally clear. It has been compared 


to the confirmation of a deed, but there is nothing more 


unlike. In the caſe of a will, nothing paſſes til the teſtator's 


death. It is only to be conſidered as ſpeaking from that 


time. It may be altered whenever the party pleaſes ; and 


therefore the codicil comes as a republication of every part 


which it does not alter. As where a man deviſes all his real 

: eſtates, and afterwards ſells them, and purchaſes other lands, 

and then republiſhes his will, the will muſt be taken to re- 
x late to the after-purchaſed lands. Then taking this codicil 
as a republication of the will, it is impoſſible to raiſe a 

queſtion upon it; for the defendant's counſel are driven to a 


conſtruction which makes it abſurd, by ſaying that theſe 


words can only relate back to Fowler, there being no ſuch 
perſon in exiſtence at the time of ſuch republication. The 


Intention of the teſtator clearly was, that his daughter 


ſhould enjoy the eſtate free from the controul of any huſ- 

band. Again, taking this codicil as explanatbry of the will, 

it is equally clear, for he took notice in the codicil of the 

death of John Fowler ; now if his intention had only been 

to have excluded John Fowler perſonally, the continuance 

of the reſtriction Was nugatory after his death.— Judgment 

| for the plaintiff. . | of bg | 

Roe ex An. A deviſe to the right heirs of huſhand and wife, is a de- 
Nightingale and viſe to fuch perſon as anſwers the deſcription of heir to both, 


. 


So bs Wits, namely, a child of both; and if no preceding eſtate be given 


rtley and 1 
Cos antje his to the father and mother, ſuch child ſhall take as a pur - 


Wife, Hil, Ter. chaſer. The teſtator, Charles Blunt, being ſeiſed in fee of | 


27 Geo. 3. E R. the premiſes in queſtion, by a codicil to his will, deviſed 
the ſame „ to Heſter Read, daughter. of /F alter Read, 
3 | Z LL | 1 0g 


intention appears ſtill ſtronger from the words of the codicil ; 


—M 
N 

. 
3 
5 
* 
2 
5 

« 36 
i% 
+8 
548 
* 

i 3 
1 


\ 


Deviſes. (Who may taks.) = Ip : 


and to the heirs of her body for ever, and for default of 
« ſuch iſſue then to ſuch child or children as the wife of 
Halter Read is now enſient with, and to the heirs of the 
„body or bodies of ſuch child or children, and for default of 
& ſuch iſſue to the right heir of Walter Read and his w__ for 
ever.“ Heſter Read entered on the death of the teſtator, 
and died ſeiſed, without iſſue, inteſtate, and without having 
| ' barred the entail, leaving Mary Nightingale, one of the leſ- 
ſeors of the plaintiff, her couſin and heir at law on the part 
| of the father. Both Walter and Mary Read died in the life- 
time of Heer. Mary Read, who was not enſient when the 
codicil was made, nor had any child afterwards, died before 
her huſband ; he married again, and had iſſue of that mar- 
riage one child only, the abovenamed Conſtantia, the wife of 
0 Quartliy. THE QUESTION was, Whether the plaintiff was 
N entitled to recover the whole, or any, and what, part of the 
« premifes?”?*— ASHHURST, J. delivered the opinion of the 
Court: Several objections have been taken on the part of 
the defendant to the plaintiff's right of recovering. The 
4H firſt which goes to the right to recover any part is, that this 
limitation to the right heirs of Valter and Mary is too re- 
mote, for which was cited 2 Cz. 51 (1). This objection _ 
ſeems not to have been much relied on by the defendants' 
counſel ; and indeed, ſince the ſtatute 10 & 11 V. 3. c. 16. 
which puts poſthumous children on the ſame fqoting with 
children born in the lite-time of the anceſtor, this objection 
| ſeems to be removed, whatever might have been the caſe be- 
fore. Beſides, the limitation muſt veſt on the death of 
Walter and his wife, and might have been barred by the 
tenant in tail; therefore there was no danger of a perpetuity, 
The limitation then being a good limitation as a contingent 
remainder, THE NEXT QUESTION is, ho took, and in what 
manner, after the death of Walter and his wife? And as to 
this we are of opinion that Heſter took the whole, not by way 
of limitation, but as a avs ah and under the deſcription #4 
right heir of Walter and Mary, in the ſame manner as /þe 
would have dene, if the limitation had been to the right heir of 
the body of Walter and Mirv. That the party ſhall take as 
a purchaſer under ſuch a deſcription, ſeems to be eſtabliſhed | 
by the caſe of Allen v. Palmer, Leon. 101. where the limita- 
tion of a copyhold was to the uſe of a ſtranger for life, and 
} afterwards to the uſe of the right heirs of the copyholder. 
4 The Court ſaid, the difference is where the ſurrender is to the 
utc of himſelf for life, afterwards to another in tail, and the 
remainder to the right heirs of him who tyrrendered ; there, 
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1 of (1) That if a l:afe be made for life, remainder to the right heirs of J. S there 

| being no ſuch perſon as I S in being at the time of the limitation, but ſuch a 
&« perion is afterwards born, and dies during the life of the tenant for life, never- 

* thelcls the limitation over is void.“ | | 
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his heir ſhall have it by deſcent. But it is otherwiſe where 
the ſurrenderor hath not an eſtate for life, or in tail limited to 
him 3 for there his heir ſhall enter as a purchaſer, as if ſuch 
uſe had been limited to the right heirs of a ſtranger. This 


. Eaſe therefore is diſtinguiſhable from the caſe put in Co. Lit. 


14. b. (1), for there the huſband, to whoſe right heirs the 


remainder was limited; had an antecedent eſtate, and there- 
fore the reverſion in fee deſcended, and, remaining expeCt- 


ant on the eſtate-tail, it remained as it were in abeyance z 


and therefore the brother of the half-blood, being heir to the 


father, after the death of the «Ider brother, took. But, in the 
preſent caſe, there being no limitation to the. father, but the 
firſt limitation being to the heir, on the. death of the father, 
it muſt veſt in Heſter. But it has been argued, that this de- 


ſcription of the right heirs of Malter and Mary, mult either 


mean the heirs of the ſurvivor, or elſe it muſt mean to give 
an eſtate in moieties to the heirs of each; and if ſo, the 
plaintiff can only be entitled to a moiety. But we are of 
opinion that the heirs of Heſter ought to take the whole. In 
the firſt place, we think that it may plainly be collected from 
the will, that ſuch was the teſtator's intention, which ought 
in all caſes to govern, if not contrary to any rule of law. 


His bounty ſeems to be confined to the children of Malter 


and Mary he firit entailed it upon Hefter and her iſſue 


_ then he deviſed it to the child Mary might be then enſient 


with in tail; and then he limited the remainder, in fee to their 
heirs. Now it is impoſſible that any perſon tan anſwer the 
deſcription of heir to both, unleſs he be a child of both; and 
fuch conſtruction ſhould be put upon a will, if it may be, 


as will fully ſatisfy the words; and the words here are ſatiſ- 
_ hed, uf. they be taken to mean the children of both of them. 
It is to be collected from the paſſage cited from Co. Litt. 
187. 3. that a grant to huſband änd wife is not conſidered 
“ in the ſame light as a grant to other perſons; for if a joint 
* eſtate be made to hutband and wife and a third perſon, in 


“e this caſe the huſband and wife have, in law, in their right 
but the moiety, and the third perſon ſhall have as much as 
„ the huſband and wife; for the huſband and wife are but 
one perſon in law:” and « fo if made to a huſband and 
« wite and two others, in this caſe the huſband and wife 
„ ſhall have but a third.” If then they are but as one per- 
ſon, by reaſon of the relation they ſtand in, when a limita- 


tion is made to their heirs without any prior eſtate limited to 


» 


(1) © That if land be given to a man and his wife, and the heirs of their tws 

& bodies, remainder to the heirs of the huſband, and they has e iſſue a ſon, and 
« the wife dieth, and he taketh another wife and hath iſſue a ſon, the father dieth, 
*c the eldeſt ſon entereth and dieth without iſſue, the ſecond brother of the halt- 

te blood ſhall inherit; becauſe the eldeſt ſon by his entry was not actually ſeiſed of 
c the fee · ſimple, being expectant, but only of the eſtate · tail. . 
| SD | © them, 
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them, it muſt moſt naturally mean keirs to them both ac- 


cording to that relation, which can only be children of them 
both. —Poſtea to the plaintiff * 


A deviſe to truſtees till A. ſhall attain the age of 24, and Dy ex. dm. 


when he ſhall attain that age, to him in fee, gives him a 
veſtod intereſt, which will deſcend to his heirs, though he 


« to Thomas Lea and Edward Fohn/ton, and their heirs and 


& aſſigns, to hold to them and their heirs, until Michael Lea, 
< ſecond ſon of his nephew Thomas, then an infant of about 
< thirteen years of age, ſhould attain the age of 24 years, 


« on condition that they thould, out of the rents and profits, 


during all that time keep the buildings in repair. Item, he 
« deviſed unto Michael Lea, his great nephew, and to his 


&« heirs and aſſigns for ever, when and fo ſoon as he ſhould 
« attain his. age of 24 years, the premiſes in queſtion, and 
« directed the truſtees to ſurrender the premiſes accordingly.” 
Michael Lea attained the age of twenty-one, but died under 
twenty-four, inteſtate, and without iſſue, leaving Thomas 
Lea, the defendant, his brother and heir at law. The leſſor 
of the plaintiff claimed under the heir at law of thedeviſor. HE 
ONLY QUESTION was, W HETHER, in the event of Michael 
Lea's dving before he attained his age of twentyfour, this was 


a veſted intereſt in him, deſcendible to his heir at law ? and, 


conſequently, Whether a title is derived to the defendant, who 
claims under him? Per Curiam, it has been argued, that this 


depended on a condition precedent, and that not having hap- 
pened, that the eſtate never veſted in Michael Lea. And 


cercainly the conſequence contended for would foilow, if this 
were a condition precedent. The only caſe cited in ſupport 


ot it, is that of Brawnſward v. Edwards, 2 V Ez. 243; but it 
muſt be remembered, that the words there are very different 
from the preſent, There it was, „if he thould attain the 
age of twenty-one :?* but the words in this caſe only de- 


note the time when the beneficial intereſt was to accrue. 
But this queſtion does not depend on argument merely; it has 
been ſettled ever ſince the time of Lord C . The firſt caſe 
on N is Bora/ton's caſe (1); in which caſe the 


words ate, „when my fon ſhall attain the age of twenty- 


one.“ There the Court held, that the remainder was exe- 


cnted it the ſon immediately after the death of the teſtator, 
and that it did not reſt in contingency: and that the words 
then and when, only denote the time when the remainder ſhall 
take effect in poſſeſſion; for when theſe adverbs refer to a 
thing which muſt of neceſſity happen, there they make no 
4 ; NE 

{ 


is — — | — 
(1) 3 Rep, 19. 
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contingency. The ſame doctrine is to be found in Manſield 
1 v. Dugard(1), which ca e was directly ſimilar to the pre- 
. . ſent. The lift caſe on this ſubject is that of Goodtitle dem. 
I | Hayward v. Hhitby (2). That was a deviſe to truſtees in 
d N truſt to lay out the rents and profits of the deviſed p emiſes 
| for the maintenance and education of T. and F. Hayward 
| | (ſons of the t ſtator's ſiſte), during their minorities, and Þ 
17 41 when and as they ſhould reſpectively at ain their ages of 1 
| x | twenty=0-:e, then to the uſe of the ſaid ſons of his filter ang 
their heirs equally : one of the teſtit 1's nephews died under 3 
the age of twenty-one ; and the queſtion was, Whether, as he 
did not live till the time when the eſtate was to come into 
poſſethon, it wis a velted remainder? After argument, the 
Court decided that it was. And Lord Mansfield recognized 
Boraſton's caſe, and the caſe of Manfield and Dugard ; adding, 
that theſe words could not operate as a condition precedent, — © 
but as giving an abſolute infereſt in the fee, and denoting the 2 
time when the remainder was to take effect in poſſeſſion ; and 
that the deviſe to the truſtees during the minorities of the 
nephews, was an exception out of the abſolute property de- 
vited to them. Theſe caſes are not to be diſtinguiſhed from = 
the preſent, and therefore the defendant is entitled to judge 
ment. ASHHURsT, J. Had the deviſor uſed theſe words, 
« 1F Michael Lea ſhall attain the age of twenty- four, that 
would have made it a condition precedent, and no intereft 
would have veſted in him, unleſs he had attained that age. 
But here the deviſee's eſtate was to take effect in p ſſeſſion 
WHEN he ſhould attain the age of twenty-tour, And this 
is like the caſe of a legacy to be paid WHEN the party att ins 
the age of twenty-one ; that is a velted legacy : but if the 
legacy be to be paid 1F the legatee attain the age of twenty-one, 
is not veſted. GRoss, J. agreed. | | | 
Doe ex dm. On the 2d October, 1741, Thomas Oſbourn, then heing the 
Lucy Freeftone, euſtomary tenant of the premiſes in queſtion, ſurrendered 
. Edward Par- y Pfrer q , endere 
rat and Mary them to the uſe of the teſtator Mary Eames, by way of mort- 
dis Wite, gage, and on the default of payment by the mortgagar, ſhe 
* Faqgs re Wis admitted tenant of the premiſes on the 1oth of June, 
5 Ter. Reps. 6 52. 1743, faving to every one his, her, or their right, to hold to 
* her, the ſaid M. Eames, her heirs and aſſigns for ever. She 
the renpor entered, and received the rents from thence until 
| | her death in 1756; having previouſly, namely, on iſt of 
| April. 1749, ſurrendered to the uſe of her will. On the 5th 
[ | of Auguſt, 1750, MH. Eames, conſidering the premiſes as 
pt | irredeemable,. © devited her copyhold eſtate, &c. (being the 
= & premifes in queſtion) and the reverſion, &c. to her nephew 
1 « in lau, John Freeſtone and Lucy his wife, and to their heirs 
ig | | 
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& and affigns for ever.” Then after bequeathing ſome {mall 
legacies, © ſhe gave her ready money, money out at intereſt, 
& on any ſecurity or ſecurities whätſoever, and perfunai 
« eltate whativever, not therein before bequeathed, unto 
« the {aid J. Freeſlane, his executors, &c. for Ever.” On the 
Zoth of Apzih 1757, J. Free/tone was admitted, and after- 
wards, on the 14th of May, 1774, ſurreadered the premiſes to 
Fames Rickſon in tee, under whom, the defendants claimed. 


3 


Gr: Preeftone died in the year 1790, and on the 22d of 


(ovember, 1791, Lucy Freeſtone, the leſſor of the pluintiff, 
was admitted to the premiſes in queſtion, as ſurviving deviſee 
under the will of the Jaid Mary Eames, to hold to her in tee. 
THE QUESTION was, Whether the leſſor of the plaintiff 
was entitled to recover for the whole or a moiety? oR, 


whether a verdict ſhould be entered for the defendant gene- 


rally? Lord KEN VOR, C. J. It fecms to me, from the man- 
er in which the cate is drawn, that it was intended to be 


argued that the- deviſe in che firſt will to the nephew, J. 
Freeſtone and L. his wife created a joint tenancy, but that 
queſtion has beer: properly abandoned; tor though a deviſe - 
to A. and B. who are ſtrangers to, and have no connection 


with, each other, creates a joint tenancy, the conveyance by 
one of whom ſevers the joint tenancy and paſſes a moiety, 


yet i has been "ſettled fer ages that ruhen the deviſe is to the 


huſband and wife they take by entireties and not by moieties, and 
the huſtatid alene carinst by his own conveyance, without joining 
his wife, diveſt the eſtate of the wife. This is ſufficient to 


warrant us, fitting in a court of law, in determining in 


favour of the preſent plaintiffl. But even in a court of 
equity it cannot be ſaid that the legal eſtate belongs to the 
perſons entitled to the beneficial intereſt : if Fit did, there 
would have been no occaſion for the ſtatute of Ann, 7 Anne, 


c. 10, to compel infant minors to convey, when they have the 


bare legal eſtate. Belides, it the defendant went into a court 
of equity; from the time when the mortgage was made in 
1741 to the preſent moment, there is not a ſingle circumſtance 
to ſhew that the parties conſidered the intereit of the mort- 
gagor as exiſting. This eltate was given abſolutely, and it 
has been conſidered as irredeemable by all the parties through 
whoſe hands it has paſſed. If the morigages conveys ſub- 
ject to the equity. of redemption, that right may be kept 


alive for any indennite length of time as far as I know: the 
court of chancery has determined that it may be preſerved 


- 


for fifty years. But if twenty years have paſſed without any 
redemption, in whom does the legal eſtate veſt? In the mort- 
gagee; and it would eſcheat to the lord for want of the heirs 


of that perſon. Therefore neither in law nor in equity can 


the defendan:s? title be ſupported. —Poſtea to the plaintiff. 
Vor. III. D | The 
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Long v. Blackall The teſtator, George Blackall, by his will, directed that his 
1 55 B R Wife ſhould poſſeſs the premiſes in queſtion during her widoww— - 
7 Ter. Rep, 100. hood, &c. &c. * He then bequeathed the ſaid premiſes, &c. to the 
« child with which his (the teſtator's) wife was then enſient, 
e in caſe it ſhould be a fon, during his life, and after his geceaje 7 
« then to juch iſſue male or the deſcendanis of ſuch iſſue male x 
e fuch child as at the time of his death ſhould be his beir at 
« law; and in caſe at the time of the death of ſuch child there 
* ſhould be no ſuch iſſue male nor any deſcendants of ſuch iſſue # 
& male then living, or in caſe ſuch child ſhould not be a ſon, then he , FF 
« bequeathed the ſame to Philippa Long, her executors, &c. Mar- 
tha Blackall, the wife of the teſtator, at the time of making his 
will and of his death, was enſient with a fon, who was after- 2 
wards born and called John Blackall ; the ſaid Fohn Blacka/l J 
died without iſſue. THE QUESTION was, WHETHER the 
limitation to foes." Long was good in the events that had 
happened. Lord Kenyon, Ch. J. The rules reſpecting 
executory deviſes have conformed to the rules laid down in 
the conſtruction of legal limitations, and the - courts have 
ſaid that the eſtate ſhall not be unalienable by executory de- 
viſes for a longer time than is allowed by the limitations of a 
common law conveyance. In marriage ſettlements, the 
eſtate may be limited to the firſt and other ſons of the 
marriage in tail; and until the perſon to whom the laſt re- 
mainder is limited is of age, the eſtate is unalienable. In 
conformity to that rule the Courts have ſaid, fo far we will 
allow executory deviſes to be good. To ſupport this po- 
fition J could refer to many deciſions: but it is ſufficient to 
refer to the Duke of Norfo/F's caſe, in which all the learning 
on this head was gone into; and from that time to the 
preſent every Judge has acquieſced in that deciſion. It is an 
_ eſtabliſhed rule, that an executory deviſe is good if it muſt 
neceſſarily happen within a life or lives in being and twenty= 
one years, and the fraction of another year, allowing for the 2B 
time of geſtation. (1) LAWRENCE, J. The deviſe over in 
this cafe mult take effect, if at all, after a life which muſt be 
in being within nine months after the deviſor's death (2). 
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(1) See the Duke of No: fo/t's Cafe, 3 Cham. Caf, 1 Pollex, 223. 5 5 
(2) In Goodtitle d. Curnall v. Mod, 23d of June, 1740, C. B. Ld. Ch. J. 5 
Willes, in delivering the opinion of the Court, ſaid, © They (namely, executory 
deviſes) have not been conſidered as bare poſſibilities, but .as certain intereſts and 2 
eſtates, and have been reſembled to contingent remainders in all other reſpects, "8 
* only they have deen put under ſome reſtraints to prevent perpetuities; as, firſt, it 
| was held that the contingency muſt happen within the compaſs of a life or lives inn 
being or a reaſonable number of years; at length it was extended a little farther, A 
namely, to g child in ventre ſa mere at the time of the father's death, becauſe at that 
contingency muft neceſſarily happen witkin leſs than nine months after the death of a frerſon 
in beirg, that conſtruction zuculd introduce no inconvenience z and the rule has, in man, 
inſtances, been extended to twenty-one years after the death of a perſon in being, as 3 
in that caſe likewiſe there is no danger of a perpetuity.” M. S. 7 Ter. Rep. 103. 
(A. a.) > | N | 
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Debiles. (Who may take.) 35 : 
8 PER CU RIA M!: We are of opinion that the limitation to 
— Philippa Long is good in the events that have happened. | 
2 Ihe teſtator, S. Lyde, paſſeſſed of a term in the premiſes not Doe ex dim. 


8 * > 3 : 0 Mary Lyde v. 
. yet expired, by will, gave the : to his ſon, G Lyde, for life, An Lods 


and after his deceaſe to Margaret his wife or hte, and Hil. Ter. 
« after the deceale of the ſurvivor to the children of George, 27 Geo. 2. 
& ſhare and ſhare alike ; BUT if George ſhould die without iſſue B. R. 1. Ter, Ra. 


7 | 
P & of his body, then to his fon Robert Lyde for life, AND AFTER 
1 His DFEEASE to Mary his wife, with the like limitations to 
be. &« the children of Robert, as to thoſe of George; and if Robert 
2 « ſhould die without iſſue, then over.” The teſtator died: 
18 aſterwards Margaret died; having had one daughter only by 
AM George 'Lyde, who died an infant in the life-time of the 
F teſtator, and before the date of his will. Afterwards, Robert 
e Lyde dicd without iſſue, having made his will and appointed 
2 Mary, the leffor of the plaintuh his executrix. Then George 
g Lyde died without iſſue, leaving a ſecond wife, the defendant, 
— his executrix and reſiduary legatee. THE QUESTION Was, 
un Whether the plaintiff was entitled to recover? ON THE-PART 
2 OF THE LESSOR OF THE PLAINTIFY, the rule was admitted 
a to be that the words of a deviſe, if they can carry an eſtate tail 
5 of a freehold, will give the whole intereſt in perſonalty (1): 
_ but it was argued that in the latter caſes, the intention of the 
i teſtator has been attended to; and a deviſe over of a chattel 
M after failure of iſſue,“ or, © dying without iſſue, has 
1 been held good, where it could be collected that the teſtator 
* meant, © without iſſue /ving at the time of the death of the 
*H « deviſce.” ON THE OTHER HAND it was contended for the 
9 defendant, that the limitation under which the leſſor of the 
1 _ plaintiff claimed was too remote, as being to take effect after ö 
* an indefinite failure of iſſue. That if this had been a deviſe * a 
ft . of a freehold, George Lyde would have taken an eſtate tail. 
And the rule is, that where a limitation of a freehold will 
* carry an eſtate tail, in the caſe of perſonalty the firſt deviſee . 
5 takes abſolutely.— AsHHURST, J. There has been a variety | 
1 and contradiction of determinations upon this ſubject: but 
). the general principle that governs theſe kind of caſes is this; 
# where there is an expreſs limitatien of a chattel by words, which, 
if applied to a freehold, would create an expreſs gſtate- tail, the 
7 = whole intereſt veſts abſolutely in the firſt taker, and a limitation 
ry over of ſuch a chattel is tos remote to take effeF. But where 
nd there js no ſuch expreſs legal limitation, the Court will con- 
3 fider the intention of the teſtator. Here, there is no ſuch 1 
in 2 ftrict legal limitation; and the intention of the teſtator is 3 
r, evident. The words are, © I give and bequeath, c. to my 
„ ( ſon George for life, then to his wife for life, and after the 
ny RF: | | : | | . 
as | — e LD 
_ | | (x) 3 Ch. Caf. 1. 
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<« deceaſe of the ſurvivor of them, then to his children, and 
« in default of iſſie, then over; this is not ſuch a lichitation 
as muſt in its legal operation conſtitute an eſtate tail. Then 
it is open to us to conlider the intention of the teſtator; and 
of that there can be no doubt. The plaintiff is entitled. 
BULLER, J. Two diſtinctions have been taken in former 
caſes, which, if they hold, will govern the preſent. The 
firſt is, that in the caſe of a bequeſt of a term or chattel, 
the words “ dying without ifſue*” ſhall be conſidered with a 
double aſpect compriſing two contingencies ; the one, He 
perſon die without leaving iſſue; the other, if he die leaving 
i ue, which afterwards die awithout iſſue. Now unleſs that 
rule be exploded, it will decide the preſent caſe; the con- 
tingency, on which the limitation was to take effect, having 
happened within the time limited. The ſecond diſtinction, 
which was taken by Lord Macclesfield, is between an expreſs 
and an implied eſtate tail, in the cafe of a bequeſt of a term : 
whether that diſtinction has been ſhaken, or whether it was 
wiſe, to depart from it after it became a rule, it is unneceſſary 
now to determine. Becauſe in this caſe, upon the face of 
the will, the intention is plain; and if the intention the 
teſlator is clear, there is no caſe in law which ſays that the in- 
tention fhall not prevail. As to the argument, that if this had 
been a deviſe of a freehold, the words awould have created an 
eflate-tail, and therefore that awhen applied i perſonalty, the 
zuhale interc/t veſts in the firſt taker ; if the foundation of that 
argument fail, there is an end of every thing which-1s built 
upon it. Now, in my opinion, nothing is fo clear as that, if 


this had been a dewife of a freehold, it avould not have given an 
_ eſtate tail. It is to George Lyde, and after his deceaſe to M. 


his wife for life, and after the death of the ſurvivor of them 
to their children ſhare and. ſhare alike. But an eſtate fail ts to 
a man and the heirs of his body in ſucceſſion : that is not the caſe 
here, for by the expreſs words all the chitdren are to take 
equally; and to do that they muſt take as purchaſers. But 
this being a bequeſt of a term, I {hall again have recourſe 
to Lord Ch. J. Wilme's doctrine in Keily and Fowler, where 
the words were © heirs of the body;“ and he there ſaid, © the 
& truth is, we are bound to an artificial and technical ſenſe 
« of thoſe words, unleſs there is an apparent intention in the 
« teftator of uſing them in their natural meaning.” And for 
that purpoſe, which is in favour of common ſenſe, the moſt 
trifling circumſtance is ſufficient. In that caſe the words 
© heirs of the body, though ſtrict legal words of limitation, 


were controled by very ſlight circumſtances indeed. In thi; 


cafe the circumſtaucet are very flreng. 'The teſtator has given 
to the children the intereſt of theſe premiſes, ſhare and thare 
altke, that is for ever; fo that the contingency, upon which 
the limitation over 1s founded, could only be in cafe there 
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and died without iſſue; the defendant claimed under him. 
The leſſor of the plaintiff claimed the eſtate under the will of 
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were no children. As to the real intent of the teſtator, it-is 


evident, if it were only from the circumſtance of the remainder 
over to Robert being for lite, that the teſtator meant the li- 


mitation mult take place (if at all) within the ſcope of a life 


in being, which entirely excludes the idea of an indefinite 
failure of iſſue. The teſtator has expreſsly given the eſtate 


to R. Lyde for life, in the event of G. Lyde's dying without 
iſſue; which ſhews, that the teſtator looked to the event of 
G. Lyde's dying without iſſue at the time of his death, — 
Po ſtea to the plaintiff, 195 1 . = 
The teſtator, Thomas Bil:y, being poſſeſſed of the premiſes Goodtitie ex dim, 
in queſtion for a term of years, by will, © gave them to his . 
« grandſon, T. B. Peake, fon of Daniel and Sarah Peake, 29 Geo. 3. B R. 
„ and the heirs lawful of him for ever; but, in caſe hes Ter. Rep. 220. 
& ſhould happen to die and leave no lawful heir, then and in 
« that caſe he gave them, after the death of the ſaid J. B. 
« Peake, to the next eldeſt ſan or heir of the ſaid Daniel Peake -_ 
« and Sarah his wife; and ſo on to the next eldeſt fon or 
heir, if the laſt ſhould die without heirs.” T. B. Peake, 
the devitce, took poſſeſſion of the leaſehold eſtate in e 


Lad 


the teſtator, T homas Biley, being the next eldeſt ſon of Daniel 
and Sarah Peake, living at the time of the death of the ſaid 
Thomas Biley Peake. PER CURIAM : It is apparent on the 


will, that the teſtator, by “ lawtul heirs,” meant “ heirs of 


the body ;”* and © leaving no lawful heir,“ muſt be confined 
to © leaving no iſſue at the time of his death.” This is 
conformable to all the rules of limitations; for a limitation 
over may take effect, if the contingencies on which it de- 
pends muſt happen within a life or lives in being, and 
twenty-one vears afterwards. In ſome of the caſes it has 
been Subied, whether the particular words uſed confined it 
to dying without iſſue, at the time of the death of the perſon 
to whom the bequeſt is made; but where they are ſo con- 
fined, as we think they are in the preſent caſe, it never was 


doubted but that the limitation over was good. Poſtea to 


the plaintiff. | bes 

If a freehold leaſe for lives be limited to A. and the heirs of Doe, ex dim. 
his body, with remainders over, A. may diſpoſe of the whole „ a 
and defeat the remainders, by any conveyance during his life= Ea. Ter. ; 
time. The teſtator, Robert Blake, deceaſed, being ſeiſed of the 35 Geo. 3. BR. 
premites in queſtion, by virtue of a freehold leaſe thereof, dated © Ter. Rh. 259. 
the 5th of June, 1751, from the biſhop of Bath and Wells, for 
the lives of himſelf, Robert Blake his ſon, and Fohn Cridland, 


and the ſurvivor of them: he devried them, together with 


all his other lands, &c. in Somerſetſhire «© to J. Francis and 
&« Thomas Cridland, and their heirs (ſubject to the ſum of 


% 9301. due to A. B. on a mortgage; which ſum of 93ol. the 
„ deviſor borrowed,, as well to pay his ſiſter S. Blake her 
| D 3 portion, 
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60 portion, as alſo to purchaſe two lives in the eſtate in queſ- 


« tion, with a direction to the truſtees to pay that portion 
„ of 5000. to his ſiſter Suſannah, on the 25th of July next; 
cc and alſo ſubject to the payment of all other his debts aud 
« legacies), upon ti uſt that F. Francis and Thomas Cridland, 
4 and the ſurvivor of them, ſhould receive the rents and 
« profits thereof, and pay out of the ſame unto his wife 
« Elizabeth, the ſum of gol. per annum during her lite, and 
e allow his ſon, Robert Blake, for his education and main- 
de tenance, as much as they (the truſtees) ſhould think fit, 


until he arrived at the age of twenty-one, and, when he 


« attained that age, then the traſtees were to be ſeiſed of the 
« ſaid lands, &c. to the uſe of his ſon Robert, and the heirs 
« male of his body, and for want of heirs male of his body, 
« then to the iſſue female of his body, and for want of ſuch 
iſſue, then to the truſtees, &c. in truſt fir the deviſor's 
« brother, J. Blake, and the heirs male of his body, &c.“ 
Robert Blake, the ſon, ſurrendered the leaſe, bearing date the 


5th day of June, 1751, to the then biſhop of Bath and Wells; 


and on the 6:h day of June, 1770, the biſhop, in conſideration 
of the {aid ſurrender, and of a competent ſum of money paid 


to him by R. Blake, the ſon, granted a leaſe of the premi'es 


to the ſaid Robert Blake, his heirs and aſſigns, for the lives of 


hin ſelt, 7% Blake his brother, and John Cridland, and the, 


ſurvivor of them. And on the 22d of Auguſt, 1782, K. 


Blake, the ſon, deviſed all his meiTuages, lands. tenements, * 
and hereditaments, &c. to his wife, Frances, for life. with 


divers remainders over; and afterwards died, inifced © the 
premiſes, without iſſue, leaving. Frances Biucke his widow, 
who atterwards married the deſendant, Luxten, and is till 
living. Tng QUESTION was, Whether the leffor os the 
plaintiff Blake was entitled to recover ? Lord KzNYON, 
Ch. J.— Though it is not alleged in terms, that the truſtees 
ſurrendered the old leaſe, yet the new leaic ſtates tnat, with- 
out which it could not have becn granted; for it was granted 
„in conſideration of the ſaid ſurrender ;”” io that we muſt 
now take it, that the old leafe was ſurrendered by thoſe 


who had authority to ſurrender. But, even if the former 


leaſe were not legally ſurrendercd, {till the legal eſtatè is not 
in the plaintiff. The legal eſtate was veſted in the truſtees, 
by the will of R. Blake the tirſt deviſor, for ſeveral purpoſes, 
and nothing appears to have been done to take it out of 


them, unless they joined in the ſurrender; nor are there any 


words in the will to reſtrain their eltate to the time of the 
widow's death; the eſtate is deviſed to them and their heirs, 
and they would hold the legal eſtate as fpecial occupants 
after the truſts are determined. Theſe queſtions on eſtates 
per autre vie do not frequently ariſe. Such eſtates certainly 
are not eſtates of inheritarce : they have beea ſometimes 


talled, though improperly, defcendible frecholds; ſtrictſy 


; ſpeaking, 
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ſpeaking, they are not deſcendible freeholds, becauſe the 


heir at law does not take by deſcent. If an action at com- 


mon law had been brought again the heir on the bond of 


his anceſtor, he might have pleaded 7iens per deſcent, for 


theſe eitates were-not liable to the debts of the anceftor 
before the ſtatute of frauds (1). That act made them 
chargeable in the hands of the heir as aſſets by deſcent, if he 
took by reaſon of a ſpecial occupancy; and if there be no 
ſpecial occupant, it directs that they ſhall go to the executors, 
ſubject to the debts of the teſtator; and the ſtat. 14 Geo. 2. 
c. 20. renders them diſtributable as perſonalty. An eſtate 
per autre vie, therefore, partakes ſomewhat of, the nature of 
a perſonal eſtate, though it is not a chattel intereſt z it ſtill 
remains a freehold intereſt for many purpoſes; ſuch as 


giving a qualification to vote for members of parliament, 


and to kill game, and ſome others; a will to diſpofe of it 
muſt alſo be atteſted by three witneſſes, under the ſtatute of 
frauds. If ſuch an eſtate be given to A. and the heirs of his 
body, the heirs of the body will take as ſpecial occupants, if 
no diſpoſition be made of it by the firſt taker : but it is abſo- 
lutely in his power to make what diſpoſition of it he pleaſes. 


Morton v. Frecter (2); Duke of Grafton v. Hanmer (3); and 


Grey v. MMannack (4). But in this caſe I cannot get over 


the great difficulty, that (ſuppoſing the truſtees did not ſur- 


render the old leaſe) there being nothing to limit the duration 

of the legal eſtate, which was given! to the truſtees by the 

will of the firſt deviſor, R. Blake, the legal eſtate is now out- 

ſtanding in- them, Therefore I am of opinion, that the 

ſtrict law of the caſe is againſt the leſſor of the plaintiff, the 
legal intereſt not being in him. It fortunately happens, that 

the law of the caſe falls in with the equity of it, as far as I 

can judge, though it is ſufficient here that the law is with 

the defendant, —Poſtea to the defendant. 


A. having three daughters, B. C. and D. by will gave a Wealdley,ex din. 
. Knight, and Ann 


his wife, v. J. 


ſmall legacy to B. and C. and then-gave a leaſchold eſtate to 


39 


D. © but if ſhe died without having child or children,” Rugg, Tr. Ter. 
then „to B. and after her, to her child or children :*? 37 Geo. 3. B R. 


D. had a child, who died in her lifetime: held that D. took 7 Ter Rep. 323. 


the abſolute intereſt in the term, and, conſequently, that ſhe 
might diſpoſe of it by will.—The teftator, T. Owen, poſ- 
ſeſſed of the remainder of a term far 1000 years, having three 


daughters, B. Chilcott, Mary Otuen, and Anne Owen, by 2 
N ; after 


— . - — 


(1) 29 Cer. 2. c. 3. ſ. 12. (2) 1 4th. 524. (3) P. Wms. 266. n. E. 

(4) Lord KEN VON here read the following MS. note of the above caſe. Grey 
r. Manno and others, Trin. Vac. 1765. A bijhefs leaſe for three lives wwas de- 
wile ty truſtees, in truſt for B. for life, remainder to F. for life, remainder to firſt and 
other ſins in tail male, 2vith limitations over. B. died, and Sir F. Mannoct, who was 


tac fir ſon, did, in the lifetime of F. his mother, who was then in poſſeſſion; by 


D 4 fine; 
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o Greften having married again, 
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after giving 58. to his eldeſt daughter, and gl. to Mary, gave 


the premiſes in queſtion © to his daughter Anne, but if ſhe 
ce ſhould happen to die without having child of children laws- 
« fully begotten, then he willed that the ſaid premites ſhould 
« he and remain to his daughter Mary, and after her, to 
« ſuch child or children as ſhe ſhould happen to have law- 
e fully begotten.” Anne entered after the death of her father, 
and married V. Rugg in September, 1753, by whom ſhe 


had three children, who, as well as the huſband, died in Anne's 


lifetime; Anne afterwards, by will, gave the whole to her ſiſter 
Mary (who is ſince dead) for life, remainder to Anne Knight, 
one of the leſſors of the plaintiff, and who was a daughter of 
Mary. THE QUESTION reſerved was, Whether Anne, the 


daughter of V. Owen, took the whole intereſt in the term. 


PER CURIANM: The teſtator had three daughters, the 

oungelt of whom (Aune) he ſelected as the chief object of 
his bounty. The eſtate was given to her, without ſaying 
« for her life,” or adding any other words to that bequeſt ; 
then lie proceeded thus: * but if ſhe ſhall die without having 
„child. &c.“ then to Mary and her children. The teſta- 
tor's intention ſeems to have been firſt to provide for Anne's 


family, truſting, when he gave the eſtate to her, that ſhe 


Word diſpote of it properly among them. In the event of 


Anne's Having children, it might have been defireable io ro 
vide for then during Anne's lifetime, but that object would 


tme#®, ſur conceſſit and decd of uſes, limit tte eftate to himſell and bis heirs 3 
after wilh, upon his mother's death, he entered, and afterwaros ſurrendered, 
the then ſubſiſting leate, and took a new. one: for freſh lives. Subtequent to this 
be made his will, and deviſed this eftate to his wite, who contracted for the ſale 
of it: but the purctiaſer having ſome doubt, whether the limitations over were 
well barred, a bill was broug t for periormanee oi. the contract, and the prefer 
Sir F. Mann an infant, aud toe ren ainder-men, and other proper parties, were 
brouzht before the Court. Lord Norr/impron ©.—This is a deſcentible freehold, 
not intallable within the ſtatute de deni, and therefore no common rwcavery could 


be ſuffered ot it: but the perion 20/5 cu tate been tenant in tail, had it been an 


Inheritance, is entitled to the abſolute rwner/k/t; as at conmmn law the condition, fee 
became abſvlute by the harty's having ie, He theretore decreed pertoruance of 
the contract, and the widow (who was the deviice of Sir T. ZTanneck) to convey. 
N. B. His Loraſhip ſeemed to be of opinion, that Sir F. Man might have de- 


teated the remainders by his will alone. To this latter part, Lord KEN vo ob- 


ſerved that he had added a quære: but he taid; at that time 1 was young in the 
protefiion, and I had gencrally underitood, that the remainders in uch an eftate 
could only be deſeated by ſome act inter utos; but on turth. r conſideration, I am 


not ſure that the firſt taker may not deſtroy them by his will, I defire, however, to 


have it underſtood, that I am not decidin, any thing on this point by which-I am 
to be bound in future, when it may become neceſſary to:contider it: but at pie- 
ſent I am rather inclined to think, that the firſt taker may bar the remainders 


over by his will alone; he certainly may do fo by any conveyance in his liſe- 


time, by livery of ſeiſin, covenant to ſtand ſeiſed to uſes, bargain and ſale, &c. 


- 


— — 


* His Lordſhip, in reading the note, obſerved that this fine had no other effect 
than any other act inter viva, and tuppoſed that it bad been levied in this caſe, 


in conformity to what was done in D. of Creſton v. Hanmer, though the ſame 
reaſon Þ did not apply. | : | 


F In that caſe the fine ſeems to have been neceſſary, on account of the Ducheſs 


: * 
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have been defeated, if Anne had had no power of diſpoſing of 
the eſtate until the time of her death. Conſidering, there- 
fore, that it was the teſtator's intention, that Anne thould 
take the whole intereſt in this eſtate, if ſhe had children, 
though they did not exiſt at the time of her death: in order 
to further that intention, the beſt conſtruction that we can 
put on the will, is to decide, that this eſtate veſted abſolutely 


in Anne, in the event of her having a child at any time; 


and, conſequently, that the pla intiff is entitled to recover for 


the whole. And ASHtuRSsT, J. obſerved, that this bei "g 


the caſe of a term, a bequeſt of the eſtate to Anne carrie 


the whole interett, and that was only to be diveſted by a ſub- 
ſequent event which has not happened; therefore it remained 
to her abſolutely.—Poltea to the plaintiff. BE 


What will paſs under general Werds. 


41 


A. being ceſtui que truſt of a term, afterwards purchaſes goodright ex | 


the fee in his own name, and deviſes the premiſes in fee to dm. Francis 
his heir, whom he makes executor and reſiduary legatee, 8 


oole v. Jo 


and dies: held clearly that the term ſhall go with the fee to, Geo. 3. C. B. 
the heir, and not to the perſonal repreſentative. ohn Cooke 2 Mili. 329. 


Was ſeiſed in fee of the premiſes in queſtion, ſubjeCt to a 


mortgage thereof by him, theretofore made: and by an inden- 
ture of three parts, dated the 18th of December, 17513 made be- 
tween Samuel Crompton, ſole executor of the will of Abraham 
Crompton, deceaſed [the mortgagee ], of the firſt part, Fohn 
Hoole of the ſecond part, and Thomas Sheppard of the third 


part. The premiſes were aſſigned to Sheppard, for the refi- 


due of a term ot 500 years, in truſt for Hole, ſubject to 
redemption : afterwards by indentures of leaſe and releaſe, 
dated the 11th of January, 1752, made between Fohn Cooke, 
ſon and heir of the beforenamed Fohn Cooke [the mortgagor ], 
deceaſed, Catharine Ferome, widow, and Elizabeth Port, 


widow, daughters of the ſaid Cooke deceaſed, of the firſt _ 


part, the ſaid 7% Hoole of the ſecond part, and Richard 
Roſe of the third part; in conſideration that the. ſaid Hoole 
had paid to the ſaid Crompton 761. 18. in diſcharge of the ſaid 
mortgage, and other contiderations, the ſaid Fohn Cooke, 
Catharine Ferome, and Elizabeth Port, vranted and conveyed 
the faid reſidue of the premiſes in queſtion, to the faid Roſe, 
his heirs and aſſigns, to the uſe of the ſaid John Hoole, his 
heirs and aſſigns for ever. John Hoole being ſo ſeiſed and 
intitled, received the rents till his death. And on his death, 
Mary Launder, his grand-daugh er, and heir at law, entered 
upon and received the rents, and atterward intermarried with 


the defendant Sales, from which time fhe, or her ſaid huſband 


in her right, continued in the poſſeſſion and receipt of the rents 
and profits of the premiſes to the time of her death, without 
| | g 3 
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i ue, en the 13th day f March, 1766.—* John Hoole made 
* his will, dated the 3d of February, 1750, whereby he de- 
« viled the premiſes in queſtion, and all other his meſſuages, 
* houſes, tenements, and real eſtate whatſoever, to the faid 
+ Mary His grand-daughter in fee, AND APPOINTED HER 
* RESIDUARY LEGATEE AND EXECUTRIX OF HIS SAID 
* WILLI. Francis Hoole, the leſſor of the plaintiff, was . 


* 


* 


nephew and heir at law of the ſaid John Hoole, and alſo heir 
at law of the ſaid Mary Sales, on the part of the mother. 


— The grand-daughter being heir at law ot the teſtator, 
was in of the fee by deſcent (her ſuperior title), and not 
by the will :!-her huſband, Sales, relied on the aſſigu- 
ment of the mortgaged term to Sheppard, in truſt for John 


Hlosle, to prevent the leflor of the plaintiff, Frances Hole, 


the heir at law, from recovering the premiſes in queſtion, 
and objected that the leſſor of the plaintiff could not recover, 
becauſe of the ſubſiſting term of years Which was in 
Sheppard, in truſt for John Hoole the teſtator, who by his will 


had deviſed it to his grand-daughter, who was bis reſduary le- 


gatee, and therefore the defendant, her huſband, ought to have 
the benefit thereof, and it ſhall not attend the inheritance, there 


being no mention made in the aſfignment thereof to Shep- 


pard, that it was in truſt for John Hoole to attend the inhe- 
ritance. THE QUESTION was, therefore, Whether this term 
could be ſet up to bar the plaintiff, the heir at law to. the fee, 
from recovering poſſeſſion in the ejectment? PER CURIA u: 
This is a queſtion between the perſonal repreſentative of the wife 
under a ſatisfied mortgage term, and her heir at law ; when 
Hoole purchaſed the fee the mortgaged term was gone, though it 

did not extinguiſh the term in point of law (becauſe that 
was in Sheppard), yet it became attendant upon the inheri- 
tance, and -muſt follow it in point of law, as much as if it 
had been made to do ſo by the act of the party Fohn Hoole 
himſelf. —But it is objected, that although this will is void as 
to the deviſe of the fee, yet that the deviſe will have ſome eſfect, 
becauſe it is evidence that the teſtator intended to give his 
grand- daughter ſome intereſt in his real eſtate by his will, and 
if ſhe cannot take the whole fee by deviſe, why ſhall ſhe not 
rt, viz. the term? in anſwer to this, it is plain he had no 
ntentiongo ſever the term from the fee, but he intended to- 


give her the whole inheritance. entire; the words are, all my 


meſſuages, &c. to her and her heirs for ever, not having it 


in contemplation to divide the term from the fee; and the 


caſe of I/hitchurch v. Whitchurch, 2 Wins. 236. Gill. Eg. 
Caſes, 168. S. C. 9 Med. 124. S. C. is in point; A. being 
polſciled of a term of 500 vears in Blackacre aſterwards 
purchaſes the tce-timple in B.'s name, and deviſes Blackacre 
wF. S. in fee, but if the will is not atteſted by three wit- 
nelles, the term ſhall not paſs, becauſe attendant on and part 
ot the inheritance ; the intention of the teſtator in that caſe 

| Was 
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was to give the inheritance ; the. attendant term could nat 
paſs, but was conſidered as part of the inheritance. It is 
admitted, that if it had been mentioned in the aſſignment of | 
the term that it was to attend the inheritance, it could not be : 
ſet up againſt the heir at law ; now it is as much as if it had 
been fo exprelled upon legal principles, and it ſhall not be ſet 
up againſt theieir. Lit. ſeet. 404. ceſtui que uſe at common 
law, was confidered as the owner of the land, and was 
ſworn in a ſſizes and other inqueſts in pleas real and perſonal ; 
and the fe fle to uſes was to make ſuch conveyance or 
eſtate, as c2/7y1 que uſe directed, or he would have been guilty | \ 
of a breach of cruſt ; and, by Lord Hobart, an action would 
lie againſt him at law to recover damages for breach of 
truſt, -1 Vern. 344. therefore it would be very abſurd to ſance- 5 
tify a thing, for which an action would lie at law; for when 
a truſtee accepts of a truſt, he agrees in effect, that ce/7ur 

gu truſt thall enjoy the land; and it would be againſt the 

truſt to hinder him from having that which is his own by 
law. 4 | OE e 
A meſſuage, &c. will, under ſpecial circumſtances, paſs Gulliver ex. da. 
lands 11 a deviſe by will, —//Uham Smith, the teſtator, in theof Jeffreys a. 
year 1706, purchaſed the premiſes in queſtion, and on the HED _ 
27th and 28th of March, 1706. B leaſe and releaſe, 7-bnc. B. 2 23 
Dancaſtle conveys to Milliam Smith and his heirs, © All that R h. ab. 3 ik. 

« meſſuage or tenement, with the appurtenances,” in Midgham 43: | 
Berks, „then in the poſſeſſion of ſaid William Smith, and | ; 
therein after mare particularly mentioned and expreſſed, that 

&« 7s to fay, two cloſes of meadisw, and ſix acres of arable”? 

(therein particularly deſcribed), with the uſual general words. 1 
On the 24th of February, 1707, William Smith made his | | þ 
will, and after bequeathing {inter alia), &“ thoſe three meſ- 
« ſuages (one lying and being in Midgham, and the others in 
_« Henwick), with all houſes, barns, ſtables, ſtalls, &c. that 
« /tands upon or belongs to the ſaid meſſuages, to Elizabeth 
his wife for life, with power for them, to whom ſhe ſhall 
give, * what ſhe leaves at her death upen the ſaid meſſuages, 
« to-rid off the ſume within thirty days.” HE GAVE © THE : 
 & ABOVESAID MESSUAGE, LYING IN MIDGHAM, with 5 

all houſes, barns, /lables, ſtalls, &c. that are upon or belong 

« to the ſaid meſſuage,” fter thirty days from his wife's 

deceaſe, to his couſin John Tefferies, and the heirs male of his 

body for ever.—T HE QUESTION was, Whether the leſſor of 

the plaintiff, who was ſon and heir male of the body of 

John Fefferies, the deyiſee, was entitled to recover? AND 

FOR. THE DEFENDANT it was inſiſted, that, &c. could . 
not mean lands; and for this were cited Cre. Car. 57. 

293. 2 And. 123. Cro. Eliz. 704. Bur THE CoUuRT 

WERE OF OPINION, upon all the circumſtances of the 

caſe, that, as the whole farm was purchaſed in 1706, by 
the name of a meſſuage with the appurtenances, and as — | 
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words of the will applied to the meſſuage are more property 

applicable to lands, it mutt be ſuppoſed that by meſſuage he 
underſtood a farm, bargain, or tenement : and finding it con- 

veyed to him by that name, he tranſcribed it into his will; and, 

though they laid no ſtreſs upon the words, &c. (as it would 

be dangerous to ſay that, &c. means lands), yet, taking the 

other words along with the, &c. and all the circumſtances 

above ſtated together, they manifeſted the teſtator's intention 

that the lands and meadow, as well as the me{iuages, ſhould 

paſs by the deviſe : and they were all of opinion, that they 

did pats thereby as an integer, or whole form, as much as it 

the teſtator had ſaid, « give and deviſe all that my farm, 

« with the appurtenances which I purchaſed of A. B.“ 

which, without doubt, would have paſſed the whole, both 

| meſſuages and lands. . ; : 
Ruck, Leſſee of br. uſually occupied with a houſe, will not paſs under 
N age, a deviſe of & 4 meſſuage, with the appurtenances,” unleſs it 
n. Tr. Clearly appears that the teſtator meant to extend the word 


v, Nurton. Tr. | — . Soy 
Ter. 37 Geo. 3. „“ appurtenances” beyond its technical ſenſe. — The teſta- 


* 


Du tor, Edward Clarke, being ſeiſed (among other things) of 


#953 tte premiſes in queſtion, deviſed as follows: I give 
| & and deviſe unto my good friend and relation Elizabeth 

; 4% halley, wife to the faid Thomas Sedgwick I Halley (the 

a „ fſaid Elizabeth MA hballey being one of the coheirs of the 


& teſtator), all that my capital manſian- houſe wherein I now 
& Jive, and the lands and grounds thereto belonging, and there- 
 « with held and enjoyed, with the appurtenances : and. alſo 
& all that, &c. for and during the term of her natural life: 


« AND IT IS MY EXPRESS WILL AND DESIRE, and I do 


% hereby direct, that the ſaid ohn Nurton [who was acting 
„ for the teſtator at his death as his ſteward], all hold 
« and enjoy my faid capital manffon- houſe, with the ap- 
e purtenances, for the ſpace of one year next after my death. 


Then,; after giving a legacy of 1000l. to the huſband of 


Elizabeth Whalley, „he bequeathed the.re/idue of his perſonal 
« eſtate to Fohn Nurten,” and concluded thus: “ And I do 
« hereby make, conſtitute, and appoint him, rhe-ſaid 7% 
„% Nurton, whole and {ole executor of this my will.“ The 


teſtator died on the 28th of March, 1796, having for many. 


years previous to and at his death, conſtantly occupied the 
- premiſes in queſtion (viz. fixty-four acres and a half of land, 


confijting of a park, meadow land, paſiure land, and or- 


chards) ; with his ſaid capital manſion-houſe, and the gar- 
lens and pleaſure-grounds of Chipley; which include the 
pirlour-garden, the herb-garden, the pond-garden, the old 


houſe-garven, the arbour-garden, the ſhrubbery, the lime- 


tiec-grove, and a court adjoining, and the public and private 
walks or road-ways, one of the latter of which was through 
- —- the park to Chipley Houle, beſides a back court, and other 
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the plaintiff were entitled to recover all or any, and what part, 
ef the above-named premiſes ? o, WHETHER they, or any of 
them, paſſcd to 7%n Nurton, by the clauſe which directs 
that he is to have the manton-houſe, WITH THE APPUR= 
TENANCES, for a year after the teſtator's death ?—EyRe, 
Ly Cu. J. I have no doubt upon the caſe, unleſs it be with 


reſpect to the orchards. Lands will not paſs under the word 


« appurtenances,” taken in its ſtrict technical ſenſe : but they 
will pals, if it appears that a larger ſenſe was intended to be 
given to it. If the Courts had always adhered to this'line of 
conſtruction, many reported caſes would not now diſgrace 
the books. Every teſtator ought to be ſuppoſed to take legal 
words in a legal ſenſe, unlets, according to the marginal 
note to the caſe in Hobart ( I), there be demonſtration. plain 
of an intent to uſe them in a different ſenſe. - In the former 


part of the will, there is a deviſe of a houſe with lands in 


terms expreſs, to which is added, « with the appurtenances,” 


in order to comprize all which might not fail within the de- 


ſcription. Then follows a declaration that the defendant 
thall have for one year, ſomething which was included in the 
above deviſe. The teſtator mult be ſuppoſed to have under- 
ſtood what he was talking about. It he had intended to 
have given the whole, the words were before him, and he 
ought to have uſed them. Suppole there had been nothing 
ſtated to let us into the intention of the teſtator, hut the 
mere deviſe to the defendant, we mutt have examined what 
was occupied by the teſtator; and if we had found à houſe 
ſituated in a park, which had always been occupied with it, 


and was, as it were, an integral part of the. thing, this mighr 
have proved the intention of the teſtator ro paſs the whole 


together. There, if nothing to the contrary had appeared, 
we might have ſuppoſed the teſtator to have uſed the word 


“ appurtenances,” in a ſenſe different from its technical 


ſenſe. But this is Bot the caſe. It is true that the premiſes 
were occupied for a conſiderable time together with the 
houſe: but firſt, the whole of the premiſes are not neceſſa- 
rily connected; in the next place, there is here ſolid ground 
to argue, that the teſtator underſtood the meaning of the 


words employed in the deviſe, having ſometimes uſed the 


word “ lands” as a part of the deſcription, and ſometimes 


dropt it. The defendant being the teſtator's executor, and 


Js 


having been his ſtewari, affords a fair ground of argument. 
The teſtator. gave him the excluſive enjoyment of the man- 
ſion-houſe, „ with the appurtenances,”” for one year only, 


after having deviſed the manſion-houſe and lands alſo “ with 
the appurtenances,” to Mrs. ZE. I Halley for her life, with. 


- 


(:) Hab. 33. The note is---No man ſhall ſhew me a caſe in law, where by pur- 

chaſc, by deviſe to an heir, any may take that is not heir indeed, without declaration 

plain. ; | 
remainder 


45 


Dee 


— 2 ——. 


r OT Tt om 


46 | Deviſes. ( General Words.) 
% 

remainder to the defendant. Now with what view was this 

done? Moſt probably for the convenience of the defendant, 

in the execution of the duty impoſed upon him. The general 

intent, therefore, as collected from the deviſe, and the rela- 

tion in which the devifee ſtood to the teſtator, does not call 
upon us to go beyond the ſtrict rule in conſtruing the tech- 
nical word “ appurtenances.“— HEATH¹,² J. We ought 0 : 

adhere to the ſtrict technical ſenſe of the word “ appurte 

| -nauces.” For though the intention is not clearly expreſſed, 

. why the defendant ſhould have the manſion-houſe at all, yet 

it appears that, he was executor and reſiduary legatee; and 

as ſuch was entitled to the ſtock, the arrears of rent, the 

ſurniture, &c. A year's occupation therefore was given him, 

to {cttle his accounts, and collect what belonged to him. 

He ought to have the houſe, and what comes within the 
ſtrict ſenſe of the word “ appurtenances.” Beſides, this | 

may be diſtinguithed from the caſes cited, for it is afepara- 

tion of the premiſes for a year only ; whereas, in ſome of 
the other caſes, it was for a great length of time, and in 

ſome perpetual, which might induce the DR to lean againſt 

it. ROOKE, J. Agrecd.—Poſtèa to the plaintiff for all the 

premiſes except the orchards. | bo 

Be ox, dou. Richard Tonſon, eſq. was ſeiſed of a meſſuage called Paſ- 

Lempriere v. ( ſars, with a parcel of land thereto belonging, being copy- 

Martin. Ea. Ter. hold of inheritance under the manor of Fulham in Middleſex, 

17 Geo. 3. C. B. — * | . 5 

2 Black, Re. in his on occupation. And Matthew Ramſey being ſeiſed We . 
4148. of ſeveral other eopyhold meſſuages, and gardens adjoining Mt | 
| in part to Paſſars, by an indenture of the 1oth of July, WW 
1762, demiſed to the ſaid Richard Tonſon, a meſſuage and two -- 
acres of garden adjoining to Paſſars, for twenty-one pears, at 
the annual rent of 371. - And atterwards Juliana Ramſey, the  ; 
widow of Matthetio Ramſey, who was entitled to all the WF |, 
copyhold eſtates of Matthew Ramſey, under his will, ur- {| 
rendered all the copyhola eftates deviſed to her by her huſband, 2 


8 


to the uſe of the ſaid Richard Tonſon, His heirs and affigns for - t 
life, and he was admitted accordingly, and ſurrendered tage u 
| lame, “to the uſe of ſuch perſons and for ſuch eſtates, as h 
| “ he by his laſt will already made, or hereafter to be made, tt 
| « ſhall give, limit, declare, and appoint.” Richard Tonſon, a 
on taking the leaſe of the 10th of July, 1762, laid the greuter M 

} | part of the garden, thereby demiſed, ints his own premiſes, 
„ 85 called Paſſars; © and let the reſt, together with the meſſuage, . . 
| « to Elizabeth Bibby, at the yearly rent of 25.“ He alſo fo 
| pulled down certain cottages demiſed to him, and laid the WW le. 
{cite of them into his, court-yard. On the 25th of Novem- a1 
ber, 1767, Richard/[onſon ſurrendered all his copyhold ef- ce 
- - tates to the uſe of his will; and on the 26th of November, ar 
1767, he deviſed to Catharine II Hitburne and her heirs, fre 
all that his c:pyhold meſſuage with all out-houſes, gardens, wi 


« AND APPURTENANCES TO THE SAME BELONGING, Wi 
| . 9 85 « ſituate © 
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& ftuate and bring at Fulham, in the county of Midaleſex, 
* and then in his peſſeſſion.” On the git of October, 
1772, Richard Tonſon died, leaving Ann Lempriere, his 
yourgeſt ſiſter and heir by the cuſtom, who as ſuch was 
admitted to the meſſuage and garden let to Mrs. Bibby, and 
40% to the great garden laid to Paſſars (being all the premiſes 
in queſtion). © Catherine 5 rake? was alſo admitted - 
Paſſars, and aiſo all the ſaid premiſes in queſtion, for ſuc 

_ as Niese 3 44 4 Pad on 
Martin 1s entitled to all her eſtate and intereſt under ſuch 


admiſſion.ä— THE QUESTION: was, Whether any and what 
part of the premiſes in queſtion, paſſed to Catherine Mhit- 
burne by the ſaid Richard Tonfon's will and codicil, and his 


ſaid ſurrenders? or, Whether the plaintiff is entitled to recover 


the fame, or any, and what part thereof? PER CURTANM: 


Though in copyhold eſtates there can be no general occu-. 


pant, ſince the freehold is never out of the lord; yet it does 
not follow there can be no ſpecral rccupant, when the lord 
has expreſsly granted the eſtate to one and his heirs, during 
the life of A. B. Indeed the term of ſpecial occupant is in 
ſuch caſe, and in all others, a very forced and improper 
ptiraſe ; and there is great weight in what is faid by Vaug ban, 
201, that the heir takes it as a deſcendible freehold. Such, 
ho ever, is the language of the law.—The next confidera- 
tion is, what the teſtator meant to deviſe ; for that is the rule 
of conſtruing a will. Tates v. Clincard, in Co. Elix. 7104. 
is only that a copyhold cannot be appurtenant. to c freehold. 
But here both are of a copyhold tenure, though held for a 
different term. And Archer v. Bennet, in 1 Lev. 191. ſays 
only, that occupying one thing together with another ſhall not 
wake it legally appurtenant, It is alſo the caſe of a deed, and 
not of a will. And even'there it was held, that (if neceſſary 


for the uſe of the principal), the thing ſo occupied ſhall be- 


come appurtenant. And ſure a court-yard is neceffary for 
the uſe of a houſe. —The teſtator's plain meaning was to 
unite, as far as he could, the ſcite of the cottages to his 


houſe, and to deviſe all that he ſo perſonally occupied. And, 


therefore, he meant to deviſe the ſcite of the four. cottages as 


appurtenant to hig houſe, but not the mefſuage and lands 


which he had demiſed to Mrs. Bibby. 


This was an ejectment for two granaries, ſtables, and Doe ex dim. 
Hannah. Cle- ' 
0 ts), Collina. 
follows: The teſtator was entitled, under an aſſignment of a E Ter | 


ſheds, and an acre of land, in Reading, and 'the caſe was as 


leaſe, to a meſſuage and- garden in his own occupation, andes Geo. 3. B. R. 
alſo to four meſſuages or tenements, in the occupation of: Tr. Ry. 498. 


certain other perſons, and alſo the garden-plot and piece of 
ground before the houſe, and 36 feet of ground 1n length, 


from eaſt to weſt, and 18 feet in breadth, from north to ſouth, 


whereon a waſh-houſe formerly ſtood z and to two ſtables, 
with the granaries over the ſame for the reſidue of ſeyeral terms 
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of years unexpired, j And being ſo entitled, the ſaid Villiam 
Clements by will deviſed (inter alia) to Hannah Clements, the 
leſſor of the plaintiff, as follows: To Hannah Clements | 
„% GIVE THE HOUSE I LIVE IN AND GARDEN, and alſo the 
* houſehold goods, as long as ſhe lives ; and the houſe thar 
« Mrs. Purſhouſe lives in, not to be diſpoſed of; to go to her 
children afterwards ; and the four tenements below the houſe 
« live in.” The teſtator let out the four tenements, bu: 
had occupied the flables and granaries, and the gardens, in front 
and to the eaſt fide of the houſe, together with the houſe, ſince 
1749. It was contended, that nothing paſſed by this deviſe 
of the houſe, except what was uſually. and neceſſarily occu- 
pied with it for domeſtic purpoſes. And that, as the premiſes 
mentioned in the declaration, did not fall under the deſcrip- 
tion of houſe and gardens, they did not paſs by his will. 
For whatever was uſed by the teſtator in the courſe of his 
trade, could not be conſidered as falling under this deſerip- 
tion; and the mere circumſtance of his having occupied the 
various premiſes in queſtion, at one and the ſame time, can- 
not vary the queſtion, or alter the nature of the property; 
for if a trader had warchouſes in different parts of the town, 
which he occupied in his trade, at thi ſame time as his houſe, 
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| it could not be pretended that a deviſe of his dwelling-houſe f 
would paſs ſuch tenements. And the only way in which the 1 

teſtator occupied theſe ſtables and: the ſheds, was in the 0 

courſe of his trade. —ASHHURST, J. There is no diſtinc— « 

tion between houſe and meſſuage at this time; for whatever Fo 


would paſs by the one, would equally paſs by the other. It 
is well known that on an indictment for a burglary in a 
_ - dwelling-houſe, proof of breaking and entering a ſtable, 
which is conſidered as part of the dwelling-houte, will ſup- 
port the indictment; and that is ſtronger than the preſent 
caſe. When a. perſon uſes words as a deſcription of the 
thing which he intends to give; there premiſes which have 
| been recently built and annexed to a houſe, would pals as 
— ______appurtenant to the houſe. It has been objected, on the part 
of the defendant, firſt, that the ſtables, and, ſecondly, that 
the thed, did not paſs under this bequeſt. With reſpec to 
the firſt, there is no ſort of doubt, for the ſtables are within 
a ring-fence, wiuch encloſes the whole tenement together; 
and we cannot ſuppoſe that the teſtator intended to ſeparate 
| . them, for then the ſtables would be in the occupation of one 
3 1 perſon, and the-ſtable-yard of another. As to the ſhed, we 
| mult take it for granted, that it never was annexed to any 
other tenement; and then a flight degree of evidence is ſuf- 
ficient for the purpoſe of ſhewing that it ſhould paſs with the 
houſe. And though it is ſtated that the ihed was uſed by the 
deviſor in his trade, yet it appeared that he likewiſe uſed it for 
the purpoſe of keeping coals to be conſumed in his own 
houſe; and though that is a {light circumſtance, yet it is an 
kg | „„ additional 
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additional reaſon for ſaying it ſhall paſs as part of the houſe. 

—BULLER, Pl In conſtruing wills we do not look at tech- 
nical words fo much as the teſtator's intention, which can 

only be collected from the whole will. The deviſor had 
premiſes in different parts of Reading, and he was in the 
poſſeſſion of a houſe, and the premiſes now in diſpute, which 

he had occupied with his houſe from the year 1749 : then in 
common parlance they are conſideted as part of this houſe, 
The teſtator meant to give every thing in his own occupa- 8 
tion; for in his bequeſt he particularly deſcribed "_ thing | 
around him, beſides that. which was in his own poſſeſſion, 


which is a ſtrong argument to ſhew that he thought that 
. every _ which was in his own occupation, would paſs . 


under the bequeſt of the houſe. Then, not having particu; ' N 
Jarly bequeathed the ſhed, that alſo muſt paſs under the 5 
general words G ROSE, J. It is clear that he meant to give 

the deviſee more than the houſe in which he lived, for he alſo 

gave her the houſe in which Mrs. Purſbouſe lived, and four 

tenements beſides; the two former of which he gave to Mrs. 

Clement's children; therefore he meant{ro give her a perma- 

nent intereſt. Rule diſcharged. | | 

The teſtator, Chriſtian Riccard on, being ſeiſed in fee of Piſtol cx dim. 

ſeveral lands, and alto poſſeſſed of the two farms in queſtion ere W 
for the remainder of two terms of 1000 years, deviſed “ all 24 Geo. 3. R. R. 
and every of his ſeveral lands, meſſuages, tenements, and here- 1 Hen. Blat ab. 
© ditaments, whatſotver and whereſoever, whereof he was ſeiſed ®: (a) 

« and intereſted in, or entitled to, to his ſon for life, remainder 

to the heirs of his body. He then deviſed his perſonal eftate 

to his wife and daughter, and made the wife ſole executrix. 

The queſtion was, Whether the ſon took the leaſehold lands 

by the above words of the will, or whether they were part of 

the perſonal eſtate ? After two arguments, Lord Mansfield 

delivered the opinion of the Court, « That the leaſehold 

_ did not paſs to the ſon, but were part of the perſonal. 

eltate,” 2 | 1 | 

The teſtator, Henry Befuille, at the time of making his Thomas Lang v. 

will, was ſeiſed in fze of divers freehold meſſuages, lands, a gr” 
and hereditaments, in the counties of Kent, Eſſex, and wy Geo. 3. BR. 
Surrey; and particularly of 230 acres of land, part of a farm 6 Ter. N. 345- 
in the pariſh of Buckland and Buckland Dane, in the county | 

of Kent, which farm contained 39o acres, of which the 230 
aborementioned were freehold. And he was aljo poſſeſſed of 
160 acres, the refidue of ſuch farm, under a leaſe, dated the 29th | 
of September, 1759, from the archbiſhop of Canterbury to 
him, tor the term of twenty-one years from the date thereof, 
at the yearly rent of 21. 6s. 8d. renewable as theteinmen- 
toned. The whole.of the farm, as well the leaſebeld as the 
freehold parts thereof, was, at the time of making the will, and 
of the death of the teſtator, in the occupation of Ingram Bromly, 


as his tenant; and was held and enjoyed by mg” had 
Vol. III. 5 E F 
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been, as far back as could be diſcovered, held and enjoyed by 
former tenants as one entire farm, without any diſtinction as 


to any-part thereof being freehold or leaſehold. The teſtator 


being ſo ſeiſed and poſſeſſed, made his will, which contained 


thee following deviſe : «© give and deviſe all my manors, 


* 8 2 
«© meſſuages, or tenements, houſes, FARMS, lande, wood- 
tc lands, hereditaments, and real eſtate, whatſoever and 


. « whereſoever, unto. Richard Bettinſon (afterwards Sir 
« Richard Bettinſon, barone) and his affigns,” without 
impeachment of waſte, ſubject to a certain annuity, or rent 


charge, long ſince extinguiſhed ; with remainder to truſtees, 


.to preſerve contingent remainders; remainder to the firſt and 


other ſons of the ſaid,Sir R. Bettinſon ſucceſſively, in tail 


general; remainder to William Lane, eldeſt ſon of Thomas 


Lane, and his athgns for life; remainder to truſtees, to ſup- 
port contingent remainders; remainder to the firſt aud other 
tons of- the ſaid I7illiam Lane ſucceſſively, in tail general; 
remainder to the plaintiff Thomas Lane, and his afhigns for 
life; remainder to truſtees to preſerve contingent remainders; 


remainder to the firſt and other ſons of the plaintiff ſucce!- 
tively, in tail general; with remainder- to G9dfrey Beſville, 
eſquire, ſince deceaſed, and his heirs and aſſigns for ever. 


And the teſtator, by his ſaid will, diſpoſed of- the reſidue of 
his perſonal-eſtare, after giving certain legacies, in the words 


following: © All the reit and reſidue of iny ready money, 


rents in arrear, ſtock in any.of the public funds, jewels, 
© AND, PERSONAL ESTATE WHATSOEVER, -I give and 


c bequeath unto the ſaid -Rithard Bettinſon, whom | do 


hereby make and. appoint ſole executor and reſiduary 
& legatee,” Sir X. Bettinſon, on the death of the teitator, 


entered into poſſeſnon of the whole firm, and always treated 


the ſame as one entire farm. He afterwards died inteſtate, 
and without iſſue; and, adminiſtration was granted to his 
only ſiſter, Helen Pettinſon, ſpinſter, who afterward died, 


having made her will, and appointed the defendants her exe- 


cutors. The defendants claimed to be entitled to the l-ajeb:/4 
part of the farm, as part of the perſmal eftate of Sir R. Bt- 
tinſon, deceaſe]; the plaintiff, Lane, on the other hand, 
claimed to be entitled, under the will, to the leaſehold as well 


aß the fréchold part of the farm. ug QUESTION Was, 


Whether the word FARMS thall or ſhall not carry the pre- 
miſes in queſtion? For THE PLAINTIFF, the principal 
caſe cited and relied on was Addis v. Clement, 2 Pere ms. 
455. where Lord Hardwick?, in deciding that, the leaſebeld 
as well as freehold lands paſſed, - relied. on the particular 
words of the deviſe, which were “ all his lands which he 


then ſtood jei gel or poſſofſed of, or any ways intereſted in, And 


which were in the p3ſſeſſiom of A. B.“ AND FoR THE 
DEFENDANTS, the caſe of Piſtol v. Riccardſon, B. R. a 
N | 3 1784. 
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84 (1), was cited, as the caſe moſt directly in point, 
where the teſtator being ſeiſed of freehold ettates, and 
alſo poſſeſſed of two leaſehold farms, deviſed “all his 1 

manors, &c. and all and every his ſeveral meſſuages, 
lands, tenements, and hereditaments, which he was ſeiſed 
of, intereſted in, or entitled to, to his ſon for life, with 
{ſeveral limitations over. And after the caſe had been before 
the Court ſeven different times, and undergone great conſide- 
ration : the deviſe was finally, determined not to paſs the 
leaſehold property; the queſtion being conſidered as pre- 

| duded by the determination in Roſe. v. Bartlett, Cro. Car. 

| 202. Lord KEN VON, Ch. J.— Where certain words have 

| obtained a preciſe technical meaning, we ought not to give 

. them a different meaning; that would. be, as Lord King and 

£ bother judges have ſaid, removing land marks: but if there be 


vo ſuch appropriate meaning to the words uſed in a will, if * 
| the deviſot's intention be clear, and the words uſed be ſuffi- ; 
a cient to give effect to it, we ought to conſtrue thoſe words, 
; lo as to giye effect to the intent, and not to doubt on account = j 
. of other caſes, which tend only to involve the queſtion in i 
. obicurity, On the whole of this will, taking it together, I : bo 
5 have no doubt. It appears by the caſe, that a part of a | { 
if farm, held by leaſe under the archbiſhop of Canterbury, had il 
* been, for a long courſe of years, in the teſtator's family, and . | | 
v. was conſidered almoſt equivalent to a perpetuity, on account | J 
. of the covenant to renew, and that, as far as can be traced, it „„ | 
4 had been let by the teſtator and his family, together with the E | 
5 reſt of the farm, which is am eſtate, of inheritance, and which 6 i; 
= belonged to them, as one entire farm to the ſame tenant, | 1 
or, under one integral rent. The teſtator, having this various th 
Wy property, has deviſed “ all his manors, meſſua ges, or-tene- i 
te, ments, houſes, farms, lands, woodlands, hereditaments, and * 8 
lis real eſtate, whatſoever and whereſoever, unto R. Bettinſor, 6 
ed dc. In many c:ſes that might be put, I thould not lay 1 
5 much ſtreſs on the word farm; for whether it ſhuuld have 4 
much or little weight muſt depend upon the ſubject. The F 
reaſon why the Court determined in Addis v. Clement, that the | 1 
leaſehold farms did not paſs by that will, was becauſe they 4 
thought that all the words there uſed had received in other 1 
caſes a certain technical conſtruction, and therefore that they i 
were bound by thoſe deciſions. But we have not that difi- n 
culty to encounter in this caſe, becauſe here we find another : 1 
word in the will, “ farms,” which, in its general ſignifi- | 4 
cation, means that which is held by a perſon who ſtands inn þ 
the relation of tenant to a landlord. GRoSE, J. -I have no 5 i} 
doubt about the teſtator's intention. From the circum- 5 i 
ſtance of the leaſe being held of the church, and renewable, 
the teltator might conlider himſelf as having a perpetual ( 4 
Eſtate, a kind of inheritance. And if we conſider the nature 1 
(1) See this cafe in p. 49. /ufr-. - : . 4 } 
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of this farm, that the leaſehold is ſo intermixed with 

. tue freehold part, that they cannot now well be divided; 
that alſo affords a firong proof that the teſtator intended that 
they ſhould go together. LAWRENCE, J.—l agree, that 


when certain words have received a certain technical con- 


ſtruction, we muſt abide by the deciſions in conſtruing ſuch 
words, otherwiſe we ſhould be removing land marks: but 
no caſe has been cited, to ſhew that ſuch a conſtruction has 
been put upon the word “ farm.” I remember the caſe of 
Piſtel v. Riccardſon, and particularly recollect Lord Manſ. 
field's reluctance in deciding as he did: he conſidered himſelt 


holds only paſſed by-the word “ lands,“ the teſtator having 
both freeholds and leaſeholds; and he endeav::ured to find 
out ſome word in that caſe applicable to leaſehold eſtates, 
which u as not applicable to a frechold, There were indeed 
the words “ intereſted in,“ but it was obſerved, that a man 
was intereſted in his freehold as well as his leaſehold eſtates ; 
and the only other word was „lands,“ which the Court 
conſidered had received 'a* certain conſtruction in former 
' caſes, Whether the Court would have decided the other 
way, if the caſe of Aadis v. Clement had been cited to them, ! 
do not know: it may be obferved, that it is not contrary to, 
but is reconcileable with, Addis v. Clement; for the latter 
contained the words „or poſſeſſed -of *? which are more 
properly applicable to leaſeholds than to freeholds. But in 
this 8 we ate not bound by any technical 3 of the 


word « farm ;” and, therefore, I think that the leaſehold did 


paſs under the fiſt device in this will. PER CURIXM: 
We are of opinion, taking the whole of the will together, 
—— that the leaſcho'd'property in queſtion is not included in the 
reſiduary bequeſt, but paſſed by the prior deviſe, which com- 
prehended the real eſtate, although ſome of the limitations 
applied to the real eftate are inapplicable to this property. 


Boe e die. Bur-. [he teſlatrix made her will, and thereby (after diſpoſing of 


kit er al. 2. certain real eltates, and bequeathing ſeveral pecuniary an 
rg, ng ſpe.1hc legacies) deviſed as follows: © A the ref? and re— 


19 Geo. 3 CB.“ feaue of MY ESTATE, of what nature or kind ſorver, [ g146, 


len. Stack 223.“ deviſe, and bequeath, unto my aunt Catherine Chapman, 


«. for, and during the term of her natural life, and after her 

3 « deceaſe, my mind and will is, and J do hereby direct, that 
e the ſame, and every part the. eof, be equally divided between 
my ſaid couſins Catherine Burkiit, Aun Hodgſon, Elixabetb 

Habſen, and Rebecca Maynard, and the child of my lat 

« ce /in Sarah Hodgſon, ſhare and fhare alike; and in jt 

tc either of them, my aid coufens, ball happen to die, before he, 

« the, or they, ſhall be entitled to have and receive, his, bers u. 

their, faid ſhare, the child or children of either of my fail 
« coufins jo dying, ſhall ſtand in the place of his, her, er their 

parent, and have ſuch ſhare as his, her, or their parent 17. 

i . RY - « pa 


bound by the caſe in Cro. Car. where it was held thut free- * 


8 


* 
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: 

| | 
« have been entitled to; and I direct, that the ſhare which the = | 
child of my late couſin, Sarah Hodgſon, and alſo the ſhare or - - i 
« ſhares of the children of either of them, my ſaid couſins, ſo dying 2 
4s aforeſaid, SHALL BE PAID to the guardian of ſuch child 


- er children, and the receipt of ſuch guardian ſhall be a ſuffi= | i 
h « cient diſcharge for the ſame. The teſtatrix died ſoon after | it 
It making the ſaid will, ſeiſed of eight acres of frechold, and | 1 
is four of copyhold lands of inheritance, in the parith of Chert- N. 1 
of zy (which were the lands in queſtion: and not particularly de- 4 
ſ- viſed by the will): the defendant was her heir at law. Tux : 1 
t QUESTION was, Whether the leſſors of the plaintiff, who | 
e- claimed under the reſiduary deviſe, were entitled to recover the 4 
Ne abovementioned eight acres of freehold, and four of copyhold i 
id lands of inheritance * Which raiſed the conſideration of two # 
5, points : 1ſt, Whether it was not the intention of the teſtatrix i 
ed to paſs all her property ?-2dly. Whether lands not ſpecifically - | iy 
an deviſed ſhould not paſs vor: the reſiduary clauſe? PER . 4 
5 CuRIaM: As the teſtatrix had two kinds of eſtates, namely, - 
ir: real and perſonal, to which the words “„ all the reſt of my 1 
cor eſtate of what kind ſoever”” might be applied, the Court 9 
der cannot reſtrain the meaning of them to perſonal property, 2 1 
„and negative the operation of them as to real eſtates, particu- | Fi 
to, larly as they are ſo general and comprehenſive, Poſtea 1 
ter to the plaintiff. | | Es GS i 5 
ne Ihe teſtator, Humberton, being ſeiſed in fee of the pre- Goodtitle, di. ' 
in miſes in queſtion, and of other lands partly in poſſeſſion, and Hart, v. Knot, — 
the partly in reverſion after the death of his wife, by his will, nf ing B. R = 
did after ſeveral precedent deviſes and bequeſts, gave and deviſed Com. _ 25 i 
u: as follows : « In caſe my perſonal eftate, exclulive of ſuch part | 
zer, © thereof as I have before given and bequeathed to my wife, | i 
the Hall not be ſufficient to pay all my debts, legacies, and funeral | i 
m· « expences, I hereby give to Matthew Kenrick and William nl 
ons Reeve, and their heirs, all my lands and eſtates at Alder- 4, 
| | © church, in the county of Lincolnſhire, UPON TRUST to ſell | 
g of * and diſpoſe of the ſame as ſoon as conveniently may be after | it 
and * my deceaſe, and the money ariſing from ſuch ſale I will and 4 1 ; 
re- direct, ſhall go and be applied towards making good any de- bi 
ne, © ficiency as ſhall happen in my perſonal eſtate; and if, after A 
nan, % ſuch ſale, the money rs thereby ſhall, in any reſpecs, be at 
her * deficzent, I do then ſubject and make liable the reverſion — 1 
that * of my lands, ſettled in jointure upon my wife, to make # 
een good the ſame.“ The teſtator concludes thus: © and Þ 
beth * laſtiy, all the reſt, reſidue, and remainder of my real and per- = 
latt «c Foo eſtate whatſoever and whereſoever, I give, deviſe, and | nm 
caſe * dequeath to my ſaid dear and loving wife, her heirs, exe- it 
8 ht, * cutors, and adminiſtrators, and J conftitute her my ſole a i 
r, % WWF © executrix.”” The teſtator died, leaving the leflyr of the | | bi 


eil plaintiff and Milliam Blunt his heirs at law. Aﬀet his death 
their the will was proved, and out of his perfonal eftate ALL his 
vould lebts and legacies were paid, and there was no occafion to call 

a 6 in 
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in the aſſiſtance of the real eſtate. THE QUESTION was, 
Whether the plaintiff as coheir, was entitled to recover the. 
lands and eſtate at Aiderchutch? Lord MAnSFEELD, Ch. . 
In tlie event that has happened there is no deviſe of the pre- 
miſes in queſtion, and, as there is not, they go by the reſiduary 
clauſe to the widow. But ſuppoſe the perſonal eſtate had 
been a little deficient, and that there had been occation to 
make uſe of this deviſe to pay part of the debts, and that, in 
conſequence of it, they had been diſcharged ;. the devile 
would have once taken effect, and there would have been a 
_ reſulting truſt for ſomebody, ſubject to the charge ſo brought 
upon it. The queſtion would then be, Whether in this caſe 
the heir at law couid recover? One objection which has 
been taken is, that the legal eſtate is in the trultees, and, 
therefore, the heir at law cannot recover in this ejectment. ö 
1 But i: has often been determined, that an eſtate in truſt, 
merely tor the benefit of the cęſtui que truſt, ſhall not be fer 
up againſt him: any thing ſhall rather be preſumed; nor 
ſhall a man defend himſelf by any eſtate which makes part 
of the title of the leſſor of the plaintiff: now, if tie truitees 
had paid this charge, they would then have become truſtces 
for the perions entitled to the ſurplus after tueh payinent. 
Therefore, if the heir at law be that perſon, the objection 
. being upon a ground which makes part of his title, it ſhall 
p | not be ſet up againſt him. The queſtion, therefore, turns 
| {ingly upon the conſtruction of the will: now. it is 4 truſt 
originally, and, in ſubſtance, a chajge on land; which 


— —— n 5 —— — 
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= land is deviſed, ſubject to raiſe by ſale, or mortgage, as much 
| 1 money as is neceſſary for the payment of debts, legacies, 


1 and funeral expences. It is, therefore, in ſubſtance and 
equity, a deviſe of a charge upon the eſtate, which may be 
diſcharged by payment of the incumbrance upon it; or, if 


| a | not wanted, will reſt in the ſame ſtate as if it had not been 
1 1 made ſubject to ſuch incumbrance. It is land before deviſed, 
BY upon which a perſonal charge is let in, therefore the words : 
: 4 all the relic of the, land,“ neceſſarily make it come within i 
1 the reſfiduary clauſe. It it had been fold; after payment ot I 
Ly what was wanted, the reſt of the money ariſing from ſuch ] 
1 * ſale, of courie, would go to the perſon to whom. under the T 
=—_ | reſiduary clauſe, the land itſelf was to go, ſubject to ſuch d 
h . pay ment and diſcharge ; therefore, in either caſe, the widow t 
=_ * > - 26 entitled. +; 5 | b 
"s Smith ex din. A general reſiduary deviſe will, not carry a reverſion which 0 
1 i f e is, in the ſame will, deviſed to the teſtator's right heirs, unleſs tl 
þ 4 wy Fe CB. under ſpecia] cireumſtances. Robert Everden, ſeiſed in tee 9 
Li 2 Black, Rep. Of the lands in queſtion, and other lands, on the 14th of Sep⸗ fi 
| 730. - tember, 1753, deviſed the lands in queſtion “ to his ſon, te 
K Henry Everden, and his wife Elizabeth, for their joint fa 
(lives, and the ſurvivor cf them; and, after the deceaſe ot 4 

„ the ſurvivor, to their eldeſt ſon, and his heirs for ever, 

| and, 8 


* 


* 
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and, if they leave no male iſſue, to their daughters, and 


ce their heirs, for ever.“ Afterwards, he deviſed to his ſon- 
in-law, Humphrey Davis (the leſſor of the plaintiff), © All 
« his eſtates, lands, tenements, and premiſes thereunto be- 
« longing, not therein before deviſed, bequeathed, &. to hold 
to him, his heirs and aſſigns, for ever;“ in truſt to {ell tlie 


ſame, and, after payment of ſo much of his debts, funeral 


_ expences, and all other neceſſary expences, as his. perſonal - 


eſtate could not extend to pay; out of the produce thereof, 
to pay certain ſpecific and pꝓecuniary legacies to his children; 
and to divide the reſidue equally among his three ſons and 


hve daughters. And then deviſes © all the refidue and re- 


„ mainder of his eſtate, b:th real and perſonal, of what nature 
* or kind ſoever, unto his* ſon-in-law, the ſaid Humphrey 
« Davis, his heirs, executors, adminiſtrators; and aſſigns, far 
ever.“ The teſtator died on the 21ſt of February, 1754, 
leaving Henry, his eldeſt ſon and heir, two other ſons, and 
tive daughters. Henry (who ſurvived his. wife Elizabeth) 
died on the 15th of September, 1769, and never had any iſſue. 
THE QUESTION was, Whether the ſaid Humphrey Daves, 
under either of the clauſes in this will, was entitled to recover ? 


De Grey, Ch. ].—Perſonal eftate, being of a fluctuating 
nature, muſt go to a reſiduary legatce, in the ſame ſtate as it 


happens to be at the death of the teſtator. Not ſo, real 
eſtates, which are of a more permanent nature; for there, 
only ſuch will paſs by a refiduary deviſe, as the teſtator 
really meant to deviſe, at the time of making his will. 
Again, it is certain, that a reverſionary intereſt, which the 
teſtator then has, will (if nothing be mentioned of gt) paſs by 


a reſiduary deviſe. And there may be caſes, where a rever- 


lion of an eſtate, deviſed to a man's own heirs, may paſs to 


. a reſiduary deviſee, under the general clauſe ; and others, 


where it will not.—lt is always a queſtion of conſtruction. 

o argument is to be drawn from the poſition of clauſes in 
a will, but all are to be taken together; neither is the pre- 
ent queſtion upon the legal operation of a deviſe to a man's 


right heirs, but upon the teſtator's intention by ſuch deviſe, 


[tis ſaid, that the deviſe to the heir is nugatory, and muſt be 
rejected; but there is as much reaſon to reject the reſidua 

deviſe as nugatory, as the other. — It is ſaid, that the deviſe of 
the reverlion being a nullity, it falls into the re/iduum, as 


being undeviſed ; but it would rather fall under the ſecond 
clauſe, for all undeviſed eſtates are ſubject to the truſt, which 
this is not now contended to be.— The whole is merely a 


queſtion of intention, and you can never infer an intention 


from a ſweeping reſiduary clauſe, The intention of the 
teſtator is clearly, that his heir at law ſhould have the land, 


failing the iſſue of his body. As for authority, in the caſe of 
Ameſbury and Brown, 2 5th of May, 17 50, the teſtatrix, having 
four tifters, deviſes particular eſtates to them; with remainder 
to her own right heigs 3 2 a general reſiduary clauſe 
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to one of the ſiſters; and had no other real eſtate : one cf the 
particular eſtates determines. Lord, Hardwicke held, that the 
reverſion did not paſs by this reſiduary clauſe, and that 
though the deviſe may not operate to make the heir take it by 
purchaſe, yet it is, in the nature of an exception, out of the 


reſiduary clauſe. Gould, J. agreed. Black/lone, j.— Reſidut 


and remainder are relative expreſſions, and muſt refer to what 
has been before deviſed. Whether the deviſe of the reveriion 
& his right heirs could, in point of law, take effect or not, 
it is, in Pa, deviſed ; and, by ſuch deviſe de facts it is (as 
Lord Hardwicke expreſſes 71 excepted out of the general 


reſiduary clauſe. The reſiduary deviſe would extend to any 


latent reverſions he might have in him, but not to thoſe 
which he has expreſsly diſpoſed of otherwiſe, unleſs there be 
ſpecial circumſtances. Judgment for the defendant. 
1 Afterwards the ſame caſe came before the Court of B. R. 
Davis v. Saun- and was ſtated as follows: « The teſtator, Robert Everden, 
3 * e deviſed the lands in queſtion to his ſon, Henry Everden, 
Corp. 42, © and his wife, Elizabeth, for their Joint lives, and 
c vivor, to their eldeſt ſon, and his heirs, for ever; and, if 
; « they: have no male iſſue, then to their daughters, and their 
« heirs, for ever; and, if they die without iſſue, THEN to his 
« right heirs for ever.” Afterwards, he gave © to his ſon- 
cc in-law, Humphrey Davis, his heirs, executors, admini- 
&« ſtrators, and aſſigns, for ever, all and every his freehald and 
« copyhold eftate and eſtates, tenements, and premiſes there- 
« untobelonging and not therein before deviſed, to have and to 
hold to him, f 
&« ſell the ſame, ſo ſoon as conveniently might be after his 
« deceaſe; and, after payment of ſo much of his debts, 
„funeral, and other expences, as his perſonal eſtate ſhould 
not be ſufficient to diſcharge, to pay certain legacies to his 
children; and the reſt, reſidue, and remainder thereof, equally 
© to divide amongſt his children, ſhare and ſhare alike.” And 
then he deviſed © all the reſidue and remainder of his eſtate, 
« both real and perſonal, to his ſon-in-law, the ſaid Humphrey 
« Davis, his heirs, executors, adminiſtrators, and aſſigns, for 
« ever.” Henry Euerden, and his wife, ſurvived the teſtaior, 
and died without iſſue. THE QUESTION was, Whethei 


the leſſor of the plaintiff was entitled to recover under the 


reſiduary deviſe? PER Cur. The clear intention of the 
teſtator was not to include the reverſion of the premiſes in 
ueſtion, in the deviſe to his ſon-in-law, Davis; for he firſt 
3 them to Henry Everden and his wife, for their joint 
| lives, and to the ſurvivor, then to their eldeſt ſon, and his 
| heirs, for ever, which would give him the fee; but that 
deviſe is followed by other words, which, by implication, 
ſhew he meant Jus ſon ſhould only take an eſtare tail, with 


remainder over to his daughters, and, if they died without 


« the ſurvivor of them, and after the deceaſe of the*ſur- 


is heirs, and aſſigns, for ever, upon truſt to 


* 
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: iſſue, then the eſtate was to go to his right heirs ; the whole 4 

b reverſion is, therefore, clearly diſpoſed of. It is true, when ö 

t à man deviſes lands to his right heirs abſolutely, the heir may is 

[- take by deſcent, as being the better title; but where the j 

E lands 2 deviſed are ſubject to a charge, he muſt take under 'o 

e the will, that he may not defeat the will. After this deviſe _ [ 

t he gives all his freehold and copyhold eſtates to Dauis, the 

) leſſor of the plaintiff, but he gives them for purpoſes, which q 

, ſhew, he could not mean to include this eſtate ; for he di- i 

$ rects, they hall be fold immediately for payment of debts and 9 

] legacies, and the reſidue of the money ariſing from the ſale þ 

y to be divided equally amongſt his children: that could not Wi 

e be done in reſpect of the eſtate in queſt ion, till he knew i 

c whether his ſon, Henry Everden, would have children or 1 
not. As to the fubſequent deviſe of the reſidue, that cannot 1 

5 go further than the firſt ; it would be tautology and unin- | 

„ telligible, unleſs applied to the perſonal eſtate. Nonſuit : 

ty entered. | N | ns] . 

d The teſtator, Robert Tracy (in whom the reverſion in fee Freeman -. Dube 

— of one undivided ſeventh part of certain eſtates in Oxfordſhire e | 

17. . 32 ; ic. Ter. 

f and Wiltſhire was veſted, as claiming under one of the 16 Geo. 3. BR. 

r coneirs of Francis Keck, deceaſed), made his will, and thereby Coup. 363. 

5 deviſed * all and every his manors, meſſuages, lands, tenements, 

- « hereditaments, — premiſes, with their and every of their 

rights, memhers, and appurtenances, in the counties of 

d ' © Glouceſter and Worceſter, and ELSEWHERE IN ENG- 

- * LAND, and all his eſtates, uſe, benefit, and intereſt in re- 

0 « verſion, remainder, or expectancy, TO TRUSTEES, ſubject 

0. * to certain charges thereon, and to certain limitations in 

5 * his marriage ſeitlement, expreſſed, ix TRUST, to ſtand 

k « ſeiſed of the ſaid eſtates in Glouceiter, Worceſter, ox 

d « ELSEWHERE, and the reverſion and reverſions of ſuch 

8 « eſtates, and of all his eſtate, uſe, benefit, and intereſt in 

ly * reverſion and expeCtancy therein, to the uſes therein men- 

d *. tioned,” THE QUESTION was, Whether the reverſion of, 

, ae eſtates in Oxfordthire and Wiltſhire paſſed by the words, 

Y eJewhere in the kingdom of England? Lord MansFIELD, 

r Ch. J If the words of the will are not ſufficient to carr 

5 ne premiſes in queſtion, the drag- net of conve ee 

i] never end. PeR CURIAM: The reverſion in fee veſted in 

e Robert Tracy, the teſtator, did paſs by his will, 

e 50; where an eldeſt ſon was provided for under a marriage Atkyns v. At- 

n ſettlement, to the amount of 2000l. per ann. independently of es 22 5 

ſt tie father, and the father being inter alia) ſeiſed of and n : 

an entitled to the reverſion in ſee, under a will, of and in the Houle of Lords, 

be manor. of L. S. in the county of Glouceſter, and to divers Pon writ of 

it weſſuages, lands, tenements, and hereditaments, there and in — 308, 812. 

„ U.S. and alſo S. W. in the ſame county, ſubject to ſeveral TON 

: cates tail in three different perſons, one of whom had a ſon 


about eighteen years of age, deviſed as follows: © I give, deviſe, 


« and 


4 5 
* 


1 Debiles. (General Words.) 


and bequeath, all that the manor or lordſhip of Coates, in 
« the county of Glouceſter, - with the rights, royalties, end 
*« appurtenances, and alſo all and every the meſſuages, farm, . 

« lands, tenements, advowſons, and hereditaments wiatſo- 

« ever, of me the ſaid Edward Atkins, ſituate, lying, and being 
„ within, or adjoining to, the ſaid mancr or lordſhip, and 
„ alfo all that my capital meſſuage, or tenement, and all and 

« every my lands, tenements, and hereditaments whatſoever, 
„ whether freehold or lea ſehold, ſituate at, in, or near, Pin- 
„ bury park, OR-ELSEWHERE IN THE SAID: COUNTY OF 
<4 GLOUCESTER, with their appurtenances; and all my 
« eſtate term of years, and intereſt therein, unto and to tlie 

« uſe of my executors, their heirs, executors, and admini— 

* {irators, reſpectively, UFON TRUST to ſell the ſame, and 

« place out the purchaſe monies on government or real ſecu- 

“ rities, at intereſt, and to ſtand pofleſſed of the principal 

« monies on 7ru/? for all aud every of his children, whether 

“ male or female (other than and except his eldeſt fon only), 

« to be equally divided between them if more than one, ſhare 

« and ſhare alike, to be paid when he or they ſhould ſeve- 

rally attain their reſpective ages of 21 years.” TIE G- 

STION was, Whether the reverſion in fee of, and in the manor 

of L. S. and other the premiſes there and in U. S. and S. W. 
did paſs by the will of the teſtator to and become * | 

_ defendants, the truſtees therein named in truſt. Loxp Maxs 

F FIELD, Ch. J. The eldeſt fon was provided for by the ſettle- 

ment to the amount of 20001. per ann. independently of the 

father, who had very little to-give his younger children; and 

the intention of his will went to give them all he had in the 

world. He is ſtudious to uſe words to paſs away every thing; 

and if his reverſion is not included, there is nothing for the 
words to operate upon; for except the eſtates of Crates and 
Piubury, he had nothing but this reverſion in the county of 

1 F Glouceſter. It is contended that the word ELSEWHERE, 
| ; a means nothing; now confining it to the county of Glouceſter 
Thews he had ſome imperfect idea at leaſt of this reverſion, 
or he would have faid e!ſexvhere in the kingdom of England, or 
| uſed ſome ſuch general expreſſion. Ihe intention is to be 
* — 8 collected from the whole of tlie will taken together, and from 


thence the Court is to determine, whether his words mean a 
local deſcription or a general deſeription If the teſtator had 


had any other lands in the county of Glouceſter there might 
have been ſome doubts.  W1LL1s J. and ASHYURST . were 


of the ſame opinion. *BULLER J. alſo agreed, and mentioned 
the caſe of Freeman, v. the ..Duke of Chandos as. in point.-- 


| Prr Cur, We arc of opinion that this reverfion in fee did 
't | 8 pas by the expreſs words of the will of the teſtator, to the 
| truſtees in the will named, in truſt for the ſaid teſtator's : 
: ©. youngeſt children. | | : t 
| * | e The t 
1 


and known by the name of Henſon, within the pariſh of 
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The teſtator, Jonathan Phillips, being ſeiſed in fee in pos- Doe, ex. dim. 
SESSION of one undivided moiety of three of the vill of Henſon, 8 7 Len __ 
which confiſted of four tenements, being the premiſes in nj. 1 
queſtion, and alſo being ſeiſed 4 the reverſion in fee expectant on 26 Geo. 3. B. R. 
the death of Mary Trefry of the other mozety thereof, by his will“ TW Rep. 105. 
deviſed (amongſt other things) as follows: © All that my 
« part, purpart, and portion, of and in the tenement called 


« St, Minver aforeſaid, where I lately dwelt, and alſo all my 
« other lands in fee ſimple, ſituate, lying, and being, in 
« Bodmin, in the ſaid county of Cornwall, and the reverſion  . 
« and reverfions, remainder and remainders, rents, ues, 
« and profits thereof, I give, deviſe, and bequeath, unto my 


« kinſman Nicholas Phillips, his heirs and aſſigns for ever.” 


THE QUESTION was, Whether the words © All that my part, 
« purpart, and. portion, of and in the tenement. known by 
the name of Henſon,” were ſuſſicient to paſs the moiety in 
reverſon, as well as that in pgſeſſon. PER CURIAV : There is 
no doubt in this caſe. The teſtator meant to give all the in- 
tereſt he had in Henſon, whether in poſſeſſion or reverſion; 


and with that, view he deviſed all that his part, purpart, and 


portion of and in the tenement of Henſon. So that here he 
uſed the word © tenement” inſtead of * vill.“ But the latter 
words are {till clearer; the“ reverſion and remainder, &c.” 
refer to that eſtate where he had a reverſion. 

ihe teſtator, Charles Stutfielg, © gave and bequeathed unto ON et. al. 
his fon Robert the ſum of 150l. when of age; and unto his „ 
daughter Elizabeth the ſum of 150l. to be paid her when of 44 Geo. 3. B. R. 


© age; then he gave to his wife Elizabeth all the remaining 5 Tu. Rep. 717- 


* part of his eftate, effefts, c. of all kinds whatſoever, with 
Hall cath, ſum and ſums of money, &c. for her ſole uſe and 
benefit, to enjoy it freely during her natural life.” The 
will then proceeded thus, “ likewiſe it is my will and pleaſure, 
* and hereby I ordain it, that at the deceaſe of my wife 
Elizabeth, the copyhold eſtate of mine, ſituate at Cockhill, 
* Ratclitie Highway (the eftate in queſtion ), ſhall falLunto 
my fon Robert for his ſole uſe and benefit; likewiſe a free- 
hold fituate at Poplar, &c. at the deceaſe of my wife li- 
zabeth, thall be given unto my fon Robert as aforeſaid ; 
likewiſe I ordain, that after the deceaſe of my wife, that. 
copyhold meſſuage or tenement ſituate at Poplar, &c. 
(another houſe) ſhall be given unto my daughter Elizabeth 
tor her own uſe and benefit as aforeſaid ; but in caſe either 
er both of my children ſhould die before the deceaſe of my wife, 

then THOSE LEGACIES, which are here left them, fa return 
unte my avife Elizabeth for her. /ole uſe and benefit, and for her 
77 diſpoſe of freely as fbe might think fit ; and he appointed hi- 
"Je executrix, Robert the ſon died in the lifetime of 
the widow, leaving his ſiſter Elizabeth his heir at law— _ 
we widow was living and ſeiſed-=AND THE QUESTION WAS, 
Whether Elizabeth $tutfield, the daughter, could make a good 
| | 8 title 
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itle to the reverſion, expectant on the death of the 
mother !f——PER CURIAM: The queſtion ariſes on the laſt, 
F clauſe of the will; but in caſe either or both of my children ſhould 
| die before the deceaſe of my wife,” fon thoſe legacies which are 
| here left them, ſhall return unto my wife Elizabeth, for her ſole uſ: 
and benefit, and for her to diſpoſe of freely as fhe might think fit.” 
And the queſtion is, Whether thoſe words of remainder ope- 
rate on the real eſtates before given to the ſon, or only refer 
to the pecuniary legacies ? We have conſidered the whole of 
this will, and are of opinion that thoſe words act upon the 
real eſtates before given to the ſon in the event of his ſurviving 
the widow. That ſome part of the deviſor's property was 
intended to go over to the widow on her ſurviving her ſon is 
extremely clear, and the only queſtion is, whether the deviſor 
meant that thepecuniary legacies or the real eſtates ſhould go 
to her in that event? It is to be obſerved, that before any 
thing is given to the widow, theſe legacies of 15ol. are you 
to the ſon and daughter when of the age of 21. The father 
meant that thoſe ſums ſhould be paid abſolutely to his children 
when of age, for the purpoſe of ſetting them out in the world. 
Conſiderable ſtreſs was laid on the word © LEG ACIES ;“ and 
it was argued by the counſel for the defendants, that that 
word was an appropriate term, applicable to perſonal eſtate 
only: but the ſame technical and correct expreſſions are not to 
| be expected, from unlettered perſons, as are uſually found in 
| wills drawn by profeſſional men. Even if there were no de- 
Ciſion to warrant us in ſaying, that the word “ LEGacy” 
may be applied to a real eſtate, if the context required it, we 
- ſhould have had no difficulty in making ſuch a determination 
1 for the fuſt time. In this will, after the legacies of 150l, 
| | each were given to the children, there is one compendious 
clauſe giving every thing to the widow for life ; out of that 
1 | general fund proviſion was made for the two children in the 
1 | event of their ſurviving their mother z but looking forward 10 
| | another event, namely, that of the mother ſurviving her 
2 9 children, the deviſor provided for that event by the laſt clauſe; 
"| f but in cafe EITHER or both ha children ſhould die be- | 
h 
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N fore the deceaſe of my wife, then thoſe legacies, &c. ſhall 
return unto my wife, &c.” The\ word “ return” is not in- 
deed a very correct word: but it is not too much to ſay, that 
in this will it refers to part of that general maſs before given 
to the wife. Upon the whole this ſeems to be the fair con- 
{ſtruction of the will; and it is a more natural conſtruction | 
than to apply the word © LEGacies” only to the ſmall pecu- 
niary legacies before given to'the children, and which would 
perhaps be ſpent by them. Therefore, the daughter cavnot 
- * convey a legal title to the copyhold eſtate in queſtion. 
Nor, ex. dim. The teſtator, the Rev. J. Spearing, being ſeiſed of a free- 
ner "8 1. Ter. hold houſe at Wincheſter, and of a conſiderable perſonal on 
1 5 30 G88. . B R. no others real eſtate, by will, after | giving directions for 1 
7 „ Ter, Re, (10. LV EEE ae 7 funeralz 
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funeral, faid, © As to my eſtate and effects BOTH REAL AND 


„ PERSONAL, I give and diſpoſe thereof in manner follow- 
« ing; that is to ſay, firſt, I give to C. Buckner, one of my 
« truſtees and executors hereinafter named, 100l. and to G. 
c Searing (not the leſſor of the plaintiff) the ſum of 5 ol.“ 
Then after giving ſome other ſmall pecuniary legacies, the 
teſtator gave to his ſervant, F. Lemon, an annuity of gol. to 
be paid him yearly by his truſtees and executors, for his life, 


directing that F. Lemor's receipt only ſhould be a ſufficient 


diſcharge to his truſtees and executors; and charging his free- 
hold meſſuage in Wincheſter with the payment of the annuity. 
The teſtator then gave to his truſtees and executors, C. 


* Buckner and F. Robinſon, their executors and adminiſtrators, 


« the ſum of. 4000]. upon truſt, to pay the intereſt at 4]. per 
«© cent. by half yearly payments 1 his {iter Jane, then the wife 
« if B. Middleton, for her life, &c. remainder to her children, 
« &c.z and for want of children then upon truſt, that the 
« truſtees ſhould pay over the ſaid 4oool. unto M. and R. 
« Buckner, children of C. Buckner, equally ſhare and ſhare 
« alike.” The will then proceeded in theſe words: “ And 
« my further will is, that if my truſtees ſhall make a greater 


« intereſt than 41. per cent. for the ſum of 4o000l. then I de- 


« fire that ſuch increaſe of intereſt ſhall ſink into and become 
part of the reſidue of my eſtate. And alſo, all the reſt, re- 
nature or kind ſoever, or whereſoever, I give and bequeath the 
* ſame unto C/Buckner and J. Robinſon, THEIR EXECUTORS 
* OR ADMINISTRATORS in truſt, that they ſhall from time to 
time add the INTEREST thereof to the PRINCIPAL, ſo as 10 
* accumulate the ſame, as it is my will that the ſaid reſidue 


+ * ſhall not be paid or payable but at the time and in the man- 


* ner and to the ſeveral perſons as the ſaid principal ſum of 
* 4000ol. is hereinbefore directed to be paid.” The teſtator's 
ſiſter, Mrs. Midaleton, is, dead, without leaving any children, ſo 
that 47. and R. Buckner, the two children of the defendant, were 
become entitled to the whole reſidue of the teſtator'seſtate. The 
queſtion 2vas, Whether the houſe at Wincheſter, charged with the 
aol. a-yaar tq J. Lemon fer his life, there being no ſpecific deviſe of it 
n the will, paſſed ſubject thereto to the defendant C. Buckner, the 
ſurviving truſtee and executor upon the truſts mentioned in the will, 
or whether the ſame deſcends as being undeviſed and undiſpoſed of by 
!ve will to G. Spearing, the leſſor of the plaintiff, as t 2 
beir at lad Lord Kenyon, Ch. J.—I do not fee any 
words in the will to diſinherit the heir at law. One of the 
truſtees takes a beneficial intereſt in a former part of the will; 
and thero is nothing in the will from which it can be collected 
that the teſtator meant to confer any other beneficial intereſt 
om either of them, The teſtator ſet out in the beginning of 


bis will as if he had intended to diſpoſe of all his property. 
5 N 5 . But 


* fidue, and remainder of my eflate and ęſfects, of any and what” 
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But though thoſe general words would have ſhewn his inten- 
tion if there had been ſubſequent words in the will, to carry 
that intent into execution, as was held by Lord Talbot in 
beton v. Beckwith, Caf. temp. Talb. 157, it has been held in 
a variety of caſes (1) that alone they are not ſufficient to diſ- 
5 poſe of a fee; and by adverting to the reſiduary clauſe there 
| are no words to pals the eſtate in queition. The teſtator only 
meant that that ſhould extend to his perſonal eſtate. It is 
given to truſtees, their executors, and adminiftrators, technical 
terms applicable to perſonalty. But I rely on the following 
words of the clauſe, „To add the intere/? to the principal, 10 
as to accumulate the ſame.” The intereſt and principal were 
to make one conſolidated ſum of the ſame nature : but theſe 


. | 

g 5 | are terms wholly inapplicable to a real eſtate. Seeing, there- 
4 fore, that there is nothing in the reſiduary clauſe to paſs this 
Bb  .- eſtate, and that there is nothing in the will to make it neceſſary 
Þ | | for the truſtees to take it to perform any truſt in them, the 
lf EE heir at law ſtands entrenched in his right as heir, and cannot 
1 Noe, ex. dm. be removed, from it. Poſtea to the plaintiff. 

"| George Reade g A Naked Truſt does not paſs under a General Deviſe.— 


wh gs The teſtator, P. Rooke, being ſeiſed in fee of the premiſes 


39 Geo. 3. B. k. in queſtion, deviſed them to his wife for life, and after her 
2 Ter. Ach. 118. deceaſe to his brother-in-law, G. Reade, and his heirs, upon 
the following truſts: “ That he, the ſaid George Reade, or 
| | “his heirs or aſſigns, do and ſhall ſell, give, deviſe, or other- 
; | « wite diſpoſe of all that my ſaid meſſuage, &c. i deſcribing 
1% | « the premiſes], unto and amongſt his four children, G. 6. 
| & Reade, W. Reade, B. Reade, and J. Reade, in ſuch man- 
. « ner and in ſuch ſhares and proportions, and with and under 
| « ſuch directions and reſtrictions as the ſaid E. Read ſhall, | 
by any decd, or laſt will and teſtament, duly executed, &c. ; 
*“ give, direct, limit, or appoint the ſame.” After the death 
þ of PF. Kcote, namely, on the 25th of April, 1769, G. Reade, 
ö | the deviſee, by deed (after reciting the will and death of P. 
[ | | Rodke and the death of G. G. Reade) appointed THREE full 
and equal undivided four parts of the premiſes in queſtion 7- 
| 2 hrs three ſurviving children, M. Reade, Fane Willis, formerly 
| a Reade, and B. Reade, and their heirs, equally to be divided 
| between them ſhare and ſhare alike as tenants in COMMON, 
making no appointment of one fourth part. G. Reade, bie 
deviice'and truſtee under P. Noobe's will, afterwards made his 
will, and after limiting an eſtate in Dorſetſhire to the uſe of 
his fon William Reade in fee, and alſo deviting ſome orher lands 
in Wiltſhire to his ſaid ſon V. Reade in fee, coneluded thus; 
« and all the reſt and reſidue of my ready money and ſecurities 


=” = Fo A £X®©y, — as An . ˙ RIS 


—— —— * 


(i) N. & what will be ſufficient te haſua fees ils. 1 


* 


ten- 
arry 
f In 
din 
du : 
here 


only 


t 18 
ical 
ring 
„ ſo 
vere 
heſe 
ere- 
this 
ſſary 
the 
nnot 


e.— 
Ales 
her 
pon 
or 
ther- 
bing 
46 
an- 
nder 


all, 


for 


Deviles. (General Words.) 


ſor money, ſtocks in the public funds, goods, chattels, real ani 
perſonal eſtates, and effects whatſoever and whereſoever, and 
of what nature or kind ſoever, as well copyhold eſtates, as all 
other fituate in Damerham, South Martin, and Tidpitt, in 
the ſaid county of Wilts, and Alderbolt in the ſaid county of 
Dorſet, or elſewhere in the kingdom of England, after payment of 
my debts, legacies, and funeral expences, I give, deviſe, and be- 
queath unto my ſaid fon V. Reade, his heirs, executors, &c.“ 
THE QuEsSTION was, Whether the fourth part pafled unto 


N. Reade the defendant, under the reſiduary deviſe, in the 


will of G. Reade the father? The plaintiff claimed the fourth 
part of the premifes in queſtion, left unappointed by the deed 


of April 25, 1769, as heir at law of G. Reade, the devitee- | 
and truſtee thereof under the will of P. Roche. Lord Kk x- 


von, Ch. J. The leſſor of the plaintiff claims the diſputed 
fourth part as the heir at law of G. Reade, and he-is entitled to 
it by deſcent unleſs it were given away from him by the reſi- 
duary clauſe in G. Read's will. That clauſe is relied upon for 
this purpoſe by the defendant ; and, undoubtedly, the words 
are ſufficiently comprehenſive to pals this fourth, if it can be- 
collected from the will that the deviſor intended that it ſhould 
thereby paſs. In Chefter v. Cheſter (1) it was holden that a 
remote reverſion paſſed by a generai reſiduary clauſe, it ap- 


 pearing to be the teſtator's intention that it ſhould paſs. But 


a this doctrine was fully conſidered by this Court, and after- 
wards in the Houſe of Lords, in the caſe of Strong v. Ieate 


(2% where it was determined that the general words in a will 


may be reſtrained in caſes where it appears that the deviſor 
did not intend to uſe them in their general ſenſe. Nozp, in this 
caſe, the truſtee (the deviſor) had u beneficial intereſt in himſelf ; 


ara mere naked truftee, though the uſe was executed in him. 


And when he ſet about to make a diſpoſition of his property 


by his will he uſed general words in the reſiduary clauſe, 
ging all his eſtates © after payment of his debts, legacies and 
funeral expences.” Now theſc latter govern and reſtrain the 


general effect of the former words, and ſhew that he only 


meant to give that in which he had a beneficial intereſt, and 
which he had a yower of charging with the payment of his 


own debts. But it is clear that he could not ſubje the . 


63 


eſtate in queſtion to his own debts ; this ſatisfies me that he 


nad no idea of diſpoſing of the truſt eſtate; and therefore I 
nk, that the eſtate in queſtion did not paſs by the refiduary 


clauſe in this Will. 


Fi 


a - - * : by | : 2 
Upon the trial of this ejectment, a caſe was re erved for Googtitle ex 


"me option of the Court, and the fingle queſtion was,“ 


— — 


* 


(i) 3 P. un, 53. (a) 2 Burr, 912. 


din. Paul, Eſq» 
'M - 3; 2 5 Paul, Spinſter 
Whether certain woodlands paſſed by the will of the late MTS” 
- | . | 1 Geo. 3. B R. 
| 2 Burr. 1089. 
: BFF 


Deviſes. (General Words,) - 


ci Dr. Paul, to his widow ; or deſcended to his ſon and heir, 
* as wndeviſed.” The caſe was, that Dr. Paul, being 


ſeiſed of divers freehold and copyhold eſtates, and {amongſt 


others) of the premiſes in queſtion, by his will {inter alia) 
gave and deviſed as follows: — I GIVE AND DEVISE 70 my 
« dear wife my farm at Bovington in the tenure of John 
e Smith, ſubject to her diſpoſal in as full and abſolute a manner 
&« as I could diſpoſe of the ſame if living. In the year 1718, 
Jonathan Hammond, as heir to his father, was admitted to 
the farm at Bovington in the above will mentioned. The 
faid Fonathan Hammond kept the waoLE of the eſtate to 
which he was ſo admitted, in his own hands, till the 19th of 
March, 1719; and then, by leaſe of that date, demiſed the 
fame to William Smith and John Smith his ſon; ExCEPT and 
always "reſerved out of the ſaid demiſe, unto the ſaid 


Jonathan Hammond, his heirs and aſſigns, all and all manner 


of WOOD, WOOD-GROUND, HEDGE-ROWS, TIMBER, and 
TREES whatſoever, with the Jops, tops, and ſprowds of the 
fame (other than the lops of pollard-trees, and other than 
fruit-trees for their fruit only), to hold the ſaid farm, Ex- 
CEPT as before excepted, for three years, at 85/. per annum. 
In the year 1721, Dr. Paul purchaſed from the ſaid 

onathan Hammond, all the premiſes to which the ſaid Jona- 


Than Hammond had been admitted as aforeſaid. William 


Smith the father, and Jobn Smith the ſon, without any new 
leaſe, enjoyed what had been ſo demiſed by the ſaid Fonather: 


Hammond: and Dr. Paul kept in his o.] N] HANDs, till the 


time of his death, the premiſes EXCEPTED: which conſiſted 
of heage-rows, which, in {ome places, are three poles thick, 
and iu others leſs, and only two; and of chalk-dells where 
wood has grown up after the chalk has been taken away, 
entirely ſurrounded by the lands in the tenure of the tenant; 


and alſo of ONE ENTIRE WooD of fix acres, entirely incloſed 


Ly the lands in the tenure of the tenant, or by the lands of 
other perſons. The queſtion was, “ Whether the premiſes 
« fo EXGEPTED in the leaſe to Smith, and fo occupied by 
« Dr. Paul HIMSELF at the time of making his will, 


ere by ſuch will DEVISED 0 his auidoꝛu.“ PER CURIAM : 
The queſtion turns only upon the DESCRIPTION of the 
thing meant to be here given. The words © 1N THE | 


© TENURE OT JohN SMITH?” cannot be unierſtood as a 
reftritien ; they are an additional deſcription ; which wil: 
net vitiate any thing that is ſufficiently deſcribed betore. 


| Indeed the il is excepted out of Smith's leafe, as well as the 


trees. But Dr. Paul gives his wife a power to diſpoſe of the 


: ferm in as full and abtolute a manner as he himſelf could di- 


poſe of the ſame, if living: and he himſelf might certainly 
diſpoſe of the ſoil of theſe fix acres. It is manifeſtly in- 


teſtator 


tended, that the whole farm ſhovld paſs by this will: and the 
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teſtator never thought of | any reſtriction of his deviſe, but 


meant theſe words © in the tenure of J. 8.” —only as an 


additional and fuller deſcription of a thing ſufficiently aſcer- 


tained before. 


By a deviſe Fl all the advowſons for the purchaſe of which 1 Goodyer St. 
have contracted, with directions for completing ſuch con- 1 6 
tracts (the teſtator being tlien under contract for the pur- We and 
chaſe of one advowſon), it does not appear clearly ſettled, Robert Hill, 


whether an advowſon formerly purchaſed before the making Clerk, 


Mic. Ter, 


of the will, ſhall paſs.—On the 13th of June, 1763, Sir 14 Geo. 3. C. R. 


Thomas Gatehouſe, in conſideration of 10,000/. articled to 2 Black. Rep.930. 
convey to Sir Brian Broughton and his heirs, on or before 

the 25th of March, 1764, the manor of Upper Clatford, with 

the lands, tenements, hereditaments, and appurtenances, and 

certain other lands, all in the county of Hants, On the 

Zoth of October, 1763, the honourable Thomas Pitt, in con- 

id:ration of 70007. paid, and 19,000). to be paid, covenanted 

to convey. to the ſaid Sir Brian Broughton and his heirs, on — 

or before the 25th of March, 1964, the minor of Abbots 
Am, &c. in the county of Hants. AND THE ADVOWSON 
er THE RECTORY OF ABBoTs ANN AFORESAID. On 
the 10th of February, 1764, Thomas Fuller, and others, in con- 
lderation of 2500f. conveyed to the ſaid Sir Brian and his 
heirs, THE ADVOWSON OF MorrISsroxr (now in queſtion) 
in the county of Hants. Sir Brian, being thus fold in fee 
THIS ADVoWwSON of MoTTISFoONT, and entitled in 
equity to the eſtates of Upper Clatford and Abbots Ann, 


(WiTH THE ADVOWSON THEREOF), the articles not —_— 


being then carried into execution ;—and being ſeiſed of 
Cher eſtates in the counties of Stafford, Suffolk, Salop, and 
Cheſter (on ſome of which a rent-charge of 1000). per 
annum was ſettled on Dame Mary his wife for her jointure), 
and being alſo ſeiſed of a real eſtate in Lincolnſpire, which 
on the 10th of November, 1763, he had articled to ſell to 
Gyrge F. Tuffnell, Eſq. for 2), O00. He on the 21ſt of 
Mo » 1704, by his laſt will duly executed, © deviſed to his 
; wite and her heirs, He. his liouſe in Broox-ſtreet, and all 
g us itock in the public funds, jewels, linen, pictures, china, 
: pate, and furniture. He alſo gave to his ſaid wife and her 
4 ears, ALL the manors, meſſuages, ADVOWSONS, farms, 
„De in the county of Hants, FOR THE PURCHASE OF 
_ VHICH HE HAD ALREADY CONTRACTED AND 
, AGREED; OR IN LIEU THEREOF, the whole money 
CT ing from the ſale of his eſtates in Lincolnſhire, and ſuch 
; further ſum as might be neceſſary to complete the ſaid contra#ts: 
n truſt nevertheleſs. to complete ſuch purchaſes, and to take 
 Emnvezances to her and their own uſe and benefit. He alſo 
dave to truſtees and their heirs, all his manors, meſſuages, 
Ot ig farms, &c. in the counties of Stafford and 
eſter, to the uſe of his brother Themas Delves for life 
You UE === a =: « wi 
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* with remainder to his iſſue in ſtrict ſettlement, and divers 
« remainders over. And after ſeveral pecuniary legacies, 
\ made his ſaid brother refidu4ry legatee of all his perſonal 
& eſtate,” — THE WHOLE QOhURT were unanimoufly of 
opinion, that this advowſonfof Mottisfont did net paſs by Sir 
Brian's will, but deſcended ta his heir at law. The teftatyr 
ſpeaks only of thoſe eſtates in Hants Which, were under 
contract, not thoſe of winch the ſale was completed, He 
gives directions for finithing thoſe contracts; and, if never 
tiniſhed, he gives IN LIEU of them the money to ariſe from 
the ſale of his Lincolnthire eſtate, 25,0001. which exactly tallies 
with the ſums which remained to be paid for completing his 
- . Hampſhire contracts, viz. 10,900l. and 17,000l. and thoug!i it 
is objected, that in order to ſatisfy the word ADVows0Ns (in 
the plural number) this advazyſon muſt paſs, for: otheraviſe the 
_ teflator had only one advowwſen in Hants, theſe ſeem to be general 
words thrown in by the drawer of the will, and can only 
convey what the teſtator confines 1t to, thoſe which he was 
then under contract for. And the Court added, that they 
were clearly of this opinjon, becauſe the fame expreſſion was 
uſed by him, with regard to his other eſtates in Chethire and 
Staffordihire, where he had only one advowſon, and hardly % 
much, being, only a nomination to a chapel.— Judgment “ 
the defendant. | 
St. John z. But on a writ of error in the King's Bench, that Court in 
| 8 Irin. Ter. 14 Co. 3. unanimouſly reverſed the judgment in the 
74 Geo, 3. B R. Common Pleas. The opinions of the judges of B. R. were 
Conf. 94. delivered in the following manner — Lord Hangfield, Ch. J. 
An heir at law cannot be diſinherited by conjecture; it cin 
only be done by expreſs words, or by an implication which 
maniteſtly indicates the clear intention of the teſtator upon à 
fair conſtruction of the whole contents of the will, to give 
the eſtate from him. Here the teſtator has made ule of the 
word advwſyns, and the whole diſpute is, Neher the 


© « word advarſon Thall be underſtood to "mean advow/orrs, 10 us 


to convey an idea that the teſtator underitood the real torce 
of the expreſtion at the time; or whether it 1s to be rejected. 
as being merely inferted by him among other general <v2rds, 
without any particular meaning or intention anuexed to ut: 
If it is to be underitood as applied to theſe two, there is no 
doubt but it will include the recent purchaſe, and in that 
caſe there is an end of the queſtion. It is manifeſt from the 
facts, that the teltator's object was to buy eſtates in Hamp- 


{hire. which he was carrying into execution, and withed to 


complete in as little an interval as circumſtances would ad- 
mit of. The dates of the tranſactions are material.—-Oa 
the 13th of June, 1763, he contracts for lands in Hamp- 
ſhire, 4% be conveyed on or before the. 25th of March, 1704. 
On the goth of October, 1763, he contracts for other eſtates 


inHampthire, inc/#ding an advowſon, and pays 70001. in part; 


the 


-S 
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diipoſe 


yo rats 


$ the reſidue to be paid, and a canveyauce execrted, on the 

, 25th of March, 1764. And in tie intermediate time, 

| that is, on the 10th of February, 1764, he parchifes the 

f udozwſon in queſtion, and has an immediate conveyance made 

r whim, ſo that there were three ſpecies of eitates which he 

I had to diſpoſe of; one by articles that reſted auh executory ; 

* anther by articles nat <vhelly executory, nearly a third part of 

0 the purchaſe- money having been paid; and @ Hd, that had 

r bren carried into execution by a very recent conveyance ; 

1 whoever drew the will thought to include the whole under 

8 one deſcription ; therefore, to ſhew ſuch general intention of 

8 the teſtator, he ſays fer the purchaſe ⁊uberegf I have ALREADY 

it cintrafted and agreed : not for the purchaſe whereof J have 

1 ONLY contrafted and agreed. He did not intend any future 

7 purchaſe ſhould paſs; but only thoſe he had recently entered 

ul 10%. If he had ſaid oNLY contrafted and agreed, the pur- 

y chale of the 3oth of October, 1753, of which great part of 

8 de purchaſe-money had been advanced, would not have 

y pulled, becauſe that contract an agreement was more than 

8 made, it was partly carried into execution. He puts in the 

9-2 word advs7o/ons ſhall the meaning of this be excluded be- 

0 cauſe he has uſed the expreſſion for the purchaſe wheresf J 

ir have already contracted and agreed! Has he in fact leſs agreed 

tor a recent purchaſe becauſe he has actually completed it? 

in In point of intention, I think it is impoſſible to conceive that 

Te he meant to except the particular advowſon. It has been 

e argued, that he could mean only to include the executory con- 

J. tract becauſe he has given IN LIE U thereof, the money to 

n arne from the ale of the Lincolnſhire eſtates; now every 

'bt equivalent muſt be fuppoſed to be co-extenſive with the thing 

a tor which it is intended as an equivalent, but though the 

e words are in lien thereof, which implics am alternative, yet he 

10 could not mean to ſubſtitute the one for the other, becauſe 

he 7.020], had been paid in part of one of the eſtates, and the 

a8 79001. to ariſe from the ſale of the Lincolnſhire eſtates, 

ce was juſt ſufficient to complete the. ſeveral purchaſes.—The 

d. lum of 27,000l. was therefore, in fact, 7,200l. ſhort of the 

ls, real value; and purchaſe- money of the eſtates under con- 

t! tract, conſequently, it could not be intended as an equivalent 

1 Vr them, bit only as a fund to complete the purchaſe. The 

2 Whole queſtion depends upon this fingle point, W HETHER 

ie ther? are avords in the will ſufficient to paſs the advbauſen in 

p. 912/t1;1? If there are not, the heir cannot be diſinherited 

10 Bat here the word advoaſons is uſed, and in order to decide 

d- tor the heir, we muſt entirely reject it; but I do not think 31 
Ja ve are at liberty to do ſo, becaule I think the teſtator meant 1 
p- e word adovawſons ſhould have its full force and effect: 4 
4. and no argument ariſes from his having inſerted the ſame 
08 word in the deviſe of his other eſtates, where. in point of + 
rt; fact, there were no adyowſons, becauſe his object was to 14 
= - 8 + 3” e . 
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diſpoſe of all he was poſſeſſed of. Therefore, I am of 


* opinion, that by the word advozuſons, bath the advowlons - 
pats. Aſten J. agreed with his lordſhip, that by the clear 
intention of the teſtator, and upon the plain awl manifest 
n.caning of the words, both the advozv/ſons paſſed. Willos, J. 

| and AÞhurft J. alſo concurred, Hr ESE 
2Black.R'p. 933. Upon the above judgment of the court of B. R. a writ of error 
was brought in parliament, and L. CH. BARON SMYTHE con- 
curred with the court of King's-Bench :—the other barons 
with the court of common pleas; which latter opinion (of the 
court of common pleas) was alſo ſtrongly ſupported in argu- 
ment by Lord Apſley, chancellor, and Lofd Camden, the only 
law lords in the houſe; however, the queſtion was carried 
without a diviſion, the 11th of May, 1775 to affirm the judr- 
ment "of the court of. King's Bench. A day or. two after 
which, a motion was made to re-hear the cauſe, it being al- 
leged that the majority of the lords preſent were clearly for 
reverſing that judgment, though, by a ſurpriſe, they did not 
divide the houſe. . But the fuct being not clearly aſcertained, 
and alſo for the danger of fuch a preccdent, the motion Was 
| withdrawn by conſent. . OT 
Holdfaſt, ex dm. A deviſe to H. of an entire farm in the occupation of V. 

f 3 which included a ſmall parcel, of Hi und, was held not 
Hit. Tir. to be diſmembered by a ſubſequent deviſe in the ſame will of 
15 Geo. 3. C. B. all the te/tatrix's marſh lands to M. ſhe having a large eſtate 
614 Raf. 975. in marth lands beſides, which was let to a ſeparate tenant.— 

On the iſt of May, 1753, Martha Woakelin demiſed to Charles 
: Bocce, a mefluage and certain cloſes in Lowlayton, all for- ; 
merly in the occupation of one Ferril, and then of the aid 

| Charles Bocock. And alſs four half acres of common marſh tans 

AY in Shortlands,, and a rad of ccinmon marſh lands in Loxton 

| Marſh in Lewlayten aforeſaid, containing together thirty-three. 

acres and one rood, to hold for twenty-one years from Lady-. 
day then paſt, at zol. per ann. On the 1ſt of April, 
1761, Martha TWakelin deviſed all her eſtates to her ſiſter 
An More, and died in 1763. — And on the 22d of 
2 February, 1766, Ann Moasre, deviſed to Mary Pannel and her 
| heirs, all her other meſſuages, lands and tenements in Low- - 
layton (except the farm now in the poſſefſion of my tenant Bo- 
cock, aud the PREMISES IN THE POSSESSION OF MR. BRIST W 
- and the marſh lands). And to Elizabeth Hitchcock and her heirs 

> certain lands in Monmouththire, and the premites in the 

Yo 55 poſſeſſicu of Mr. Briftow in Lowlayton, AND HER. TARM IN 

HE POSSESSION OF CHARLES BOCOCK and to the children 

of her late uncle Henry Moore, as joint-tenants in fee, © ALL 
HER LANDS LYING IN LOWLAYTON MARSH. — And the telta- 
trix died in Auguſt, 1766, ſeiſed of all the premiſes in leaſe to 
Bxceck ; and alſo of certain other marſh lands in Lowlayton 
Marſh, viz. 35 acr. 3 rw. 11 P. then in the occupation o 
| „5 | | Witham in 
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William N. arren. TE QUESTION was, Whether the ſaid 4a. 


: i 1 7. were included in the deviſe to Elizabeth Hitchcock, the leſſor 
090 the plaintiff? And, if ſo, whether the ſubſequent deviſe 
L of all the teſtatrix's lands in Lowlayton Marſh to the children 
| of Henry Moore, be not a revocation of the preceding deviſe 


bro tanto, ſo as to veſt the ſame in the children of the ſaid H. 


, Moore ——PtR CURIAM : There is no doubt of the inten- 

: tion of the teſtatrix. She never meant to diſmember her 

farm in the occupation of Bocock, and expreſsly deviſes it by . 

e that name to Elizabeth Hitebcock; fo that it is clear theſe par- 

a cels of marſh land are included in that deviſe. Nor is there 

q any reaſon to think ſhe intended to revoke it in part, by her 

4 | ſubſequent deviſe of all her marſh lands to the children of 

5 Moore. The four acres and a quarter were probably neceſſary 

1 to make Bocock's farm complete, and if divided from it might 

S do it a material injury.—Poſtea to the plaintiff, OY ö 

r A deviſe of all my gſtatet in A. to my niece and her heirs Roe, ex im. 

t (che teſtator having only a copyhold in fee, and a long term 2 

;, of years in that pariſh) will carry both thoſe intereſts to the 0 Geo 3. C. f. 

0 niece, if ſo intended by the teſtator, though there is a bequeſt 2 Black. 1301. 
of all his goods and perſonal eſtate to B.— John Gotts, the : 

3 teſtator, being poſſeſſed of an old Iooo- years term in a te- 

t nement, and half an acre of land in Barney (the premiſes in 

of queſtion), and alſo of a copyhold meſſuage and. ſeven acres | 

te and a quarter of land under an old mortgage ſecurity. And 

1 having been for a number of years in the receipt of the rents of 

1 both the leaſchold and copyhold eſtates aforeſaid, which had 

r been occupied together for upwards of 23 years, he a little 

Nl time before his death, by his will, © deviſed all his meſ- 

is „ ſuages, lands, tenements, and hereditaments in Ligtle Wal- 

” © ſingham and Barney to Margery his wife for her life; and _ 

e. « after her deceaſe, all that his " in Barney aforeſaid to his 

1. niece Mary Bowman and her heirs, and all that his eſtate in 

il, « Little Walſingham aforeſaid to his nephew John Hudſon 

er and his heirs; and bequeathed to the ſaid Margery his wife, 

A | © all his good, chattels, houſehold Ruff, and implements of: houſe- 

er . * held, read -money, bills, bonds, and other ſecurities for money, 

v2 * and.all other his perſonal eftate, ſhe paying his debts, funeral 

0 - * expences, and the charges of proving his will, and ap- 

8 pointed her his ſole executrix.” THE QUESTION was, Whe- 

is WW tir the leaſehold premiſes in Barney, paſſed under the will of 

he Jun Gotts to his niece Mary Bowman, the wife of the defend- 

IN ant, Fofeph Bird? And its contended, that the leaſe- 

en hold paſſed to the wife under the general reſiduary be- 

LL queſt of the perſonal eſtate. Ds GREY, CH. J.— The 

a- queſtion *is, What eſtates were meant to be deviſed to“ 

to WW tie wife? The words of the will are, all his meſſuages, 

on lands, tenements, and hereditaments. Now by the ſtrict - 

of rule of law, as he had no eſtates but copyhold and leate- 

un hold, none of them could: paſs by theſe words. But by 


4 


F 3 


recurring to the intention of the teſtator, they are all 
| | Rs 
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of paſſing, if all were intended to paſs. The ſame rule muſt 


in poſſcſſion may, if hepleaſe, - treat the mortgaged altace as 
land, and deviſc it as fe ; though it ſtill remains redeemable 
in the hands of the deviſee. And the circumſtance of long 
unity of poſſeſſion favours the conſtruction, that he meant. 
to deviſe both copyhold and leaſehold together. The ob- 
jection that he intended this leaſe ſhould go to his e. 
cutors, by the words © ſecurities for money” proves too 
much. Tt would carry the copyhold as well as leaſchold, 
for both were redeemable mortgages, and nothing 1 is left 
to ſatisfy the deviſe to the niece. Beſides it is 3 
by other words of a leſs import, bonds, bills, &c.— 

Gour.D, J. of the ſame opinion. BLACKSTONE, 1 he 
words here are (as in Martin and Meaulin, 2 Burr. 969), ſuf- 
ficient to carry the premiſes either as land or money, accord- 


ing to the intent of the teſtator. All my%ate” is ſuſhcienty. 


to comprize a leaſehold, though in Davis and Gibbs, 3 Pere 


Jims. 26. ALI. MY REAL ESTATE” was held not to 1 


tend to mortgages or ſtatutes. A goods, chartels, ſecuricies 
«© Hr money, and perſenal eflate,” will as clearly comprehend a 
mortgage term, if fuch was the intent of the teſtator. He 
certainly conſidered both the copyhold and leaſchold at Par- 
ney, as one conſolidated eſtate. They had been occupicd 
together for, at. leaſt twenty-three years, and either meant 


* both to go to his niece, or neither. His title both to che | 


term and the copyhold was abſolute at law ; and I think wa 
conſidered by him as abſolute in equity alſo. ARES, |. 
of the ſame opinion. Judgment of nonſuit. 


Sir Löbe sbef. The teſtator Sir Charles $h field, being ſei ed in for f mple 


field, bat ©. of divers mane rs, meſſuages, lands, and hereditaments i in the 


_ 3 counties of I. incoln and York, and being alſo ſeiſid ꝙf the rei 


34 Geo. 3. b. K. tory or parſonage of Lyth, in the [cid county of York, under. a 
5 Ter, Rep. 571. leaſe granted to him, his heirs and aſſigns, by the Archbiſhop of 
F S 7 
od for the ky of himſelf, his ſon, 5 Zobn now Sir 77 


Sho/7eld }, and his ſiſter Charkithe Grifub, and the lives and 


life of the ſurvivor of them, . by Wi! 5 dated the 16th of May, 


xl 
cc 1766, der 117 FT to Ede 7 7 ke Gr o roof banker, „ nd 
cc Sant: 1 8 (7 tt, their OS Ind ns 11 his W019) S 197 
{© ſuager, lat 20, tencinente, tythes and ' bereditamerts, and a 


-? \ 


en 1 45 Tote 71 Hits Je 75 HC e, tying, ond being 77, the 's VE Ge. 

ee counties of J. incolu and York, or eiſtatbere in tre king, OG J 

| e. Great Britain (except what is therein after mentio ned and 

6 deviſed), upon truſt, and for the intent and 3 and 
3 lubſeck to the proviſoes there inaſter limited, exprei 

« declared of and concerning the lame, that is to ſay, to th 


27 ule of His ton 8 © SH Feld (now Hir ++ She, Fei!) fo 11 65 
5 „ rst! 


apply to both. And though the premiſes in queſtion were 
only a mortgage for years, "and then redeemable, as between 
the mortgagor and mortgagee, yet undoubtedly a mortgagee - 


LY 
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V without impeachment of waſte; remainder to the ſaid truf- ' : =—_ 
« tees, to pr.ſerve contingent remainders; remain er to the j 
« firſt and other ſons of his ſaid fon, in tail; with ſimilar. * Z i 


a 8 to his other ſons and daughter; and the rever- 
« Fon in fee to the preſent Sir J. Sheffeld; provided that if 
« any of his daughters, or any of the female deſcendants of- 


his ſons, ſhould come into poſſeſſion of all or any part of 


deviſed the annual rent or ſum of fool. to his daughter, 


« Lyth within the north riding of Yorkſhire, which he held by 
« leaſe granted by the Archbiſhop of York, for the lives of the ſaid 


« Sir Charles Sheffield, his {or John Sheffield, and the ſaid - 


Sir Charles Sheffield's Mer, Charlotte Griff ch (/ate Walker), 
*vith the payment of ' the tavo annual rents or yearly ſums laſt 
mentioned ; and the deviſor declared his will to be, that in caſe 


«his faid ſon and daughter Robert Sheffield, and M. 5. Shef- 
held, or either f them, ſhould happen to be living at the time 


« of his deceaſe, then the leaſe by which the refory or parſonage of 
Lyth might be then held ſhould be renewed, and a new leaſe 
ebtained theresf as ſoon as conveniently might be, and that 
the fine or fines, and all coſts of ſuch renewal ſhould be paid 
* out of his the ſaid Sir Charles Sheffield's perſonal eſtate, and 
that in ſuch renewed leaſe or leaſes the lives of his ſon and 


6 daughter Robert Sheffield and MH. S. Sheffield, of whom | 


Robert was to have the preference, ſhould be added to the 


A lives then ſubſiſting. Sir J. Shefield afterwards by a teſta— 


mentary paper, revoked ſo much of his will as reſpected 
the diſpoſition of his perſonal eſtate, and appointed his ſon 
Sir J. Sheffield executor of that teſtamentary paper; and 
* afterwards died, leaving Sir J. Shefreld his heir at law. 
THE QUESTION was, What intereſt in the leaſehold for lives 
in queſtion the plaintiff Sir 7. Sheffield took upon the death of 


-his father Sir C. Sheffield ? AND IT WAS CONTENDED for 


the plaintiff, - that the plaintiff Sir F. SY eld, being the heir 
at law of Sir C. Sheffield, took the rectory as a ſpecial occu- 
pant, ſubject to the two rent charges ſpecifically given. FoR 
THE DEFENDANT It was inſiſted, that Sir Fon Shield was only 
entitled to a life eſtate in the rectory, it being included in the 
Feneral deviſe to the truſtees. Lord KEN VON, Ch. J. The 
general words of the deviſe in gueſtion may or may not com- 
Prize this property, according to the intention of the de- 
Viſor ; it being merely a queſtjon of intention. In a caſe (1) 
tought here many years ago from Ireland, the queſtion was, 


7 . — 
Whether a diſtant reverſion paſſed by the general words of a 
9——ͤ nn P 4 


re — 


(1) 2 Burr. 912. 


F414 _ deviſe? 


his ſaid real eſtates under the limitations aforeſaid, and . 
' © marry, the huſband or huſbands {ſhould take the name of 
« Shefreld. Sir C. Sheffield, after giving ſeveral rent charges, 


H. S. Sheffield, and another annual rent of 1oal. to his fon, 
R. Sheffield, and charged all that the rectory or parſonage of 


— 
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| deviſe? It was admitted that the words were comprehenſive 


enough to paſs the reverſion, if the deviſor had intended that 
it ſhould ſo paſs; but becauſe the purpoſes of the deviſe, 
which required an eſtate in poſſeſſion, were not applicable to 
the reverſion, it was, determined that the reverſion did not 


paſs. In this reſpect that caſe differed from that of Cheſter 


v. Cheſter (1), where the deviſor's intention could not be col- 
lected negatively not to include a reverſion in the general 
words of the deviſe. In the gb caſe, if Sir C. Shetheld had 
intended to deviſe the rectory, theſe general words would undoubt- 
edly have been ſufficient : but all the limitations are inapplicable to 
ſuch an intent; and the. laſt clauſe in the will is deciſive to ſhew 
that he did not mean to include the rectory in the general deviſe. 
For having given two rent charges of 100l. a year each to his 
daughter M. S. Sheffield, and his ſon R. 850 feli, and having 
charged the rectory with the payment of them, he divected 
that if thoſe two children, or either of them, ſhould be living 
at the time of his deceaſe, the leaſe of the rectory ſhould be 
renewed, and the fine paid out of his perſonal eſtate, and the 
lives of thoſe two Galen, of whom Robert was to have the 
preference, added to the lives then ſubſiſting. Moſt probably 
the deviſor knew that though in ordinary caſes, where one 


man takes a eaſe during the lives of others, ſtrangers to him, 


the others are conſidered as truſtees for him, according to the 
caſe of Benger v. Drew (2), the caſe is different when a father 
puts in the names of his children; in ſuch caſe it is conſidered 
as a proviſion for the children (3). Now I think that Sir C. 
Sheffield intended this as a proyiſion for theſe two children, 
though he has done it in a bungling manner: but it ſufhcientiy 
ſhews that he did not intend that the rectory ſhould go to the 


| truſtees in ſettlement. I am therefore of opinion that 2% 


plaintiff took this eftate as a ſpecial occupant. Though whether 
or not this laſt clauſe in the will, will qualiſy his eſtate, and 
whether the Court of Chancery will not ſo mould-it in his 
hands as to make him a truſtee for the benefit of the two 
other children, are queſtions fit for the conſideration of that 
is ſulficient for us in this court to ſay that taking 


court. . 
the whole will together, the deviſor did not intend to include 


the ręctory in the general words: of the deviſe to the truſtees; 
the purpoſes of that deviſc being applicable to eſtates of 4 


* . /4* . a FM . la 
different kind. PER Curran: We are of opinion that the 
leaſchold property for lives is not comprehended in the here- 


ditaments and real eſtate deviſed in ſtrict ſettlement; but that 
it devolved upon the death of Sir Charles Sheffield on his ſon. * 
and heir; now Sir 7h Sheffetd, as ſpecial occupant, and that 


as ſuch he took the abſolute intereſt at law in the then exiſting 


leaſe. * 
i 7 — 


3 — 


(1) 3 P. nt 5. (2 * P. . 781 2 
(3) Vide & rote v Strehe, 1. Caſiin Ch, 27. Lord Grey v. Lady Cre, 2 C,. 


f 7 &. 
in C*, 296. Pele v. Pole, i Yes, 76. Mumma'v. [IMumme, 2 Fern. 19. £*tf 


v. Andrews, 10. 120. and Dyer v. Dyer, Exch. Hil, 1786. 
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Lands purchaſed ſubſequent to a general deviſe, may, Roe, ex dim. * 
under particular circumſtances, paſs thereby. —The teſtator, ©: Fae ». 
Paggen Hale, being ſeiſed in fee of the manor of King's Py 

Walden, deviſed (among other things) the ſaid manor, 36 Geo. 3 B. R. 
with the appurtenances, and all his meſſuages, lands, tene- 5 Ter. Re. 708. 
ments, and hereditaments, ſituate in the pariſh of King's 
« Walden aforeſaid, to V. Hale for life; remainder to truſ- 
« tees, to preierve contingent remainders; remainder to the 
« firſt ſon of W. Hale in tail male, with divers remainders 
« over.“ The teſtator, after making his. will, purchaſed the 
- premiſes in queſtion, being ſituate within the pariſh of King's 
Walden, and copyhold, parcel of the ſaid manor, and held of 
. the ſaid teſtator, as lord of the manor, by one S. Bowyer, .-- 
' who ſurrendered the ſame to the uſe of the ſaid P. Hale and 
his heirs, The teſtator immediately after demiſed the pre- 
miſes to one F. Lawrence, from, year to year, at a certain 
yearly rent, and afterwards died. Upon his, the teſtator's, 
death, on the 8th of April, 1755, Lord Melbaurne being his 
heir at law, entered into the premiſes in queſtion, claiming 
the ſame as ſuch heir, and continued in poſſeſſion thereot, . 
and held the ſame under the ſaid claim until the year 1767 ; 
when by indentures of leaſe and releaſe, dated the 6th and 
7th of February, 1767, he ſold and conveyed the ſame to fir 
| FK. Gondere, knight, and S. Wegg, eſq. an 5 to the 
uſe of R. Heighwa) for his life; 3 the ſaid R. Heighway, 
| and the other defendants who reſpectively claim under him, — 
have, been in poſſeſſion of the premiſes ever ſince, and ſtill + 
. are in poſſeſſion thereof. In Michaelmas term, 1770, a 
common recovery was ſuffered of the ſaid manor with the 
_ appurtenances, in which Robert Fry, gentleman, was de- 
mandant, Henry Milmat, eſq. was defendant, and the ſaid 
William Hale, the tenant for life, and the leſſor M the plaintiff, 
. Were vouchges, amongſt other things, of the manor of King's 

Walden, with the appurtenances. . Hale, the tenant for 

lite, died in September, 1793, upon whoſe dea the leſſor of - _ 

2 plaintiff, being the firſt ſan of the body "or the ſaid V. 2 , 

Hat, the tenant for life, brought this action. Fox THE | 

*LAINTIFF it was contended, that the copyhold premiies in . 

<queſtion paſſed by the will of P. Hale, notwithſtanding they 

were prifchaſed by him ſubſequent to. the making of ſuch 

wil; and that the right of the leſſor of the plaintiff clarming 
: 45 tenant in tail under that will, was not affected eicher by 
; dne demiſe of the premiſes from year to year by the deviſor, 

Fe or by the recovery ſuffered by! . Hale the father, who was 
tne firſt taker tha 0 the will of P. Hale, becruſe the tenant ; 
0 the præcipe muſt have a freehold im poſſeſſion z and here . 
. Hale, the father, had only a right of action, and the ſon % 
had only a remainder after the determination of the father's 5 
ie eſtate. Lord Kexxon, Ch. J. Nothing can be clearer 
f 1 than 


d 


n 1 SY a — we | 
5 
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7 
2 
* / * 


6 Deviſes. (General Words.) 


manor are only D tenants at will to the Jord. The lord is 
ſeiſed m fee of the whole. When the lord in this caſe made 
his will, it operated on the whole manor, including the de- 


was purchaſed by him, it was ſtill part 
paſſed by the will of the manor. Suppoſe the lord had been 
ſeiſed of the manor ex parte materng, this newly acquired 
copyhold, when purchaſed by the lord, would not have gone 
to his heirs ex*parte paternd. If then this copyhold, when 
purchaſed, fell into and became part of the manor, there is 
no pretence to ſay that the circumſtance of the lord's demiſ- 
ing it for a ee can vary the caſe. If a man, being ſeiſed 
in fee of a freehold, make his will, that will is not revoked 
by his afterwards: granting a leaſe of his eſtate. And with 
regard to the recovery which has been ſuffered, that cannot 
affect this caſe, Per Cur. We are clearly of opinion, that 
the copyhold in queſtion pafſed under the will of P. Hale, 
and that Lord Melbourne, his heir at law, who has ſince fold 
it, could not make a good title of it to the purchaſer, the 
BE - _ defendant. a» : : 
The Counteſs of The teſtator, George Bowes, by his will, dated the 7th of 
Strathmore v. February, 1749, © gave and deviſed all his freehold and cip- 
fa e, pA Hold manors, meſſuages, lands, tenements, and hereditaments 
A. Robinſon © whotſcever, not held in mortgage or in truſt for any other 
Bowes et a . © perſons, nor held by any lee or leaſes for lives, to his 


the Counteſs of ( ..:r 1. Pann he 4 ; 
| Strathmore et «/. wite Mary Bowes, Edward Gilbert, eſq. Elizabeth Bowes, 


Hit. Ter. TFanc Brrbes, and his friends the honourabf® ſir H. Smith- 


35 Geg. 3. B. R. e, bart. and 7. Rudd, their heirs and aſſigns, to the .uie * 
7 T. Rþ-452-« of thom, their heirs, and aſſigns, upon certain trufls.” 
After making the ſaid will, and before making the codicil 

after mentioned, the deviſer purchajed ſeveral eſtates, and par- 

r ticularly; in 1754, he purchaſed an undivided third part f a 

certain freehold ejlate in the county of Durhgm, and was ſcijet. 


in fee thereof at the time of his death. The. deviſar afterwards. 


made a codlicil to his ſaid will, dated 20th October, 1758. 
After reciting that“ by his laſt will and teſtament, dated the 
«of February, 1749, he had given and deviſed all hr: 
* frechold and copyh:ld maners, & c. to his wite May Bow:s, 
„ her father E. Gilbert, his ſiſter E. Bowes, and his filter 
& Fane Bettes, and his friends the hovtourable fir H. Smith- 
* ſon, bart. and J. Rudd, their heirs and aihens, and 10 the 
„ uſe of them, their heirs, and afſigns, upon the truſts, m- 
« tents and purpotes therein mentioned, he revoked ail LE 
« above deviſe, ſo far as it related 40 the abede fir H. Simith- 
* ſon (then carl of Northumberland) and T. Rudd ard thr 
« heirs; and then he gave and deviſed H1s SAID LAND>, 
& TENEMENTS, AND HEREDITAMENTS, unto the above: 


„ named Mary Bowes, his ſaid wite, E. Gilbert, and hi 
5 « IIte!d 


7 
* 


+: 


than this caſe. Ia the eye of the law the tenants of the 


the manor, and 


meſnes and the ſervices ;--and when the rh he in queſtion, 


% 


* 
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| 1 ; | 
« ſiſters E. Bowes and J. Bowes, their heirs and affigns, 
« upon the ſame truſts :** concluding thus, “and 1 do heres 
by make and declare this codicil to be part of my laſt will | 
« and teſtament, as witneſs, &c. THE QUESTION there- | - 


upon was, Whether the codicih, dated the 20th day of Octo- 


* * 0 


15 | ber, 1758, made by the teſtator George Bowes, was a repub- - 
3 lication of his will, dated the = day of February, 1749, 
j ſo as to -paſs the after-purchaſed lands ?—Lord KEnvox, - 
Ch. J. It is clear that a codicil, confirming a will of lands in 
* general words, will paſs lands purchaſed between the making 
. of the will and the codicil. But here the queſtion is, Whe- 
: ther it was the intention of the deviſor to paſs by the codicil 
] any thing more than would have paſſed by the will itſelf ? 
] Now this caſe is this: The teſtator gave all his real and 
1 copyholq. eſtates to ſeveral truſtees by his will, in words ſuf- 
t tciently comprehenſive to carry all the eſtates of which he 
t was then ſeiſed. Then he made a codicil, not to extend his 
5 l, but Inly to revoke ſo much of it as veſted the eſtates in 
} {ome of the truſtees, whom he had named in his will, and then 
e he gave His SAID LANDS, &c. that is, thoſe lands which he © 
. | had -before given by his will, to the reſt of the truſtees. — 
f GRoSE, J. agreed. —LAWRENCE, J. In the cafe of Heylin 
- v. Heylin, Gowp.132. [vide title WILLS], Lord Mansfield ſaid, - 
0 If one deviſe lands by the names of B, O and P, and purchaſe 
r new lands, and republiſh his will, the republication does not 
ay concern ſuch new lands, becauſe the will ſpeaks only of the 
g. | particular lands B, C and D.“ So here the teſtator, by his 
„ codicih, gave the ſaid lands that he had before given by his 
© WW vil: and that has the ſame operation as the enumeration of 
„ paricular lands in the caſe put by Lord Mansfield. PER 
1] CORA: We are of opinion that the codicil was not a 
" republication of the will, ſo as to extend the operation of the 
4 will to the real eſtates purchaſed after the will was executed. 
4. lt extends to the eſtates deviſed by the will, and no further. 
ts * Premifes will not paſs under a falſe recital, —The teſtitor, lay Skerratt v 
8. 7. Skerratt, by his will, dated the 19th of October, 1795, Oakley. 
5 alter giving to his wife 700l. to be paid to her and her execu- 3 1 
q tors, Ke. out of his perſonal eſtate not thereinbefore parti-} Ter. Rep. _ 
5 cularly bequeathed, and the vearly intereſt of the ſum of 
er 1200). for her life, “gave and deviſed to her for her life, 
het certain premiſes in © Northwood, which he held for lives 
1c under T. Blantern; and as for his leaſehold eſtate * at 
n- * Wrentrall, which he-lield under R. Smythe, and alſo his 
1% * eſtate at Northwood, after his wife's deceaſe, and all the 
h- * Texdue and remainder of his real and perſonal eſtate, aud 
ir alſo the ſum of 12001, after his wife's death, he gave and ? 
55 dexiſed one moiety to G. Walmſley,” his heirs, executors, 
c. ccc. and one moiety of the other moiety to F. Gough, his 
TE * heirs, executors, &c. and the other part of the other 
18 | 3 Þ | ä 
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* moiety to E. Gough, for her life, remainder ta J. Govgh, 
* his heirs, executors, &c.” On the ſame day he made a 
_ cadicil, by which he directed that & the 7ool. bequeathed to 
&« his wife, and other bequeſts made to her by his will, ſhould 
« be in full of all demands to which ſhe ſhould be entitled, in 
« or out of his real or perſonal eſtate, except the eſtate for 
« life of his wife and her aſſigns in the premiſes at Wient— 
. © nall aforeſaid, any thing in his foregoing will to the con- 
S trary thereof contained in any wiſe notwithſtanding,” 
It was contended, on the part of the defendant, that the teſ- 
tator did not intend to give any thing to the wife by the 
codicil, in addition to what ſhe took under the will, but niade 
the codicil for the purpoſe of limiting the claims of the wife: 
for that his exception of the premiſes at Wrentnall was, at 
the moſt, merely a falſe recital, the teſtator not having given 
her the eſtate at Wrentnall, though he had given her the 
* eſtate at Northwood. And a falſe recital cannot give her 
uny thing; Bamfield v. Popham, 1 P. IiVms. 54; Right v. 
Hammond, 1 Str. 427; and Holder v. Holder, 2 Eq. Ca. 
Abr. 359. On the other hand, it was contended that the 
- Plaintiff took the eſtate at Wrentnall, under her huſband's 
codicil. That it did not appear that the teſtator had made 
any miſtake in uſing the word Wrentnall in the codicil; aud 
that if there were any ſuch miſtake, the Court could not rectity 
it. Smith v. Mailland, 1 Vez. jun. 364,—Lord KEN vON, 
Ch. J. The word Wrentnali was written in the codicil in- 
ſtead of the word “ Northwood :”* in reciting in the codicil 
what he had given by his will, the teſtator made-that evident 
miſtake. - GROsSE, . The teſtator did not mean to give his 
wife any thing by the codicil: his intention was to prevent 
her claiming dower or thirds, as he ſuppoſed ſhe would be 
entitled to them without ſome ſuch reſtriction ; and in eflect- 
ing this he uſed the word Wrentnall”* for! Northwood, 
in the recital in the codicil. | TEES | 


That Words will paſs an Eſtate in Fee. 


: : On a ſpecial caſe, which aroſe upon an ejectment brought, 

„ el-kind lands in Kent, tried before Lord Man fiel, 
Mic © or gavel-kind lands. in Kent, tric tor 445 

1 Geo. 3 BR, it. was ſtated, "Phat Martin Long, being ſeiſcd in fee, Kc. 

8 made his will, Kc. and thereby, after deviting three-fourt> 

20 %%/ę © of the premiſes to A. B. and C. with ſpecial limitations, de- 

| viſed thus: + Alto I give aud deviſe one other equal undi 

« vided fourth parti; &c. unto my niece Anne, now wife ut 

illiam Cornijh, and to the heirs of her body la u fully be- 

* gotten or to be begotten, as well females as males, aud ta 

* their heirs and aſſigus for ever, to be divided equally ſhar 8 


*% and ſhare alike, as tcnants in common, and not as join” 
| = 1 „ nants. 


© 
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« tenants. The teſtator lived two years after making this | 
will: he died in May, 1751. At the time of making the \- Þ 
ſaid will, the teſtator's ſaid niece Anne Corniſh, wife of Tho- | 4 


mas Corniſh, had two daughters (by her ſaid huſband), then 


living; viz. Elizabeth and Anne. Anne Corniſh, the teſtator's 0 
niece, DIED AFTER THE TIME OF MAKING THE WILL, ' j 
bor IN THE LIFE-TIME. OF THE TESTATOR: and her | g 
two daughters, Elizabeth and Ann, ſurvived both their ſaid 
. mother and alfo the teſtator, Martin Long. The 2 2 1 
N ſubmitted to the Court was, « WHETHER by the death of | _ 
{- « Anna Corniſh (the mother), in the life-time of the teſtator, _— 
IC « the deviſe, as to her one-tourth. part, was void or lapſed ? „„ no 
le or, Whether the ſaid one-fourth part, deviſed as above, or | 
+ «© any and. what part thereof on the teſtator's death, deſcend- 
at « ed to the-leſfor of the plaintiff, as heir at law to the teſta- 
ell © tor?”—Lord MANSFIELD: The words are“ to my 4 : 
Ne * niece A. C. and to the heirs of her body, lawfully begot- 
er 6 


ten, or to be begotten, as well females as males, and to- 


Ve * their heirs and aſſigns for ever; to be divided equally, 
af. * thare and ſhare alike, as tenants in common, and net as 
he * joint=tenants.” The queſtion is, Whether it be con- 
I's * trary'to the rules of law to underſtand, in this caſe, © heirs. 
de Jof the body of A. C.“ as a deſcription of children:“ for 
nd that ſuch was the intention of the teſtator, there can be little 
ty doubt, It is' clear, that where an eſtate is given to the an- 
Ny ceſtor © and his Heirs“ (either general or ſpecial), the term - 
fy denotes the quantity of the eſtate which the anceſtor takes, Y 
cl Viz. either fee ſimple or fee tail. It is clear too, that a per? | 
2 an to take as a purchaſer, may be deſcribed from wr pins, a -- 
lus deſcent 5 as heir at law, heir in borough- Engliſh, heir or heir 
ent male of the body. By an ancient maxim of law, although the- 
be eſtate be limited to the anceſtor, expreſs]y “ for life, and 
Ch © after his death to his heirs“ (general or ſpecial), the heir 
) hall take by deſcent, and the fee thall veſt in the anceſtor, - A 
This maxim was originally introduced in favour of the lord, 
to prevent his being deprived of the fruits of the tenure; and 
likewiſe for the ſake of ſpecialty- creditors. The anceſtor, 
had the limitation been conſtrued a contingent remainder, | 
5 might have deſtroved it forhis own benefit. If he did not 
gilt, deſtroy it, the lord would have loſt the fruits of his tenure ; ; 
roll and the ſpecialty-creditors, their debts. Therefore the law 
Kc. ſaid, « Be the intention as it may, where an eſtate is given 
tis to the anceſtor and his heirs, the fee ſhall veſt in him.” 
de- The reaſon of this maxim has long ceaſe; becauſe tenures 
na- are now aboliſhed, .and contingent remainders may be pre- 
e it iryved from being defeated before they come in eee yet, have 
* ing become a rule of property, it is adhered to in all-caſes 
d 15 ral within it, although the reaſon has ceaſed, But 


ele ti: are circumſtances which take the caſe out of the 
ö | PE letter 


+ 
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letter of this rule, it is departed from, in favour of intention; 


becauſe the reaſon of the rule has ceaſed [here his Lordſhip 


_ cited ſeveral caſes (1) J. To take off the authority of the 


deciſions, it was contended at the bar, “that although the 
intention be clear and pla, YET there is a diſtinction 
between a truſt and a legal eſtate; and that even in Chan- 
„ cery, there was a diſtinction upon this point, between 


what they call a truſt executed, and a "truſt executory.“ 
It is true, theſe diſtinctions are to be met with, and have often 


been mentioned: but there does not ſeem to be much folidity 


in either. All truſts are executory: they are to be execute 


by a conveyance; and the parties have a right to apply tou 
court of equity for ſuch conveyance. In Bagſhaw and Spencer, 
cited 2 Bury. 1105, the truſt was executed, in the fenſe of the 
diſtinction, and as contraſted with a truſt executory. There 
ſeems to be as little ground, in reſpect of this point, for the 
other diſtinction between a truſt and a legal eſtate. A court 
of equity is as much bound by poſitive rules and general 
maxims concerning property (ihough the reaſon of them 
may now have ceaſed), as a court of law is. MHatever i, 


ſulficient, upon a deviſe, to make an exception out of the rule, 
Zolls in the caſe à legal eſtate, as well as in the caſe of a truſt. 


If the intention of the teſtator be contrary to the rules of la, 
it can no more take place in a court of equity, than ima court 
of la w: if the intention be illegal, it is equally void in both. 
A court of equity cannot ſupport an intention in che teſtator 
to create a perpetuity, or to limit a fee upon a fee, or to make 
a chaitel deſcend to heirs, or land to executors. On the 
other hand, if the intention be not contrary to law, a court of 


_ « 9 
conunon law is as much bound to cenfſirue and efſeetuate the will 


accaring to that intention of the teſtator, as a court of equity 
can be, Upon ihe very point now in queſtion, the determi— 
nations have been agreeable to this reaſoning. Therefore 
here the truſt of a real eſtate was deviſed « to A. tor life, 
* and after his death, to the heirs of his body,“ Lord Hard- 
20% deciced a conveyance to A. in tail; although the eſtate 


®qeviled to A. expreſsly . for life,“ left no room to doubt of 
the teſtator's intention: but the rule of law ſaid, & The helf 


„of the body ſhall take by deſcent, and not by purchaſe;” 
and he thought the rule bound 2 truſt, as well as a legal 
eſtate (2). Where there are circumſtances which take a 
cate out of the rule, the exception holds upon a legal eſtate 
as much as upon a truſt. It appears, thercfore, that there 18 
no {ſuch fixed invariable rule as has been ſuppoſed; * that 


— 


— 


—— * 


—— 02 — 


(t) rg v. Melling, 1 Vent. 231. Bacſflanſe v. Wills, Lucas's RH. 181 2 
184. Futrſcue's Refi. 139. 29d Abr. of Cafes in Equity 184. pl. 27. Hab. pn. 
23. 


Reb nſen, I Burr. 38. Lifle v. Groy, fir I homas Jenes, 114. 2 Lev. 22: 8 
lexf. 582. - Riym. 2 8. 302. 215. Aged v. Withers, in Chancery, Ach J 


1335. Bagſhaw and ende, cited 2 Burr. 1105. 
. (2) C V. Baldwin, 1N Chancery; 19th July, 1755. - 2007 5 
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« words of limitation ſhall never, in any caſe, be conſtrued as 
« words of purchaſe.” And the preſent caſe is the ſtrongeſt 
thar I can form any imagination of, to juſtify a conſtruction, 
« chat the heirs of the body of Arne Corniſh ſhall here take 
4 as purchaſers.” The deviſe cannot take effeft at all, but 


muſt be abſolutely void, unleſs the heirs of her body take as pur- 


chaſers. It is agreed, that where words of limitation are 
grafted upon the word © heir,“ in the ſingular number, ſuch 
heir ſhall take by purchaſe (1). The diſtinction 1s, that 


where it appears to be the intention of the teſtator, that there 


thould be a ſucceſſion in tail, it would totally defeat that inten- 
tion, if all were to veſt in the firft ſon; but where it does 
not appear that the teſtator intended a ſucceſſion in tail, there 
indeed the uſing the word © heir” in the ſingular number, 
may be a circumſtance of great weight. Now the term 
„ heirs” (in the plural), in the caſe of gavel-kind lands, 
anſwers to the term“ heir” (in the ſingular), in the common 
cafe of lands which are not gavel-kind: for the word. heir“ 
in the ſingular), would not ſerve for gavel-kind lands; it 
muſt be & heirs”? (in the plural). Therefore, all the argu- 
ments and reaſonings that are applicable to the word & heir“ 


{in the ſingular), in the common caſe of lands not being. 


gayel-kind, hold with equal ſtrength and propriety, when 


applied to the plural termination © heirs,” when the lands 
are eavel-kind. And it is manifeſt, that the teſtator does not 


here mean, that this one-fourth ſhould go in a courſe of 
decent in gavel-kind ; for he gives it to the heirs of her body, 
as well females as males; and mentions. females, not only 
expreſsly and particularly, but even prior to males; therefore 


they cannot take otherwiſe than as purchaſers. It would be a 
void deviſe; if the words were to be conſtrued as words of 


Imitation : for he breaks the gavel-xind deſcent, by giving it 
tO females as well as males. It cannot deſcend to females as 


well as males, by the rules of gavel-kind: and yet he ſeems ; 
0 lay the chief ſtreſs upon the word * females.” He adds, ; 


iLgwviſe, and to their heirs and aſſigns for ever, to be 
divided equally ſhare and ſharę alike:“ nay, he goes fur-'" 
ber —s as tenants in common, and not as joint-tenants.“ 
But this could not be, if they were to take ur the courſe of 
gavel-kind deſcent : for in ſuck caſe, they muſt take as co- 
parceners. As to Anne Corniſbs taking a fee jointly with her 
two daughters, in thirds, as tenants in common there can be 


no ground for ſuch a conſtruction: for it is clearly the tef- - 


tator's intention, that the heirs of Anne Car niſb's body ſhould 
not take till after her death: and as the deviſe to her has no 
wirds of limitation added to it, it is of courſe a deviſe to her 
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for boy life; and what ſhe ⁊vould have talen, if fhe had ſur- 


wived the teſtator, would have been an eflate for life. Upon 
the whole, as no man can doubt of this teſtator's intention; 
and as this is the only method of effectuating it; and as 
there is no rule of law that prevents heirs * as pur- 
chaſers, where the intention of the teſtator requires that they 
thould do ſo; I am of opinion, that judgment ought to be 
| per for the defendant. —Den1soNn, J. concurred with his 


.ord{hip in opinion, & that courts of law (as well as courts 


« of equity), will always conſtrue wills agreeably to the in- 
« tention of the teſtator, if ſuch intention be not contrary 
« m0, and inconſiſtent with, the rules of law :”” and he 
ſhewed that the intention of the teſtator, in the preſent caſe, 
muſt have been, « that the heirs of the body of his niece 
Anne Corniſh, ſhould take as purchaſers ;'”* making the like 
obſervations as his Lordſhip had done, upon the land being 
gavel-kind, and their, being deviſed to the heirs female as well 
as male. And he held, that it is not diſagreeable to, or in- 
conſiſtent with, the rules of law, that © heirs of the body“ 
ſhould, in ſome caſes, be conſtrued as deſignatio perſone : (a 


poſition, not to be diſputed, at this time, after ſo many con- 


curring reſolutions). And this caſe now before the Court is 
one of the caſes where they muſt be ſo conſtrued. There- 
fore the heirs of the body of A. C. muſt here take by pur- 


. chaſe: they can take no other way. And there is no foun- 
dation for ſuppoſing that Anne Corniſh, it ſhe had ſurvived 


her uncle, could have taken any eſtate jointly with her 
daughters, as tenants in common,-WiLmoT, J. The 
principle that muſt govern all caſes of this kind, is the in- 
tention of the teſtator, provided it be not inconſiſtent with 
the rules of law. And all cafes which depend pon the in- 
rention of the teſtator {which is the pole-ſtar for the direc- 
tion of deviſes) are beft determined upon comparing all the 


parts of the deviſe itſelf, without looking into a multitude 


of other caſes: for each ſtands pretty much upon its own 
circumſtances; and one is no rule for another, or very ſel- 
dom, at leaſt. Here the 1 intended, beyond all doubt, 
that the children of his nephews and nieces ſhould take the 


inheritange in fee fimpl:, bath males and females, per capita, | 


ar tenants. in common. And this is a legal intention. But 
thjs intention can not take effect by giving an eſtate in tail or 
TM 3 1 

in fee to the firſt taker: for the irftention of the teſtator muſt 
e ſubſervient to the law; and not the law to the intention 
of the teſtator. Now a teftator, be his intention what 1 


| will, cannot make an eſtate deſcend to males and females 


all together ; nor gavel-kind lands to deſcend to them as. te- 
nants in common. The teſtator's intention cannot, thete- 
tore, take place, by giving Anne Corniſh an eſtate tail — 


Now, accoiding to my Lord Cote, you are to mould 25 _ 
; | | | 5 barou 
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barous words and expreſſions of the teſtator, ſo as to effec- 
tuate TN ; if you can do ſo, without going contra- 
ry to the rules of law: but you cannot do this, contrary to 
the rules of law. The queſtion, therefore, in the preſent _ 
caſe, comes to this; «© Whether it be abtolutely neceſſary, 


that the words heirs, or heirs male, or heirs of the body, 


„ muſt he, in all caſes, and under all circumſtances, words 
of limitation.“ Now it is certain, that in ſome caſes, and 


under ſome circumſtances, they may be co::{true.] words of 
purchaſe z either upon a will, or upon a deed (1). And 
they are not to be conſtrued as words of limitation, eicher 
upon a will, or upon a deed, when the manifeſt intention of 

the teſtator, or of the parties, is declared to be, or cleauly, , 
appears to be, * that they ſhall not be fo conſtrued,” And 

in the preſen! caſe, he was of opinion, that the teſtator did 

not mean to uſe the words “ heirs of the body,“ as words 

of limitation. — ſudgmentsfor the detendant. ; 

The deyiling of an eſtate, and charging it with the pay- Baddeley v. 
me.it of a ſum of money, will create à fee ſimple, though Lepp ngwell. 
there be no wor.s of limitation. The teſtator, Thomas Ives, , Kos AR. 
being ſeiſed id fee of a cloſe, called the hop- ground, ſur- ; Burr. 1533. 
rendered it to the uſe of his will, and then made his wall, and 0 
died: which will (after giving an eſtate to Clement Boreham, 
fir and during the term of his natural life, he paying there- 
out 40s. a vear to R. B. remainder over) contained (inter alia) 
the tollowing words: „Item, I give and bequeath my two cop) + 
« bold tenements now in the tenure or occupation of Edward 
„ Twogoud and Elizabeth Savill; widow, being in Cattie» 

* Hedingham aforeſaid, to Sarah Borehain, the daughter of 
„Elizabeth Boreham, widow ; ſbe paying thercout forty ſpil- 
* lings a year to her ſiſter Elizabeth Boreham,” The ettate 
deviſed by the will of the ſaid Thomas Ives to Sprah Bore- 
ham, conſiſted of two cottages and the r in que- 
tion; and was, at the time of his death, of the yearly value 
ot tive pounds and fix ſhillings.—At a court- baron holden 
tor the” manor, of Hedingham borough on the 4th of April, 
1743, Sarah Boreham was admitted to the faid premiſes, 
and made a ſurrender to the uſe of her will; and afterwards 
deviſed the ſame to her ſiſter Elizabeth Boreham, in fee, and died. 
Atacourt-baron holden for the ſaid manor, on the 17th of June, 
1747, Elizabeth Boreham was admitted. She married Baddeley, 
and had two daughters by him, viz. the plaintiff and her ſiſter 
Elen, who took as coparceners. At a court-baron holden 
for the ſaid manor on the 3d of July, 17 54, the plaintiff and 
ker ſiſter Ellen were admitted to the premites in queſtion ac- 
cordingly , and on Ellen's death, her moiety detcende. to the 
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(1) But where words fimilar to thoſe in the above deviſe were qualified by ſubſe- 

ent words, in caſe he fioald die without leaving ar, it Was held to be an eſtate 
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plaintiff, and ſhe -was admitted to it, and ſo became ſole 
ſeiſed. But the def: ndant claimed under Thomas Jues, the fon 


of John Ives, who was brother and heir (according to the cuſ- 


tom) to Thomas Ives, the teſtator, inſiſting that Thomas Ive 
deviſe to. Sarah Boreham gave her nothing more than an eſtate 
for life, and conſequently that ſhe had no power to deviſe; 
and at a court nolden on the toth of December, 1761, he 
was admitted to the premiſes in queſtion. {HE QUESTIONS 
were, iſt, WHETHER Sarah Boreham took an eſtate in FEE, 
or fer LIFE only, under the will of Thomas Ives? 2dly, If ihe 
took an eſtate for lite only, then whecher the defendant could 
take advantage tliereof, on the iſſue joined unde theſe plead- 
ings ? (1)— \V1LMorT, J. delivered ihe opinion of the Court: 


Wi. are of opinion, © That Sarah Boreham took an eſtate of 
-« inheritance,” - The intention of a teſtater is to be collected 


from the whole of his will, ex viiceribu- teſtament, fo as tz 
&« leave the mind quite ſatisfied about what the teſtator meant : 


* and as a will of lands muſt be in writing, ſuch colleftion , 
* the teſtator's intention muſ? be founded upon the writing it. 


*. ſelf.” This is the principe. The' only ditkculty 1s upon 


the application. Particular caſes ſeive rather to obſcure and 


contound, than to illuminate queſtions of this kind: and u 
caſe in the books exactly tallies with the preſent. It, there- 
fore, ſtands upon the intention of tae teſtator. Now I collect 
that intention firſt, from a deviſe to Clement Boreham, in the 
grit part of the will; and then, from the deviſe to Sara 
Boreham. In the firſt part of his will he has deviſed an 
eſtate to Clement, expreſsly, “ for and during the term 
„of his natural life; and, after his deceaſe, to Robert 
« Sabill, and Feremiah Boreham.” But in the. devite tc 
Sarah, he omits the words “ for and during her life!“ 
which words it muſt be ſuppoſed he would have inſerted, in 
caſe he had intended to yive her only an eſtate for life. It is 
plain, that by giving it to her generally, without having any 
ſuch reſtrictive words, as he had before added to his devite to 
Clement, that he meant to give her the abſolute property: he 
meant to deviſe id wt bona et catalla; as a man unacquaiuted 
with the law inight very naturally do. And his making 8 
Imit:tion over, in this deviie to Sarah, is an additional aud 
auxiliary proof of his imention to give it to he: abſolutely. 
But the material circumſtance is the condition he his annexed 10 


(1) It was an action of treſpats, for breaking and entering the plaintiff's _— 
called the hop-ground. The defendant pleaded © not guilty ;** and alſo 2.15% 
fiex ion, under a grant in fee, from the lord of the manor. The plaintiff rep led, 
that che lord had made a prior grant of it to her and one Ellen Baddeley, her tei, 
&c. ;. that Elin died, and the lors x ranted her moiety to the plaintiff in fee. _ 
| 4. 1 
his nephew 


tee. who died, and the premiſes thereupon deſcended to T [+1 ha 
1 


and heir, who conveyed the ſame to him, the defendant. traverſing the grant t 
plaintiff and her fiſtcr ; and upon this traverſe iſſue was joined. 15 
a 1 8 : ”e 
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her eſtate, of paying an annuity to her iter Elizabeth Boreham : 


this is equivalent to making it payable out of the rents and pro- 
fits; therefore it is not to be conſidered as a charge of a pay- 
ment of a ſum of money in groſs. He muſt have intended, that 
the annuity which Sarah was to oy to her ſiſter Elizabeth 
ſhould be an annuity. during the life of Elizabethb. And it 


ſo, then it follows, that this charge of 40s. a year to Eliza- 


beth is juſt the ſame thing as deviſing an annuity to her; 
though it is put in the form of a. condition. And, if this be 
an annuity for life to Elizabeth, it will make it a deviſe in 
fee to Sargh, At all events, the plaintiff ſeems entitled to the 
eſtate, On the 2d point—The caſe is extremely clear. It 
depends upon the nature of copyhold eſtates. Formerly, 
copyhold eſtates were mere tenancies at will; a middie eſtate 


between frecholders and villeins: at length they acquired 
ſtability by cuſtom. The lord is not entitled to his fine till 


admittance : but the admittance is merely form; Noden v. Grif- 


| fits, (ante, vol. ii. p. 623.) On a ſurrender of a copyhold, the 


eſtate remains in the ſurrenderor, till admittance. Thelord, by 


the cuſtom, has only a cuſtomary power to make admit- 


tance ſecundum formam et effeftum ſurſum-redditionis : and, 
therefore, it is not like the cafe of feoffees to uſes at common 


law. And although the lord grant the land over by copy 


to another, this is all without any warrant : for, notwithſtand- 
ing this, the lord may make admittance according to the 
ſurrender ; and this ſhall be good; and he who is admitted 
ſhall be in, by him who made the ſurrender. "The eſtate muſt 


be according to the ſurrender, and not according to the admit- 


tance. This is a known and common doctrine ; and is laid 
down fully in Coke's Copybold Caſes, 4 Co. 28. b. The pre- 
{ent admittance was upon a deſcent : for the plaintiff and her 
liſter Ellen held in coparcenary. The defendant could tra- 
verſe nothing here, but the grant which the. plaintiff had al- 
leged in her replication. And if ſhe was not heir, the admit- 


tance of her, as ſuch, is void. There is a material difference 
between a feoffment and a grant, Humberton v. Horugill, 


Hob. 72. In a feoffment, the livery is the material part, 
and transfers the poſſeſſion. If another perſon was in poſ- 
lion, bath the feoffment and livery would be void; even though 
the teoffment was by deed.: And where a feoffment is totall y 
void. it may © be given in evidence upon a plea of“ non feoffa- 


vit.“ Bro. Abr. general iſſue 73. Non canceſſit puts the ope- 


rution of the grant in queſtion, If a man pleads a grant from 
the crown under the great ſeal, and che other pleads S non con- 
ceſit,” in this caſe the letters patent are confeſſed, but the effect 
and operation of them is denied: the effect of that iſſue of © nen 


conceſſit”* is, that the crown had nothing in the land; or, that 


ne tenements did not paſs by the letters patent. So is Hynde's 
caſe in 4 Co. 71. b. and Eden's caſe in 6 Co. 15. b. expreſsly. 
A grant without right is abſolutely void. It Sarah took a 
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fee under the will, then the admiſſion of the plaintiff in fee 

is good, and all is right: but if Sarah took only an eflate, 

for life under the will, then the grant to the plaintiff was void, 

and the grant to the defendant Leppingwell would be ſubſtan- 

tiated ; he claiming under the heir at law of the teſtator; 

and Leppingwell would not, in that caſe, be a wrong-doer, 

Therefore if it had reſted on that, I ſhould think that the 

validity and operation of the grant would have come in que- 

ſtion upon this iſſue. On the other hand, if ſhe took an eſ- 

tate of inheritance (as we hold that ſhe did), this totally varies 

© the caſe. For then the plaintiff had a good title under her 

. deviſe and the ſubſequent deſcent ; and Leppingiuoell could 
have none under the heir at law: and poſſeſſion alone would 

be ſufficient for her to maintain this action againſt Lepping- 

well; though it would not have been fo, in caſe the real tide 

had been in Leppingwell.—Poſtea delivered to the plaintiff. 

Frogmarton es Margaret Haſſeliwood, being ſeiſed in fee of the premiſes in 
im. Si ainſtone , queſtion, by her will, dated the 28th of October, 1719, 
5 ** amongſt other things deviſed as follows I give, deviſe, 
5 Geo. 3. B. R. and bequeath, unto my ſon David Haſſelkwood and his 
3 Burr. 1618,  % Ficirs for ever, my malt-kiln ſtanding and being in Black 
1 K. „ Friar gate — Item, I GIVE, DEVISE, AND BEQUEATH, 
woes « znto my ſon ſohn Haſſel wood, all that houſe and garden not 
&* in the tenure and occupation of Edward Gibſon, mariner; 

„ CHARGED AND CHARGEABLE, nevertheleſs, with the 


. I. a nt 
a. 


Eres AI 
> EIS. 


8 —— = 


1 « payment of the ſum of 50l. of lawful Britith money: . 
þ « which ſaid ſum of 5ol. I give, deviſe, and bequeath, unto | 
"= | my daughter Margaret Helzday, payable and to be paid to : 
(| 25 + her, out of the yearly rents, iſſues, and profits, of the ſaid | 
Tm „ houſe; to be paid unto and received by my ſaid daughter 
Ti | « Margaret Holyday, yearlv and every year, until the fait F 
= 1 * ſum of Sol. be fully paid and ſatisfied. And if the ſaid 4 
5 John Haſſehvwoad ſhall happen to die in his minority, or i 
= % before he comes to age, then I give, deviſe, and bequeath, 5 
il the fail houſe and garden unto my three daughters Eliza- t 
| % | - « beth Locking, Margaret Holyday, and Hannah Haſſe{wad, li 
5 | e * equally ſhare and ſhare alike.” The teſtatrix ſoon after- 1 
5 wars died; leaving iſſue David her eldeſt fon, and Jahn her el 
0 youngeſt fon, and the three daughters aboyvęmentioned. At 5 
1 the time of making and executing the 711 will, her fon 1 
fl David was of the age of twenty-three yeurs, and her 1on . 
i | John of the age of ſeven years, Her ſon David had becn * 
+! ict up in buſineſs, by his father, who gave him at times up- 65 
hi | wards of $o00l. and two meſſuages, value 32ʃ. per annum, 1 
; | And the father alſo deviſed an eſtate of gol. per annum to his 5 

j wite Margaret for life, remainder to his fon obn, in fee. 
0 The premiſes in queſtion, which were deviſed to John, were 9 = 
| : the annual value of 101, TJeohn emered ani died tcifed m 1702) 
and David, his brother, died before him, leaving David, hu, 1 


tun 
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{on and heir, who, on the 20th of September, 1758, conveyed 
the premiſes in queſtion to Stephen Bramſtone, the leſſor of the 


plaintiff, in fee-ſimple. The queſtion was, © Whether an 
'« eſtate for /ife, or in fee, in the premiſes in queſtion, paſſed 


« to the abovenamed Fohn Haſſelwood by the ſaid will of 
Margaret his mother.” Lord MANSFIELD : — The 
teſtator's intention muſt be taken and collected from the 


<vhole will; and it muſt prevail, if conſiſtent with law: 


the caſe of Coryton v. Hellier (1), was a conſtruction taken 
from all the parts of the will conſidered together, to imply 
the uſual qualification, & F he live fo long,“ after the limita- 
tion of a term for ninety-nine years, which had been omitted 
by the negligence and 1naccuracy of the writer, contrary to 


the manifeſt intent. The queſtion is, Whether 7% 


« Haſfſelwo?d took an eſtate for life, or in fee, under this 


« will,” There are no words of limitation added to the de- 


viſe to him. Many people do nat know that words of limi- 
tation are neceſſary to be added to deviſes of land, any more 
than to bequeſts of perſonal eſtate. If nothing elſe appears, 


the deviſe muſt be conſtrued according to law; and the deviſce, 


without words of limitation, can take an eſtate for life only. 


Here are many other clauſes in this will, from which, taken 


altogether, the intention of the teſtatrix may be colleCted.— |. 


She charges this deviſe with 5ol. Let the ſum charged upon 
a deviſe be ever ſo ſmall, it ſhall give a fee; but if it be made 
pajable owt of the annual profits, *tis otherwiſe : this, there- 
fore, is a middle caſe; for here, John was but ſeven years 
old, and ſhe appoints him guardians during his minority, 
therefore he did not want the whole profits. If he ſhould 
die under twenty-one,” there is a deviſe over to the three 
daughters of the teſtatrix. This. ſhews her intention to give 


a fee, for, if he lived to twenty-one, he might then Uiſpole of 


it himſelf z if he died before, he could not; and then Ve diſ- 
poſes of it. If John was barely to take an eſtate for life, the 
time of his death muſt be material to the deviſe over: but 
limiting it over, only upon the contingency of his dying in 
his minority, ſhews that ſhe intended to give him an abſalute 
cltate in fee, which he might diſpoſe of if he came of age; 
and unleſs he lived to be of age (when he might diſpoſe of it), 
the meant it ſhould go to her daughters. —/\ queſtion, appli- 


cable to this part of the argument, was pleaded in the days of 


a 


ancient Rome, by Scevela and Craſſus (2), in the famous 


cutie between Curius and Coponious; and much agitated, in 
ndern times, in the courts of Weſtminſer-hall, in the caſe 
of Jenes and Meſtcombe. A man, taking for granted that his 


* N * „ d 


(1) 10th of Auguſt, 1745) before Lord Hardwick, in Chancery, 
(+) Tully 4e Oratere, 1 fo. f. 5 
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wife was with child, deviſed his eſtate to the child his wife 
was enſient of; and ſuch child died under age, then he 
deviſed it over. The woman was net with child. The 
queſtion was, „ Whether the deviſce over ſhould take?“ 
The (1) Roman tribunals at once, and the Engliſh at laſt (2), 
tinally determined, that the intent, though not expreſſed, mui 
be conſtrued to give the eſtate to the ſubſtitute, unle/5 a poſt- 
humous child lived to be of age to diſpoſe of it; conſequenily, 
no poſthumous child having ever exiſted, the ſubſtitute was 
entitled. The argument holds equally, from a limitation 
over, « if the firſt taker dies in his minority,“ to infer that 
he was intended to have the abſolute property, zf he attained 
his majority. Therefore, ſufficient appears upon the face of 
the will, to ſhew that the intention of the maker. of it was, 
« that Fobz ſhould have the eſtate, ux LESS he ſhould die in 
his minority.” WILMoT, ].—If by found (not, indeed, 
arbitrary) conſtruction, it appears that the intention was 
to deviſe a fee,“ it is immaterial what words are made uſe 
of; and all the circumſtances and clauſes are to be unitcd 
| and taken together, in order to cllect this intention; and lic 
1 | | Was of opinion, that in this caſe the intention ſufficiently ap- 
| peared.— Nonſuit to be entered. N 
Oates, ex dim, George Beaumont, the teſtator, duly made a will, the ſub- 
b eee - ſtance of which was as follows: he gives ſeveral ſums of 3. 
= 5 Geo. 3. B R. à Year to divers perſons ; ſome for lite; ſome in fee; one of 
3 Burr, 1684. which annuities for life he expreſsly. direCts to be paid by lis 
3 Black. S43. truſtee, or executor, and afterwards adds: —“ theſe legacies to 
| „be faithfully paid by my truſtee, John Cooke, every ver, 
1 | & and yearly, a month after Martinmas,”* He then gives 
; [ ſeveral ſmall legacies. He wills and defires, “ that J77/4@m 
. « Hrith ſhall not be removed from his farm, upon any ac- 
1 | « count whatſoever, during his natural life, he paying the 
= „ ſame rent as uſual; he leaving the farm, whoever come 
we : 5 into it, to pay after the yearly rent of gl. ; and his deccate 
„the ſame.” Then immediately follows : 1 do alſo leave 
unto my truſtee and executor, out of the yearly rents of the 
50 ; urn, il. 10s. a year, and yearly, for repairs and other uſes 
| « of the farm.“ He afterwards leaves to his truſtee and 
executor, Zl. for fawing out the roughing, and 5l. to build a 


4 
- 
* 


il tomb for him in Tankerſly church-yard, „ he and his heirs 

1 * always to ſce that it be kept in order,” Then he gives 

h ſereral directions, and ſeveral more legacies: & 4nd I © 

| : „ þereby conſtitute John Cooke, befcrementioned, ale execittor 

i * and truflre of this my laſt will and teſlament, he paying di 
i : . 0 y ' 


—— — 


| 4 | (1) Oratis pro Cocina. : | | | ; 
Kt 2) Janes v. Weftcomb, Prec. in Chan, 316, Eq. Caf. Abr. 245. Gilbert's Rep. 
| 74. 3 Burr, 1624. - | 5 
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e - « my juſt debts, legacies, and funeral charges.” The teſtator 


C E died, leaving John Smith, John Parkin, Thomas Beaumont, and 
0 | thelefr of the plaintiff, his nephews, and cobeirs at law. THE 
»" = quesrion was, © WHETHER any eſtate, and what, paſſed 
, to John Coke, the truſtee ?” TE CourT were all 
0 clear, © that both the freehold and copyhold paſſed to ,ZFobr: 
8 Quote, the truſtee, in fee.” Per Lord MARNSs FIELD: — The 
„ intention is to be collected from all the parts of the will, 
is and it muſt be clear, or elſe the heir at law ſhall not be diſin- 
11 |  herited: but here the teſtator's intention is moſt clear, 
at « that he meant to deviſe his real eſtate in truſt.” W1L- 
d WE Mor, ].— Coke, the truſtee, took the legal eſtate by this 
zf deviſe. The intention of the teſtator is to be collected from 
8. | oll the parts of the will taken together; and if it be there- 
in upon neceſſary to imply it, tis the ſame thing as if it was 
d, particularly expreſſed. Now here are truſts to be executed, 
1s which the truſtee could not execute and effectuate, without 
fe during an eſtate in fee deviſed to him. No particular tech- 
> niical terms are requiſite ; *tis tufficient, if the implication be 
IC ſtrong, violent, and neceſſary: and here it is ſo. YATES, J. 
- and ASTON, J. concurred. | 
Ihe teſtator, T. Randall, by his will, deviſed thus: “ J Poe, ex dim. 
- give and bequeath my freehold houſe, with the appurtenances 1 N 
l, * &c. (the premiſes in queſtion), and all the furniture thereto Mic. Ter. 
of « belonging, to Elizabeth Gibſen, whom I make executrix of 39 Geo. 3- BR. 
18 this my laſt will, ſhe paying all my juſt debts and funeral ex- * 7: Rdi 1. 
to pences, and the legacies betorementioned, twelve months afier 
1 * my death; I likewiſe leave to the ſaid E. Gibhon all the reſt 
88 Land reſidue of my perſonal eſtate, &c.“ THE QUESTION 
mM was, Whether the deviſee, E. Gibſon, took only an eſtate 
g- | for life, or in fee, under the above deviſe? Per CURIANM : 
e In cafes of this kind, the queſtion has always been, whether 
ne the charge is to be paid only out af the rents and profits of 
fe - the eſtate, or whether it is to be paid by the deviſee at all 
ve exents; in the former caſe the deviſee only takes an eſtate 
he for lite, but in the latter he takes a fee, otherwiſe he might 
les be a loſer by the deviſe. Here the deviſee is bound to pay 
1d | the debts and legacics at all events, and the charce is thrown 
a on her, in reſpect of the real eſtate. The perſonalty is given 
ri. to her by, the next clauſe in the will, —Rule refuſed, 
&5 | The teſtator, Thomas Euſtace, being ſeiſed in fee of a meſ- Smith, e at. 
45 ſuage in Saint Sidiuell's, and alſo having an intereſt in a houſe „ { 
7 in another pariſh, in which he then li:ed, made his will, E. TW. x | 
Gus. bearing date the zd day of May, 1763, in the following 35 Geo. 3. CB. 
5 words: „ A; to ſuch worldly eflate, as God, in his kind provi Hes Black 444- 


b dence, has been pleaſed: 70 bleſs and favour me with, | give 
* and diſpoſe of the fame in manner and form following, 


5 : that is to ſay: FirsT, I give and bequeath unto my ſon, 
ry * Thomas Euftace, 200l. out of my reſiduary eſtates and 
| | | 8 
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reaſons are thelez. Iſt, The teſtator ſets out with declaring 
his intention to diſpoſe of all his property; ſecondly; | 


leaves 2001. to his heir at law; and thirdly, the relduary 
: | clauie 
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« effects. Alſo all that my meſſuage, tenement, or qibelling- Bout, 


« wherein I now live (ſubject, nevertheleſs, with my pertonal 


« eftate, to the payment of the ſaid legacy of 200l. to my 
« ſon), | hereby give and deviſe unto my dear wife, Hannab 


A A&A 
W Aa 


reſidue of my goods, chattels, rights, credits, perſonal and 
„% TESITAMENTARY ESTATE WHATSOEVER, Whereſcever, 
and in whoſe hands ſcever, not hereinbefore particularly given 
% and bequeathed (ſubject, nevertheleſs, to the payment of 
« the ſaid legacy of two hundred pounds to my ſaid ſon, and 
to ſuch proviſion for binding out, maintaining, and edu— 
* cating him as aforeſaid, and alſo to the payment of all my 
&« juſt debts and funeral expences, to and with the payment 
whereof, I hereby ſubject and charge the ſame), I Herehy 


La 
* 


Lag 
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give and bequeath unto my ſaid dear wife, Hannah Euſtace, 


„ for her own uſe, benefit, and diſpoſal. Laſtly, J hereby 
„ mike, ordain, nominate, and appoint, my:ſaid wife, Han- 
„ nah Euſtace, whole and ſole executrix of my laſt will and 
& teitainent,” THE QUESTION was, Whether the widow 
took anv, and what, eſtate in the ſaid meſſuage in St. Hid- 
wel”s, under the will? BULLER, J.—Caſes of this kind 
depend on niceties of expreſſion, and ſometimes even on a 


ſingle word, and, as it has been frequently ſaid, the nonſenſe 


of one man cannot be a guide for that of another. But the 


_ queſtion always muſt be, what was the intention of the 


teſtator? that is the polar ſtar by which we muſt be guided, 
Where it is apparent in the introductory part of the will, 
that the teſtator meant to diſpoſe of the whole of his pro- 
perty, and the expreſſions in the reſiduary clauſe may include 
a real eſtate, that cleariy is to be taken in the largeſt ſenie, 
in order to correſpond with the introductory part. This 
caſe is different both from Denn v. Gaſtin (infra), and 
Shaw v. Nuuſſell, cited in that cafe, for in neither of thoſe 


caſes did the introductory clauſe profeſs to diſpoſe of all 


the property of the teſtator. That circumſtance diſtin- 
guiſhes this cafe, and brings it within the authority ot 
that of Grayſon v. Atkinſon, before Lord Hardwicke, 1 I il. 
132. where the introductory clauſe was, “ As to all 
„% my temporal eſtate, wherewith it hath pleaſed God to 
&« bleſs me, I give and deviſe the ſame as follows.“ Here 
the toftator meant to deviſe all his property; the word 
TESTAMENTARY is as well applicable to real as to perſonal 
eſtate; and, if.1t be not applied in this caſe to the real property, 
it is merely tautotogous; and in conſtruing wills, the Court 
will, if poſſible, give a meauing to every word. I am, tacre- 
fore, of- opinion, that there ſhould be judgment for the de- 
t-ndant, HEAT, .I am of the ſame opinion, and my 


18 


Euſtace, her heirs and aſſigns, for ever. Ale all the reſt and 
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„ cdlauſe is ſufficient to paſs the eſtate in queſtion; for the 

word teſſamentary is a moſt comprehenſive term, and we | 

F * Hould interpret it in much too narrow a ſenſe, if we were to f 
5 conjne it to perſonal property. And there are no circum- - | 
1d. ſtances in the will to controul this body of evidence, if it may . 
2 de ſo called. Wills are frequently made in extremis, ſome- i 
„ 7 times when the agonies of death are approaching, and it : 
= © would be unfair to conſtrue ſtrictly the words uſed by an | 
ot ignorant teſtator, in that ſituation. Here, after the deviſe of {1 
id dhe perſonal eſtate, he might have changed his mind, and de- | 
u- ſigned to give alſo his real eſtate, by the refiduary clauſe; 

ny RE The word zeſamentary may, therefore, be conſidered as de- : 

nt | claratory of a ſubſequent intention to that effect. Rooks, JI. „ 

-by ot the ſame opinion. Poſtea to the defendant. a 
ce, A deviſe of a life annuity to A. to be paid by my executor Gooanght, ex 
by | after named, with a general deviſe of a copyhold to B. whom di” Philips, . ö 
n- be alſo makes executor and reſiduary legatee of his perſonal „ : N 

| . x . 3. CB. | 

nd | eſtate, charged with debts and legacies, gives B. a fee {imple 2 Black. 1041. ö 
o in the copyhold.— ohn Cleaveley, being ſeiſed in fee of the 
d- premiſes, being copy hold, and having ſurrendered them to the 0 
ind | uſe of his will, on the 27th of Auguſt, 1750, on the fame f 
ma day made his will, thereby diſpeing of bis temporal eſtate as 

nſe O followeth, viz. After ſeveral pecuniary legacies to be paid by 

the his executor, he gives to Mary Ramſey the juſt ſum of 208. 4 

the ear, to be paid by two equal payments after his deceaſe, for and 

led, | during her natural life, to be paid by my executor afternamed. bs 

ill, WW He alfo gives to his kinſman, Thomas Allin (the father of the 

ro- defendant) all his two yard-lands, with his houſe and homeſtead, | 
ude with the appurtenances. And all the reſilue and remainder of | 
nie, his goods, chattels, debts, mortgages, leaſes, and perſonal ęſtate, | 
"his he gives to the ſaid Thomas Allin, he paying his debts, legacies, 

and and funeral expences. THE QUESTION was, Whether the 
loſe deviſe to Thomas Allin was a deviſe for life, or in fee? PER 
* all CURIAM : The real eſtate deviſed to Allin is in fee ſimple, 
ſtin- and that upon two grounds: 1ſt, By implication, not indeed 
7 of a neceſſary implication, ſtrictly and mathematically ſpeaking, 
ils. but ſo far neceſſary, as it clearly ariſes from the reaſonable 

all conſtruction of the will. The annuity is given to Ramſey 
d to tor her natural lite, to be paid by the executor, which being 
lere ot an uncertain duration, muſt have an eſtate in fee to ſup- 
vord port it; 2dly, All the ſeveral deviſes to Allin follow each other 
nal | unmediately, and muſt, therefore, be conſtrued as one clauſe: 
ertys lo that the payment of the debts and legacies is charged on | 
out the real as well as perſonal eſtate. 5 | 
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| The teſtator, the Rev. George Fackſon, being ſetſed of the Hogan, Leſſee of 
towns and lands of C. and G. in fee, and of the lands of E. Wallis, v. Jack- 
and T. f. Ji 8 . „ fon, Tr. Ter 
for lives renewable for ever, without impeachment of Geo. 3. B R. 
waſte; and of other lands, under leaſes for three lives, 2027} affirmed upon 5 
reverfanary terms for twenty-one years, from the death ef the vrt of erer i 
_ ſurviving 
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ſurviving life named in each leaſe; of one of which, viz. of a 
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houſe called H. and ſome burgeſs lands, the ſaid George 


Jackſon was the ſurviving life; and being alſo poſſeſſed of 


perſonal aſſets, to the amount of 1300]. duly made his will 


as follows: * AND As TO MY WORLDLY SUBSTANCE, I 


give and bequeath to my dearly-beloved mother, AI. J. 


my houſe and lands at G. and all their appurtenances, 


« for and during the term of her natural life, clear and free 
«of any deduction or charge whatſoever ; and alſo tie 
lands of T. ſubject to the rent only payable thereout, for 
« the: term of her natural life, without liberty of committing 


 * waſte thereon.” He then gives ſeveral legacies and annui- 


ties to different relations, to his heir at law, and to the natu- 
Tal children of his brother, and then deviſed as foliows: 
% alſo give and bequeath unto my dearly-belrved mother, 
« Mary Jackſon, ALL THE REMAINDER AND RESIDUE 
* OF ALL THE EFFECTS, BOTH REAL AND PERSONAL, 


which I fhall die poſſeſſed of” THE QUESTION was, 


regard or diſtinction as to property acquired by him, po o 


« Whether, by this laſt clauſe, any real property at all paſſed 
« to Mary Jackſon, the mother of the teſtator ; and, if any 
« did, whether any thing paſſed except the covenant for the. 
« term of twenty-one years in the houſe called H. and the 
« burgeſs lands thereto belonging, being a title to a chattel 


« real; and if the reſt of the real property of the teſtator, or 


ga remaiider therein paſſe), whether it could paſs for a 


4 
* 


longer time than during the life of Mary Fackſon, becavſe 
« there are no words of limitation?” Lord MANSFIELD, 


Ch. ].—By the Roman law, a will conſtituted the heres, of 


heir, and was the appointment of him; he was the ſame 
perſon as, in our law, is termed the executor : but the nom!- 


nation of an heir was ſo-efſential an ingredient of the Roman 
| teſtament, that there could be no complete wall without 


him: and, from his name and office, he was conſidered, at 


. the death of the teſtator, as univerſal ſucceſſor to all the 


goods, rights, and property of the deceaſed, without 4 
ſubſequent to the time of making his will, —But that is di- 
ferent from the nature of a deviſe of land by the law of Eng- 
land, which formerly admitted of no teſtamentary diſpolit10n 
in caſes of real preperty. This reſtriction took place vp9l 


. © : . * lo 
the introduction of military tenures, and was a branch of tt: 


feodal doQrine of non- alienation, without the content of the 
lord: but when the rigour of the reſtriction came, by deg'e5 
to be relaxed, and tenants were permitted to make diſpoſiuons 
by teſtament, a deviſe of lands operated as an appointment i" 
* in nature of a legal conveyance : as ſuch, the courts d 
law, in the conſtruction of them, held that a deviſe, atfecting 
lands, could operate only upon ſuch real eſtates as tne guy 
tor had, at the me of executing and publiſhing his wall, _ 
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not upon any after-purchaſed ar acquired lands, becauſe there 


could be no legal conveyance, at common law, of what a man 
thould acquire in future Another diſtinction, founded upon 
the notion that a will, affecting lands, is merely a ſpecies of 
conveyance, and derived from the ſame ſource, is this: the 
law of England, in the conveyance of real eſtates, requires 
words of limitation 1n the donation or grant, to the creation 
of a fee: without the word hezrs, general or ſpecial. no man 


can create a fee at common law hy conveyance : when wills, 
| therefore, were introduced, and deviſes of real property began 


to prevail, being conſidered as a ſpecics of conveyance, they 


| were to be governed by the fame rule ;—therefore, by ana- 
logy to that rule, in the conſtruction of deviſes, if there be no 


words of limitation added, nor words of perpetuity annexed, 
winch have been held tantamount, fo as to denote the inten- 
tion of the teſtator to convey the inheritance to the deviſec, 
he can only take an eſtate for life: for inſtance, if a teſtator, 
by his will, ſays, © I give my lands, or ſuch and ſuch lands, 
« to H.;“ if no words of limitation are added, A. has only 


| an eſtate for life ;—generally ſpeaking, no common perſon 
has the ſmalleſt idea of any difference between giving a per- 


jon a horſe and a quantity of land: common ſenſe alone 
would never teach a man the difference; but the diſtinction 
which is now clearly eſtabliſhed is this: if the words of the 
teſt+tor denote only a deſcription of the ſpecific eftate or lands 


| d-viſed ; in that caſe, if no words of limitation are added, the 
| devitee has only an eſtate for life; but, if the words denote 
| the quantum of intereſt, or property, that the teſtator has in the 


lands deviſed, there the whole extent of ſuch his intereſt 
paiſes by the gift to the deviſee. The que/tion, therefore, is 
aluays a queſtion of conſtruction upon the words and terms uſed 
by the teſtator. It is now clearly ſettled, that the words 
ALL HIS ESTATE will paſs every thing a man has; but, if 
the word all is couple with the word perſonal, or a heal 
0cription, there the gift will paſs only perſonalty, or the 
ſpecitic eſtate particularly deſcribed. —AIll theſe principles 
being clearly ſettled and certain, the queſtion, in this caſe, 
comes. to a; queſtion of conſtruction upon the will itſelf. 
Now, in this will there are ſeveral things which it is mate- 
nal to obſerve, and firſt, the introduction is very material: — 
introductory words cannot vary the conſtruction of a deviſe, 
(025 to enlarge the eſtate of a deviſee, unleſs there are words 


u the deviſe itſelf ſufficient to carry the degree of intereſt 
contended for: but, wherever they aſſiſt to thew the inten- 
don of the teſtator, the courts have laid hold of them, as they 


9 of every other circumſtance in a will, which may help to 
guide their judgment to the right and true conſtruction of it. 
Lhe introductory words uſed by the teſtator in the preſent 
cale, are not ſtrict legal terms; he ſays, as to all my worldly 
| | '— ſubſiance, 
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Habſtance, I give, &c. What is ſubfance? It is every property ? 
a man has; and means worldly wealth. Thus the teſtator 3 
ſets out: he then proceeds to diſpoſe of his property, and, in 1 


the courſe of his will, provides for every body ; tor his 

mother, his uncle, his miſtreſs, his natural children, his 

couſins, a1:d makes a particular proviſion for his heir at law, 

which proviiion is to continue during his life ; but that cir- 

| cumſtance alone wv ould not exclud: the heir from taking any 
Et” ting not diſpoſed of, however, it furniſhes an argument in 
| fa our of the conſtruction contended for by the reprefenta- 
tives of the mother, namely, that he intended the remainder 

of every thing to go to her by the ſubſequent reſiduary deviſe, 

and that he did not mean to be nets as to any pait of his 

property: he adds the ſweeping clautc after all the provitions 

beforementioncd; and for what purpoſe, unleſs it was to dil- 

pote of all his worldly ſubſtance, agre: able to his declaration 

in tlie. introductory part of the will? the words are, * I alſo 

« give to my mother, all the remainder and refidue of all the 

« fees, both real and perſonal, which I thall die poſſeſſed 

„ of.” Now, the true conſtruction of theſe words cannot 

be confined to a pift of per/3naity only, becauſe the tettator 

has added the word real to the word effefts. Do the word, 

real effefts, in law, mean real chattels only ? No authority 
has been produced, to thew that they do; and the natural 
and true meaning of real effects, in common language and 
ſpeech, is real property, and real. and perjonal effetts we 
 ſpnonymous to ſubſtance, which includes every thing that can 
be turned into money. If this be the true conſtruction, there 
Cn be no doubt but that the words, remainder of real effects, 
include che reverſion ot every thing not diſpoſed ot; in which 
caſe, no words of limitation are neceſſary. But an objection 
has been made from the teſtator's giving his mother a /pec;fic 
eſtate far life, and making that eſtate liable to ?mpeachment 9 
waſte, winch, it has been ſtrongly contended, is totally Tc 
pugnant to, and inconſiſtent with, an intention to give hes. 


the abſolute property in a ſubſequent part of the fame wil! inte 
but the objection, of itſelh is not ſufficiently ſtrong to controul Ce 
the maniteſt operation of the ſubſequent words uſed by the Li 
teſtator, in the reſiduary deviſe. It would be going a great of t 
way, to lay it down as a 'general rule, that, where a par't- 2 
cular eſtate is given to a peiſon in one part of a will, and H a le 
teſtator afterwards deviſes to him in more general words, that tat 
he ſhall not reap ny benefit of fuch reſiduary deviſe : indeed Lade 
as to this obſection, the cate of Ridout v. Paine, 3 At. 48d, Ne 
is exactly in point: there the teſtator, in the firſt inſta cy Cm 
| gave his wile only an eſtate for life, in part of his real eſtate, B 


and afterwards bequeathed her the reſidue, &c. The par | 
tion of inconſiſtency now relied on, was there made; bit 


Lord Hardwicke overruled it, and held, that the 3 
oh | SEES | ; Clay 


— 
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cauſe carried the inheritance notwithſtanding, The only 
liForence between the {weeping clauſe in that caſe and this, 
is, that the word eftate is uſed inſtead of Fe,; bbt all the 
terms he makes uſe of, except the word es, are technical 
terms, for remainder is applicable to real eſtate, and reſidue 
to perſonal 3 therefore, the ſame rule of determination that 
was held in the caſe of Ridout v. Paine, ought to be held in 


this caſe. -4/fon J. Milles J. and Aſpburſt J. were of the 


ſame opinion. PER Tor. CUR, The teſtator meant that 
his mother ſhould take the whole of his property under the 


zelduary deviſe, and the words uſed are ſufficient to effec- 


tuate that intention; conſequently, ſhe took a fee in the fec- 
imple eſtates, and the whole of the teſtator's intereſt in the 
reſt of his real property, ſubject to the charges thereon. 
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The teſtator being ſeiſed in fee, deviſed as follows: * Ag Loveacres ex dim, 


& TOUCHING SUCH WORLDLY ESTATE, wherewith it 


Mudge 2, Blighg 
et al. Mic. Ter. 


* lath pleaſed God to bleſs me in this life, I give, demice, 16 Geo. 3. KR. 


& and. ditpoſe of the ſame in the following manner and Cub. 352. 


« form; firit of all, I give and bequeath to E. V. my dearly- 
* beloved wife, the tum of 5l. 7o be paid yearly out of my 
ate called &. and alſo one part of the dwelling-hovſe, 
being the weſt fide, with as much evooderoft home at her(1), 


was the ſhall have need of; by my executors hereafter 


named. 1 give and bequeath unto my ſon, Thomas Hudge, 
the heir at law) the ſum of 5]. to be paid twelve months after 
my deceaſe; I give unto my granddaughter, Elizabeth, the 
* ſum of 51. to be paid twelve months after my deceale. 
„IEM, I give unto ohn Mudge and Robert Mudge, my t409 
, whom I make m and ordain my ſole 
* executors of this, my laſt will and teflament, ALL AND 
" SINGULAR, my lands and meſſuages, by them freely to be 
* preſſed and enjoyed alike.” THE QUESTION was, Whether 
eln Mudge and Robert I udge took an eſtate in fee? PER 
Ceran: The rule of law is, that if a man gives lands 


(erally, evithout words of limitatia, the donee has only an 


tac tor /3f2; but as this rule has the effect of defeating the 


'1:310n ot the teſtator in almeſt every caſe that occurs, the 


Court has laid hold of the generality of other expreſſions in 


vil where any ſuch can be formed to take the deviſe out 
if this rule. — Therefore, if a man ſays, I give all my 
{ate that has been conſtrued to paſs a fee, cr even if words 
0 locality are added, as, all my gate in A. it has been held, 
Nat tie whole of the teltator's intereſt in ſuch particular 
8 you paſs, though no words of limitation are a lded, 2 
„. 524, becauſc the law fays, that the word eſtate 
prchends not only the lands or property which a man 
K 


— — — —— _— 


F WHEY Ss 6; A ab — 
(1) The word regucſ ſee ms to have been omitted, 


has, 


— = 
y * — r 
— aide? HAITI N 
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has, bt alſo the intere/} he has in it. In general, wheneye: 
there are words and expreſſions, either general or particulu, 
or clauſes in a will which the Court can lay hold of, to eu- 
large the eſtate of a deviſee, they will do fo to effectuate the 
intention; but if the intention of the teſtator is doubtful, the 
rule of law mult take place: ſo if the Court cannot find 
words in the will ſufficient to carry a fee, though they ſhould 


themſelves be ſatisfied beyond the poſſibility of a doubt, as t 


what the intention of the party was, they muſt adhere to 


the rule of law. Now, though the introduction of a will, 


declaring that a man meant to make 1 diſpoſition of all h 
mworldly eſtate, is a ſtrong circumſtance, connected with other 
words, to explain the teſtator's intention of enlarging a par- 
ticular eſtate, or of paſling a fee where he has uſel no word 
of limitation, it will not do gone. The queſtion is always 
a queſtion of conſtructions, and depends upon obſervations 
naturally ariſing out of the will itſelt. Now if a man devite 
lands to another, paying thereout 100l. (Wellict v. Hammond, 
2 Leo. 114), or any other groſs ſum, though he add no 
words of limitation, yet the deviſce ſhall have a fee: becauſe 
unleſs he were to take a fee, he cannot be ſure of paying 
the 100l. So if an eſtate be given to A. 7 be fold for pa- 
ment of debts and legacies (1 Chan. Caf. 196.) the purpole to 
be anſwered makes it a fee, without words of limitation. In 
hort, wherever any thing is directed to be done, which 
ſtrictly ſpeaking, an eſtate for life only, may not be ſut— 
ficient to anſwer, the Court will imply a fee. Now here the 
bequelt of the annuity of 51. to the wife is directed to be pai! 


by the executors out of the eſtate, and the wood is to be 


Hold faſt ex dim. 
Cowper, 

v. Marten era. 
Alic. Ter. 

27 Geo 3. B. R. 
1 Ter. RIA 411. 


provided at all events; it therefore muſt be ſuppoſed to be 
brought home from off the eſtate: but if the executors wer? 
to take only an eſtate for /ife, they would not be able to pay 


the annuity during her life out of the profits only, or to | 


furniſh all the wood ſhe might want; becauſe the ſtock on 
the eſtate might fall hort The laſt obſervation is draw" 
from the words freely to be poſſifſed and enjoyed by them alike, 
Now the, word freely (as the teftator had charged the eſtate 
with the payment of an annuny to the wife) cannot meat 
Free of incumbrokees : but the free enjoyment ' mult mean 77 
from all Immitations ; that is the abſolute property of the eſia'e. 
UPON 1HESE OBSERVATIONS. it js clear thut the teſtator 5 
mention was to give his ſons, John and Robert, a fee: ani 


if ſo it is equally clear, that this is à fenaucy in COMM 
"The word adde is the ſame as the word equally. i 

The teſtator, Thomas Spooner, by his will, deviſed in the 
words following: I GIVE AND BEQUEATH 72. A 
« Marten, daughter of my late uncle, Dr. Benjamin, u 


« ESTATE AT BRAYWICK, BERKs.” Aud ater givils | 


& After the 


feveral legacics, the * il proceeded thus: = . 
2 - . 1 * ePIYACIES 
| 'S 


but 
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« legacies, I give and bequeath all the reſt of my effects, 
« furniture, eſtates real and perſonal, or all the reſt that 1 
may have and leave at the time of my bleſſed departure, to 
my nephew, Mr. Foſeph Coauper. The ſame Mr. 
Fijeph Coper is appointed one of the executors of the will, 
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and was the leſſor of the plaintiff. THE QUESTION WAS, 


Whether Mrs. Marten took an eſtate for /ife only, or in fee? 
Pex CURIAM: The avord eftate is the moſt general word that 
can be uſed. For fo far From its being neceſſary to add words of 


inheritance in order to make it paſs a fee, words of reſtraint 4. | 


be adied in order to carry a leſs eſtate; for it is genus generaliſſi- 


mum, Tt the word © eftare”? in the reſiduary clauſe carries 
a fee to the nephew, it muſt alſo have the ſame effect in the 
firit deviſe. The intention of the deviſor is clear: he meant 
to give his whole eftate in Braywick to Mrs. Marten, and the 
relt to his nephew, Cowper.—Poſtea to the Defendant. 


The teſtator, being ſei.cd in fee of the premiſes in queſtion, Doe ex dim. 
by his will, deviſed as follows: “ All the reſt, reſidue, and Famer, >*inner, | 
* remainder of my meſſuages, lands, tenements, HEREDITA ade. 5 
* MENTS, goods, chattels, and perſonal eftate whatſoever, Tr. Ter. 


" MY LEGACIES AND FUNERAL EXPENCE9S BEING THERE- 29 Geo 3-BR. 


* OUT PAID, I give, deviſe, and bequ ath unto my ſaid ſiſter 
Jane Deaudney; and I do hereby conſtitute and appoint her 


* whole and ole executrix and refduary legalce of this my 


* wil.” The queſtion was, Whether the devifee, Fane 
D-wdney took only an eſtat- for life or in fee under her 
other's will? Lord Kenyon, Ch. J. The words “ all 
© th» relt, reſidue, and remainder, of his meſſuages, lands, 
* tenements, hereditaments, goods, and perſonal eſtate what- 
* luever,” alone are not ſufficient in /arv to carry a fee; but 
"ar words which immediately follow, & my legacies and 
tun ral expences being thereut paid, are ſufficient for that 
purpoſe, For the fon which 1s to anſwer thoſe demands 
ought to be as ample as poſſible. Thoſe charges extend to and 
e to be taken out of the property which was before given 
0 the refiduary legatce: and if that deviſe did not compriſe 
e, whole of the deviſor's eſtate, the intere/t as well as the 
and, the legacies and funcral experices might not be paid (1). 
ROAST, J.—If the words had been “ paying all my 
, Juneral expences and legacies out of the rents and profits,” 
"Wy would not neceſſarily have cariied the fee; becauſe as 
e deviſee would only have been liable to pay them out of 
Plat particular fund, ſhe could not have b en injure | by it: 
» according to the words of this deviſ-, all the legatees 
iy call on this deviſee for their demands. Therefore it 
mult be taken to have been the deviſor's intention to give her 
— 


m 


8 & | | 
my Baddrley v. L.epping will, 3 Burr. 1533. and p. 81, ſupra; and Frogmorton v. 
gcc, 3 Burr. 1618. and p. L/ . ; 


where- 


4 


3 Ter. Rep. 350. 
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wherewithal to pay them. BuLLER, J. The rule of law 
is, that unleſs ſome words are uſed which the law conſiders 
| ſufficient to carry a fee, the deviſee can only take an eſtate 
for life; though indeed flight expreffions are ſufficient to paſs 
the inheritance, where the Court think that ſuch is the de- 
viſor's intention. No technical words are neceſſary in a 
| will to give a fee: but if any words are inſerted, to effectuate 
which, it is neceſſary that a fee ſhould paſs, that is ſufficient, 
The words „ my legacies and funeral expences being 
* thereout paid, of themſelves are ſufficient to paſs the fee, 
And 1 think that if the deviſe had been to his ſiſter & paying 
the legacies, Oc. out of the rents and profits, that alſo 
would have carried the inheritance. For there is a diſtinction 
between a deviſe to truſtees to pay “out of the rents and 
profits,” and out of the annual rents: in the former caſe 
they have a power of ſelling the eſtate, but not ſo in the 
latter (1). The latter part of this will, is an additional 
reaſon for ſuppoſing that the deviſor intended that his ſiſter 

ſhould take the tee, becauſe after the above deviſe he makes 


r e 


her ſole executrix and refiduary legatee. With regard to the 
operation of the word © HEREDITAMENTS (2); there have | 
been different conſtructions in different caſes: in ſome caſes , 
it has been held to paſs a fee, in others not. If I were : 
obliged to give an opinion on the legal import of that wo'd : 
, here, I ſhould not heſitate about it: but it is not neceſſ ry to . 


the determination of this caſe; in this caſe it is not ne- 

X | ceſſary to give auy opinion upon it —GROSE, J. a; reed, 
be teſtator, F, Johnſon, being ſeiſed in fee by his will, 
ee oa in which was this introductory clauſe, * 45 touching a! 

; \ 

Mic. Ter. © ſuch temporal eſtate of lands, goods, and chattels as Gu 
ae B. R. ce hath endowed me with, I give, deviſe, and bequeath ther; 
V felloꝛuetb: deviſed to his grandſon, 7% Baker, ls 
higher dwelling-houſe, lying near the market-place in 
this town (Siamouth), © paying yearly and every year cut 
« of the faid higher dwelling-houſe, the ſum of 15s. umd 
ce his grand-daughter, A. Halſtaff.” The queſtion wis, 
Whether 7ohr Baker, the deviſee, took an eſtate in tec, or tor 
life only ?—PERCurian: Though the general introJuctory 
words uſed in this will would have ſome effect in the con- 
ſtruction of the ſubſequent deviſes, as was faid by Lond. 
Tullot (3) in a caſe before him; they would not ot themes 
have carried the fee. But it has beca very properly adwitted 


— —ð 


4 | (1) 1 Ey. Caf. Ar. 199. Al. 7, 8. a 3 
a 5 See the Go of Ds: - dien Mor, v. Mellor, infra, where it was held tha: 

tis word only paſſed an eſtate for Life. : ES, EY 

(3) Vid. Je6:tfor v. Beckwith, Caſ. Tem. Taib.-160, Sce alſo Maud) . 

Alan, Caf. dem. Lord Hardw., 143. 2 Str, 1021. S. C. 


. 
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tht the words, © paying yearly and every year, Sc.“ are 
ſuſhcient for that purpoſe. That annuity was intended to 
continue during the grand-daughter's life (though it is not ſo 
expreſsly mentioned); and therefore, of neceſſity, F. Baker, 
the deviſee, muſt take an eſtate in fee. Poſtea to the plain- 
üitt. 


The teſtatrix, E. Woodward, being ſeiſed in ſee, by will Andi, 


{inter alia ), gave and deviſed in manner following: “ Item, Southouſe, 


JP * | » Tr. 
«+ I give, deviſe, and bequeath, all thoſe, my meſſuages, lands, "a. LN 


. 2. ER. 


« tenements, and hereditaments, at Pearſmarch, in the county 5 Ter. Rep. 292. 


of Suffex (being my jointure eſtate), and alſo all other 
* mefluages, lands, tenements, and hereditaments, ſettled in 


« jointure upon me, on my marriage with my ſaid late 
« huſband, unto my ſiſter Lois Andrew, and her aſſigns, 


during the term of her natural life; and from and after 


„ her deceaſe, I give and deviſe the ſame unto my nephew, 
V Andrew, his heirs and aſſigns for ever. Item, I give, 


« deviſe, and bequeath all thoſe my meſſuages, lands, tene- 
„ ments, and hereditaments at Whlutehill, late the eſtate of 


« T. Chriſtie, Eſquire, deceaſed, and all other my part, 
« ſhare and intereſt of, and in, the eſtates of the ſaid 7. 


* Chriſtie, unto my ſiſter, Lois Andrew, and her aſſigns 


„during the term of her natural life, and from and after her 


« deceaſe, I give and deviſe the ſame unto E. Southouie, grand- 


« nephew of my late huſband, charged and chargeable nevertheleſs 
* to and with the payment of one annuity or yearly rent-charge of 
«© 20l. per annum to James Tooth, grand-nephew to Chriſtie 
Southouſe, Z/quire, and his aſſigns, for and during the term of 
* bis natural life, to commence from and immediately after my 
* deceaſe, and payable quarterly by even and equal portions:” 


HE QUESTION WAS, What eſtate the abovementioned | 


E. Sithouſe took in the tenements at Whitehill, under the 
fad will? viz, Whether he took only aneſtate for life, or in 
we? Lord KENnvYoN, Ch. J. One argument urged on behalf 
of the plaintiff is, that the teſtatrix did not intend to give a fee 
to E. Scuthouſe, becaule it appears in a former part of the 
will that ſhe knew what technical words were neceſſary to be 
ale togive ſuch an eſtate: but the ſame argument may alſo 
operate againſt the plaintiff, becauſe in the prior part of the 
Will, it appears that ſhe alſo knew how to give an eſtate for 
life, for there ſhe uſed technical words for that purpoſe. 
Generally ſpeaking, where there are no words of inheritance 
annexed to the deviſe of lands, only an eſtate for life will 
pals, unleſs there be ſomething in the will, to ſhew that the 
cerilor intended to give a greater eftate, But in the will in 
queſtion, there are in more places than one words to ſhew 
that the deviſor intended to give an eſtate in fee. Firſt the 
gaye all her meſſuages, lands, tenements, and hereditaments 
at Whitehill, late the cſtate of T. Chri/tie, and all other her 
Yoo UE = H | part, 


* — —— 4 


Doe er dim. 
Beezley v. 
Woodkouſe 

et al. 

Mic. Ter. 
31 Geo. 3. BR. 
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part, ſhare and intereſt. of, and in, the eſtates of the ſaid J. 


Chriſtie, to L. Andrew for her lite: now 1 do not think that 
it is forcing the expreſſion “ intereſt'ꝰ too much to apply it 


as well to Whiteh!ill as to the other eftates; and there is no 


doubt but that that word will paſs a fee. Then the words 
engrafted on the deviſe to E. Southouſe, are „ charged and 
chargeable nevertheleſs with the payment of an annuity of 
20l. to J. Tocth, for life:“ but out of what eſtate could 


that annuity be paid, if ZE. S»wthouſe did not take an eſtate 


i fee? tor the annuity was intended to be for J. Teeth's 
life, and he might ſurvive E. Sonthouſe ;, therefore, it is clear 
an eſtate in fee- ſimple paſſed to E. $5uthorſe. In one part of 
the deviſe, the words “ all other my intereſt of, and in, tlie 
eſtates of T. Chriſtie,” are uſed, which are clearly ſufficient 
to carry a fee; and it would be extraordinary, that ſome 
part of the eſtates ſhould be given- in fee, and the reft tor 
life, when all is charged with the ſame payment of the 


annuity, —-BULLER, J. and GRoss, J. of the ſame opinion. 


The teſtator, Thomas Heys, deviſed as follows: * 1 will 
that my debts and funeral expences be paid out of MY 
& WHOLE ESTATE, by my executors. And whereas, I ain 


* now poſſeſſed of one half of a leaſchold eſtate lying and: 


« heing in K. held for three lives, one whereof is now in 
c being: the ſame, together with ALL MY OTHER REAL 
“ ESTATE, I give, deviſe, and bequcath, unto my loving 


wife, Catherine Hevys, during her natural life ; and likewiſe, | 


give unto my loving wife, Catherine Heys, all my perſonalty 


during her natural life; and I further likewiſe give her a 


« power of diſpoting and giving, either by will, or other— 
wiſe, all my linen, Wc. fenumerating certain articics 0! 
furniture]; and all the remainder of my goods and furnt- 
« ture I give to be ſold by my executors, and the money 


— 
— 


* ariting from the ſale thereof I give to be divided amongl: 


* my nephews and nieces hereafter named, ſhare and thc 
& alike (that is to ſay) [naming them]. I give unto my 
q 3's . N . 5 * / 2. 
„ brother, William Hes, 4ol. vearlvs to be paid him by jos 
mY quarterly poyments, during his natural life, by my ex-cutars 
« hereafter named, OUT OF MY, WHOLE ESTATE. 1 gie 
„ unto my couſin, Ih Heys, Gl. vearly, to be paid him by 


« four quarterly payments, during his natural life, 57 %% 


15 execlitors hereatier named, OUT OF. MY WHOLE ESTATE. 


* the aforeſaid dividend of the money ariting from the tae vi 


Lo 
- 


ee my goods, and the rearly payments git 77 my eftate.s, (OV 

brother, /I illiam Heys, and to my contin, %u Hexe. are 
+ not to commence till after the death of my loving oh 
Catherine Heys. The remainder of He Profits, after the deat? 


, * 
591i. "ns 
* 


« of my loving wife, Catherine Hevs, aſter the yearly | 


= 
oy 


c mode to my breather, William Heys, and my conf, Join 


Je dre ed 
* 


15 
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- d˙ . 


4 Ileys, our or MY WHOLE ESTATE, 4 give 79 


Deviles. (In Fee.) 


« ae: Thomas Heys, George Heys, and Jane Heys, ſons 
« and daughter of JF. Heys, equally ſhare and ſhare alike.“ 
Ir was CONTENDED for the plaintiff, ho claimed as heir at 
law (and who, it was obſerved, could not be diſinherited but 
by expreſs words or ne-effary implication), FIRST, that the 
| words“ WHOLE ESTATE” in this will, meant perſonal eſtate 


t SECONDLY, that if the words © whole eſtate”? muſt neceſſarily 
be conſtrued to extend to real property, and that the 
executors took an eſtate by implication, to enable them to 
. receive the rents, and to pay the annuitants, ſtill the executors 
c only took an eſtate during the lives of thoſe annuitants; and 
E the deviſe in favour of the defendants of the remainder of the 
prifits, cannot be extended beyond that time; after the de- 


. termination of which, the heir at law is entitled, there being 
1 no diſpoſition of the ultimate remainder. PER Curiam : 
8 The words © whole eſtate'* occur ſeveral times in this will, 


| and in all the places in which they are uſed, they mean all 
n WW * 2r9perty which the deviſor had. In the firſt place, the 


only, and could not be extended to the real eſtate. Bur 


s dcbts are to be paid out of his whole eftate, which muſt charge 
- the real as well as the perſonal eſtate. Then, after giving 
Fe the rehdue of his perſonalty, he gave ſpecific annuities, 
” which are to be paid out of his whole eftate; theſe, therefore, 
1 muſt be paid out of his real eſtate, Now if we once know 
10 the meaning of the words, © whole eſtate“, as uſed by the 

J deriſor, there is an end of the queſtion. And if by © whole 
It eſtate the deviſor meant his real eſtate, the deviſe of he re- 

: mainder of the profits out of his whole eſtate muſt paſs the fee. 
EE Though a deviſe of & all my eſtate” will paſs an eſtate of 
91 inheritance, a deviſe of © all the deviſor's lands laying in 
S ſuch a place” is not ſufficient. But here “ eſtate“ is uſed, 
. which in its natural import will carry a fee- ſimple, unleſs 
oft there be words to control it; and as there are no words in 
5 this will to that effect, the executors muſt take a fee, in 
_ orver to anſwer the charges made upon them, as has been 
determined in a variety of caſes; for if the executors were 
be: „ take an eſtate for life only, the annuitants might have 
ed furvived them. How far the whole of this property is ex- 
bs uſted by theſe means, it is not neceſſary for us to decide 
4 here : it is ſufficient for the determination of this caſe, that 
TY ere is an outſtanding term in the executors ; if there be 
e of ly refulting truſt for the heir at law, he muſt apply to the 
nel Court of Chancery, But it is clear that in this caſe, the 
. whole eſtate neceſfarily veſted in the executors by way of an 
he ue executed, becauſe that which they were required to do, 
oath could not he anſwered by a leſs quantum of eſtate. Judgment 
WW” tor the defendant. 

ohn The land in queſtion was the only real eſtate the teſtator Roe r dim: 
"ided bad. And he deviſed “ all the reſt and reſidue of a der Thomas Urry 
ng | | and Elizabeth 


H 2 „ whatſoever 


: 
1 
| 
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— "oY « whatſoever and whereſoever, to his dear and loving wif: 
3 * er. « Elizabeth, her heirs, executors, and adminiſtrators.” I. 
5 Burr, 2638. was endeavoured to be ſhewn that the term * eſtate” doc, 
not neceſſarily mean real eſtate. But Lord MaxsritrD faid 
that the word “ eſtate” carries every thing; unleſs tied | 


down by particular expreſſions. 


Fletcher . The teſtator, Mathew Woodward, by his will, deviſed (inter 


22 va Fy alia 7 as follow : © And alſo I give the ſaid Mary Woodauaru 
BR. 2 Ir. Res. © the profit of my four ſhares in the Corn-market during hei 
656, e /ife; alſo the income and profits of My ESTATES, as follows, 
« during her life: my lands lying (here follows a particular 
« enumeration of his ſeveral eſtates), as alſo the reſidue of ny 
*“ perſonal eſtates, to be laid out in bank annuities; and 
Mary Weodward my wife, to have the income during her 
« life only, of this, and the eſtates before mentioned, and 
* after her deccaſe, as follows; I give to Matthew Weatherley, 
„% my nephew, the income of my four ſhares in the Cyr: 
* market for his natural life; AND ALL. THE REST OF Mi 
„ ESTATES, with all monies in ſtocks, and in William 
« Morley's hands, or any other ſecurities, to be divided in 
« equal ſhares to Elizabeth Snow, Elizabeth Mailard, Fudith 
i Weatherley, Foſeph Weatherley, and William Weatherley, Mur: 
and. ſhare alike ; and out of my wife's income ſhe to pay 
Ann Audain 3ol. yearly during her lite.” The teſtator 
died without iſſue, leaving his widow Mary Woodward, and 
latibeau Weatherley, and Ann Audain (the filter of the 
teſtator), his co-heirs, alive at the time of his death. The 
widow afterwards died; on which Datthew Weatherley be- 
came ſeiſed of, and enjoyed the ſaid four ſhares during lis 
life, till the 5th day of October, 1787, when he died, having 
deviſed his real and perſonal eftates to the plaintiff, This 
action was brought by the conſent of all parties, to try 
wWHTETHER the reverſionary intereſt in the four ſhares 
paſſed under the deviſe to Elizabeth Snoau, and the four other 
deviſees, Elizabeth Mailard, Fudith  Weatherley, Tfeps 
Weatherley, and Wilkam JFeatherley? Lord RUN NON, Ch. J. 
There are caſes in which nice diſtinctions have been taken 
between a deviſe of an eſtate at /uch a place, and a devite 0: 
an eſtate in a particular pace ; and Lord Hardewicke alluded to 
in the caſe in 1. Yezey, 228; but he added, that there is 0 
caſe in which it was held, that a fee paſſed by the devite of 
an eate, if the teſtator added to it, “ in the occupation 0! 
„ any particular tenant.” And it is true that the wot 
« eſtate” may be ſo coupled with other words, as to explan 
the general ſenſe in which it would otherwiſe be taken, 
and to confine it to mean farms and zenements. But that !s 
not the preſent cafe ; no ſuch words re here ſuperadded to 
« oftates.” It is admitted, that if che word © eſtate” had 


been uſed, there could have been no doubt but that 2 re- 
. 5 verſionarj 
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verſionary intereſt in the ſhares in the Corn- market would 
| have paſled; and that certainly mult have been the teſtator's 
intention. For his firſt object was, that all his debts ſhould 
| be paid; now that intention? might be defeated, unleſs the 
will were to operate on the whole inheritance, for the debts 
could not perhaps be paid out of the particular eſtate carved 
out of it. However, this cafe does not depend on general 
obſervation. For the word “ eſtates” has been held equi- 
ralent to * eſtate,” unleſs other words be added to expreſs 
a different intention. In the caſe of T/ley v. Simpſer: (1), 
in the court of Chancery, E. 1746, the queſtion was, 
Whether by the words there uſed, the fee ſhould paſs ? 
Lord Hardwicke ſaid, it would be productive of bad con- 
ſequences to confine the deviſe to a chattel intereſt, unleſs 
there were other words to ſhew that it was intended to be ſo 
reſtrained : and he put this caſe; * If a teſtator deviſe all 
« his pcrſonal eſtate and EsTATES WHATSOEVER, the in- 
« heritance ſhall paſs by the latter words.” That is ſtrong 
to ſhew that the word eſtates” would of itſelf carry a fee. 
Prx CuRiaM : This deviſe conveyed the abſolute inheritance 
in the thares in the Corn-market. Fgſten to the defendant. 


© = 
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Ona devine o 4. for the ule of B. till B. attains the age of penn, ex. dim, 
twenty-one, and then to B. in fee: held that the fee veſted im- Edward Satterths- 
mediately in B, —Old Clement Satterthwaite deviſed certain n Cues 
premiſes is William Satterthwaite, his fourth ſon, for the uſe of Mic. Te- 


AL Pr I Black. Ren. 


(1) TiLrEy v. Stmpeon. In Char cery, Faſter, 1946. The teſtator, 
after declaring that he intended to dit poſe of all his abe fate, and making 
lwyeral doviſes to different perfons, gave and bequeathed all the reſt and re- 
fdue of his money, gonds, chuttelt, AND" ESATE WHATSOEVER, fo his nephew 
A The queſtion was, Whether a bh-r.eficial intgreſt in a real eſtate, 
not betore diſpoſed of, would paſs ro the nephew by this deviſe? Lord Hard- 
wicke, Chancellor, was of opin:ton that it would, He ſaid ; that where the Court 
had reſtrained the word effate to carry perſonal eftate only, it hath been where it 
hath; appeared that it was the intention of the teſtator, it ſhould be ſo under. 
foot: as where it hath ſtood couple with particular deſcriptions of part of the 
pt rſonal ett.itc, as a bequeſt of al“ my mortgages, houſehold goods, and Mate, in 
which che preceding words are not a full deſcription of the perfonal eſtate: he 
cid nut know any of thoſe caſes where the preceding words were ſufficient to 
Pils the whole perſonal eſtate. It the reſtatur had ſaid, “ a/l the reff and reſidue 
my frerſonal eftate and eftates whatſcever,” a real eſtate would have pailed. 
This bequett amounts to the ſame, for the word chattels is as full a deſeription 
vt the perſonal eſtate as the word perſonal. Therefore when he hath uſed words 
comprehending all his perſonal eſtate, and then makes uſe of the ward ate, 
wat word will carry a real eſtate. The word whatſcever is uſed here, which is 
the tame as if he had ſaid, of whatſoever kind it he; and if that had been the 
de, it would moſt certainly have carried the real eftate. The caſe of Tirrel v. 

e, 1 Ch, Caf. 262. is very material to the preſent queſtion, and I think can- 
"ut be diftinguiſhedz there the gift was © all the reſt and reſidue of my 
money, goods, and chattels, and other eſtates whatſoever, I give to J. I... 

te only difference in the caſe is, that there is the word other, which I do not 
nk can diſtinguiſh it, If it had been all the reſt and reſidue of my houſehold 
ode and mortgages, and all other eſtate, 1 do not think that would have 


vried the real. 
H 3 | William 
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William Satterthwaite, ſon of the faid William, for bis maix- 


gears; after which, he deviſed ghe ſame to William Satter— 
thwaite, the grandſon, and his heirs. William, the ſon of 
Clement, entered, and was admitted; William, the grand-ſon, 
qied before twenty-one, unmarried; and the defendant is his 
brother, and heir at law. Clement, the eldeſt ſon and heir of 
the deviſor, died after William, the grand-ſon, leaving Edward 
his next brother, and heir at law, who, on the 14th of May, 
1761, deviſed all his cuſtomary eſtates to his nephew, 
Edward Satterthwaite, the leſſor of the plaintiff, in fee. 
THE QUESTION was, Whether, as William the grand-ſon 
died. before twenty-one, the premiſes deſcended to his heir 

at law? And THE Cour held, that Milliam, the father, 

ay only in the nature of a guardian to his ſon, and that the 

ice ſimple veſted inſtantiy in William, the ſon.—Judgment 
8 for the defendant. . i 8 
Stiles, ex dim. A deviſe, after an eſtate tail in A. is ſpent, of the teſtator's 


Rayment and Me. , j | 
1 lands, eſtate, and premiies, to A. if he ſurvives B. his wife, 


1 and Mary Wal- and his heirs; but if B. ſurvives A. then (ſubject to an au- 


ford, Hil. Ter. nuity for B.) to C. D. E. and F. is a fee- ſimple to C. &c.— 
B 45; Henry Sheward, the teſtator, made his will, and thereby (inter 
rae C7595 alia) © gave ta his younge/t ſon, William Sheward, all that eflate 
« at Barnſley, which he purchaſed of Henry Sheward, to him 
« and his lawful iſſue; and in default of ſuch iſſue, be gave 
the abovementioned eſtate and premiſes to his four grand- 
daughters, Anna Maria Sheward, Elizabeth Shewar, 


_ Mary Walford, and Anne Walford: theſe four to be equa! | 


« ſharers in the ſaid lands, eftate, and premiſes, with proviſo, 
« that if his ſon, William Sheward, left his wife Elizabeth a 
* widow, then ſhe to be allowed an annuity of 10l. per am, 
as a rent charged upon the ſaid eſtate and premiſes. But 1! 
„ my ſon, William Sheward, ſurvive his wife Elizabeth, ther 
« my will is, that he ſhall have the ſaid premiſes to hum and 
& his heirs for ever, any thing in theſe bequeathings to the 
“ contrary notwithſtanding.” THE QUESTION was, What 
_ eſtate the four grand-daughters took under the will? And to: 
the plaintifF it was argued, that the grand-daughters took only 
eſtates for life. SED PER DE Grey, Ch. J. AND Tor. CUR: 
There is no doubt but they took a fee-ſimple. It is a deviſe 
| of the teſtator's eftate, as well as of the premiſes ; one de- 
; noting the quantity of the intereſt, the otaer the locality. 
He is diſpoſing of a reverſion:ry intereſt after failure of un 
eſtate tail, and that only upon a contingency. It Julian 
ſurvived his wife, he was to have the eſtate in fee by express 
words. If the wife ſurvived him, ſhe was to have an 
annuity, and, charged therewith, he gave the ſaid lands, eſtatc, 
and premiſes, to his four grand-dauzhters, to be equally 


: > of all 
ſhared among them, intending; noſt clearly to diſpoſe of r 
Haſed an his 


tenance and education, till he attained the age of twenty-ong 
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his intercſt, whichever event might happen.— Judgment for 
the defendant. | 


* 


The teftator, M. Wymond(old, deviſed his eſtates in Berk- Reachcroft, et af. 
{hire © to his ſon, Francis Mymondſold, and his heirs, &c. , Broome, 


: . n 3 32 Geo. 3. B. R. 
« art part} to his ſon Charles, and his heirs, &c. ; and, 4 Ter. Rips, 441. 


and the reſt of his eſtates /of which the premiſes in queſtion 


if either Francis or Charles ould die without having ſettled, 


er otherwiſe diſpoſed of the eſtates ſo deviſed, or without leaving | 
| gu of 25 their reſpective body or bodies lawfully begotten, or 


iaving ſuch iſſue, ſuch iflue ſhould die betore his or their age 
or ages of twenty-one, and without leaving lawtul iſſue, then 
over. After the teſtator's death, Charles Il ymondſold, by 
indentures of leaſe and releaſe, and bargain and ſale enrolled, 
and a recovery ſuffered, conveyed the premiſes in queſtion to 


J. Shephard Clerk, in fee. THE QUESTION was, Whether, 


under the deviſe to Charles I ymondſold, and the deeds of leaſe 
and releaſe, and bargain and ſale, and the recovery ſuffered in 
purſuance thereof, J. Shephard, the purchaſer, took an abſo- 
jute and indefeaſible eſtate of inheritance, in fee-{1mple, in 
the premiſes in queſtion? PER CURIAM : It ſeemed as if 
the parties had conſidered that a queſtion would be made, 
whether this were or were not an eſtate tail? If it had 
turned on that queſtion, we ſhould have thought it extremely 
clear, that, on 4 of the firſt limitation, the ſecond miglit 
lare taken effect as an executory deviſe, In truth, the real 
queſtion is, What was the intention of the deviſor? And, if 
that can be collected from the words of the will, it muſt be 
carried into execution, provided it be not contrary to the rules 
of law. Now he has ſaid, in expreſs terms, J give one 


eſtate to one ſon, and his heirs, and another to another ſon, _ 
and his heirs, and if either of them die without having ſet- 


tld or diſpoſed of the eſtates, or without iſſue, then that it 
thould go over,” But the ſon, Charles, has ſettled and diſ- 
poſed of the eſtate given to him, and there 1s no doubt but 


that the deviſor intended that he ſhould have the power ſo 


to-do, 1 


Wiat Words will create an Eſtate- Tail. 


This was a demurrer to a replication, in an action of e dat 
treſpaſs, and the queſtion was, © W HETHER John Williams : Ges oi BR 
TOOK AN ESTATE FOR LIFE, OR an eſtate tail, UNDER A Burr. 2579. 


* HIS FATHER'S WILL ?”— The teſtator, Milliam Williams, i Black. Rep.672. 


4 — * = — . - . 9 1 
10 was ſeiſed in fee of a plantation in Jamaica, at the time; 


however, there never was any other child, and one of the 
daughters was ſince dead without iſſue. By his will, he de- 
| —— Vviſcd 


n fee , i, k, ), 343 Un. 
when he made his will, had only this one ſon, John, and two 3J, Hug. Law 


daughters, but he thought his wife to be then with child; Tradts, 490, 


— * 


* — 
Gi r 
— 


— 2 as wg 
— 8 « ” « "Rs 
” URS, rogers — Ar 


Art's os 


— — 
— 


7 4 
"Þ ; 
14 
7 
. 
1 
it 
* 
4 
1 £ 


i 
i 
; 
# 
} 
| 
2 


— —— —— 


104 


7 Þ 
0 


Deviſes. (7: Fec-tarl.) 


viſe in the following words: “ ſhould my wife be enſieni 


_« w'th child, and it be a female, I give her 2000l. and it a 


male, I give and bequeath my eſtate, real and perſonal, 
« equally to be divided between the ſaid infant and my fon, 
« Fohn Milliams, when the ſaid infant ſhall attain his age of 
£ twenty-one years. Item, it is my intent and meaning, 
„that none of my children ſhall ſell or diſpoſe of my eſtate for 
longer time than his life and to that intent, I give, deviſe, 
and bequeath all the reſi and reſidue of my eſtate to my ſaid ſon, 
“ John Williams, and the ſaid infant, for and during the term 
f their natural lives, the remainder to my brother-in-law, 
F. C. and his heirs, for and during the natural lives of my 
{aid ſon, John Milliams, andthe ſaidinfant, andtheremaind- 
er to the heirs of the bodies of my ſaid ſons, John Williams, 
te and the ſaid infant, lawfully begotten, or to be begotten;“ re- 
mainder to his daughters, for their lives; remainder to 7. G. 
and his heirs to preſerve contingent remainders &c.; remaind- 
er to the heirs of the bodies of his daughters; and he declare 
that the ſhare and part of his ſaid daughters, if either ot 
them ſhould die, ſhould immediately veſt in the heirs of their 
bodies. The defendant claimed under the remainder to the 
e e John being dead. — The ſhort hiſtory of the pro- 
ceedings is this: an ejectment was brought in Jamaica, and a 
ſpecial verdict found, which came over 2 the opinion of the 
privy- council upon an appeal, in the nature of a writ of 
error. It was agreed, that an immediate judgment ſhould 
not be given in the cock-pit, but that the appeal ſhould be 


* 


. 


0 


Lad 


adjourned, and, in the mean time, a ſolemn opinion taken in 


Weſtminſter-hall : at firſt, it was agreed to ſtate a caſe for the 


opinion of the court of B. R. which might have been adjourt- 


ed, on account of difficulty, into the exchequer chamber; but a 
caſe from the king, in his judicial capacity, Thing New; it was 
afterwards thought better, that the point ſhould be brought be- 
fore the Court, upon the pleadings in a feigned action 0! 
treſpals ; accordinglv, to @ declaration in treſpaſs (laid in Mid- 
dleſex, under a videlicet) the defendant pleaded the will. The 
plaintiff rep/zed a recovery (on the ground that the fon took 
an eſtate tail), and to this replication the defendant demurred. 
No doubt was made of the rule in SHelley's caſe, in C 
Littleton, and other books (1), „ that when the anceftor. . 


« any gift, deviſe, or conveyance, takes an eſtate for life, 


« with remainder mediatcly or immediately to his heirs, in 
« fee, Orin tail ; the word heirs is a word of LIMITATION, 
« and the eſtate of inheritance thall ve? in the qnce/tor, and 
“ the expreſs limitation for lite is of no effect.“ | 
The counſel for the plaintiff did not diſpute, but that upon 
this will there were words which ſhewed the teſtator's into: 


_ — 2 


— _—_— _—_ * — 


(1) 1 Co. 104 b. Cs. Lit. 22. & 319. b. 
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to deviſe his eſtate in ſtrict ſettlement. The teſtator ex. 


preſsly declared, & that he meant that none of his children 
« ſhould fell for Inger than his life; and to that intent, 
deviſed to truſtees, to preſerve contingent remainders, which 
ſcems equivalent to his ſaying, they ſhould not have an 
« eſtate tail; © and that the heir thould take a contingent 
« remainder by ſuch deſcription, as 4 purchaſer, which his 
« anceſtor had no power to alien.“ If the heir was to take 
the inheritance by ſucceſſion, there could be no contingent 


remainder to preſerve, and his anceſtor might alien there. 


fore, the counſel for the plaintiff did not diſpute the intent: 
but they contended, that be the intent ever /o plain from other 
parts of the will, the rule holds, „that the inheritance muff 
« veſt in the anceſtor.“ a 5 

The counſel for the defendant contended, that the 
teſ 1101's intent was manifeſt from other parts of the will, 
* heirs”) might be conſtrued a word of deſcription, and the 


tir ſhould take the jnheritance as a purchaſer : that ſuch a 


deviſe was Contrary to no rule gf law ; that a teſtator might 
I! mit in this manner by apt words; and F the teſtator's 
intent be clear, and what he intends be agreeable to the rules 
o law, it hall be executed, in what manner.ſoever he may 
have expreſſed himſelf, | : 

Tur CouRT not being able, after the moſt mature deli- 
detation, to concur in opinion, the julges delivered their ſen- 
uments ſeriatim; and Mr. Juſtice Y ATES holding it to be an 
eſtate taih and Lord MANSFIELD, and the other two judges, 
nolding it to be an eſtate only for fe, there was— Judgment 
{vr the defendant. | 

Tux PLAINTIFFS brought a writ of error in the ex- 
chequer chamber, and it was ſeveral times argued there; 
and, on the 29th of January, 1772, the Judges who com- 
poted that Court gave their opinions ſeriatim. Sir THOMAS 
PARKER (then Lord Chiet Baron), Mr. Baron ADaMs, 
Mr, Juſtice GouLD, Mr. Baron PRERRO TT, Mr. Juſtice 
BLACKSTONE, and Mr. Juſtice NAREs, were of opinion 
tor the plaintiffs. Mr. Juſtice BLAcKsToNE (who made a 
very able and elaborate argument) agreed with the majority 
of the court of King's Bench, * that zf the intent of the teſta- 
tor manifeſtly and certainly appeared (by plain expreſſion, 
— neceſſary implication from other parts of the will), 
: that the heirs of the body of A. ſhould take by purchaſe, 
: and not by deſcent, then a deviſe to A. for life, and, after 
; his deceaſe, to the heirs of his body, not only might but 

muſt be conſtrued an eſtate in ſtrict ſettlement :*' but he 
thought, it did not manifeſtly and certainly appear, from the 
mere intended reſtraint of the power of alienation in A. that 
the teſtator had meant that the heirs of 4.'s body ſhould take 

Py purchaſe, and not by deſcent ; or even that he Ke the 

+ 3 | difference 


105 


106 


Deviſes. (In Fete. tail.) 


difference between the two methods of takin - The Lord 
Chief ſuſtice of the Common, Pleas (Sir Iilliam De Grey), 


Noe. ev dim. 


Geo. Dodſon, eſq. 


27. Grew, et al, 
Hil. Ter. 

7 Geo 3. C. B. 
2 i ili. 322. 


and the preſent Lord Chief Baron, were tor aſfirming the 
judgment of the court of King's Bench, | 

The defendant afierwards brought a writ of error in the 
Houſe of Lords, to reverſe the judgment of the exchequer 
chamber; but the parties, at length, compromiſed the dif. 
pute, and, on the 7th of May, 1777, the writ was nonprotl. 
ed upon the petition of the plaintiff, 1 Doug. 344. 

A deviſe to CG. G. for life, and, after his death, to the iſſue of 
his body, and the heirs of the body of ſuch iſſue, is an eſtate- 
tail in C. G.— The teſtator, Daniel Dodſon, being ſeiſed in fee 
of the lands in queſtion, by his will deviſed the ſame in theſe 
words, viz. “1 give, 4 and bequeath, unto my nephew, 
« George Grew, all my lands (naming and deſcribing them 
particularly), to hold the ſame, with their appurtenances, 
* unto him the ſaid George Grew, for and during the term if 
« his natural life, and from and after his deceaſe, to the uſe if 
* the iſſue male of his body, lawfully to be begotten, and th: 
« heirs male of the body of ſuch iſſue male; and for want of ſuch | 


iſſue male, then I give all and every the aforeſaid premites 


«© unto my nephew, George Dodſon, his heirs and aſſigus for 
© ever.” George Grew, the deviſee, had no child, but en- 
tered on the premiſes in queſtion, and ſuffered a common 
recovery thereof, and died without iſſue male. The queſtion 
was, Whether George Grew took an eſtate- tail, or for life 
only, under the faid will? WILNOrT, Ld Ch. J.— The 
ſtatute of wills gives a man power to deviſe his lands, but 
he cannct, by his will, create a perpetuity, nor reſtrain tenant iu 
tail from ſuffering a recovery, &c. &c. theſe being contrary 
to the rules of Jaw. The intention of the teſtator clearly 
was, to give George Grew an eſtate for lite only; but his 11- 


tention alſo clearly was, that all the ſons of George Grei 


thould take in ſucceſſion ; both theſe intentions cannot tike 
place, for if the deviſee, George Grew, took only an eſtate for 
life, his ſons could never have taken, and although it eventu- 
ally happened that he had no ſons, yet we muſt conſider this 
caſe as if he had had ifſue; therefore, to enable them tc 


take, George Grew muſt be adjudged to have been tenant in 


tail, for the teſtator's great intention moſt clearly was, that 


the lands ſhould never go over to Dodſon, the leflor of the 


plaintiff in remainder, but upon a failure of iſſue of Gœerge 
Grew.—The word iſie, in a will, is either a word of pur- 
chaſe or of limitation, as will beſt effectuate the intention of 
the teſtator; it is a plural word, and takes in all the ſons 0! 
George Grew z and the words © iſue male of his body, and the 


& heirs male of his body of ſuch iſſue, mean only that they 


were not all to take at a time but in ſucceſſion, as if he 1 
ſaid to his fir/t, and every other fon, &c. Caſes upon WI 


have 


Oevites. (In Fe- tail.) 


have no great weight, unleſs they are exactly in the very 
paint; che imention is the great thing which governs. 


Cuive, J.—The word i ue is one of the moſt vexed words 


in the books, ſometimes it is nomen ſingulare, ſometimes 


plurah ſometimes a word of limitation, ometimes of purchaſe, 


bur it muſt always be conſtrucd according to the intent of the 
will, or deed, wherein it is uſed: F one grants to a man and 


his. iſſue (who has iſſue at the time of che grant), the iſſue 


ſrall take jointly with him. In the preſent caſe, the great 
intention is to give, in ſucceſſion, to all the ſons of George 
Grew, which cannot be without conſtruing it an eſtate-tail 
in him. BATHURST, ].—lt is a rule, that where an anceſtor 


takes an eflate of freehold, if the word iſſue in a will comes. 


after, it 15 a word of limitation; where there appears a parti- 
cular intent, and a general intent, the Fee muſt take 
place. And he agreed, that the general intent could not 
take effect, unleſs Grew was conſidered to be tenant in tail. 
GouLD, J.— The word iſſue is uſed in the ſtatute de donts 
romiſcuouſly with the word heirs : the word ue compre- 
nends the whole generation, as well as the word heirs, and, in 
my judgment, the word ie is more properly, in its natural 
ſignification, a word of limitation than of purchaſe. Judg- 
ment for the defendant. | 
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By a deviſe of the fre ſimple and inheritance to A. and his Davie, et al. v. 


child or children for ever auben he ſhall be 21 years of age, BUT 
if he die before that time, then the fee ſiniple and inheritance 10 


Stevens, et al. 


20 Geo. 3. B. R. 


B. A. takes ny an eſtate tail.— The teſtator, Chriſtopher t Doug. 329. 
e 


Stevens, being ſeiſed in fee ſimple, deviſed in the following man- 
ner: —“ I alfo give and bequeath to my ſon William Stevens, 
* when he ſhall accompliſh the full age of twenty-one years, 
* the fee-ſumple and inheritance of Lower Shelſtone, To HIM 
* AND HIS CHILD OR CHILDRFN TOR EVER. But if my ſon, 
„William Stevens, Hall happen to die before he ſhall accom- 


e pliſh the Jul age of twenty-one, then 1 give and bequeath he 


* fee-fmple, and inheritance of Lower Shelſtone to my wife Eli- 
" zaveth Stevens for ever.” — THE QUESTION was, What eſtate 
William Stevens took under the will? Lord Mansr1sr.D:—If 
the teſtator had uſed the words, Call his eſtate,” *inheritance,” 
or * for ever,” and had ſtopped there, the fee- ſimple would 
have paſſed, But the words, © child or children,” are to the 
full as reſtrictive as if he had ſaid, © if my fon die without 
heirs of his body.” To give the father an eſtate in fee, 
would be to ſtrike thoſe words out of the will. They muſt 
operate to give him an eſtate-tail ; for there were no children 
born at the time, to take an immediate eſtate by purchaſe. 
dle meaning 18 the ſame, as if the expreſſion had been, © to 
: William and his heirs, that is to ſay, his children or his ſue.” 
Ane words, “for ever,” make no difference, for William's 
ſue might laſt for ever. PER CURA: We are of opi- 
mon, that Vilia Stevens took (under the above will of 


Chri/topher 
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F.vans, ex dim. 
Brooke, bart. v. 
Aſtley, eſq. er al. 
- Mic, Ter. 

5 Geo. 3. B. R. 
3 Burr. 1570. 

7 Rack, Reps. 439- 
521. 1 
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Chriſtopher Stevens) an eſtate- tail to him and the heirs of his 
body, with reverſion to himſelf in fee, by deſcent. 

Sir Samuel Daniel was, on the 19th of February, 1762, 
ſerſed of the premiſes in queſtion ; and being ſo ſeiſed, he on 
that day made his will, duly atteſted, and written with his 
own hand, in which will were theſe words: © I do give, grant, 
« limit, deviſe, and appoint all my ſaid manors, lands, and te- 
« nements, with their appurtenances, in Over-Tabley, &c. 
&«& with their ſeveral and reſpective rights, members, and ap- 
& purtenances in the ſaid county of Cheſter, and all other 
«© manors, &c. &c. and hereditaments whatſoever, of what 


« kind or nature ſoever, wherein I have any manner of eſtate, 


« ſituate, lying, and being in the county palatine of Cheſter, 
« unto Samuel Duckenfield, my godſon, and ſon of Chart. 
Ductenfield, of Mobberley, in the county of Cheſter, eſq. 
« during his natural life, ani the heirs male of his body, lawfully 
F be begotten ; and for want of ſuch iflue, to Charles Ducken- 
« fila, another of the ſons of the ſaid Charles Duckenjic/!, 
« eſq; during his natural life, and to the heirs male of i 
« body lawfully to be begotten ; and for want of ſuch iſſue, to 
« Fohn Duckenficld, another of the ſons of the ſaid Char; 


« Duckenfield, eſq; during his natural life, and to the heirs * 


* male of his body, lawfully to be begotten ; AND FOR WANT 


co SUCH ISSUE, THEN TO EVERY SON AND SONS OF THE 


LY 


« SAID CHARLES DUCKENFIELD, ESQ; WHICH SHALL BE 
© BEGOTTEN ON THE BODY OF SARAH HIS NOW WIFE: AND 
«© FOR WANT OF SUCH 1SSUR, then to William Hulton, of the 
“ city of Cheſter, during his natural life, and the heirs mate of 
*& his body lawfully to be begotten ; and for want of ſuch iſſue, 


then to Samuel Gold/ton, of Eaſt Ham in the county of 


« Eflex, my godſon, for and during his natural life, and the 
heirs male of his body lawfully to be begotten ; and for want of 
« ſuch iſſue, then to James Gold/ton, brother of the ſaid 
© Samuel Gold/?on, during his natural life, and the heirs mal? 
& his body laaufully to be begotten ; and for want of ſuch iſſue, 
to the right heirs of the ſaid Sir Samuel Daniel, for ever. — 
With a proviſo, that the eſtates ſo limited to the ſaid Samuel 
Ductenfield, and others, ſhould be on condition that he and 
they, and their deſcendants, to whom the premites ſhould 
come, thould procure an act of Parliament to take and uſe 


Lag 
A 


the name and arms of Danie/—And by the ſaid will he gives 


jointure not exceeding 209]. per ann. — Samuel, John, 


power to every perſon in poſſeſhon, to let leaſes for three 
lives on certain terms therein mentioned, and to — 
an 

Charles Ductenfield, the three ſons of Charles Duckenfield of 
Mobberley, all died without iſſue. But Charles Ductenfiel 
of Mobberley had a fourth fon, named William, born ajt*r 
the dafe of the will ; who became ſeiſed, and took the name 
and arms of Daniel, according to the directions of the will; 


and /uForod a recovery, and then made his will; (under 25 
ö | 1c. 4 


——=— 
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will the defendants claim).— William Hulton, and Samuel and 
Tamies Goldlon, (the other remainder-men), died without 
ilue male.——The leſſor of the plaintiff claims as one of the 
right heirs of the teſtator, Sir Sammel Daniel; viz. one moiety 
of the eſtate under a co-hcireſs, all the prior remainder- men 
being dead without iſſue. The queſtion was © WHAT eſtate 
« Sir Willium Duckenfield Daniel (the fourth fon of Chartes 
« Duckenfield of Mobberley, eſq.) took, under this will of 


« Sir William Daniel, viz. whether an gate tail, or for 
« life „Lord Mansfield, CHitzrF J. The reaſon of the 


nultiplicity and ſeeming diſagreement of the caſes in the old 


books, concerning what words ſhall create an eſtate tail, and 


what an eſtate for life, in a will, has ariſen, not ſo much from 
endearouring to follow the intent of the teſtator, as from ad- 
lering to an old rule of law; that the anceitor cannot take a 
mere eſtate for life, if in the ſame deed, an eſtate be piven to 
his heirs as purchaſors. The reaſon of this rule was founded 
in feodal tenure. For otherwiſe the lord, on the death of 
the anceſtor, would be defrauded of his feodal profits. But 
ſince theſe tenures have been taken away, the Courts have 
indeed followed the rule of law, where the caſe was plainly 
and directly within it; but have departed out of it, wherever 
he intent of the teſtator was clearly againſt it. This has oc- 
calioned the variety. The true conſtruction of the teſtator's 
ment, is to be collected from his will, taking in the nature of 
the thing deviſed, and the relations the perſons ſtand in to him. 
he plaintiff claims as right heir to the teſtator, to whom the 
ſiſt remainder is limited by the will. He therefore claims 
vader the will: and the ſame conſtruction muſt now be uſed, 
a if William Hulton, or any other intermediate remainder- 
wan had been living, and had brought this action. Now 
nothing is ſo clear as that the conſtruction muſt be agreeable 
to the intention of the teſtator, collected from his will; and 
no-body can doubt of the intention of the teſtator. Tis too 
ſtrong, to ſuppoſe that he meant ning to the after-vorn 
lons.—The words of the will make them indeed joint-tenants ; 
dut tis impoſſible that at could be his intention: for, this 
teſtator deſires leaſes to be renewed for the benefit of the fa- 
"iy, They are to have power to make leafes and ointures. 
and can there be ſix or ſeven jointures, all at once? It muſt 
therefore be admitted, that they are to take in ſucceſſion. If 
105 the other circumitances mult be taken in, to ſhew what 
titate he meant to give them. And there can be no doubt, 
Ut that he meant them an eſtate in rail male, Though the 
uh is 20ritten with the teſtator's own hand, he probably copird 
t from a draught ; and he ſeems, by miſtake, to have omitted 
lome words which were inſerted in the original draught, In 
lle proviſo, he recitcs cnough to ſhew that he meant to give 
t to the after-born ſons in tail male, as he had done to the 
"ther ſons. It is clear that the teſtator intended the ſame eſtate 
© tele after-born ſons, by anal:g;, as he had given to the 
| | Prior- 
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prior-born. W1LMorT, J. alſo declared, that he had not the 
leaſt doubt. He conjectured, that the cauſe of the variation 
between the deviſes to the born and unborn ſons of Char: 
Duckenfield was, that the drawer of the will conceived he 
could not give to an after-born ſon for his life; and graft a limi. 
tation upon it to another perſon not in being, for life. If the te-. 
tator had intended the latter to be for life, he would have ſaid | b 
fo: but he leſt it to the general diſpoſition.” But whatever the d 
2vords are, is it poſſible to imagine that he intended to difinherit 
if | his own nephews, for the fake of ſtrangers; after he had 
[ adcpted theſe nephews, as his own ſons, for the ſupport of his 
1 
' 


family ? All the proviſions tend to prove the contrary, moſt 
clearly. He certainly meant them to take fucceſſively, and 
not jointly. He could never mean, that they ſhould all live 
in the family-houſe zogether, or make ſeveral concurrent join- 
tures. © For want of ſuch iſſue“ means © for want of 
« heirs male of the body”: and this is the true conſtruc- 
tion. YarTEs, J. likewiſe declared he had no doubt.—Judg- 

ment for the defendant. | ; 4 
Foſhua Brown, being ſeiſed in fee of the premiſes in que- 
ſtion, by his laſt will, dated the 4th of May, 1694, devited the 
| Chapman, fame to his wife for lite, and after her death, to his brother, 
dim. Oliver, et 7 homas Brown, until ſuch time as Milliam, the eldeſt ſon ot 
aer his brother, Reginald Brown, ſhould attain the age ot 
| 5 Geo. 3. B. R twenty-four ; and from and after the ſaid William's attaining 
| 3 Burr, 1620. that age, he gave the fame to his ſaid nephew, //lon 
| | Brown, and his aſſigns, for and during the term of his natural 
= - life ; and from and after his death, then to the firſt ſon of the 
. body of the ſaid Milliam Brown, lawtully begotten or to be 
| begotten, and to the heirs male of the body of ſuch firſt fon 
lawfully to be begotten 3 and for want of ſuch iſſue, then 0 
the ſccond, third, fourth, fifth, and every other ſon and ſons of 
the ſaid /7/7/liam, according to their ſeniority, and to the heirs 
male of their bodies, the eldeſt of the ſaid ſons of the {aid 
William Brown, and tie heirs male of his body, always to be 
preferred before the younger and his heirs male; and / 
want of ſuch iſſue of the bady of the ſaid William Brown, then 
to the SECOND soN of his ſaid brother, Reginald Brown, for 
and during the term of his natural life; and after the death / 
the ſaid ſecond f5n of his ſaid breather, Reginald Brown, then '4 
the fir ſi ſon of the body of ſuch $EcoxnD SON, of his ſaid brothe”: 
| | Reginald Brown, lawfully begotten or to be begotten, and to tt 
1 . heirs male of the body of $UCH SECOND sox, lawfully t. K 
| begotten ; and for default of ſuch iſſue, to the (1) third, fourts, 
fifth, and every other ſou, or ſons, of the ſaid ſecond ſon of the 
ſaid Reginald (according to their ſeniority), and 10 the lei, 
male of the bodies of the ſaid third, fourth, fifth, and other. 


— 


3 
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| if the ſaid ſecond ſon of the ſaid Reginald, lawfully to be be- 


-:tten, the eldeſt of the ſaid ſon and ſons, and their ſeveral 
heirs male, according to the ſeniority and priority of birth, 
10 be preferred before the younger of the ſaid ſons, and their 
heirs male; and for want of ſuch iſſne, then to the eldeſt or 
next ſon, or ſons, of the ſaid Reginald Brown, for the time 
being, for the term of his natural lite ; and, after his or their 
deaths, to the heirs male of the body of ſuch elde/? and next 
{on of his brother Reginald; and for want of ſuch iſſue, then 
to the fir/? ſon of his brother, Samuel Brown, for and during 
the term of his natural lite; and from and after the death of 
ſuch firſt ſon of his brother, Samuel Brown, then to the firſt 
fon of the body of ſuch firſt ſon of the ſaid Sammel Breton, 
lawfully begotten or to be begotten, and to the heirs maie of 
the ods of ſuch firſt fon of the ſaid Samuel Brown, la w- 
tally to be hegotten; and for want of ſuch iſſue, chen to the 
lecond, third, fourth, fifth, and every other ſons of the eldeſt 
ſon of Samuel, in tail male; and for want of ſuch iſſue, then 
to the ſecond, third, fourth, fifth, and each other ſon and ſons 
of Samuel, for their reſpective lives; and after their reſpeCtive 
deaths, to their reſpective ſons, in tail-male; and for want 
of ſuch iſſue, then to his own right heirs for ever. Then comes 
this article, © And I do declare that the reaſon of my ſettling 
and limiting my ſaid meſſuages, lands, and he EE 
« as atoreſaid, is becauſe | defire to have the ſame continue in 
& my name and blo:d, fo long as it ſhould pleaſe God to per- 
mit the ſame.” On the 1it of Augult, 1694, Jeu 
Br-wn, the teſtator, died ſeiſed of the premiſes, without any 
ive; leaving Ann, his widow; his three brothers, Thomas, 
Reginald, and Samuel; and his nephew, I liam Brown, tlie 
oniy ſon of the ſaid Reginald at the time of the teſtator's 
death, and alſo at the time of making his will, and who was 
born on the 29th of March, 1682.— Upon the teſtator's 
death, Ann, the widow, entered; and ſo did Themas, lis 
bother; (on their reſpective parts, deviſed to them): and on 
ne 29th of March, 1706, the nephew, William, haviug 
tained his age of 24 years, he alſo entered upon the tene- 
ments deviſed to him. — After the death of Foſhua, the teſ- 
tor, but during the life of Villiam, his nephew, Reginald, 
due tettator's brother, had iſſue a ſecond ſon, namely. 
inomas BRown, who was born the 13th of March, 
1095: and on the 16th of January, 1696, Reginald died, 
leaving iſſue, the ſaid William and Thomas, and had no other 
ſons. On the 12th of January, 1712, Ann the widow died; 
ad Milliam, the firſt ſon of Reginald, entered upon the 
premiſes; and died ſeiſed thereof, on the 20th of December, 
i722; leaving iſſue, I8sABELLA, now the wife of Richard 
Vier, the plaintiff. Upon his death, THoxt As, his brother 
it e2d ſon of Reginald), entered; and in 1729, 1 C. 2. ob- 
Lined an act of pariiament to enable him to grant mg ef 
| calcs 
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leaſes of the premiſes in queſtion; having then a ſon, names 
Reginald, and a daughter, both under age: this Reginald was 
born the 4th of October, 1718, and was the only iſſue male 
of Thomas; and died the 26th of April, 1736, without iſſue, 
and unmarried, and under the age of 21.—In 19 44, a common 
recovery was ſuffered of the premiſes, by Thomas Brown, 
who was the vouchee: which, by indentures of bargain and 
ſale, and of reieaſe, dated the iſt and 2d of April in the ſame 
year, was declared and agreed by all the parties to the faid 
indenture, to be and enure to the uſe and behoof of the ſaid 
Thomas Brown, his heirs and affigns for ever, and to, or for, 
no Other uſe, intent, or purpoſe whatſoever.— 7 homas Brin, 
| being {o ſeiied, on the gth of June, 1762, made his will, 
whereby he deviſed the premiſes in queſtion (after the death 
of Margaret, his wife, and Sarah Barlow [now Maſon}, his 
daughter) to his grand-ſon, Fohr Barlow, his heirs and 
aſhens for ever; and on the 7th of November, in the ſame 
year, died; leaving the defendant, Sarah Maſon, the wife of il 
the defendant, Fefſon Mafon, his daughter and heir at lau. 
— Thomas and Samuel Brown, the brothers of 79/1, the 
origine! teſtator, died without any iſſue. IsABELL a OL1vER, 
the plaintiff, is Heir at /aw of WILLIAM Brown, the 77 
ſon of Reginald Brown; and is alſo heir at law of Feſbua 
Brewn, the original teſtator. The defendant, Sarah Malen, 


is heir at law of Thomas Brown, the ſecond ſon of the aid ; 
| Reginald. | | f 
The following Pedigree will give a clear Conception about the 

: | Parties. = N 
Fosnva Browns REGINALD TrHomas SAMUFL q 
the teftator, ded died, 16th. ef Jan. died on rgth Jan. died without iffot. 10 
on Iſt Aug. 1694; 1696, and left iſ= 1714. S. P. 8. P. 
leaving three bro- ſue ſe 
thers and one ne- | ; n 
phew { Wllum.} | i 
| | | | | t; 

\ | | _ 
\ 855 l : EE x 77 0 A 

William Brown, . TroMAsS Bower. tl 

born 29'h March, 1682 3 born rzth March, 1695; x th 

died 2oth Decem. 1722. died 7th Novem. 1752. « 

—— He made a will; 8 

only one daughter and had iſſue— i 

l RT . 

Is ABEL LA, 3 j tel 

the wife of Rxolix Ap, San AH, an: 


17. . 
en, 


Richard Oliver, born 4th Oct. 1718; wite of 7/5; 


leſſor of the died 26th Apr. 1736. now living ; one of Vt 

| p Plaintiff, 7 NE the defendants, Wl, 
x | | Tre qQuesTION was, © Whether THomas, the ſccon Co 
[+ “ ſon of Reginald (which Thomas was not born till after -_ Jea 
« death of the teſtator, Foſhva Brown), took an eitate 77! on 


| , * : ret” 2 
under 7gſbua Brown's will, or only an eſtate for e bo | 


iſſae. 


, 
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the argument for the plantiff, iT was ADMITTED that there 


was an inaccuracy or confuſion in the wording of the deviſe 


that is to take place immediately after the death of Reginalebs 


ſecond fon. The words being, “ And from and after the 
« death of the ſaid ſecond ſon of my ſaid brother Reginald 
« Brown, then to the „% fon of the body of /urh fecond fon 
« of my ſaid brother Reginald Brown, and to the heirs male 
« of the body of such SECOND $0N; and for default of ſuch 
« ifjue, to the ird, fourth, fifth, and every other younger 
% fon or ſons of the ſaid ſecond ſor of my ſaid brother Regi- 
na Pogzun, and to the heirs male of the bodies of the 
© ſaid hir, fourth, fifth, and other ſons of the ſaid ſecond 
* /;n of the faid Reginald Braun.“ But it was CONTENDED 


that this was owing to a mere accidental omiſſion in tranſerib- 
ing the fair copy of this will from the original rough draught 


of it, That it was evident, that a line was inadvertently left 
out: and it was moſt clear, what that line muſt have been. The 
deviſe immediately after the death of Reginald's ſecond fon 
5, © Jo the ff ſon of ſuch ſecond ſon's body, and to the 
* heirs male of the body of ſuch.” —Thus far the tranſcrib- 
er copied the draught right. But here he has plainly 
omitted . the following words“ Firft fon lawfully to be 
* begotten 3 and for want of ſuch iflue, then to the ſecond 
* {pn of the, body of ſuch ſecond ſon of my ſaid brother 
* Reginald Brown lawfully to be begotten, and to the heirs 
male of the body of ſuch.” - And that if theſe words had 
been-inferted, the clauſe had been quite clear, ſenſible, and 
methodical. It was alſo obſerved, that Thomas Brown, the 
iccond ſon of Reginald, had himſelf decided the preſent 
quettion, by applying for and procuring an act of parlia- 
nent, wherein he is, upon his own ſuggeſtion, recited to be 
(rant for life, with remainder to his firſt and other ſons in tail 
male ſucceſſively.— TIE couNSEL for the DEFENDANTS laid 
t down as an eſtabliſhed rule of law, © That if a deviſe be 
ne for life, and afterwards a limitation, either immediate or 
mecate, to the heirs of his body, the deviſee takes an eſtate tail.” 
And as to the INTENTION of the teitator, ſuppoſing it to 
we been clearly what was contended for, on the behalf of 
the plaintiff and ſuppoſing (though not admitting) ” That 
: the imagined omiſſion in the will, might be ſupplied by 
| Conſtruction ;” yet that intention corld n:t tate effef? ; for 
© Ys a limitation of a poſe5:/ity upon a pelſibility; and mani- 
wy tended to a perpetuity, by a ſuſpenſion of the inherit- 
= tom veſting, and conſequently rendering the eſtate un- 
P:enzble tor a longer time than the policy of the law allows; 
5A has not yet been permitted to laſt longer than the 


dals of a life, or lives in being, and one-and-twenty 

yore beyond. THe Cour held that Thomas, the ſecond 

3 ot Reginald, took an eſtate Tait. They could not inſert 

ac imitations which the plaintiff's counſel ſuppoſed to be 
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left out: and as the will now ſtood, there was no queſtion 
in the caſe. But if the omitted limitations could have been 
ſupplied by conſtruction, they thought the unborn ſons of an 
unborn fon could not have taken; and that, to effectuate the 
general intention of the teſtator, the word “ /on” ſhould be 
conſtrued a word of /imitation ; and an eſtate TAIL given 
to the ſecond fon of Reginald. Lord MANSFIELD : —A 
court of juſtice may conſtrue a will; and, from what is 
expreſſed, neceſſarily 7mply an intention not particularly 


ſpecified in words; but we cannot, from avbitrary conjec- 


ture, though founded upon the higheft degree of probabi- 


lity, add to a will, or ſupply the omiſſions. Lord Hardwicke, 


though generally liberal in conftruing the intent of teſtators, 


would u ſupply a contingency omitted, in the moſt favourable 


caſe that could exiſt. A mother deviſed her real and per- 
fonal eſtate to her daughter (who was an only child); “ And 
if ſhe died before ſhe is of age to diſpoſe thereof,” then 
deviſed it over. The daughter lived to be married; and 
died, lcaving a daughter, between 20 and 21. Lord Hard- 


 wicke.decreed for the deviſee over, as to the real eſtate (1). 
— But F words are rejected, or ſupplied by conſtruction, i: 


muſt always be in /pport of the manifeſt intent. Here, 
adding the words would defeat the general intent, which cer. 
tainly was, * That the iſſue male of the ſecond fon of Reginald 


© ſhould take, before it avent to the others in remainder.” But 


i# the words were added, the limitation by the rules of lau 
would be void. A PpoSSIBILITY cannot be deviſed upon 3 
poſhbility. The intent cannot be effectuated, unleſs the ſecond 
ſeu of Reginald has an gſtate tail. The blunder of expreſſion 


is here favnrable to the real meaning; and therefore can 


be ſupplied by conſtruction : the conſtant object of which is, 
e to attain the intent.” For this purpoſe, wwords of limitu- 
ion ſhall operate as words of purchaſe ; implications {hall ſup- 
ply verbal omiſſions ; the letter thall give way; every in- 
accuracy of grammar, every impropriety of terms, ſhall be 
corrected by the general meaning, if that be clear and mani- 
feſt. © But here, to ſupply the words omitted by miſtake or 
blunder, would introduce. a blunder in law, and defeat the 
teſtator's general view and intention. As the words ſtand, 
the ſecond ſon of Reginald took an ale tail. The intent ot 
the teſtator cannot be anſwered, but by giving him an eſtats 
tail. Therefore the literal conſtruction is moſt agreeable to 
the intent, and muſt prevail. The private act of parliament 
cannot effect his queſtion. WILMor, J.— Ihe queſtio 
is what this teſtator intended? and whether we can 
give it effect in part? At the time of the teſtator's {oathy 


William the firſt ſon of Reginald was born: * * 
ſecond, was not, He certainly meant the ſaine dat 


bs — — 


— — 
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Tomas as to William. But that intention can not tale effecÞ | 


according to the rules of law : you cannot limit a n9n-entit 
upon a non-entity 5; a poſſibility upo a poſſibility. It, was a 
fary that the ſecond fon ſhould be tenant in tail, in order, to 
give the intention of the teſtator an effect. If the deviſe to 


the ſon of Reginald's ſecond fon ſhould be a nullity, the 


general heirs at law of the teſtator would take, though never 
ſo many heirs male from Reginald thould be living. Let 
his interition therefore take place, as far as it can go : «but it 
can go no further. The clauſe of his name and blood is, in 
effect, ſaying © That the blood of Thomas ſhall inherit, be- 
© fore it goes to his daugliters.“ Beſides, how can we 
make wills, and infert words arbitrarily and by conjecture? 
Wards in a will are to be conſtrued as words of limitation, or as 
words of purchaſe, as they will beſt eſfectuate the intention of the 
tftator : whereas the correcting this blunder (if it be one) 


mult render the will abortive; and diſappoint the intention of 


the teſtator, to a very high degree. As to the act of parlia- 
ment—lt is nothing at all: it is only to impower him to 
make building-leaſes: and was intended for the ſecurity of 
the purchaſers. The will is there recited, different from 
what it really is. This is clearly an eſtate-T AI... Judgment 
for the defeadant. And this judgment was affirmed by the 
Houſe of Lords, 26th February, 1767. . 


On the trial of an 73 the following caſe was re- Fen, ex dim. 
the Court, Thomas Layton, on the 20th W. Lowndes 


ſerved for the opiniono 
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. 3 5 h „and 
of May, 1723, by his laſt will and teſtament, gave and deviſed 5 


in the following words“ Item —I give, devife, and be- Efqrs. v. Wm. 


« | . . 7 . '\ Lowndes the 
I s | 
queath unto my dear and loving wife (in lieu of dower), „ 


* all thoſe &c. (deſcribing the premiſes) during the term of 


Lownes Stone, 


her natural life. Item give, bequeath, and deviſe my Eſqrs. Fr. Ter. 
« aforeſaid | efli land d miſes herein 8 Geo. 3. B. R. 
« Mcd manors, meüuages, lands, and pre miſes herein Bir, 4246 

before given and deviſed to — ſaid wife, during 8 He. 


: natural life, and after her deceaſe, to my daughter Mar- 
garet Lowndes (now the wife of William Lowndes, junior, 
* eſq.) for and during the term of her natural life; and 
a after her dleceaſe, to my grandſon Layton Lowndes, THE 
SECOND SON of my ſaid daughter Margaret, and to the heirs - 


male of his body ; and for want of iſſue male, to the iſſue - 


i ſemale of his body lawfully to be begotten; and for want 
of ſuch iſſue, to ſuch other ſon of my ſaid daughter Mar- 
g Laret.—If my grandſon Layton Lowndes ſhould live and be 
: the eldeſt, then to ſuch ſon who ſhall be the SECOND ſon of her 
body living at the time of her deceafe, by the ſaid Milliam 


" Lowndes, her preſent huſband ; and if but oxE ſor living at 


the time of her deceaſe, then to ſuch only ſurviving ſon and 


: his heirs for ever. And for want of iflue male at the time of 
. the deceaſe of my ſaid daughter by her preſent huſband ; 
if more than one danghter, then do I appoint that the 


Leid eſtate hereinbefore deviſed, ſhall be ſold, &c. &c.” In 
Ee: I 2 | December 


= the et ern ah of 
PU on en 
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December, 1723, the teſtator died, leaving Elizabeth lis 
widow, and the ſaid Margaret Lowndes, his only child and 
heireſs at law : and the ſaid Elizabeth his widow entered 
upon the premiſes, and continued in poſſeſſion until her 
death, in ee 1757, when the ſaid Margaret Lowndes, 
or the ſaid defendant / illiam Lowndes the elder, her huſband, 
in her right, entered by virtue of the teſtator's will. Mar- 
garet Lowndes had iſſue by the defendant William Lowndes, 


her ſaid huſband, born in the faid teſtator's life-time, the 


defendant Milliam: Lowndes Stone, her eldeſt fon; Laytsn 


Lowndes, her ſecond ſon ; Charles Lowndes, her third fon ; 


Richard © Lowndes, her fourth ſon; the plaintiff Henry 
Lowndes, her fifth ſon; and Themas, born after the aid 
teſtator's deceaſe. Layton, Charles, and Richard Lowndes, 
ſeverally departed this life in the life-time of their ſaid 
mother; and the ſaid Layton and Charles died unmarried 
and without iſſue; and the ſaid Richard Lowndes left iſſue 
two ſons, the ſaid plaintiff V illiam Lozwndes the younger, and 
Richard Lowndes, infants; and no other iſſue. The ſaid 
Margaret Lowndes departed this life the 2d of March, 1764; 
leaving the ſaid William Lowndes Stone, the defendant, and 
the plaintiff Henry Lowndes and Thomas Lowndes her only tons; 
who, with the plaintiff William Lowndes the younger, and 
Richard Lowndes (ſons of the ſaid Richard, deceated), were her 
only male iſſue her ſurviving. Upon this caſe, the general 
queſtion ſubmitted to the Court was—WH#THER the plaintiti 
« is entitled to recover, upon either, and which of the two de- 
« miſes.” Lord MaxsFitLD, Ch. J.— The meaning of the 
teſtator was to form another family. He meant to exclude 
the eldeſt ; and to give eſtates in fucceſſion to the other ſons, 


_ excluſive of the eldeſt : his intention is plain.—-CuR* advi/ar? 


vult.— Lord MansFiELD, Ch. J. afterwards delivered their 
opinion: It is plain what the teſtator meant : he meant to give 
the eſtate to his ſecond grandſon Layton Lowndes, andi his iffue, 
in the firſt inſtance; and, in caſe of failure of Layton's iſlue, 
to ſuch of his other grandſons as thould happen to be . the 
ſecond ſon of his daughter Margaret, by Mr. Lowndes, at 
the time of her death, and to their iſſuc, in tail; and in 
caſe of failure of all their ifſue, then according to the ſub- 
{cquent. limitations mentioned in his will. He meant t 
make a new family in the then ſecond fon, or whoevel 


' ſhould afterwards become the ſecond fon of his daughter by 


her then hutband. "Though this was manifeſtly his 1! 
tion, I was extremely afraid that there were not avords enen 
to warrant us to put this conſtruction upon it. But I thin 
there are words ſufficient to juſtify a conſtruction agreeable 
to the intention of the teſtator. The firſt limitation 15 to 
Layton Lowndes, in tail; then to ſuch other ſon as might be 
the ſecond ſon of Margret, living at the time of her deceale, 


The ſubſequent limitation is upon a contingency which has ? 
% > happent 7 


nen- 
>N0W 
think 
eable 
15 to 
ht be 
ceaſe. 
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it), that then it ſhall come to his brother, 
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Fappened ; viz. Layton Lowndes' becoming the eldeſt fon in 
Margaret's /ife-time ; which he never did. The laſt limitation 
implies an eftate-tail in the fecond fon of Margaret, and thoſe that 


ſhould become ſo at her death, ſucceſſively. Then he goes on— 
« And if his daughter thould ſurvive all her children by her 
e then huſband, and the heirs of ſuch children,”* then he 


gives it over. Therefore the former limitations to the ſecond 
ſon of his daughter, Margaret, muſt alſo be conſtrued to have 
been an eſtate tail, Conſequently, all the ſons, except the 
eldeſt, are to take ſucceſſively in tail. It is immaterial whe- 


cher tail male or tail general; it is enough that they take an 


eſtate tail. Judgment for the plaintiff. 


A deviſe to the heirs male of J. S. in a will, and after- Hayes, ex din. 
wards in a ſchedule annexed, this eſtate being recited to be AbrahamFoorde, 


* ; Y g - 7, Nicholas 
given to F. F. thews the intent of the teſtator to give him an Forks Bo: ib. 
. . 1 8 I IO Geo. 3.B.R. 
to his heirs inale, and conſtrue him to be tenant. in tail.— 2 Bact. Rep. 698. 


eſtate for life, which the law will conjoin to the eſtate given 


John Forrde made his will on the 29th of June, 1711, having 
then two ſons, Rawlinſon and Milliam, and allo a brother, 
Nichelas, who had then alſo to ſons, James and Nicholas, 


and gave his real eſtate (charged with an annuity to his wife) 


to his eldeſt ſon, Rawlinſon, at the age of twenty-three, © tg 
« enjoy the whole during his life ; and the whole eſtate (of 
* which he is but tenant. for lite) ſhall, after his deceaſe, go to 


* his eldeſt ſon, that ſhall then be living; and, if he dies with- 


aut any ſon, or ſons, to enjoy it during their lives (of which 
* none are or ſhall be tenants, but while they live to enjoy 


* during his life, and to any of his heirs males during. their 
* then to the heirs males of my brather, Nicholas Foorde's, 
/ens, and to any of their heirs males, during their lives (of 
which none of them are tenants any longer, nor ſhall it be 
in any of their powers to ſell, diſpoſe, or make away, any 
part or the whole of it), And, if in caſe they all die 
without heirs male, then it is to go to the next of kin to 
me.“ —At the ſame time, and with the ſame ſolemnities 
and atteſtation, he publithed a ſchedule referred to in the ſaid 
will; the title to which ſchedule is in theſe words: AN 
* ACCOUNT HOW I DISPOSE OF MY ESTATE TO MY 
on, Rawlinſon Foorde, as followeth, he paying his 
mother, out of my real eſtate, the ſum of 151. per annum 
: during her life, and 24], per .annum during her life, out of 
: 12 mortgages; and then, all to revert to my on, Rawley 
Foorde, during his life; and, after his death, ta his ſons ; 
2 and for want of ſons, to his brather, William Foorde, during 
: bis life; and afterwards to William Foorde's eldeſt ſon; and, 
for want of he having ons, to my brother, Nicholas Foorde's, 
4 ſms; and for want of any ſons, to my eldeſt ſon's daugh- 
ers, and fo to the next of kin.“ —Afterwards, by a codi- 


te 
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vs 
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illiam Foorde, 


« lives, and no longer. And, if they die without iſſue male, 
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cil of the 1 5th of Auguſt, 1712, duly executed, he deviſes 


certain new purchaſed lands to his ſon, Milliam Foorde, aud 


faid William Forrde; and, for want of ſuch, to the heirs 
female of Rawlinjon Foorde; and, for want of iſſue by him, 
tuen to revert to the teſtator's heir general.—He then makes 
ſome other ſlight: alterations, and poſtpones his ſon Raulin- 
ſon's poſſeſſion of the eſtates and mortgages deviſed by the 
will, till November, 1713; “ and from and after the ſaid iſt 
« of November, the ſaid eſtate and mortgages to be and 
remain to the ſaid Rawlinſon and his heirs, ſubject to the 
„limitations in-the ſaid will.“ Rawlinſon and Willian, 
the two ſons of the teſtator, died witi:out iſſue male; the one 
in 1727, the other in 1732. 7 the eldeit nephew, dicd 
before William, the ſon; and, upon William's death, in 1732, 
Nicholas, the youngeſt nephew, entered, having then only 
| two ſons, Milliam and Savage, both now dead, without iſſue; 
5 | and afterwards two others, Nicholas, the defendant, and Abra- 
[ | | ham, theleffor of the plaintiff, the youngeſt. Nicholas, the father 
if of theſe two, in 1763, ſuffered a recovery, and deviſed to the 
leſſor of the plaintiff the youngeſt ſon.— The queſtion was, 
$ Whether Nicholas, the nephew, took an eſtate he life, or in 
. tail, under the will, ſchedule and codicil? Ld. MANSFIELD, 
CH. J. delivered the opinion of the Court: That the only 
doubt was, Whether, bv the words of the will, Nicholas, the 
"8 nephew of the teſtator, took any eſtate by implication ? That 
| this doubt was removed by the ſchedule, which expreſsly gives 
5 an eſtate to the ſons of his brother, Nicholas Foorde; that, there- 
. fore, Nicholas, the nephew, tcok an eſtate for life by impli- 
it cation, thus explained, which, being conjoined with the eſtate 
[| expreſsly given to his heirs males, will, by the known rule of 
1 law, gave him an eſtate in tail male; that the reſtrictions, after- 


—— 


io Plea, having ſuffered a recovery, had legally barred the eſtate tail. 
head fron This was a bill in Chancery, by Harriet Pleafance Fell, an 


P . Fell, v. Selomon 
| Fell, Ea. Ter. | | 
j ; Nat üN hog by him, and for an injunction, intiſting that the eee 
3. 39g. Only tenant for life. The defendant by his anſwer huts 
| ; that he, by virtue of the will hereinafter mentioned, did, 02 
the death of the teſtator, or at leaſt on the death of his own 
ſons, become tenant in fee of the premiſes in queſtion, o- 
tenant in tail in poſſeſſion, with remainder to himſelf in fee, 
and, therefore, entitled to cut down timber. On the hearing 
of the cauſe, on the 23d of April, 1771, the Lord Chanceller 
directed the following caſe to be made for the opinion of the 
court of Common Pleas.—On the 7th of December, 1705, 
the teſtatcor, Thomas Fell, by his will of that date, appointed 


his couſin, Salmon Fell, the defendant, “ ſole aa” - 


—_— ————— — ny 
_ — - — — a ” 
— > re — Ie 2. - 


the heirs male of his body, with remainder to Rawlinſon, and 
the heirs male of his body, remainder to the female children of 


wards impoſed by the teſtator, were inconſiſtent with the eſtate 
fo given, and therefore void; and that Nicholas, the nephew. 


infant, againſt Sælomon Fell, for an account of timber cut down | 
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4 that his will, and heir for life of all his eſtates; and after 
« his death to his ſon, Thomas, and his beirs male for ever. 
« But i the ſid 7homas thould die without iffue, then to his 
« next hetr maie for ever, the elder to be preferred before the 4 
« younger: and if no male iſſue left behind ſaid Solomon, then 3 
| « the eſtate to devolve to the females; and, if no females; { 


| (hen my {4id couſin, Solomon, to give and diſpoſe of the 
« ſame as he ſhall think fit.“ — The teſtator died on the 11th 


of December, 1764, leaving Salomon Fell, the father of the . 
5 defendant, his couſin and heir at law, who died on the 20th i 
| of March, 1770, leaving the defendant, his only ſon, and heir v1 
> at law.-—The defendant, at the death of the teſtator, had 1 
6 iſſue, Thomas, his only fon, and the plaintiff, his only daugh- * 
e ter, but had had another ſon, named Solomon, born on the 7th lit 
{ of Auguſt, 1763. who died on the 7th of November follows 1 
K ing; and the teſtator, when he made his will, knew the de- 43 
y ſendu nt had had ſuch a ſon, Solomon, born, but did not know if 
- .ch ſon, S:lomon, was dead. —'The faid Thomas Fell, the f 
j- { n of thedefendant, Solomon Fell, died in February, 1905, and . 
r the plaintitF is now the only ſurviviag child of the ſaid de- 
je fendant. THE QUESTION was, „What eſtate the defend- A 
85 « aut, Solomon Fell, took in the premiſes in queſtion, under 11 
m the ſaid will; and whether the plaintiff took any, and ur 
D, « what, eſtate in ihe faid premiſes, under the ſaid will?” — 04 
ly This caſe was fully argued; AND THE LorD Cher 1 
E Jusrie ac uainted the bar with the unanimous opinion of 

at the waole Court, to the foliowing effect: “ We are all of 

es opinion, that $91:mo:: Fell, the defendant, takes an eſtate for 

e life in the premiſes in queſtion, and his ſon Thomas being 

li- dead without iſſue, the plaintiff, the daughter of Szlomon, in 

ite the prelent ſituation of the family, has an eſtate in tail gene- 

of ral now veſted in her, in remainder expectant upon the death 

er- of the ſaid Solomon Fell, and that the ſaid Selamon Fell has the 

ate remainder in fee thereupon. ö 

W, A deviſe to the heirs of the body of A. (the elder of ſuch Heny v. Purcel, 

ul, iſſue, and his, her, and their heirs, to take before the younger, E. 4 5 

an &c.) veſts an eſtate tail in the eldeſt daughter of A. there 1 FR 

: bei Þ . . : ” 
wit ing no fon, remainder in tail to the youngeſt. — The teſta- 102. 

tis tor, John Evans, on the 19th of July, 1743, deviſed all his 
Its (| lands, &c. to a truſtee and his heirs, upon certain truſts. 

on And ſubject thereunto, in truſt to pay the rents and profits to 
wn Rebecca, the wife of Peter Barry, NI. D. for her ſeparate uſe 

of uring her natural life; and, after her deceaſc, & to the uſe 
fee, and behorff of the heirs of the body of the ſaid Rebecca Barry, 
ing a lawfully iſſuing ; the elder of ſuch iſſue, and his, her, and 
{ler their heirs, to inherit and take place before the younger of 
the tuch iſſue, his, her, and their heirs,”* with remainders over 
63, n default of ſuch ifſue.—The teſtator afterwards died ſeiſed, 
ated =ving Rebecca his widow, and the ſaid Rebecca Barry, and 
: 0 ary Evans, his daughters, * no other iſſue. Rebecca, 

at | | 


4 -- the 
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the widow, entered on her part, and died in October, 1767.— 

Rebecca Barry entered on the reſidue, and died in Novem- 

ber, 1754, leaving two daughters, the defendant, Mary Anne, 

the wife of Ignatius Purcel, and the plaintiff, Jane, the wife 

of Francis Hen, and no other iſſue. THE UE STION was, 

1 Whether the plaintitf, Jane Heny, took any and what eſtate, 

1 in any and what part of the premiſes? AN p the Court 

| were of opinion, and certified, „that the defendant, Mary 

Anne Purcel, took, in the firſt place, an eſtate-tail in the 

* whole of the premiſes, and that the plaintiff, Jane Heny, 

took an eſtate-tail in remainder, expectant on the deter- 

* mination of the ſaid precedent eſtate-tail, in the whole of 

“the ſame premiſes, with remainders over, in default of the 

| & heirs of her body.“ | 

Wharton, el Adeviſe to a man and his ſons in tail male, and for want of Y 

5 ns er al. ſuch iſſue male, remainder over ; the deviſee having then no | 
16 Geo. 3. C.B, iſſue, gives an eftate in tail male to the father, —Edwar! 
2 Blak. A. I harton being ſeiſed iu feę- ſimple, by will duly executed, 

„„ after giving ſundry legacies, deviſes thus: “ A the reſt and 

| « refdue. of my eſtates, as well real as perſonal, whereſoever 

ce lying, or however, in truſt for me, or wherein I have any 

tt right, 1 Give, DEVISE, AND BEQUEATH, unto ny ne- 

« phew, Antheny Wharton, and To nis SONS IN TAL 


11 CCC . It nog gt, _ 
* r . - ? 
OP - , - JF — 


* _ 
— 
LC 


s * | « MALE : And, for want of ſuch iſſue male, to his brither, G 
K | *« Captain John Wharton, and to his ſons in tail male; and & 
4 nin failure of ſuch iſſue male, then to my right heir. — 5 
5 ; Neither Anthony Il partin nor John Wharton (the plainitt) 3 
1 had any iſſue at the time of making the ſaid will, or at tie ; 
15 | | , 3 & 
i death of the teſtator. And, after the teſtator's death, Anthony 

8 entered on his real eſtates, and continued in poſſeſſion therevt : 


1 vil 1772, when he died, without ever having had any iſſüe, 
6 : or done any act which could bar an entail. On the deat! 
$1} : ; od 2 . . 1 

I! of the ſaid Anthony, his brother the plaintiff, Fohn, entered, i 


1 and is now in poſſeſſion, having at preſent one ſon aud ta 
1 three daughters, who were all born after the death of the ot 
1 teſtator. THE QUESTION was, What eſtate did the plain. leg 
5 | tiff, John Il barton, take in the premiſes under the ſaid wil 11 
| | nE Cour were clear, from the authority of IVild's caſe, $a; 
5 6 Rep. 17. and Anderſon and Sonday's caſe, 9 Rep. 128. eve 

(where a deviſe to Thomas, and, if he marry and have 4 male tub 

iſſue, then his ſon to have it after his deceaſe ; and, if i wh 


if | hath no flue male, remainder over, —was held an eftate ts); | 
that this was an ef/tate in tail male in the plaintiff, tlic intett te 


| of the teſtator being not in favour of any fon, or ſons, Me! Vat 
. in %, but only that the male poſterity of F;bn {thould take the, 

| the eſtute. | be ON © : . x [ 
. NTorgan, 1. The teſtator, Thomas Griffiths, being ſeifg] in fee of the h 
[ eln Ga. premiſes in queſtion, by his laſt will, amongſt other things 7 


fiths, Hil Ter. 
15 Qed. 3. B. R. 
Cow. 234. 


gave and deviſed as follows : & 1 do give, bequearh, aud de 
„ viſe, two parts, to be divided in three parts, of all da 


* 
„ .tonemily 
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« tenement, &c. unto Thomas Griffiths, my grandchild, for 
« and during his natural life, and, after his deceaſe, to his 
& right and lawful heirs and affigns for ever, AND for want of 
« ſuch lawful heirs, 1 do give the ſaid lands, as before ex- 


« nrefled, to Thomas Evan, his heirs and afligns, for ever.“ *4 
THE QUESTION was, What eſtate the grandſon, Thomas # 
Grifiths, took in the premiſes, by the will of the ſaid Thomas | \ 
Griffiths, the grandfather ? It was admitted by the counſel, 1 


who were to have argued for the plaintiffs, that the rule of 
jaw is clearly ſettled, that where one deviſes to A. and his 
heirs generally, which would convey a fee, yet, it there be a y 
remainder over, for want or upon failure of ſuch heirs, to a | 
perſon who might take the eſtate as heir, the word heirs is 4 
reſtrained to heirs of the body, and 4. has only an eſtate tail 1 

| 


———ʒF - 


by ſuch deviſe, THE Court ſaid, there could be no que- 
ſtion about it, and accordingly certified, that the grandſon, 
Thomas Griffiths, took an eſtate tail in the tenement. 
The teſtator, William Geering, being ſeiſed in fee, deviſed Pen, n d. 


5 ; Geering, 1 Shells 
as follows: & I give and bequeath to my grandſon, Samuel ton, 1 


Henton, all that my meadow- ground, called P. to hold 16 Geo. 3. RR. bl 
«* unto the ſaid Samuel Shenton, and the heirs of his body lau- Gp. 410. 1 
* fully to be begotten, and their heirs for ever, chargeable 1 


* nevertheleſs, and charged with the payment of Sl. a year 1 
* unto my niece, M. S. the elder, during her natural life, to 4 
© be paid quarterly. But in caſe the ſaid Samuel Shenton M0 
* ſhall die without leaving iſſue of his body, then I give and | bi 
* deviſe the ſaid meadow-ground unto my nephew, I. G. * 
to hold unto the ſaid V. E. and his heirs for ever, charge- Fi 
* able as aforeſaid, &c.“ THE qQuesTION was, Whether ; 4 
Samuel Shenton took an eſtate tail, or an eſtate in fee ? | 
Lord MansFIELD, Cu. J.— There is a diſtinction between 
a deviſe of lands and perſonal eſtate, where a limitation is 
upon a dying without iſſue; in the latter caſe, the words are 
taken in their vulgar ſenſe, that is, dying without leaving iſſue 
at the time of his death ; in the former they are taken in a 
legal ſenſe, and that is, whenever there is a failure of iſſue, 
Pere WW ms. 199, 432, 563, 667 — HERE, the deviſe is to 
damue] Shenton, and the heirs of his body, and their heirs for 
ever; but the words, their heirs for ever, are qualified by the A 
lubſeguent words, in caſe he ſhall die without leaving iſſue, | | 
which clearly ſhew it to be an eſtate tail (1). | 
the teſtatrix, the widow Scolefield, being ſciſed in fee of Doe, 2x - n. | 
the premiſes in queſtion, which were then of the annual Pag — 
value of 171, by a will, dated the 29th of June, 1767, deviſed NG x 
Mem in the following words: © It is my will and mind, and Cu. $23. 
: I dg hereby give, bequeath, grant, alien, relcaſe, and con- 
arm, all and every part of the faid meſſuage, tenement, and 


ID. So en, 


1) See Dee, ex dim Leng, v. Laming, in p. 70, ſupra, 
5 257 BE) 


66 all 


422 


allowing my three youngeſt daughters, A. 
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« all and every the lands, &c. thereunto belonging, unto my 


« eideit daughter, Alice Schol:field, and the heirs of her body 
* lawfully to be begotten, for ever; and for want of ſuch iſſue, 
* then to my daughter, Ann Scolefield, and the heirs of hey 
« body lawfully to be begotten, for ever; and for want of ſuch 
* iſſue, then to my third daughter, Margaret Scolefield, and 
« the heirs of her body, for ever; and for want of ſuch iſſue, 
then to my youngeſt daughter, Judith, and the heirs of her 


body, for ever; AND FOR WANT OF SUCH ISSUE, then 1 
* the right heirs of me, the ſaid Alice Scolefield, for ever, 


* CHARGED AND CHARGEABLE, notwithſtanding, with 
the full ſum of nineſcore pounds, to be levied and raiſe 
e ont of the firſt clear annual and yearly iſſues and profits of 
all and every the ſaid meſſuage, tenement, lands, and pre- 


_ © mifes*aforefaid; and, after my deceaſc, to be equal.y 
* diſtributed amongſt my three a daughters, Anne, 


Margaret, and Judith, as the ſame ſhall be ſo raiſed, &c. 
* for and towards their maintenance and better preferment. 
And it is my will and mind, that my executars hereinafter- 


© mentioned, ſhall and may ſtand and be ſeiſed, poſſeſſed, 


« and intereſted, of and in all and every the ſaid meſſuage, 
lands, tenements, &c. with their appurtenances, from and 
immediately after my deceaſe, for ſo long a time as until 
« they or their aſſigns ſhall have fully raed, received, and 
« taken up the aforeſaid ſum of n:neſcore pounds, over and 
« above all coſts and charges as the ſame ſhall be ſo raiſed, 
« to and for the benefit of my ſaid daughters, Anne, Mar- 
„ garet, and Fudith, equally, or ſo long as until the fame 
« Hall be paid and diſcharged by my eldeſt daughter, Alice 
« Scolefield, or her heirs ; and from and after the raiſing and 
« receiving, or other payment of the ſaid ſum of nineicore 
„ pounds, by my daughter, Alice Scolefield, or her heirs, Ir 
« IS MY WILL AND MIND, that ſhe and her heirs hall 
& have, hold, and enjoy the ſaid meſſuage, Fs of ever, only 

and F. and 
my .coulir, Edward Scholes, the kitchen, and the rooms 
over belonging to it, io have and dv ell in until they ſhall 
c happen to be married, and no longer.“ On the trial of an 
<jectment, brought by the heir of the body of Alice Scolgfieli, 


_ the eldeſt daughter, againſt the defendant, who claimed under 


«a purchaſer, or cre litor, of Alice Scolefield, the defendant in 
that under this will Alice too a fee; and to ſhew this he 
oftered evidence, that, in the year 1676, the teliatrix, having 
then an eſtate for three lives in the premiſes, purchaſed the 
rereriion for 1201. 3 that an eſtate for three lives is conſidered 
as of equal value with the reverſion of ſuch eſtate, and, there- 
fore, the full value of the whole was, at that time, about 


240i. the inference intended to be drawn from this was, 


at after payment and diſtribution of the 180l, among the 
NE three 
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three younger daughters, there would remain only the value 


of 60l. for the eldeſt, therefore, ſuppoſing her to take a fee, 
ſhe would have no more than her ſiſters, but each would 
rake an equal intereſt ; on the other hand, as the annual value 
was but 171. it was impoſſible the teſtatrix could intend the 
eldeſt to be ſo long withont any benefit at all, as ſhe neceſ- 
ſarily muſt be, before the rents and profits would amount to 
the 45 of 180]. This evidence was rejected by the judge, 
and a verdict found for the leſſor of the en TR 
WARDS, on a motion for a new trial, wo QUESTIONS 
aroſe; FIRST, Whether Alice Scolefield took an eftate tail, 
or an eſtate in fee, conſidering the whole will together, with- 
out regard to any foreign extrinſic circumſtances? SECOND= 
LY, Whether the Court is at liberty to regard ſuch extrinſic 
circumſtances as were offered to be proved at the trial, re- 
ſpecting the will? PER CURIAM: The ſingle queſtion upon 
the conſtruction of this will is, Whether the words, Heirs 
Alice Scolefield, thrice repeated, relative to the redemption 


* of the term veſted in the executors, ſhall be conſtrued to 


« refer to tie ſpecial deſignation of the heirs, to whom the 
* eſtate is deviſed in the beginning of the will, or to introduce 
« a new and more general denomination of heirs, and to 
amount to a revocation of the expreſs tail given in the 
beginning of the will, with all the remainders over to the 
* three ſiſters, and the reverſion in fee to the teſtatrix and 
her right heirs?” —lIt is manifeſt, thit the farſt deviſe is an 
2xpreſs eſtate tail to each of the four daughters ſucceſſively, 
and that the teſtatrix meant to charge the firſt ellate tail to 
che eldeſt daughter with the ſum of 180]. for the immediate 
benefit of her other three daughters: there are, in the cleareſt 
worde, ſucceſſive eſtates tail, ſubject to this charge, or, if the 
espreſſion may be uſed, the ſum of 1Bol. is to be raiſed, 
previous to any of the eſtates tail; for the teſtatrix ſays, thar 
«er executors ſhall ſtand poſſeſſed, that is, receive the rents 
and profits till they, or their aſſigns, ſhall have raiſed this 
ſum, or for ſo long time as till Alice Scolefield, and her heirs, 
ſhall have diſcharged the ſame; after which payment ſhe, 
ind her heirs, ſhall enjoy the ſaid meſſuage, &c. for ever. 
What is to be paid or diſcharged ? A ſum of monev to the 
tlrce fiſters. Who is to be hurt if it is not paid? Alice Scole- 
}id, and the heirs of her body. — Who was to pay ? Alice, 
and the heirs of her body. And it is to be paid to thoſe who 
would be her heirs if ſhe had no iſſue. The word herrs, 
aerefore, in this part of the will, is uſed in contradiſtinction 


o the ſiſters. If the word heirs is ſo uſed in the firit place, 


muſt be ſo uſed in the ſeveral places that follow; nothing 
to be implied from the additional words, for ever, becauſe 
mat expreſſion is repeated by the teſtatrix in the deviſe of 
fach of the eſtates tail. The nature of the proviſion affords 
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interred a neceflary implication of an eſtate in fee, from a 
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a ſtrong argument, that ſhe did not mean to change the ſenſ⸗ 
of the word heirs in this part of the will, and to give a fee. 
{imple, becauſe it would be abſurd and nonſenſical to make 


a diſtinction between raiſing money by rents and profits, or 


by mortgage, or ſale, or charge on the inheritance, where 
the firſt taker has a fee-ſumple. What does it ſignify how i, 
is raiſed ? But, where the poſſeſſion and the inheritance are dif. 
terent, a direction to raiſe a ſum of money out of the rents 
and profits is a burthen thrown upon the poſſeſſion in favour 
of the inheritance. The teſtatrix here might not think of 
common recovery; the appears ta have meant, that her 
family eſtate, which was but a ſmall one, ſhould go to her 
family, clear and unincumbered: what knowledge the had, 
which induced her to think that Alice could diſcharge this 
Juin of 1801. is not apparent, nor is it material; this ſeems 


to be the true conſtruction of the will upon the face of b. 
As to the extrinſic evidence offered at the trial: there is no i © 
occation, in this caſe, to go into the particular exceptions 
out of the general rule, “that a will ſhall be conſtrued by. c 


what appears upon the face of it, and not upon circumſtances, ot 
matter extrinſic,” becauſe the extrinſic matter here proves 
nothing at all, for the Court cannot make a will for the 
teſtatrix, if the has not made the ſhares equal, the Cour 
cannot'fty they ſhall be ſo. It is plain, the reftatrix did nt 
mean that all the daughters ſhould take equally ; if the di, 
ſhe would cither have made no will at all, or have directed 
the eſtate to be divided equally amongſt tem; but ſhe has 
made an unequal proviſion, for the eldeſt daughter takes 
nothing till the younger are paid: the evidence offered, there- 
fore, does not lay a foundation, to imply that Alice was 0 
take a fee. —[t is not like the caſes where the Court has 


devite of lands, without any words of limitation, where the 
lands are charged with a groſs ſum. The doctrine, in thee 
cales, begun when the modification of uſes was by way 0 
condition, and charging the devitee with the payment ot à 
groſs ſum, was looked upon as a condition, the non-per- 


WA 
8 


tormance of which amounted to a forfeiture of the eſtate: 0 
the direction was to pay a ſum of money by way of conditioh 1 
and the heir entered for the condition broken. Whrre ti! & „ 
tz(tator ufes no words of limitation, there the rule of Jaw, Il of 
the caſe of grants and deeds, © that without words of lime «*j; 
tom it ſhall be for life, and for life only,” takes place; but, 9 « th 
in caſe of a will, the manifeſt intent of the teſtator is dcciſi 1 th, 
aud need not be expreſſed in any formal words, the certain? an 
tat the teſtator muſt mean a bounty and benefit to his dee * <; 
vilcc, is ſufficient to ſupply the want of a forma! limitavuo?: W 
Hu there never was an inſtance of ſuch an implicatioN « 10 
ert an exprels eſtate for life, or an exprels eſtate ta, , C. he 
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given in terms, and here it is an ESTATE TAIL with ſeveral 
remainders ov r, We are therefore unanimouſly of opinion 
that the eldeſt daughter took an eſtate tail, and that the 
evidence at the trial was totally nugatory and irrelevant. 


Under a deviſe,—to the teſtator's ſon for life, remainders Bradferd . 


in tail to his firſt and other ſons, &c. by any future wife, 


but, if he married any perſon related to his preſent wife, in; 
| ſuch caſe to go over to the children of the teſtator's brother, 1 Doug. 63. 
the event. of the ſon's marrying a ſecond wife related to his 


firſt, is not a condition precedent ; and, on his death with- 
out marrying again, the eſtate veſts in the children of the 


teſtator's brother, and does not deſcend to the teſtator's heir 


at law. The teſtator Tempeſt Fey, made his will, the ma- 
terial part of which was, I give and deviſe all and ſingular 
« my: real eftates whatſoever and whereſoever, to Richard 


bo Wright and Michael T ovey, and their heirs, in truſt, in 


« the firſt place, to protect and preſerve the contingent re- 


| © mainders, herein and hereby created and limited, from 


being defeated and deſtroyed, and then to and for the 
« ſeveral uſes herein aftermentioned, that is to ſay, 4% the 
« uſe of my ſon Thomas Hey (who now. ſpells his name 
Hay, for and during the term of his natural life, and from 
* and after his decenſe, to the firſt and every other ſon, which he 
« ſhall have by any FUTURE WIFE, zin whom he ſhall after- 
* wards intermarry, in tail male, and fer defauit of ſuch i/us 
„nale, to the nſe of all and every the daughter and daughters of 
* ſuch future marriage, to have and to hold the ſame, in 


* caſe there ſhall happen to be more than one daughter, to 
| © them and their heirs, as tenants in common, and nit as 


* /-nt-tenants. PROVIDED ALWAYS, and it is my full and 
* expreſs intent and meaning, that if my ſaid ſon ſhall hereafter 
* mermarry with any woman who is any ways related in blood 
% Muriet Ayſhecombe, his now wife, that all and every the 


[© above limited uſes, as far as the ſame ſhall relate ts the iue of 


* fuch future marriage, fhall utterly ceaſe, determine, and be 
* vid, to all intents and purpoſes, it being my ſtedfaſt re— 
* ſolution, as far as the law enables me, to hinder that no 
: perſon any ways of kin to her in blood, or born or de- 

[ended from any ſuch perſon, ſhall inherit any part of 


0 . F = 
my ſaid eſtate ; AND, IN SUCH CASE, notwith/tanding there 


4 2s be lawful | Nie of my ſaid fon by ſuch Future marriage 
: zung at the time of his deceaſe, my will and mind is, that 
: they, nor either ot them thall take any thing 'by and under 
: this my will, but that the ſaid truſtzes fha!! tand ſeiſed of all 
I and ſingular the ſaid premiſes, to the uſe of all and every the 
child and children of my late brather john Hey deceaſed, 
which ſhall be living at the time of my deceaſe, to have and to 
hold the ſame, if more than one child, to them and their 
ers, ſhare and ſhare alike, as tenants in common, and 
| | | not 
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ec not as joint-tenants, ſuch parts or ſhares thereof, as ſtall 
ce reſpectively belong to the daughters of my ſaid brother, 
« to be to their ſole and ſeparate uſe, independent and er. 


« cluſive of any preſent or future huſband that they reſpedt. 


« ively have, or may hereafter have, and not ſubject to tie 
* debts or control of any or either of them; and in caſe al 
« and every of the ſaid children of my ſaid brother Pall happen n 
* die in my life- time, or 2 my death, without ſue, then J 
* hereby give and deviſe all and fingular my ſaid real eſtate to my 
« right heirs , T mean fuch heirs only, as ſhall be no ways 
« related in blood, or claim any deſcent from any perſoy 


tc related in blood to the ſaid Muriel Ayfbecombe, my faid | 
« fon's now wife; all and every of whom I hereby utterly 
« exclude from any right, title, or benefit from my real or 


« perſonal eſtate, in any ſhape whatſoever.” Thomas Haz, 


the ſon of the teſtator, died without iſſue, AxpD wirhobr 
HAVING MARRIED AGAIN, leaving Thomas Farren Hey his 


heir at law. On the 3d of October, 1771, the ſaid Thom: 
Hay (ſon of the teſtator) made his will, and, as to what 


might become due to him in eæpectancy or reverſion, gave the 


fame to his executors thereinafter named, for the uſes 
following, © Firlt to pay his funeral expences, then his juſt 


debts that he had contracted, and if there ſhould be an 


overplus, after all the expences were diſcharged, then he 
gave the ſame to his niece Amelia Heyden for her own proper 


_ uſe,” Sc. The plaintiff claimed under . Thomas, the ſort and 


heir at law of the teſlator ; the defendants, under the children of 


the teſtator's brother, John Hey. THE qQuasTION Was, 
' © WHETHER rhe children of John Hey, the brother of the 


teſtator, had taken any, and what ęſtate in the caſe that had 


happened © For the defendants, it was contended, that the 


children of the teſtator's brother had taken eſtates tail, with 
croſs remainders, although the previous event, on which 


the deviſe to them was limited, had never happened. Fot 


the plaintiff, it was inſiſted, that, if there was ſuch a thing 
now in the law as a condition precedent, this was cleat!y 
one. That, in every view, the old reverſion here muſt have 


remained. For here the contingency was not annexed to 


the precedent, but to the ſubſequent eſtate. And it was 


| contended, as to intention, that it did not appear that the 
teſtator had taken into confideration the event of his ſon's 


having children by his then wife, and not marrying again. 
Lord MANsSFPTEID: Nothing can be clearer than that the 


—1 , 4 
| teſtator meant that no child of Muriel Ayſhecombe fhou:d 


take in any event, and yet, according to that argument, 
ſuch child (if there had been one) muſt have taken. We 
© are therefore of opinion, that the children of Job Hey 
1c the brother of the teſtator 7 empeft Hey, took eſtates tals 
« with croſs remainders. Wt; 5 

| | Where 
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all Where the deviſor had three ſiſters (one of whom was Horton, v. 
er, married), and deviſed land to truſtees and their heirs, “ In Whittaker, 
u. truſt that they and their heirs ſhould, during the life of the 0 I 
g. married ſiſter, receive the rents and profits, and pay the 1 . Ros: 346. 
ne ſame to the two other ſiſters, their heirs and aſſigns, and | 
all from and after the deceaſe of the huſband, in caſe the mar- 

< ried ſiſter ſhould be then living, to the uſe of the three 

1 liters ſeverally in thirds for life, with ſeveral remainders 

my to their firſt and other ſons, in tail, remainder to the daugh- 

ys ters as tenants in common, with croſs remainders between 

* the ſiſters on default of iſſue of their bodies reſpectively, 

1 remainder over in tail.” The condition of the married 

rly liſter's ſurviving her huſband is not annexed to any of the 

or imitations ſubſequent to the limitation of the life eſtate. 

155 And the remainder-man in tail can alone make a good te- 

Ur nant to the præcipe upon the death of the three ſiſters with- 

his out iſſue, notwithſtanding the huſband be then living.— The 

107 teltator, Edward Buſby, by his will (inter alia) gave and de- 

*. riſed the ſame as follows, viz. „As to the moiety of the 

he « eſtates in Sedgley, Dudley, and Rowley, he gave and 

ſos « deviſed the ſame unto his wife, her heirs — aſſigns. 

ult And being next deſirous to provide for his ſiſters, but 

an * con{idering that his ſiſter Mary Sawrey, wife of William 

2 * Sawrey, was already well provided for during the life of 

Xe her faid huſband, and therefore would not, unleſs the 

nd „happened to ſurvive him, want any affiſtance to enable 

7 * her to live in the world, he gave and deviſed all his real 

35 * eltates in the city of Oxford, Clanfield, and Aſcott, and 

he * all other his eſtates in the county of Oxford, unto Samuel 

ad * Salt, eſq. and Lancelot Shadwell, the elder, chemiſt, 

he _* their heirs and aſſigns, Ix TRUST, that they and their 

th * heirs, during the life of the ſaid Mary Saturey, ſhould 

ch receive the rents and profits of the ſaid eſtates, and pay 

or * the ſame to the teſtator's ſiſters, Elizabeth Buſby and 

ng ' Martha Buſby, their heirs and aſſigns; and from and 

rly x ater the deceaſe of the ſaid William Sawrey, in caſe the 
cl. teſtator's ſiſter Mary thould be then living, then in truſt 

to 155 to one-third part of the ſaid laſtmentioned eſtate to 

8 * the uſe of the ſaid Mary Sawrey and her aſſigns, for and 

he during her life; and as to one other third part of the 

n's : lame eſtate, to the uſe of the ſaid Elizabeth Buſby and 

* * her aſſigns, for and during her life; and as to the re- 

he „ Taming third part thereof, to the uſe of his ſaid ſiſter 

d ' Martha Buſby and her aſſigns, for and during her life;“ 

nt, wich ſeveral remainders to their firſt and other tons in tail: 

Ve iemander to the daughters as tenants in common, with 

ev, crols remainders between the ſiſters in default of iſſue of 

ul, ticir bodies; remainder as follows: “ and in default of ſuch 


| iſſue, then to the uſe of John Shadwell Horton (therein 
I | BL -. : called 
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« called John Lancelot Horton), eldeſt ſon of Mr. John Hertin, 


« ſugar-baker, and the heirs of his body;' with ſeveral re- 
mainders over. The teſtator afterwards died without iſſue, 
leaving his ſaid fifters Mary, the wife of the ſaid // illian 
Sawrey, Elizabeth Buſby, and Martha Buſby, his-co-heirs at 
law. The deviior's litter Mary, the wife of the ſaid il. 
liam Sawrey, died without iſſue, in the life-time of her hu{. 
band. Afterwards the deviſor's ſiſter, Elizabeth Buſby, died 
without iſſue, inteſtate, And then the other fiſter, Martha 
Buſby, alſo without iſſue, having made a will as to her per- 
ſonal eſtate only. Afterwards, in purſuance of an indenture 
of bargain and ſale, dated the 6th of November, 1782, in 
Michaclmas term, 23d Geo. 3. John Shadwell Horton, the 
remainder-man in tail, ſuffered a common recovery, and 
there were TWO QUESTIONS :—1ft, Whether the limitation 


to J. Shadfvell Horton, in the event which had taken place, N 
was good? 2dly, Whether it was good to ſuch an extent b 
as to effectuate the recovery ſuffered by him? AND THE | 
POINT for the Court to conſider, was, Whether the condi- 1 
tion (if it could be ſo called) of Mary Sawrey's ſurviving g 
William Sawrey, was merely confined to the life eſtate, or. t 
Was to extend to all the ſubſequent limitations. —PrR 6 
CURIAaM: «© We are of opinion that J. Shadwell Horton, tl 

“ under the limitations of the ſaid will, and the recovery a 

« ſuffered by him, took an eſtate in fee ſimple.“ > 


JobaDantry, v. The teſtator, Fobn Daintry, by his will, after deviſing a 
8 houſe, &c. in Leek, to his brother V. Daintry, in fee, de- in 
Ryll, Tr. Ter. viſed as follows: © Alfo it is my will and mind, and 1 de 
35 Geo. 3. B R. „ hereby order and direct the ſaid M. Daintry and F. Ry! 
6 Ter. Rp. Zo. s and the ſurvivor of them, to pay unto my fon, ln 
« Daintry, and his aſſigns, one annuity, or yearly ſun ot 4 

% 400l. free from all taxes whatſover, &c. the ſaid annuty I 


* of 4001. to be paid to my faid ſon 7%. Daintry, until he 4 
« ſhall attain his age of twentv-fix years; and upon my - 
« fon John Daintry's attaining his ſaid age of twenty-{i * 


« years, then I do hereby order and direct the ſaid Michail 
«. Daintry and John Ryll, and the ſurvivor of them, to pay 
« unto my ſaid fon n Daintry, the further additional an 1 
66 nuity, or yearly tum, of 100l. & c.; the ſaid annuity 4 E 


« 100]. to be paid to my ſaid for Fohn Daintry until he 5 

ſhall attain his age of thirty years; and upon my ſaid fon 55 
ec ow Daintry's attaiging his taid age of thirty years, then per 

« ] do hereby order and direct the faid Michael Daintry and Wil 

« John Ryll, and the ſurvivor of .chem, to pay unto my fall = 

« jon, tha further additional annuity, or yearly ſum of 100]. : a 

* &Cc.; the ſaid ſeveral ſums making together the yearly * 

60 aui "© _ _— 7 nd 

annuity of 600l. the ſame to continue to be paid to my oO 

« ſaid fon, during ſuch. time and until he ſhall marry ; and wh 


in caſe my faid ſon ſhall happen to marry before he attan 
wy « unto 
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„ unto the age of thirty years, then my will and mind is, 


and I do hereby give and deviſe unto my ſaid ſon Fohn 
* Daintry, to him and the heirs of his body lawfully to be 
« begotten, all my real and perſonal eſtates whatſoever and 
© whereſoever (except the ſaid eſtate deviſed unto my bro- 
« ther), ſubject to the payment of the ſeveral ſums of money 
+ hereinafter mentioned in this my will; and if my faid ſon 
John Daintry ſhall happen to die without leaving iſſue of 
* his body lawfully to be begotten, then I give, deviſe, and 
* bequeath, all my real eſtates, ſubject as aforeſaid, unto 
„my ſaid brother M. Daintry, his heirs and affigns for 
* ever; and alſo all my perſonal eſtate in general (ſubject as 
+ hereafter is mentioned), unto my ſaid brother M. Dain- 
* try, his executors, adminiſtrators, and aſſigns, to and for 
„his and their own uſe.” The plaintiff, John Daintry, 
h2d attained his age of thirty years, and was and ever had 
been unmarried, The teſtator's freehold eſtate was very incon- 
liderable, but his perſonal property amounted to about 30, oool. 
Taz quesTIONSs directed were, FiRsT, What eſtate and 
intereſt the plaintiff John Daintry, the only child and heir of 
the teſtator John Daintry, took under the teſtator's will, 
vated the 5th day of Auguſt, 1785, in his real eſtate, other 
than. in ſuch part thereof, as was thereby deviſed to the teſ- 
tator's brother M. Daintry ; and alſo what eſtate and intereſt 
the plaintiff took under the teſtator's will, in ſuch part of the 
perional eſtate of the teſtator, as conſiſted of leaſes for years 
in land? —For THE PLAINTIFF, it was contended, that, in 
the event that had happened of J. Daintry, the plaintiff 
continuing unmarried until he was thirty years of age, he 
was entitled both to the real and perſonal eſtates of his father 
}- Daintry,—For THE DEFENDANT, it was inſiſted, FIRST, 
1 hat John Daintry, the ſon, not having complied with the 
condition impoſed upon him by his father's will, of marrying 
under the age of thirty, was not entitled to any part of the 
real eſtate, but muſt reſt ſatisfied with the annuity there given 
o him; SECONDLY, That whatever intereſt he may be en- 
litled to in the real eſtate, the deviſe over to the uncle is a 
good executory deviſe, as to the leaſes for years. — Lord 
Ktxvon, Ch; J. The plaintiff, in this cafe, is the heir 
* law, the only child, and the ſole next of kin, of che de- 
ior, who, having a ſmall landed eſtate, and a conſiderable 
perſonalty, proceeded to diſpoſe of them both; he began his 
will, by giving different annuities to his ſon, varying ac- 
cording to the different periods of his life, and encreaſing till 
it amounted to 600l, per annum, directing that the laſt an- 
auny hould be paid to the ſon © until he ſhould marry 3”? 
and then he added, & and in caſe my ſaid ſon ſhall happen ta 
marry before he attains unto the age of thirty years, then my 
Wil is, and I do hereby give and deviſe unto my fon Fo 


Vor. III. Dainitry, 
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Daintry, to him and the heirs of his body, &c. all my rei] 
and perſon 1 eſtates, &c.”” According to the defendant'; 
argument, if the fon had lived to thirty without marrying, 
and then married, and had chillren, there would be yo pro- 
viſion for thoſe who ought to have been the firſt objects of 
the deviſor. And ſuch is the caſe, if we determine accord- 
ing to the exprels deviſes of the will; but I am glad to find 
that, though there is no expreſs deviſe to the ſon in the event 
of his marrying after thirty, there ate words in the will ſyf= 
ficient to raiſe a deviſe in favour of the ſon, of an sſtate tail; 
for, in the next clauſe, the words are, “if my ſaid ſon, J. 
Daintry, ſhall happen to die, without leaving iſſue of 1:s 
body, then over, &c.” Now thoſe words are ſufficient to 
raiſe an eſtate tail by implication; and though they ure ſub- 
ſequent, in point of order, to the words expreſsly giving an 
eſtate to the ſon, in the conſiruction of wills, the laſt words 
are to take effect. If that be fo, the ſon is entitled to an 
eſtate tail in the real eſtate, but the deviſe over of the pa- 
ſonalty ſeems to be a good executory deviſe, becauſe it 1s 


not too remote. PER CURIAM : & The queſtions ariting : 
on this obſcure will have been argued before us, aud we 
N have conlidered them; and we are of opinion, that the in- | 
tention of the teſtator, to be collected from the words of his . 
will, will be beſt anſwered by giving an eſtate tail tv Tabn : 
Daintry, in the real eſtates of inheritance, with remainder to : 
AA. Daintry in fee; and as to the leaſehold intereſt, it ſeems p 
to follow of courſe, from what we have ſaid about the 0 
eſtates of inheritance, that the abſolute intereſt is veſted in 2 
| ohn.“ | 1 
Doe, ex dim. A. Dymack, being ſeiſed in fee of the premiſes in queſtion, : 
ee 5" by will, dated the 29th of Auguſt, 1758. deviſed as follows: 1 
Dymock, r. I give and bequeath unto my nephew, H liam Inne, i 
Applin Nic. Rer. © all that my freehold eftate that I bought of Mr. Ringltone, G 
31 Geo. 3-B.R ce fgtuate at Albampton, in the county aforeſaid, to hold to him il 
4 Ter. Rope Sa. 6. during hi ral life, and, after his deceaſe, to and anni , 
uring his natural life, and, atter lus deceaic, 8 10 
% his iſſue, and, in default ef iſſue, to be divided between my ha 
« nephew, Elias Dymeck, and my niece, Mary Dymoce. and 3 
& to their heirs and aſſigns for ever.“ Two QUESTIONS * 
A ROSE; Firſt, What eſtate Iilliam Dymock took under 1 MM 
will of A. Dymech, whether for life, or in tail ? Secondly, i 
What eſtate his children would have taken, whether in [al "% 
or in fee? Lord Kenyon, Ch. |.—ln the firſt clauſe ta? wg 
eſtate is expreſſed to be given only during his natural 1”, al; 
but in the next limitation it is to go to his ue, and ih ja of t 
of iſſue only was it to go over; it is clear, theretore, trom the 5 
whole of the will, that the deviſor did not intend that it ſhow's Th 
go over to thoſe in remainder, until after a genera! failure 0! bo 
ifſue in V. Dymock, Now | think we are eons or 
inen v. 


| LS | : | t Ro 
many determinations, and particularly by that © Ryo for chu 
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Ribinſon, 1 Burr. 38. to give that effect to the will, which 
will beſt anſwer the deviſor's general intention, though by ſo 
doing we may defeat ſome particular intent, Here the gene- 
ral intent was, that W. Dymock and his iſſue ſhould take 
firſt; then what conſtruction will beſt effectuate that inten- 
tion. It has been argued by the plaintiff's counſel, that 
IV. Dymack took only an eſtate far lite,- and his children an 
eftate tail; but it would be difficult to put two different inter- 
pretations on the word iſſue, and, even if that could be done, 
It would not further the intention of the deviſor in this caſe, 
for there are no croſs remainders to the children, and they 
can never be implied; ſo that, according to the conſtruction 
contended for, if one of the children died, his ſhare would ga 
over to thoſe in remainder, in prejudice of thoſe children who 
furvived, which was certainly not inteyded by the deviſor. 
Therefore we ſhail beſt anſwer his general intent by ſaying, 
that W. Dymock took an eftate tail; and, in ſo determining, 
we ſhall not go farther than has been done in other caſes, 


: eſpecially in wt 7 v. Robinſon, 1 Burr. 38. where the 
2 eſtate was expreſsly given to L. Robinſon for life, and ns 
1 lenger, and, after his deceaſe, to fuch ſon as he ſhould have, 
8 taking the name of Robinſon, and for default ot ſuch iſſue 
* then over; there, notwithſtanding the deviſor ſaid, in expreſs 
. lelms, that L. Hicks ſhould only take for life, and no longer, 
*. this Court were of opimon that, in order to effeCtuate the 
be manifeſt general intention of the deviſor, he muſt, by neceſ- 
5 ſuy implication, take an eſtate tail, In addition to this 

ale is Dubber v. Trollop, 8 Vin. Abr. 233; and the reſult of 
E: all the caſes is, that the Court is to put ſuch a conſtruction 


on the whole of the will as will beft effectugte the general 
bs mention of the deviſor, contrary to one of the limitations, 
if a different conſtruction will defeat the general intent: 


15 end, according to that principle, I think that in this caſe 
„ W. Demock teak an eſtate tail. Bur LER, J. I am not 
. nclined to ditfer from my Lord in the conſtruction which he 
ind las put upon this will, though 1 think, by ſo doing, we ſhall 
„ © ferther than has ever been done in any of the former 
che _ Uſes, becauſe, in order thus to conſtrue the will, we muſt 
405 ect the words “ and amongſt.” But if we were to give 
41 ettect to thoſe words, it would defeat the general intent of 
* the will, which will be better effected by giving an eſtate tail 
iſe, (0 i. Dymick; for the deviſor * intended to prefer 
au! ul tne iflue of M. Dymock before the more diſtant branches 
tho tie family, which would not be the caſe, as there are no 
ul Cols-remainders, unleſs V. Dymock took an eſtate tail. 


e of word © iſſue“ may mean children, or heirs of the body; 
| by 8 it too mucn to ſay that it means children in this will. 
1 V. or tuen grand- children would be exciuded, and the next 


Cauſe in default of iſſueꝰ could not have any effect at all. 
10 therefore, muſt mean “ heirs of the body gf theretore, 


K 2 | I think 


- , 7 re 
* „ a * CD; 
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J think that, as by rejecting the words & and among,” the 
general intent of the deviſor will be beſt effeCtuated, we are 
warranted in rejecting them.—GRosE, J. alſo agreed, and 
ſaid, the general intention of the deviſor can only be carie 
into effect by conſidering “ ifſue*” as a word of limitation, 
There is no caſe in which © 1fſue* has been determined t 
be a word of purchiſe, unleſs coupled with other words 
expreſſing ſuch an intent; but here the contrary intent ap- 
pears. Mr. J. Ramsford, in Finch, 282. arguing upon the 
diſtinction between iſſue and children, jaid, © the word iſ 
« is, ex vi termini, nomen collectivum, and takes in all iſſues to 
- . & the utmoſt extent of the family, as far as the words har; 
« of the body would do;“ and he obſerved, that it was fe- 
ſolved in Wild's caſe, 6 Rep. 17. © that a deviſe being to the 
« father and motner, and, after their deaths, to the childrez, 
« the word children thali he a name of purchaſe, and not of 
0 limitation, and they ſhall have but an eſtate for life; but 
« had it been ta their iſſues (as in the caſe then before him), 
& that word ues would have been conſtrued a word af 
Fc limitation. and not of purchaſe.“ That caſe is itrong, to 
ſhew that iſſue js a word of limitation, and not of purchaie, 
| and that it is different from children, | 

Roe ex dim. The teſtator, F, Beech, being ſeiſed in fee of the pre- 
apes” prrs pas miſes in queltion, deviſed to his wife for life, and after her 
Mary bis Wife, deccaſe © to be equally divided between his four children, 
Archibald Hay Henry, John, Elizabeth, and Sarah, and to each of them 
. un uy a & and their heirs for ever, ſhare and ſhare alike; and in caſe 
John Barber and © they ſhould be minded and agree amon themſelves to ſell 
Ann his Wife, 4 the ſajd eſtate, then e ery one of his ſaid children ſhould 
3 5 4 B. R. babe their equal ſhares of monies from thence arifing ; but, 
4 7. Ho 60s. ©* if they conſented and agreed to keep the eſtate whole to- 
„ oether, then and in ſuch caſe all the rents, iſſues, and 
« profits thereof, from time to time, as they ſhould become 

« due and payable, ſhould be equally paid and divided betwer 
4 5ig four children, and to the ſeveral and reſpective heir: 9 

« them, on their bodies lawfully begotten, ſhare and ſhare 
« alike.” Ann James, who was the only ſurviving child and 
heireſs of Henry Beech, the eldeſt ſon of J. Beech, the deviſo! 
and who was in poſſeſſion of the fourth of the eſtate which 
her father had} and who ſurvived her huſband (having allo 
two daughters, Elizabeth, married to the defendant Hay, and 
Ann, married to the defendant Barber), by will, after reciting 

that the was entitled to one undivided fourth part of a freeho! 
eſtate at North Mimms, in the county of Hertford (the eſtalt 
deviſed by her grandfather, J. Beech), & deviſed her ſaid unde 
4e vided fourth part, ſhare, or intereſt, of and in the ſai free- 
K hold farm, &c. unto M. Pearſon, and his heirs and affign's 
tc upon certain truſts.” And concluded, © and all the reit, 7c 

ce ſidue, and remainder of MY ESTATE AND EFFECTS, I dite 


« to be ſold and diſpoſed of as ſoon as may be, _ 10 


Vied to 
telpectiv. 
Red H 
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| «ceaſe, and thereout the expences of my funeral to be paid; 


« and it there ſhall remain any overplus, the ſame to be equally. 
« divided between my ſaid two daughters.“ Two QUESTIONS 
were made; FIRST, Whether the four children of V. Beech, 
the firſt deviſor, took eſtates in fee, or in tail, under his will? 
SrzconDLY, Whether the general words at the end of Ann 
James's will paſſed a 4 in two other of the undivided 


| thares, which ſhe never had in poſſeſſion, and which would 


only deſcend to her on the death of her aunts, Elizabeth and 


| Sarah, in the event of the four children of J. Beech taking 
eſtates tail; for, if they took a fee, thoſe two-fourths were 
| dviſed away from her: THE CourrT ſaid, on the firſt point, 


that the children of 7. Beech (the common anceitor) took 
only eſtates tail in the reſpective fourths; for though* it was 
given to them and their heirs, and they had alſo a power of 
{elling the eſtate, by the former part of the deviſe, yet the 
ſubſequent words, * to the ſeveral and reſpettive beirs of them 
on their bodies lawfully begotten,” reſtrained the operation of 
the former words, and reduced the eſtate deviſed to an eſtate 
tail. — With regard to the other point, they thought that the 
two other undivided fourth ſhares did not paſs unter the 
general words of the will of Ann James; for, although 


| thoſe general words are ſufficient to paſs a fee, in order to 


anſwer the purpoſes of a will, yet in this caſe they ſaid, that 
it was manifeſt that this remainder was not in the contem- 


| plation of the teſtatrix when ſhe made her will, it being only 


a reverſion expectant on the determination of an eſtate tail, 
which her aunts might have barred; and the teſtatrix having, 
by the former part of her will, diſpoſed of all the freeho 
eſtate, to which ſhe ſuppoſed herſelf entitled. They ob- 
ſerved that it was clear, from the purpoſe to which a part 
of the produce of what ſhe directed to be ſold, was to be 
applied, namely, the paying of her funeral expences, that 
ſhe only meant to diſpoſe of ſomething which could be ſold 
immediately; and that this reverſion might never have de- 
ſcended to her heirs.—Poſtea to the plaintiff (1). ET 

The teſtator, J. Benet, being ſeiſed in fee, & deviſed all his Henrietta Maria 
* manors, lands, &c. in the counties of Wilts, Lorkſhire, a pt ee 
« Southampton, and elſewhere, to his daughter Martha, and Heſter Ather- 
the wife of P. Legh, for life, remainder to his grandſon, ton, . B. Pye, 
Benet Legh, ſon of M. Legh, for life, remainder to e aber 
" truſtees to preſerve contingent remainders, remainder to 24 W, Mike, 
* the heirs male of the body of his grandſon, lawfully to be Tr. Ter. 


* begotten; and for default of ſuch iſſue, to the ſecond, 32 Geo. 3. B R. 
* ä Ter, Reps. 7 10. 


* F 


— 


— — — 


(x) So that the leſſor of the plaintiff recovered three-fourths ; one- fourth, 
Which deſcended from Henry (the firſt fon of J. Beck, the common anceſtor) to 
is Mother, Anne James, and from her to him; and the two- fourths, or ginally de- 
led to Elizabeth and S:rah, the daughters. of J. Breck, wh. ch deſcended: on their 
'lheRive deaths, to the leſſor of the plaintiff, as the heir at law of the above» 


ed Henry Breck, s 
K3 & third, 
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« third, and other ſon, and ſons, of his daughter Maria 
&« ſeverally and ſucceſſivelv, and to the ſeveral and reſpective 
« heirs male of the ſeveral and reſpective bodies of ſuch ſon 


and ſons, &c.; and in default of ſuch iſſue, to “ all ant 


« every the daughter and daughters of the body of his daughter, 
« Martha, and rhe heirs male of the body of ſuch daughter or 
& daughters, equally between them, if more than one, as tenants 
in common, and not as joint-tenants; and for and in default 
« of ſuch iſſue, he gave and deviſed all his ſaid premiſes 
& unto his right heirs for ever.“ Benet Legh, the grandſon, 
died in the life-time of his mother, Martha, an infant, and 
unmarried ; and the ſaid Martha had other children by her 


huſband, P. Legh, viz. three daughters, Henrietta Maria, 


Elizabeth, and Heſter, Legh. THE QuEsTION was, Whe- 
ther crofs-remainders could be raiſed in the deviſe to the 
grand-daughters of the deviſor ? ee mages. Ch. J.— 
Although the caſes (1) upon this ſubje extremely near 
to each other, many of them are ſo like the preſent, that 


they muſt decide it. It is true, that as between two only it 


{hall be preſumed that croſs- remainders were intended to be 
raiſed; but, if there be more than two, it is neceſſary to 
Tefort to other words in the will, to diſcover an intention t0 
raiſe croſs-remainders. But here there is no doubt, from the 
words of the limitation over, but that the deviſor intended to 


raiſe croſs-remainders between the grand-daughters. The | 
deviſe is © to all and every the daughter and daughters of ihe 
body of my daughter, Martha, and the heirs male of the body 


of ſuch daughter or daughters, equally between them, if more 
than one, as tenants in common, and not as joint tenants; 
and for and in default of ſuch iſſue (namely, the daughter or 
daughters), then I give and deviſe all my ſaid premiſes unto 
my right heirs for ever.” He clearly intended, theretore, 
that the whole (2) ſhould go together; whereas, if no croſo- 
remainders be raiſed between the grand-daughters, it would 
go to the right heirs, by ſeparate portions, on the death 0! 
each grand-daughter. BuLLER, J.— This is a ſtrong! 
caſe for raiting croſs-remainders than that of Phipard v., 


Mansfield (3); for here, beſides the words. “ for default of 


ſuch iſſue,“ namely, iſſue of all of them, the deviſe over is of 
all the deviſo1's eſtutes : now they cannot all go together, but 
by making croſs-remainders between the grand-daughters. 


PER Cuntam: „We are of opinion, that upon the deat 
of Benet Legh, and his mother, Martha Legh, the daughters 


« of the ſaid Martha took under the will of Thomas Benet, 
&« the teſtator, eſtates in tail male, with croſs- remainders. 


(1) Vis. In, V. Meynel!, Poll. 425. Sir T. Fon. 172. Sir T. Raym. 492 
Skin. 17. and 4 Leon. 14. ' Comber v. Hill, Sir. 969. bY ; 

(2) Ene v. Meynel. Sir T. Raym. 452, Sir T. Fon. 172; 4 Leon. 143 
and 2 Sr. 970. ; E : 
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The teſtator deviſed to A. for life, without impeachment penn, -x dim. 
of waſte, and, after his deceaſe, to the iſſue male of his body, John Webb, v. (121 
and to the heirs and aſſigns of tuch iſſue male for ever, and for e duh iy 
default of ſuch iſſue male to B. &c. held that A. took an eſtate 3 Gee. 3. BR. 
tail. But ſuppoſing he only took for life, yet, as the remain- 5 Ter. Rep. 299. 
der to his iſſue, and the ſubſequent remainders, are contin- 
gent, they may be barred by a my {uffered by A. before | 1 
any iſſue born. — Walter Huſband, by will, & deviſed the 4 
« eſtates in queſtion to his grandſon, Nicholas IJ cb, for life, 11 
« without tmpeachment of waſte, and, after his deceaſe, to the _ 11 
* iſſue male of his body lawfully begotten, and to the heirs and 0 
* aj/igns of ſuch iſſue male for cver; and, for default of ſuch 
« j{{ue male, remainder over.“ On the death of the deviſor, 
N. Webb entered, and, having ſuffered a recovery of them to 
the.uſe of himſelf in fee, deviſed them to V. [ebb in fee. 1 
It was contended for the plaintiff, that the recovery ſuffered 4 
by Nichelas FFebb was void, and a forfeiture of his eſtate ; > 
ic being only tenant for lite at the time. That the manifeſt in- ; 


8 


* A 
* nc ew we ts ts... 4 „ 


int of the dẽviſor was that N. II ebb ſhould only take for life, 4 
having ſo expreſſed it in words, and alſo added “ without im- $1 
* peachment of waſte,”” which would otherwiſe be nugatory. $1: 


That the orly ground on which it can be contented that he 3 
took an eſtate tail is the ſubſequent deviſe to the i ſue male of his | 
loch. But though the word « 1fſue” has ſometimes been held a | 
word of limitation, yet it is not neceſſarily or properly ſuch, 9 
but is a word of limitation or of purchaſe as will beſt anſwer 
the devifor's intent. And that wherever words of limitation, 
a5 in this caſe the words « heirs and aſſigns of ſuch iſſue male 
or ever,“ have been added to the word iſſue, it has generally 91 
been conſtrued a word of purchaſe; becauſe the intent of | 
tle deviſor is thereby manifeſted that the inheritance ſhould 
go to the iſſue and not to the firſt taker. —SED PER Lord 
KENYON, Ch. J.—Nothing can be clearer than that the 
irſt intention of the deviſor was to give only an eſtate for 
life to M. JT'ebb, for it is given to him © for life”? in expreſs 
words; and theſe words are immediately ſubjoined, “ with- 
out impeachment of waſte.” But it has been for a long 
ume, and very properly ſettled, that if a deviſor, ignorant of 
technical terms, fitting down to draw his own will, make 
caſhing limitations, the Courts, in conſtruing that will, 
mutt depart from ſome particular limitations, in order to give ; 
etfect to the general intention of the deviſor. That was | 
vicmnly decided, and anxiouſly inſerted, in the certiticate in | 
Rebinſon v. Robinſon, 1 Burr. 38; the determination of 
which caſe here. was afterwards confirmed in the Houſe of 
| ords, Now, what was the general intention of the deviſor 
in this caſe ? It was, that the male deſcendants of his grand- | 
fon, M. Webb, ſhould take the eſtate, and that none of thoſe ; 
o whom the ſubſequent limitations were given ſhould take, 
wil. all the male deſcendants of N. Tebb were extinct. 
Ka: | That 


As 
—— — — 
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That being the general intention of the deviſor, let us ſee by 
what conſtruction that will be beſt effectuated. It has been 
contended by the plaintiff's counſel, that N. Webb only took 
an eſtate for life ; if ſo, what eſtate was given by the words, 
& to the iſſue male of his body lawfully begotten, and to the heir; 
« and aſſigns 7 uch iſſue male. Was it to extend to more 
than one ſon ? It would be difficult to extend it to more than 
one; and, I conceive that the eldeſt muſt have taken the abſo- 
lute intereſt in the eſtate. But that would defeat the deviſor's 
intention, becauſe it might have deſcended to the gener: 
heirs of that one fon, to the diſinheriting of the other iſſue 
male of M Mebb. But even it theſe words comprehende! 
all the male iſſue, as tenants in common, in tail, that woul:! 
not have anſwered the deviſor's intention, becauſe there ar: 
no words to create croſs-remainders between them. And as 
his intention was, that all the deſcendants of thoſe children 
ſhould take before the remainder- men, that intention would be 
defeated by letting in any of the remainder-men, while tlcr. 
were any of the deſcendants of N. J'ebb in exiſtence. Al 
theſe obſervations were made by Ld. Ch. J. Wilmot, in the 
caſe of Roe v. Grew, from 2 Wilſon, 322. and in p. 106, ſupra. 
I am, therefore, perfectly ſatisfied that the deviſor's intention 
will be beſt anſwered by our deciding that NN. M ebb to:# on 
| eſtate tail, which will comprehend all his iſſue male, and that 
none of the limitations over could have taken place while ary if 

his iſſue were living, In addition to the authorities cite, 

there is another in ſupport of our determination, which came 

before the privy council, by appeal from Barbadoes, in 1739, 

Morris v. Le Gay, cited 2 Bur. 1102. There the deviic 

was * to A. for lite, then to the heirs of the body of A. and 

their heirs ; and if ſhe died without ſuch heir of her body, 
then over.” And it was determined that it was an eſtate 

tail in the firſt taker.—But there is another way of coni- 

dering this queſtion ; and it has been argued by the defend- 

ant's counſel, on the authority of Loddington v. Kime. 1 Cra, 

Fac. 590, that by the limitation «© to NM. Webb tor lite, ie. 

mainder to the iſſue male of his body, and to the heirs and 
aſſigns of ſuch iſſue male for ever,“ the iſſue of N. // 00 

wo. a fee as purchaſers; and in none of the caſes cited by 

the plaintiffs counſel was the limitation over © in default 0! 

iſſue, as in this caſe, but © for want of heirs.” And this 

differs this caſe from that in Cro. Car. 415. Then if thus 

were a limitation to the iſſue in tee on a contingency with 2 

double aſpect, as it is called, the reſult here would be the 

ſame as in Loddington v. Kime, for then N. JJ/ebb was tenun: 

for life, with a contingent remainder in fee to his children, if 
he had any, and if he had none, then a contingent remainder 

over; in which caſe, all the limitations over were deltroye 
by the recovery, which deſtroyed the particular 3 10 
vhether 


therefore gudcungue vid daid, without determining 1 7400 
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N 17:4b took an eftate in tail, er fer life only, with a remain- 


tor t: his iſſue in fee, the leſſor of the plaintiff is not entitled 
to recover.—ASHHURST, J. I entirely concur that, in 


| whatever point of view this caſe is conſidered, the defendant 
| is entitled to judgment. I believe it very rarely happens 


that where a man makes his own will, his whole intention 
can be effected: but of the two evils, perhaps, it is the leaſt 


that the intention of the deviſor ſhould be defeated in ſome 
| particular point, than that judicial determinations, reſpecting 


rcal property, ſhould be overturned, In addition to the caſes 


| already mentioned, I will refer to another, Doe d. Brown v. 


Holme, 2 Bl. Rep. 777. Where the deviſe was to“ F. I. 
tor life, and after his deceaſe to the heirs male or female of 
the body of F. IL. for ever; and J. L. not having had 
any iſſue, ſuffered a recovery: Lord Ch. J. De Grey, who 
delivered the opinion of the Court, ſaid that quãcungue vid 
data the recovery veſted an eſtate in fee in 17 L. for if it 
were an eſtate tail in him there could be no doubt; and if he 
had only an eflate for life, with remainder in fee to his heirs 
male or female, then being a contingent remainder, it was de- 
ſtroyed by the common recovery; and all the ſubſequent re- 
mainders depending thereon were barred, according to the 
caſe of Loddington v. Kime. 1 am, therefore, of opinion, 
that at any rate the leſſor of the plaintiff is barred by the re- 
covery,—BULLER, J. I entirely agree that either on one 
ground, or the other, the defendant is entitled to our judg- 


ment. The caſe cited by Afbhurft, from Bl. Rep. only 


difters from the preſent in this reſpect, that there the limi- 
tation was to © the heirs of the body, and here it is to © the 
iſue of his body.” So in Goodright v. Pulhyn, 2 Lord 
Raymond, 1437. And in the cafe from Barbadoes, the words 
were to the“ heirs male of the body, &c. Now if there 
be no difference between the words “ iſſue male“ and “ heirs 
male,“ thoſe are direct authorities for the preſent caſe. In 
lome caſes a diſtinction certainly has been taken between the 
effect of thoſe words; but according to my note of Roz 
v. Grew, Lord Ch. J. Vilmot thought there was none. 
—GRrosE, J. I obſerve that there is a diſtinction in ſame of 
the caſes between the words © iſſue of the body”” and “ heirs 
of the body :** but in Roe v. Grew, Gould, J. commenting 
on the operation of the word © iſſue, thought otherwile, 
aud chat it was more properly a word of limitation than of 


purchaſe, And that caſe comes 19 near to the preſent that! 


tuin there is no real diſtinction between them. Lord KEN 
ron, Oh. J. There is no doubt but that the words © heirs 
of tu body” may be com rolled by ſubſequent words; that 
was to held in Law v. Davis, 2 Str. 849. and in a variety 


| Of otter caſes; and yet it is worth remembering, as a mat- 


ter of curioſity, that Lord Holt, and Lord Somers, thought 
Wt they couid not be ſo reſtrained by any ſubſequent 
| Words, 
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words, as to carry leſs than an eſtate tail. —Poſtea to i 
defendant, ps 

The teſtator, 5%n Slater, deviſed as follows: © As touch. 
cc ing the diſpoſition of all ſuch temporal and worldly eftate a 
it hath pleaſed God to beſtow upon me, J diſpoſe thereof a 
„ followeth [ aiter directing the payment of his debts, &c.)] 
« Alſo I give and bequeath all my copyhoid lands, Jying in 
« Hazlewood, to my nephew Iſuac Siater; but if the afore. 
« {51d f/aac Slater thould die without male heir, then my 
« will is, that my nephew John Slater thall enter upon 
« and enjoy the faid copyhold lands, his heirs or affigns tor 


* 


„ ever; charging. the eſtate with an annuity of 8]. a year 


« to his wife during life, and ſeveral legacies to be paid at: 
“ diſtant time.“ Iſaac Slater paid the annuny to the teſta- 
tor's widow during her life, and the legacies. The leſſor of 
the plaintiff was his eldeſt ſon, and heir at law; but he hal 
deviſed the lands to the defendant, a younger fon. By the 
cuſtom of the manor, a recovery is neceſſary to bur an 
eſtare tail; but no recovery had been ſuffered by Iſuac Slater, 
— THE QUESTION was, What eſtate Jace Slater took 
under the will of Fohn Slater: becauſe if he only took an 
eſtate tail, and not an eftate in fee, not having ſuffered: 
recoverv, the lands deſcended to the leſſor of the plaintitt as 
tenant in tail? Lord Kenyon, Ch. J. It is clear from all 
the caſes on this ſubject, that //aac Slater took an eſtate tall, 
In Blaxton v. Stone, 3 Mod. 123. where the father deviſe in 


bis eldeſt fon, © and if he died without heirs male, then tb 


his other ſon,“ the Court thought that though it was cvident 
that the word © body,” which properly creates an eſtate ta!) 
was omitted, the intent of the deviſor might be collected out 
of his will, that he deſigned an eſtate tail; and they adjudge! 


it to beſo. And in 1 Vent. 230. Lord Hale mentioned Bur- 


ley's caſe, 43 Elix.; & A deviſe to A. for life, remainder to e 
next heir male, for default of ſuch heir male then to rema!n; 
adjudged an eſtate tail.” And with regard to the other que. 
ſtion, the law on this ſubject is very accurately ſtated by Lord 
Mansfield, in the cafe of Die v. Fyldes ; in Gowper, 833 (i, 
p- 211.) Where an eſtate is given generally, without adding 
words which would create a fee or an eſtate tail, and it is chafg- 
ed with the payment of annuities, the deviſee takes a fee : h 
that is not the caſe where an eſtate tail is given to the devilee, 
In this caſe, the deviſor's wife, to whom the annuity Was 
given, had a power of entry in caſe of non-payment of ber 


annuity. And the legacies given were to be paid at a remote 


period, before which time the deviſee had the power of ac. 
quiring the fee, by ſuffering a recovery. We ſhould de 
removing the laudmarks of real property, if we were to de- 
termine that 1/aac Slater took an eſtate in fee,—ASHINURST, 
J. Agreed. —BUuLLER, J. The words © heirs male,“ me 
admit of three different conſtructions. Firſt, it che bing by 

Patch 
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patent grant to a man and his heirs male, the latter words 
com ey no intereſt, Secondly, if an individual by dee] grant 
to A. and his heirs male, A. takes a fee ; becauſe, againſt the 
grantor, the word « male?” is rejected. Thirdly, but in the 
caſe of a deviſe in thoſe words, the devitee takes an eſtate 
tall, becauſe the Court may ſupply the words © of the body,“ 
if they be wanted to. eifectuate the deviſor's intent —Lord 
Kenyon: A fourth caſe may be put, where a different 
meaning may be given to thoſe words: if an eſtate of frec- 
hold be limited to A. remainder to his heirs male, the latter 
words enlarge A. 's eſtate to a ſee: but it is other wiſe, where 
only a chattel, a term of years, is given to A. remainder to 
his heirs male; in ſuch caſe the latter words are words of 
purchaſe —Poſtea to the plaintiff. | 
The teſtator being ſeiſed of die premiſes in queſtion {after Noe ex dim, 
| confirming his ſettlement, by which one part of this eſtate Neville, v. 
was ſettled on his wife E. Fifeld for life), & deviſed the reſt Bid 
« of the premiſes to his daughter and only child, ary elievors of 
* Fif-ld, on her attaining twenty-one, ad to ber heirs ; and Neville, 
„as fo that part Which was ſettled on his wife, he devifed 11 „ 
60 ; . . . +» 37 GEO. 3. X. 
the ſame to his ſaid daughter after the death of his wi- 2 Tr. Ry. 276. 
dow. In caſe the widow ſhould die before the daughter 
« attained twenty-one, then he willed that both parts of the 
& eſtate ſhould go immediately to his daughter and her heirs 
fer ever; but he willed that his wife ſhould hold and en- 
* joy both parts until his daughter ſhould attain the age of 
4 © twenty-one; AND IN CASE HIS DAUGHTER SHOULD 
* DIE WITHOUT ISSUE, then he impowered her to diſpoſe _ 
«* of the whole by will, or any other inſtrument in writing, 
* atteſted by three witneſſes, as ſhe ſhould direct, limit, or 
* appoint; and FOR WANT OF SUCH ISSUE and direfiomn, 
* &c. then that the ſame thould deſcend and go to his own 
right heirs.”” The daughter married V. Neville the elder, 
by whom ſhe had one ſon, the leſſor of the plaintiſf, and 
ſhe is ſince dead. But previous to her marriage, having at- 
tained the age of twenty-one, and being in poſſeſſion of the 
unſe!tled part of this ellate, the, by leate and releaſe, con- 
reyed the whole of the premiſes in queſtion to truſtees, to 
the uſe of herſelf and her heirs, until the intended marriage, 
and from and immediately after the marriage, to the uſe of 
V. Neville, the elder, and luis ations for bis lite; remainder 
to truſtees to ſupport contingent remainders, remainder to 
herſelf for life, r mainder to the fit and other ſons of the 
marriage in tail, with iemainiders over. . Neville, the 
eder, became bankrupt, and the deiendants claimed as bis 
atgnees, [IT was CONTENDED, for the plaintiff, firſt, 
That the daughter took only an ci e-tail under her father's 
will; for though the premiſes ate at firſt dev iſed to her, and 
er heirs, it is manifeſt, from the two clauſes at the conclu- 
: | | lion 
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ſion of the will, that the deviſor did not intend to give his 
daughter a fee, but that her children, if ſhe had any, ſhouid 
take after her. And as to the queſtion that aroſe, on the 
effect of the ſettlement made on the marriage of that deviſet, 
It was clear that a conveyance by leaſe and releaſe, by : 
tenant in tail, neither bars the iſſue in tail, fat. de donit (1), 
nor works a diſcontinuance ; Lit. "6 598. 600.; Ce. Li. 
328, a.; Finch's Law, 190. But ſuch a conveyance paſſe; 
a baſe fee, voidable by the iſſue in tail by entry. Seymour 


caſe, 10 C. 95; Machell v. Clarke, 2 Ld. Raym. 779 : Dx 


Dde er dim. 


Candler et al, 

v. Smith, 

Fa. Ter. 
38 Geo. 3. B. R. 


| 7 Ter. Rep. 531. 


d. Tyrrel v. Shilſon, 3 Burr. 1703. So that the huſband of 
the tenant in tail, VJ. Newille, was not now entitled to 2 
life-eſtate, either under the ſettlement, or as tenant by tl: 
curteſy. The Court, being of this opinion, ordered the 
poſtea to be delivered to the plaintiff, | 

The teſtator, V. Aſcough, being ſeiſed in fee of the pre- 
miſes in queſtion, by his will (aſter giving to his wife an an- 
nuity to 1 out of his freehold eſtate), deviſed the 


fame as follows; “ I hereby give and deviſe all my freehold 


ee meſſuages, lands, &c. (ſubjeCt to the payment along with 
« my perſonal eſtate of all my debts, legacies, and funeral 
« expences), unto my daughter Mary Aſcoug h, and the beirs 
« of her body lawfully to be begotten for ever, as tenants in 
« common, and not as joint tenants, and in caſe my jaii 
cc daughter fhall happen to die before twenty-one, OR withoct 
« ſeaving iſſue on her body lawfully begatten, then I give ani 
« deviſe all thoſe my ſaid freehold meſſuages, lands, &c. 


4 to R. Aſcough, his heirs and aſſigns for ever.” Mary 


married with 


Aſcough having attained her age of twenty-one years, inter- 
Þ Candler, 3 they have 1 3 children, 


viz. the leſſors of the plaintiff, and were all living at the 


time of levying the fine and executing the feoffment herein. 


after mentioned. In trinity term, 1796, H. Candler and 


Mary his wife, levied a fine of the premiſes in queſtion, 


and, by deed of feoffment, dated the iſt of January, 179! 
with livery of ſeiſin thereon, conveyed the ſame, and declared 
the uſes of the fine to the defendant J. Smith, and his heits 
for ever. Tre QuEsTions were, iſt. WHETHER Alan, 
the wife of Henry Gandler, the elder, took an eſtate tail in 
the premiſes abovementioned, to be conveyed to the defendan!, 
or an eſtate for life only? and, 2dly, WHETHER the plain. 


tiff is entitled to recover on the demiſes above ſtated Lord 


Ken ron, Ch. J. It is a rule of conſtruction in caſes of this kind, 
ſettled by a variety of deciſions, but particularly by that 9 
Robinſon v. Robinſon, 1 Burr, 38. firſt in this Court, and 


| afterwards in the Houſe of Lords, that where it appears in 


— OA 


(1) 13 Ed. 1. c. 1. 


"" 
A Wiz 


2 
e 


8 ds 1 — 
e 
r 

r 


n 
COT eee e e 
— K —— — — w 


Deviſes. (Ia Fee. tail.) 


| 2 will, that the teſtator had a general intention, and alſo a 
ſecondary intention, and they claſh, tie latter muſt give way 
| to the former. This general propoſition is ſupported by this 
caſe, I admit that in this caſe the teſtator intended that his 
daughter, M. Aſcough, ſhould only take an eſtate for her life, 
and that her children ſhould take as purchaſers : hut then he 
ale intended, that all the progeny of thoſe children ſhould take 
before any intereſt ſhould veſt in his more remote relations: now 
the latter intention annot be carried into effect, unleſs M. 
Acough takes an eſtate tail. In order, therefore, to give et- 
fect to the deviſor's general intention, according to tue fair 
conſtruction of the will, AH. Aſcougb mult take an eſtate 
tai. Poſtea to the defendant. _ 
The teſtator John Smith being ſeiſed in fee, by his will Roe ex dim. 
of the 24th „f December, 1625, after reciting that on the Eberall er _ 
21ſt day of December then laſt, he had ſurrendered @ copy- Spc, 9 
had meſſuage and cottage with the appurtenances, ſituate in 30 Geo. 3. C-B, 
Knowle in the ſaid county, then in the occupation of Robert Hen. Black. 
Melon, being of the value of 111. per annum, into the hands 44%- 
of the lord of the manor of Knowle, by two cuſtomary 
tenanis, according to the cuſtom there, to ſuch uſes as were 
and ſho id be contained in that his will, did bequeath, and 
his will and deſire was, that the inheritance of the ſaid copy- 
bold lands ſhould be granted unto Rowley Ward, eſq. I Hamas 
Cruper, and John Savage, or to ſuch two of them as the 
ſaid Rewley Ward ſhould think fit, and their heirs 3 and he 
did, as much as in him was, grant and direct the ſaid copy- 
holds to them and their heirs, and the rents, iſſues, and 
profits thereof, to the uſes, intents, and purpoſes there nafter 
expreſſed; (that is to ſay), from and after the deceaſe of 
the ſaid John Smith, his will and deſire was, that Suſannah 
his wife ſhould hold and enjoy the ſame, and take the rents 
and profits thereof for her life; and that from and after the 
deceaſe of him the ſaid Fohn and Suſannah his wite, then 
| his wil was, that the ſaid Rowley I ard, Thomas Cowper, 
and Fohn Savage, or ſuch as ſhould be new takers thereof 
a aforeſaid, and their heirs, ſhould for ever ſtand and be 
iſed thereof, and that the rents, iſſues, and profits thereof, 
| Would for ever afterwards be employed and diſpoſed of in 
the buying and making up ten gowns vearly, againſt the 
feaſt of Ghriftmas, for ten poor men of the pariſh of Saint 
Mary in Warwick, ſuch as the ſaid Rowley I ard whilſt 
be lived, and after his death ſuch as the ſaid Thomas Cowper, 
and John Savage, and others ſucceeding them in the truſt, 
concerning the ſaid copyhold lands ſhould think &: ; and his 
will was, that the herdſman of Saint Mary's for the time 
being ſhould be one; “ alſo his will and deſire was, that 
the RENT OF THE SAID COPYHOLD LANDS BEING III. 
PER ANNUM, SHOULD NEVER BE IMPROVED OR 
e . „% RAISED 
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premiles till his death. 
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cc K AIST D, BUT SHOULD CONTINUE AT III. PER Aus, 
„% AND THAT THE SAID ROBERT WESTON, WHO Was 
© THEN TENANT, AND HIS CHILDREN AND POSTERITY 
cc WHICH SHOULD SUCCEED, SHOULD NEVER BE PU? 


« FoRTH, OR FROM THE SAME, BUT ALWAYS. CONT{- 


4 NUE THE POSSESSION OF THE SAID COPYHOLD PRE- 
„ MISES, paying the ſame yearly rent, duly from time 19 tiny, 
and to and for the purpeſes aforeſaid, and nit etherwiſe,”'— 
Thomas Tein Harper, great grandſon of the aboye-ment. 


oned Rebert Weſton, by his will, bearing date the 4th day of 


March, 1738, deviſed all and ſingular the premiſes deviſed by 
Smith's will [except a houſe and ſhop, which he had built on 
part of the premiſes], unto his eldeſt fon Themas Jeton Har. 
per, in fee, he and they paying out of the ſame the ſaid yearly 


rent of III. according to the will of the ſail Smith, and 


thereby as far as he could for ever diſburthening the {ail 
houſe, ſhop, &c, from the payment of the ſame or any 


part thereof, to the end that that part of the premiſes micht 


be held and enjoyed, free from the payment of any rent 
whatſoever ; and as to the ſaid houſe, ſhop, &c. being then 
in the tenure of the ſecond ſon Fohn' Maſton Harper, he de- 


viſed the ſame and all his eſtate, right, title, and intereſt 


therein, and thereto, diſburthened as aforeſaid, unto his ſail 
fon John Weſton Harper, his heirs and aſſigns for ever, 
John I[eſion Harper entered and enjoyed the laſtmentionel 
Afterwards his widow entered and 
enjoyed the ſame during her life; and, after her deceaſte, 
Elizabeth, a daughter who intermarried with Thomas Partes, 
the elder, and Mary, another daughter, who intermarried 
with Jahn Bracknell, claimed to be entitled, being the two 
daughters and coheireſſes of To //efton : and, accordingly, 
by an indenture, bearing date December 3oth, 1777, an 
made between the ſaid Fohn Bracknell and Mary his wite, 
and Thomas Parkes, the younger, the eldeſt fon and heir of 
Thomas Parkes, the elder, by the ſaid Elizabeth his wit, 
late deceaſed, of the one part, and Edward Leckman of the 
other part, for barring all eſtates tail in the premiſes, it was 
agreed that the ſaid Zohn Bracknell, and Mary his wite, 
1h:mas Parkes the eider, and Thomas Parkes the youngef, 


ſhould levy a fine ſur conuzance, &c. of the premiſes [de- 


ſcribing them], which were in fact thoſe deviſed to John 


Il eſion Harper, by the will of the firſtnamed Thomas Wes 


ten Harper, in 1738, and part of the premiſes deviſed in ail 
by the will of the ſaid Fohn Smith, and deſcribed to be - 
the occupation of the faid Robert Felon. The uſes ot 
which fine were declared as to one moiety of the premiſes, 
to fuch uſes as they, the ſaid John Bracknell and Mary e 
wife, ſhould appoint ; and as to the other moiety thereoi, te 


the uſe of the ſaid Thomas Parkes the elder, and —_— 
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Parkes the younger, in fee as joint-tenants. And in Trinity 


f Term, 18 Geo. 3. a fine was duly levied with proclamations 
| in c.nſequence of the laſtmentioned deed. ON THIS WILL 
THE FOLLOWING POINTS AROSE ; Iſt, WHETHER any and 
what eſlate is given by the will of Smith to Robert Meſton? 
: 2dly, In whom the right of Robert Meſton is now velted ? 3dly, 
| Whether this is a caſe in which a court of la can ſtop the ei- 
| {ct of a legal title to obtain p ſſeſſion? Lord LouGnBo- 
$0UGH, Ch. J. The will of Sit, with reſpect to Robert i 
un is argued to import a mere recommendation of him and his 
family to be continued tenants ; and it 1s ſaid that a direction not 
io raile the rent would be void, as repugnant to the eſtate given; 
o ſupport which poſition two caſes from 2 Fern. 596 & 74.0. 
were cited. But thoſe caſes are not applicable. In the one 
the truſtees of an eſtate given to a charity had thought fit 
to im poſe ſuch a condition; in the other, the chancellor had 
eſtahliſned ir on a propoſal for the benefit of the truſt eſtate. 
In both the act was done without due authority. But @ 
te later in giving his eſtate may impoſe any terms conſiſtent wit» 
the rules of law, and it can only be a queſtion on the inten- 
tion, when bequeſts ſeem to encounter each other. In ths 
yrelent caſe, the deviſees take no benefit, they are mere 
trultces, The object of the charity is limited, and the ſum 
whned, The direction to continue the poſſeſſion of Welton and 
vis children and poſterity paying that ſum, is as pyſitive as the 
areflion to lay out the 111, and to diſtribute the gowns bought 
with it to ten poor men. The truſtees are as much bound to 
ſupport ane bequeſt as the other. But although it is clear that 
te Meſtan family are the objects of a truſt in this will, it is 


favour is to take effect. It is not a neceſſary concluſion 
Char lone eſtate muſt paſs to them by the will. It muſt be 
aged, that a condition to pay a rent for ever, will create an 


ate in fee, as in the caſe cited from 3 Bul/tr. 194. and that 


cred in the farſt argument. But all theſe cafes are upon 
words annexed to an expreſs deviſe of an eſtate. In this 
vill there is no expreſs deviſe to Robert Weſton. It is only, 
Cat * he who was then tenant, and his children and poſterity, 
* ſhould never be put forth, but continue the poſſaſſin. The 


1 ia of the teſtator ſeems to have been a perpetual tenancy 
þ * a fixed rent. Thinking the bequeſt imperative to he 
dees, I do not know, but that truſt might have been well 
1 "xccuted by granting leaſes for years renewable. I am not 
of Due that it would be a breach of truſt to follow either the 


urſe of ſucceſſion to perſonal eſtate, or the legal courſe of 
cent in continuing the poſſeſſion to the poſterity of Robert 
Weſton, But ſuppoſing that the truſt is executed in the truſtees, 
d that an eſtate pajſed to Robert Weſton, the words © To 

| « HI$ 


tar from being clear in what manner the bequeſt in their - 


” POSTERITY?” may be a word of limitation, as in the caſes | 
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85 1 

« 415 CHILDREN AND POSTERITY WHO SHOULD 5ve" 
CEED,” muſt confine it to an eſtate tail. An eſtate to a n 
and his children, if he have none born, is an eſtate tail ac- 
cording to Mild's Caſe, 6 Co. 16. b. Poſterity goes till fur. 
ther. It is an excluſion of collateral heirs, and muſt cut «ff th 
fee-ſimple by neceſſary implication. If then any eſtate paſſz| 
to Robert Weſton, it was an equitable eſtate tail of a cebit 
deſcendible by the cuſtom in Borough Engliſh, and the li 
the plaintiff} Mary Weſton Harper is heir in tail unleſt 1 
were barred. THIS BRINGS IT TO THE QUESTION, W gt- 


- THER THE-ESTATE TAIL IS BARRED * It was argued tat 


it was barred by the will of Thomas Wejton Harper. Now, 


| though it is true that the deviſe of an equity in a copyiiold 


requires no ſurrender, yet that is where the teſtator has a 
deviſable eſtate. The entail muſt firſt be barred. The party 
mult have done ſome antecedent act to enable him to deviſe, 
Here no ſuch thing was done. And the will of {hom 
H-e/ton Harper did not operate long: there was no length 
of poſſeſſion againſt the entail on which to preſuine a tur. 
render, Then the third queſtion is, Whether there is ſuch 
an equity, as can obſtruct the clear legal title of the plain- 
tiffs in the firſt demiſe to obtain poſſeſſion? Now the rule 


is, that unleſs in the caſe of a clear truſt, the equitable title 


Pac, Lefe of 
Fomnpercau . 
For:nerea uy 
Mie Ter. 

21 Geo. 3. R. R. 
2 Dre. 453. 


of ceſtui que truſt, ſhall not be ſet up againſt the legal wie 
of the truſtee ; and in the preſent caſe it is not clear who 1s 
the ceſtui que truſt, If the truſts are not clearly executed in 
favour of any one, it is fit that the truſtees ſhould be in 
poſſeſſion, and if any remedy is required, it muſt be ſought 
in another place. We are therefore of opinion that a ei 
dit muſt be entered for the leſſors of the plaintiff, in the 
firſt demiſe, The truſtees.] . 5 

A limitation in a deed, cannot be united with one con- 
tained in a will. — Claude Fynneregu, being ſeiſed in fee, by 
indenture, bearing date the 1ſt of April, 1735, and mad 
between him and his eldeſt ſon Thomas Fonnereau, in conli- 
deration of natural love and affection, did give and grant i! 


the aid Thomas Fonnereau, and hts Senf, the eftate in 


queſtion, to hold the ſame to him, and his aſſigns, from Mi- 
chaelmas then laſt paſt, rox LIFE, without impeachment if 


vate, at the rent ot a pepper-corn, if demanded : 7 Hand- 


the ſon, entered, and was ſeiſed in his demeſne as of irec- 
hold, for life, the reverſion in fee remaining in the father; 
and the father, Claude Fonnerequ, on the 27th of June, 
1738, deviſed the ſaid reverſion in the words following — 
+ Whereas I have ſettled my eſtate, called Chriſt-Churcly 
at Ipſwich, in Suffolk (the lands in queſtion), upon m. 
* eldeſt ſon Thomas Fonnereau, for the term of his natural 
„ hite; my will is, and 1 do hereby, FROM AND AFTER 
„ His DECEASE, give and deviſe the ſame to the heirs 2 


Devilſes. (In Fee-tail.) 


« of his body begotten in lawful marriage, and, in default 
« of ſuch iſſue, to the uſe and behoof of my ſecond, third, 
« fourth, and fifth ſons, ſeverally, ſucceſhvely, and in re- 
«© mainder, one after another, as they and every of them are 
jn priority of birth, and ſeniority of age, and of the ſeveral 


„ heirs male. begotten in lawful marriage, of the body and 


bodies of my ſaid ſons reſpeCtively mg the elder of 
amy faid ſons, and the heirs male of his body, to be al- 
„ways preferred, and to take before the younger of my 


„ ſaid ſons, and the heirs male of their bodies; and, for 


„want of ſuch iſſue, to my right heirs.” The teſtator 
died, ſeiſed of the reverſion, leaving the ſaid Thomas Fonne- 


reau, his eldeſt ſon, Claudius Fonnereau (the leſſor of the 


plaintiff), his ſecond ſon, and three other ſons. After the 
death of the teſtator, his elde/t ſon Thomas, being ſeiſed, co- 
venanted to levy a fine, for the purpoſe of making a tenant to 
the precipe, which he afterwards did, and ſuffered a recove- 
ry, to the uſe of himſelf in fee : afterwards, he deviſed the 
premiſes to the uſe of his nephew Martin Fonnereau (the 


detendant), for life, with divers remainders over: and after- 


wards died without iſſue. — THERE WERE TWO GENERAL 
QUESTIONS; 1ſt, Suppoſing the limitations over to the ſecond, 
aud other fons, to have been good in their creation, W HE- 
THER they were not barred and deſtroyed by the recovery ? 
Aly, WHETHER thoſe limitations were not void from the 
beginning? And there were four different heads of argument 
intiſted upon by the counſel for the plaintiff, 1ſt, That the 
limitations to Thomas in the deed, and to his iſſue- male in the 
will, could not be coupled, ſo as to make the words of the 
latter words of deſcent, and to veſt an eſtate-tail in him. 
2ly, That an eſtate- tail to Thomas could not be raiſed from the 


words of the will.—zdly, That the limitation to the ſecond ſon, 


was an immediate deviſe of the reverſion after Themas's lite, 
by which an eſtate-tail, in that reverſion, veſted in the ſe- 
cond ſon Claudius (the leſſor of the plaintiff), immediately 
on the teſtator's death, with ſucceſſive veſted remainders over 
o the other younger ſons.—Athly, Or, if it thould be held that 
tne ſucceſſive deviſes to the younger ſons were all future and 
executory, then, that they were not within the reaſon and 
principle upon which executory deviſes had been held void as 
being too remote. It was for the defendant argued, FIRST, 

hat the primary intention of the teſtator manifeſtly muſt 
ave been to give Thomas an eſtate-tail ; for there can be no 
realon to ſuppoſe, that he meant to limit a different, or bet- 
(er, intereſt, to his younger ſons, than to him; and that the 
Court, therefore, woulddoevery thing in their power, conliſtent 


with the rules of law, to give effect to that intention. And 


at it had not then been determined, that .two eſtates in the 
lame land. though by different conveyances, given to the 
Vol. III. L | ſame 
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ſame perſon, both voluntary, and both flowing from the ſan; 
perſon, ſhall not unite. Szcoxpiy, That to raiſe an ef. 
tate tail in Thomas, upon the words of the will itſelf, woul( 
be moſt conſonant to the intention of the te':ator, for he 
certainly muſt have meant that all the ſons of Thomas {houl! 
be capable of taking; yet, if Thomas had left ſeveral ſons, 
according to the conltruction contended for on the part of 
the plaintiff, an eſtate-tail would have veſted in the eldeſt, 
on the father's death, and then the others would have been 
totally excluded, though the iſſue of the eldeſt ſhould atter- 


wards have failed. Thoſe words, therefore, conſiſtently 


with the intention of the teſtator, cannot be conſtrucd ty 
limit an eſtate tail, by purchaſe, to the ſons of Thomas, 
and if it appear to the Court, that he muſt have meant to 
give ſuch eſtate to Thomas himſelf, they will give effect to 
that intention, if they can, either upon the expreſs words, or 
by legal implication. THIRDLY, That this could not be taken 
as a preſent deviſe of the reverſion to the ſecond ſon, ſub; ct 
to be diveſted, if Thomas ſhould have a ſon ; 1ſt, Becaule tle 
ſecond ſon would take by purchaſe, and, when that is tie 
caſe, a veſted eſtate is never diveſted again, by any ſubſequent 


event (I); and, 2dly, Becauſethe words of this will are all futute, 


and nothing was meant to veſt till after the death of Ie 
FouRTHLY, That the idea of a double contingency is con- 
trary to the intention of the teſtator : for it ſuppoſes him 10 
have meant, that if Thomas had no ſons, his own ſecond ton 
ſhould take the eſtate, but that he ſhould not if Thomas had 
a ſon; whereas the teſtator certainly meant (thoug! his in- 
tention, as he has expreſſed it, was contrary to law), tht lis 
ſecond ſon ſhould take, at all events —Lord MANSFIELD, 
Ch. J. ſaid, There was no doubt what the intention was; 
the only queſtion was, © if that intention could be fulkilled, 
conſiſtently with the rules of law ?” He deſired the countel 
would ſec if they could find any cafes, beſides that of Ball- 
win v. Karver (ante 23), where a double contingency had been 
implied in a cafe of real eſtate. And he ſaid that he thought 
the deciſion, in that caſe, had not gone upon that point; aud he 
had always conſidered it as the ſettled doctriue, tince the cate ol 
Forth v. Chapman, 1 Pa re I ms. 663; that a double contingency 
may be applied as to perionalty, but not as to real property 
A few days afterwards, his Lordſhip ſaid, he had directed 
the certificate of the Court, in Baldwin v. Karver, to be 
ſearched for, and copied. He then read it; and it therevy 


3 — 


* 


(1) . -When an eſtate deſcends, it is often afterwards diveſted. Thus, ud 
there is an executory deviſe, the inheritance deſcends to the heir, ſubject to he dls 
vetted when the deviſe can take effect. So it is alſo now ſettled, fince C“! 
Barnardij/on (Canc. M. 1708. 1 P. Will, 505.), that it deſcends in like minnct if 
the caſe of contingent remainders; at leaſt if created by will, 2 Ding. 498. Un. 2)? 
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and given the heir at law, and perſonal repreſentative, leave to 
be heard by their counſel, againſt the validity of the deviſe to the 
grandchildren, THE V did not inſtruct counſel to object to it; and, 
therefore, the Court avoided the queſtion, and only gave 
their opinion on the point between the different grand- 
children, on the ſuppoſition that the deviſe over. was good. 
AFTERWARDS, his Lordſhip having aſked, whether the 
counſel had been able to find any caſe of real property, 
where the Court, on the words „in default of ſuch iſſue,” 
had implied a reſtriction to * iſſue living at the death of the 
father, or, where a double contingency (1) had been — 

Pileu, 


1 


—_—  k%k,_ MBean 


(„ A double contingency, in the ſenſe in which the expreſſion was 
vſed in this caſe, is where an eſtate in truſt, or by way of exccutory 
deviſe, is ſo limited, that the time when it is to veſt in pofleſſion, will, on 
one event, fall within the limits allowed by law, and, on another, will 
exceed them. It may be ſaid, however, that, in many other caſes of 
future limitations (indecd in by far the moſt uſual ſorts of them), there 
is a double contingency. Thus, ſuppoſe an eſtate is limited to A. for life, 
remainder to B. in tail, remainder to C.; here the time when Cs eſtate 
ſhall veſt in poſſeſſion, depends on a dovble contingency. 1. If B. die 
Without iſſue, before A. it will veſt immediately on the death of 4. 2. If 
B. outlive A. it cannot veſt till after the eſtate tail in B. is at an end. 
Perhaps there may be ſome ule in the following diftribution of eſtates li- 
mited over after other preceding limitations. They may be divided into 
three claſſes : 1. Such as can take place in the alternative only, 2. Such 
as can take place in ſucceſſion only. 3. Such as may take place, either in 
the alternative, or in ſucceſſion. 1ſt, Of the firſt claſs are all thoſe, where, 
if the firſt eſtate ever veſt, they cannot; ſo that they are only good upon 
the alternative of the firſt never taking effect. This happens where there 
is a truſt, or deviſe, of perſonal property, to the heirs of the body, or 
the heirs of A. and, in default thereof, to B.; as in Higgins v. Dowler, 
1 Pere WWms, go. infra, p. 199. 200 Sante v. Leigh, 11 Cro. Fac. 590, &c, 
Or where there is, in real property, a limitation over to B. after a con- 
tingent fee - ſlimple to A. as in Luddington v. Kine, 1 C. Fac. o. Doe 
v. Hime, Goodright v. Dunbam. Eſtates of this claſs are often called limita- 
tions on a contingency with a double aſpect; or, with lefs quaintnefs, on 
adouble contingency. They have alſo been ſumetimes denominated con- 
Current, or contemporary limitations, 1 Ld. Raym. 208. But J have al- 
ready remarked, that, in many of another fort, there is, as much as in 
theſe, a double contingency; and they are certainly not aptly deſcribed 
by the words concurrent, or contemporary. Thoſe epithets are rather 
erpreſſive of eſtates which take effect at one and the fame time. They 
might, with propriety, be applied to the intereſts which veſt in coparce- 
ners, tenants in gavel-kind, or jvint-tenants ; or to ſuch remainders over 
s thoſe limited, in the caſe of Carter v. Barnardifion, to Thomas Styles 
and ir Thomas Barnardiſſun; for there, after the previous contingent fee, 
in the manors both of A. and B. to a third perſon, there was a limitation 
of the manor of A. to the one, and »f the manor of B. to the other, 
to take effect at the ſame time. 2dly, The ſecond claſs conſiſts of thoſe 
which can never veſt, unleſs the preceding eſtate take place before them, and 
chen not till the other is either 8 otherwiſe determined. Of this 
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appeared, that, although the Court had ſuſpended their opinion, 


7 r , 
. 
NE 
— 
—— — — — 


— — 
8 


- 


TR" 


+” 
— — 
2 - 


mY TY 
N WIS 
N S ogra N 
— 3 
7 — 


3 


w wt C £4) 
nnn 


1 
N ns 
pe 


— 


” ” 
7 ð TEE LA WL de aig ee rt 
* > - © -» pe 


2 


nr 


—— 


1 
Sr 
. 


Nen 
——ů²ẽ — 2 —— — —— 


148 


Deviſes. (In Fee tail.) 


plied, viz. to the iſſue, if there ſhould be any, and, if not, 
to the deviſee over, it was anſwered, that they had not mei 
with any; and, thereupon, his Lordſhip delivered the opi- 

om | | nion 


— —— 


— — 


fort there are examples in the caſes of Davis v. Norton, cited in 1 Dong. 57. 
and Watſon v. Shippard, cited in 1 Dong. 75. They are, however, very rare, 


It is certainly a general rule, « Where there is a remainder, or condiiona 


limitation over, that,“ if the precedent limitation, by what means ſocver, i 
*« out of the caſe, the ſubſequent limitation takes place.” Indeed Lord Mad. 
zicke, in Y-zey's report of Avelyn v. Ward, 1 Vex. 422. is ſtated to hae 
ſaid, that he knew of no caſe to the contrary. But the two I have men- 
tioned are clearly of this ſort. They are often ſaid to be expectant on the fi 
eſtate. 3dly, All other limitations, after previous eftates, belong to the third 


claſs; and, in all of them, as in all of the firſt, there is a double con. 


tingency, as already explained. If the previous eſtate take effect, thu 
await its determination, and then veſt in poſſeſſion. If the other conti. 
gency happen, that is, if the firſt eſtate never veſt, they take pla! 
immediately at the time when they firſt ought to have veſted, Ibid. 
A deviſe after failure of the iſſue, or the heir, of A. without any pte— 
vious eſtate to ſuch iſſue, or heirs, is void in its creation, whether n be 
of real or perſonal property. Such a deviſe, with a previous contingen! 
limitation, to the iſſue or heirs of 4. falls under rhe firſt, or third. 0 
the above claſſcs, and is not void in its creation. The reaſon of the Cif- 
ference may be thus explained: When there is no previous eſtate limite, 
if 4. ſhould have heirs, or iſſue, they might laſt for ever, and while they 
did, there would be nobody who could bar the eſtate limited over; and, 
therefore, a perpetuity might take place, which the law will not tuff: 
But, where the eſtate is previouſly given to the heirs, or the iſſue of 4. 
and (if future) is limited to veſt within the legal boundarics, in point of 
time, the principle of preventing perpetuities does not render it neceſſary 
to hold the deviſe over to be void in its creation, For, to conſider : 
I. The cafe of perſonal property; if the firſt eſtate veſt (whether limit. 
ed to iſſue, or heirs, is, there, exactly the ſame thing), the entire in. 
tereſt and dominion is thereby exhauſted, and there is nothing left open 
which the ſubſequent limitation can attach, which, therefore, become“ 
immediately, by neceſſary operation of law, a mere nullity: 2. In ti: 
caſe of real property; if the firſt limitation is to heirs, the whole inte- 
reſt and dominion, in the ſame manner, veſts with that eſtate ; if it is 
Iſſue (or heirs of the body, for I uſe thoſe words as ſyncay mors, becau!! 
in wills they generally are ſo), then, upon its veſting, ſuch an intcre! 
is acquired, as enables the firſt taker, if he pleaſes, by the legal cee. 
mony of a recovery, to convert his qualified, into an abſolute, intere! 
and dominion, and thereby, in like manner, render the deviſe over © 
mere vullity, This laſt was the caſe in the preſent cauſe of Doe. 
Fonnereau. The point, which is ſo clear, upon the principles laid down 


dy Lord Aa], in delivering the opinion of the Court, was nei! 


before fully devel ped, and, directly, and explici-iy, decided. Yet," 
account for the certificate of the judges, in Stephens v. S eben, We Wl 
ſuppoſe them to have heid+the ſame opinion, en this preciſe 1dent16 
point. For al the deviſes there, as here, were execatory ; the limits 
tien in fee to fir Richard (the teſtator's brother), was after an inde fine 
tatlure of the iſſue of the grand-davghters, to whom a previous ettte 
in tail, was limited; and the certificate expreſsly ſays, that when tte 
previous limitations ſhould be ſpent, the eſtate would go over to hm, 7 
veſt in him, by virtue of the laſt remainder to him in fee *. But, to; 


* Caſes temp. Talb. 233. - fig 
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nion of the Court, to the following effet. Lord Ma ns- 
FIELD (having ſtated the ſpecial verdict): The caſe lies in a 
very narrow compaſs. If the eldeſt ſon was tenant in tail, 
the recovery was good, and barred the limitations over; or, 
if the limitations over were too remote, he was entitled, as 
heir at law. As to his being tenant in tail, a conſiderable 
objection has been made, viz. that he was tenant for life 
under the ſettlement, not under the will; and ſeveral autho- 
ties have been cited to prove, that the previous and ſubſe- 
quent eſtates, when limited by different conveyances, cannot 
unite, But, if they did not unite in this caſe, then the firſt 
limitation in the will was an excutory deviſe, which remain- 
ed contingent till the death of Thomas, and the eſtate given 
to tne ſecond ſon was alſo executory, and, being after an 
definite failure of iſſue, was too remote; therefore guã- 


— a 


7” 


a little farther, if what was argued by the counſel for the plaintiff, in 
this caſe, is law (of which 1 believe there is no doubt), viz. that the 
words * heirs of the body of Thomas” were words of purchaſe, and 
that the eldeſt, and other ſons of Thomas, would have taken ſucceſſively, 
in tail male, under thoſe words, What elſe were the contingent eſtates 
to the younger ſons of Thomas, but executory deviſes, after the inde- 
nite failure of the iſſue male of their elder brother? According to 
Ju de Mandewville's caſe, the ſecond ſon of Thomas (and ſo of the 
others) muſt indeed have claimed, as heir-male of the body of his fa- 
ther, per formam dont, yet certainly not by defcent, for as the eldeſt 
on took, ſo muſt he, by purchaſe. : 

It may be obſerved' here, as not foreign to the caſe I am reporting, 
that the rule in Sbelley's caſe is not perfectly accurate, in ſaying, that, 
when there is, in the ſame conveyance, a limitation to the anceſtor, for 
ite, and, mediately or immediately, to his heirs in fee, or in tail, the 
words, “ his heir,“ are not words of purchaſe. When there is an in- 
termediate veſted remainder, as in Coulſon v. Coulſon, thoſe words are 
words of purchaſe. They do not qualify the eſtate, or deſcribe the quan- 
ity of intereſt, given by the firſt limitation, but veſt another eſtate, viz. 
« remainder in fee, or in tail, in the tenant for life. They, at the 
lame time, indeed, expreſs the quantity of that other eſtate, but ſo do 
aher words of purchaſe, in general, expreſs the quantity of the inte- 
ict : nor can it well be otherwiſe. The correct method of exprefling 
fie propoſition would be, that the words, in ſuch caſes, do not limit 
uy eſtate to the heirs as purchaſors. Rolle ſeems to have intended to 
Nike this diſtinction, in the ſecond volume of his abridgment, title Re- 
Wander, He divides the rule laid down in Shelley's cafe, into two para- 
ktaphs; and ſays, in the firſt, viz, with regard to an immediate limita- 
non to the heirs, © The words the heirs' are words of limitation, 
and not of purchaſe, 2 Roll. Ar. 417. Remainder (G) l. 5. But, in the 
Ther, lie changes the expreſſion. When the anceſtor, by any gift 
or conveyance, takes an eſtate of freehold, and, in the ſame gift or 
© Wnveyance, there is an eſtate, in fee, or in tall, to his right heirs me- 
© Gately (viz. where an eſtate for life, or in tail, is interpoſed between 
the ſaid eſtates), this remainder ſhall attach in the anceſtor, and ſhall 
aot be in abeyance. . | Hos | 
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cungue vid datd, the deviſe by Thomas, under winch the de. 
fendant claims, was good. AFTERWARDS HIS LORvSy12 


ſaid, the Court had decided that the deviſe to the ſecond ſor 


was void, on the authority of the caſe of Goodman v. Gand. 
right, 2 Burr. 873. 878. as reported by fir James Burr, 
but that they had ſince ſeen a manuſcript note of that caſe, 


taken by Kenyon, which aſſigned a ground for the detcrmi- 


nation different from that ſtated by fir James Burrow (1), 
That the Court, upon this, entertained conſiderable doubts 
concerning the opinion delivered a few days before, and de- 
fired to have the caſe argued again. Ar LENGTH the ulti- 
mate opinion of the Court was delivered as follows. Lord 
MANSFIELD : After the ſecond argument, and upon conli- 
deration of the caſe, we were of opinion, and gave judy- 


ment accordingly, that either Thomas was tenant in tail, by 


connecting his eſtate for life, in the decd, with the limitation, 
in the will, to his heirs male (without ſaying it was our 
opinion that they could unite), or that the limitation over 
was too remote, as being after an indefinite failure of iſſue; 
and we could find no cate where the Court, in a wilt of 1cal 
property, had raifed an implication to cnfine the failure of 
iſſue to the liſe of the anceſlor. But, atterwards, turning 
the caſes on this ſubject in our minds, and contidering the 


rea ſons on which they proceed, namely, to prevent perjecu- 


ities; we ſtopped the judgment, and deſired the caſe miglit be 


again ſpoken to. It has been argued a third time, and we 


have changed our opinion, and ſhall give our reaſons. The 
rule is unqueſtionable, that there cannot be an executory devi 
after an indefinite failure of iſſue. But that is not the cale 
here. We all think that tbe eftate for life being by one inſirt- 
ment, and the limitation in tail by another, they cannot unite, 
and that the heirs male of Thomas would have taken by pur: 


chaſe. This is a ſettled point, and we lay it down as our 


———@___ . — 
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(1) It agrees, however, in the material part of the judgment of the 
court, with Mr. Juſtice B/ackflone's account; and it appears, by both, 
that the deciſion went vpon the alternative, either of the niece hang 
taken an eſtate-tail by implication, or of the firſt deviſe (to the heirs 0 
the body of the niece by any other huſband) being too remote, anc, 6: 
courſe, the ſecond, The Court thought it unneceffary to determine, 
whether the niece took an eſtate-tail by implication ; and according t9 
Ke nyon's note, Lord Mansfield, in giving judgment, ſaid, “ T he wit 
& of the cafe comes to this; whether Mrs. Mo/tyn (the teſtatrix) n- 
« tended, by the deviſe, to give the heirs of the body of her niece 4. 1 
«© by a ſecond huſband, the remainder, reverſion, or eſtate (whatever x 


„e is called), after the deaths of herſelf, E. V. and A. L and failure ot 


« iſſue between them; or whether ſhe meant to give an eſtate in poſie!- 
* ſion, to the iſſue of 4. L. by a ſecond huſband.” His Lordſhip, thert- 
fore (being clear that it was not an immediate deviſe), put the ce 
entirely on the remoteneſs of the firſt deviſe, 
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9 
de. clear opinion. What are the limitations here? They are, 0 
HE to the heirs male of the body of 7homas, and, in default of ii 
lor ſuch iſſue, to the ſecond, and other ſons. There are two 438 
ad. ways, in form of law, in which this laſt limitation may il 
. take effect. 1. If Thomas dies, leaving iſſue male, then the — 
ale, eſtate to the ſecond. ſon takes effect immediately, as a re- | 1 
25 mainder expectant, which may be barred by a recovery. 11 
1. 2, Suppoſe the other alternative (which really happened), 1 
bs that 7hemas has no ſon, then it is an executory deviſe to the bt 
de. ſecond ſon, if Thomas, at his death, leave no iſſue male. 41 
Iti This is within the limits eſtabliſhed by law to prevent perpe- | i} 
ord tvities, We have looked into the cates, to ſee how far this q 
1 reaſoning upon principle can be ſupported by authorities: | 
65 and we think there are three which go a great way. In 1 
by Stephens v. Stephens, the Court took a large {tride of twenty- - i} 
on, one years after a life in being. The argument was, that 44 
* this would not create a perpetuity. Former caſes had ſaid, + 
* limitation might be made to take effect on the death of a | 
ue; erſon in e, or the birth of a poſthumous child, and alie- . 
al nation was not reſtrained for any longer time in Stephens v. F 
"2 Stephens, for, if a deviſe could hold to a poſthumous child, 1s 
. there could be no alienation till he ſhould attain the age of 54 
the twenty-one, An obvious objection to the alternative in this 1 
5 caſe is, that, if the limitation over is a reminder, it cannot 1 
. be turned into an executory deviſe. That is true, if it ever 3 
5 p veſt as a remainder. But here it might, or might not, upon 1 
| . a contingency ; and it never did. 2. So, in Hepkhins v. Hop- #4 
* tins, Lord Talbot decided, in ſupport of the intent, that a "14 
* Imitation, which in one event would have operated as a 9 
. !rmainder, but which event did not happen, thould operate h | 
ite, as an executpry deviſe. This he did upon principle, without | 
* precedents; and a great eſtate is now held under his deter- 
on mination. 3. Brownſword v. Edwards is another ſtrong in- 
2 ſtance, where it was held that a deviſe may operate either 
way, according to the event (1). Thele are the authorities 
the which go along with the principles I have ſtated, and ena- 
5 ble us to ſupport the intention of the teſtator. As to that, 
2 there is no doubt that he meant to give ſucceſſive eſtates in 
„ of hl male, Judgment for the plaintiff. | | 
ine, The teſtator, Samuel Hill, by will, dated the gth of Habergham, 
g.10 October, 17 59, deviſed to his fon, Richard Hill, an dg os 
1. annuity of Fol. for his life, to be ifluing out of his cent and Wite, 
I, real eſtates, and ſubject thereto; © he deviſed his copyhold and Stansfels, 
er i * eſtates (which he had previouſly ſurrendered to the uſe \ 4p og BR i 
pot © his will), and alſo all his freehold eſtates, ſituate at Sowerby 3 Ter. Reb. 2 
lie! | e My 
eſte 8 oh RET | 
cal WER - 
(i) Canc. 20 March, 1750-1, 2 Vex. 249. ö 
eat | L 4 « and ! 
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& and Halifax, in the county of York, unto 7. Nall, 
« R. Nuttall, F. Whiteacre, &. Ramſden, and G. 22 
« and the ſurvivors and ſurvivor of them, their, and his heirs 
and affigns, 10 the uſe of his grand-daughter, B. N. Hill, 
« and her aſſigns, during her life, without impeachment of 
& waſte; remainder to truſtees to preſerve contingent re- 
« mainders ; remainder to her firft and other ſons, ſeverally and 
& ſucceſſively in tail male; remainder to her daughters, as 
« tenants in common in tail general; remainder unto, or for 


« the uſe of ſuch perſon or perſons, and for ſuch. eſtate or eſtates, 


« as he, by any deed or inflrument to be executed by him, and 


* atteſted by tauo or more credible 2 ſhould direct, lint, 
cc or appoint.” The deviſor, S. Hill, 


by a deed poll, dated 
the 6th of October, 1759, under his hand and ſeal, and 
ſigned by him, in the preſence of, and atteſted by two witneſſes, 
after reciting his will, in purſuance of the power thereby re- 
ferved to him, limited and appointed his freehold and copy- 
hold eſtates, & after the death of his grand-daughter, B. N. 
Hill, and failure of her iſſue, unto, and to the uſe of the fit, 
and other ſins of his ſon, R. Hill, by any woman he might 
thereafter marry (ſave and except a perſon therein named), 
ſeverally and ſuceflively in tail male; with remainder to the 
daughters of R. Hill, by ſuch woman, as tenants in common 
in tail; with remainder, in default of ſuch iſſue; to the ule of 
the right heirs of the ſurvivor of the ſaid . Nuttall, R. 
Nuttall, J. Whiteacre, G. Ramſden, and C. Stansfeld, his 
heirs and aſſigns for ever.” G. Stansfeld was the ſurvivor d 
the five perſons, to the right heirs of the ſurvivor of whom, 
and his heirs and aſſigns, the freehold and copyhold eſtates 
were limited and appointed by the inſtrument of the 6th of 
October. !;59.—T wo qQuesTIoNns aroſe; FIRST, Whether 
the two inſtruments above ſtated, taken together, were 2 
the time of the death of the deviſor, ſufficient to pals any 
eſtate or intereſt in the freehold, or copyhold premiſes, ot 
either of them, not given by the firſt inſtrument ? sECONDLY, 
Whether, upon the death of R. Hill, any, and what eſtate or 
intereſt in the freehold and copyhold premiſes, or either of them, 
paſſed by virtue of the ſaid two inſtruments to the ſaid C. Stan 
Feld, or will at his death paſs to ſuch perſon as ſhall then be f 
right heir ?!—Lord KExYyox, Ch. J. The cafe of Brudene!! , 
Boughton, 2 Ath. 274. eſtabliſhed this point, that, where a wu 
charges land with all legacies generally, auy legacies given by 4 
codicil unattefted according to the flatute of frauds, will be 0 
charge on that land, But on that point we are not now called 
upon to decide; becauſe this inſtrument, of the 6th of 
October, is a deed and not 2 will; it was called a deed 5) 


the party himſelf, it is ſtamped, and has all the ſemblance o 


a deed. Then ſuppoſing this to be a deed, there is no calc in 


Which it was ever decided, that a ſeries of limitations, in 1 0 
' : | : | C1Ccais 


Debiles. (In Fee-tail.) 


created in one deed, and in part in another, can be conſoli- 
dated. But the contrary has been frequently determined, in 
| More v Parker, 1 Lord Raym. 37. Goodman v. Goodright, 2 
Burr. 873, and in many others (1). And where there is a 
limitation to A. for life in one deed, and to his heirs in 
another, they cannot be coupled, nor have the ſame effect as 
if both the limitations were contained in the ſame inſtrument. 
Then, in this caſe, the limitations created by the will, ceaſed 
on the death of B. N. Hill; and the limitations created by the 
latter inſtrument, whether conſidered as ſpringing uſes or 
executory deviſes, are too remote, becauſe they were only to 
take effect after a general failure of iſſue of B. N. Hill. 
What was the deviſor's ſituation after making his will? He 
was ſeiſed in fee of certain eſtates, and, being ſo ſeiſed, 
executed this deed on the 6th of October, by which he created 
certain limitations after a general failure of iſſue of his grand- 
daughter : but thoſe limitations are too remote. And the 
limitations under the will have ceaſed by the death of the firſt 
deviſee, without iſſue.—GROSE, J. of the fame opinion. 
Pex CURTAM: We are of opinion, that the two inſtruments 
above ſtated, taken together, at the time of the death of the 
teſtator, were not ſufficient to paſs any eſtate or intereſt, in 
the freehold or copyhold premiſes, or either of them, not 
given by the firſt inſtrument. And we are further of 
opinion, that upon the death of Richard Hill, no eftate or 
intereſt in the freehold and copyhold premiſes, or either of 
them, paſſed by virtue of the ſaid two inſtruments to the faid 
George Stansfeld, or will at his death paſs to ſuch perſon as 
ſhall then be his heir. : 

A child in wentre /a mere may take an eſtate tail.— The Whitelock, 
teſtator (inter alia deviſed as follows: © give, deviſe, and Aiminiſtrators 
« dequeath unto my grandſon, Fohn Heddon, all my freehold, 33 
« leaſehold, — lands, tenements, hereditaments, Ea. Ter. 
« and eſtates whatſoever, to him, his heirs, and aſſigns for RS,” C.B. 
« ever, ſave and except as hereinafter mentioned; that is to, 4 7 1 
* ſay, PROVIDED, hat in caſe my ſon, John Whitelock, ſhall 
* have any ſon, or ſons, begotten and born in lawful matrimony, 
then I give, deviſe, and bequeath. all my ſaid freehold, leaſe- 
Held, fountainſhold, lands, tenements, hereditaments, and eſtates 
* ehatſoever, hereinbefore given and deviſed to my grandſon, John 
« Heddon, to ſuch male iſſue as my ſaid ſon, Ji Whitelock, 

* fall, or may have AT THE TIME OF MY SAID GRANDSON, | 
1 — Heddon, ATTAINING THE AGE OF TWENTY-ONE YEARS; 
but I will, order and direct, that in caſe my ſaid ſon, John M pite- 
ect, ſhall have any male iſſue, then J order and direct, that the ſaid 
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e Jaßn Fledden ſhall receive the rents and profits of my faid 
ce freehold, leaſchold, fountainſhold, lands, tenements, hered;. 
c taments, and eſtates whatſoever, until he ſhall attain the 
« {aid age of twenty-one years, as above mentioned.“ He 
next proceeded to give ſeveral legacies to his grandchildren, 
the Heddons, to ſome of his friends, and to the poor of Biſhoy 
Monckton, in the county of York. Thomas V hiteloch, the 
teſtator, died, leaving 7% I hiteloct, his only fon and heit 
at law. he deviſed eſtates were taken poſſeſſion of for the uſe 
of ohn Fleddon, the firſt deviſce, till- he attained the age of re 


. twenty-one years, and when that period arrived, viz. the 2 iſt of m 
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| May, 1792, he entered on thoſe eſtates. After the death if th 
; Thomas Whitelock, the zeftator, and before John Heddon 0 
attained the age of taenty-one, John Whitelock had u fer all 
4 born, named John, ⁊uſo died when jive weeks old, and befire Ca 
vo John Heddon attained twenty-one. At the time of John bc 
| Heddon attaining the age of taventy-one, the wife of John 140 
Whitelock «vas enſient ith a child, which was born the 3H ms 

| Auguſt, 1792, being ſomething leſs than three months after John 11 
1 Heddon attaining the age of tewenty-one (1). This child was i 
1 chriſtened Thomas, and died the 24th of January, 1795, j 
g Tur guksriox was, WHETHER the above-named 7 th; 
1 | A hitelacb, the firſt fon of the plaintiff, 7% Whitelock, or tie Col 
1 ſaid Themas I pitelock, the ſecond fon of the ſaid plaintiff, ſh 
N Jon Whhiteloch, or either of them, were, or was entitled to do. 
| . any, and what eſtate, under the will of the ſaid 1 homas het 
q | M hilelocb, their grandfather, in the eſtates thereby deviſed! ule 
g EyRR, Ch. J. We have no difficulty in ſaying that 70% wo 
vl | | Il" hitelsck, the firſt ſon, took no eſtate at all. With regard to Le 
| | the eftate which 7homas V hiteloch took, if it had been aſked It, 
1. of the teſtator when he was making the diſpoſition in queſtion, af 
4 what intereſt he meant that ſuch a ſon, being in wentre /a mc? #, 


at the time of n Helden attaining the age of twenty-one, 
ſhould have, I think it very probable that he would have ſaid, N 
that ſuch a ſon ſhould take an eſtate in fee; and probably 0 


he would not have thought of the limitation over. I his Wh, 

dueſtion, however, has not been aſked of the teſtator, and 1t is he 

. but conjecture what anſwer he would have made if it had been mal 
4 alked; we therefore muſt conſider what he has ſaid, and mult K 
4 put a reaſonable conſtruction on his words, with reference, . 
i where they are capable of different conſtructions, to the reſt 2 
l of the will. He has ſaid clearly, that he meant to give an «Me 4 
7 in feecſimple to his grandſon. John Heddon; but that if his f ws 
" John Whitelock, foould have a fon or ſons, then he meant 12 = 
| give a benefit to ſuch of them as ſhould be living at the time wi! 
John Heddon A attain the age of twenty-one. It is mon 10 
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evident, that he meant all the ſons of r IV hitelock who 
ſhould be living at the time when John Heddon thould come 
of age, to have a benefit of ſome kind or other: and the 
words, “ ſuch male ifſue?* muſt be conſtrued to be ſo far 
ſynonymous to ſon, or ſons, as that in ſome manner they 
ſhould all partake of this benefit. Now there are but two 
ways in which this can be effected, either by their taking as 
joint-tenants, or in ſucceſſion in tail male. In the ſtrict 
acceptation of the words „ ſuch male iſſue,” taken with 
reference to the words © ſon or ſons, before uſed, they 
mean no more than fon or ſons; but when I conſider that 
the: ſons were the ſons of his own fon, who it appears were 
to have the benefit of his bounty, in preference to the ſon of 
bis daughter, and that this word “ iſſue'“ is a collective term, 
capable of being deſcriptive either of perſon or intereſt, or 
both, 1 think it reaſonable to underſtand the avord “ Iss UE in 
us largeſt ſenſe, fo as to deem it deſcriptive of an e/late in tail 
mate t9 the fons of John W hitelock, as many as there ſhould be 
n order of ſucceſſion. This is what the words will bear. As 
to che argument, that a fee is conveyed to the ſons of John 
I riwclock, by the word “ eſtates, I take the rule to be, 
that it may convey a fee if the Court ſees, on the whole 
context of the will, that the teſtator intended that it 
mould do ſo; but that, in its ſtrict technical ſenſe, it 
does not convey a fee.—BuLLER, J. The firſt queſtion 
here will be on the ſenſe of the word © eſtate,” as 
| uled in this will. There are many cafes in which this 
word has received different interpretations. Noſcitur a fociise 
Look to the words which accompany, and are connected with 
it. What I ſaid in a former caſe, with reſpect to the word 
X lereditaments,”” has been miſ-ſtated (J. Leerer ſaid that 
it would in all caſes carry a fee; but that, accompanied with 
Other words, it might carry a fee. Lord Kenyan thought it 
never could, and that was the only point in which we differed. 
Now if the word 4 citate?” will not pals a fee in this caſe, the 
whole diſpute with reſpect to the freehold is at an end; for 
whether Theme I bhitelock took an eſtate tail, or for life, will 
make no difference; though I concur in opinion with my 
Lord, that the words uſed will give an eſtate in tail male. 
EATH, J.—I am of the ſame opinion. The word “ eſtate,” 
muſt be taken according to the context. There is a caſe in 
£9, Cafe Abr. 178. ( 2) where a man having deviſed the reſidue of 
bis goods, leaſes, mortgages, eſtates, devts, ready money, and 
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other goods whereof he was poſſeſſed; the word * eſtates” 
was confined to perſonal eſtate, being coupled with chattels. 


It may give an eſtate for life, in tail, or in fee, according as 


the intention of the teſtator appears. Here I think it carried 
a fee-tail, from the manifeſt intent of the teſtator to prefer the 


line of the ſon to that of the daughter, —Rooke, J. I am 


Frog morton 


ex dim. 
Wilham Wright 


of the fame opinion. The word “ eſtate?” or © eftates,” 
may or may not give a fee-fimple, according to the context, 
There is no expreſſion in this will to ſhew, that it was the 
teſtator's intention to deſcribe, by the word “ eftates,” the 
quantity of intereſt which was to paſs, but only the premites; 
and I think it does appear that he meant to give an eltate 
tail, it having been his manifeſt intention to give an inheritance 
to the ſon ot his ſon, in preference to the grandſon by his 
daughter. PER CURIAM: We are of opinion that Job» 
A hiteloch, the firſt fon of the plaintiff Fohn I biteloct, was 
not entitled to any eſtate under the will of Thomas II hitehck, 
his grandfather: and that Thomas I hbiteloct, the ſecond icn, 
took an eſtate in tail male, in the eſtates which the teſtator 
held in fee-ſimple; and that, in reſpect to the leaſehold 
eſtates for lives, he and his heirs male, took as ſpecial occu- 
pants during the lives of the cui que vies. | 


What Words will only create an Eſtate for Life. 


The teſtator, William IT right, being ſeiſed in fee, duly 
made his laſt will and teſtament, dated the 19th of March, 


v. Sarah Wiight 1728, containing in the preamble theſe words: “ As touching 


et al. Ea. Ter. 


13 Geo. 3. C. B. 


3 ils. 414. 


64 the diſpoſition of all my temporal eflate, I give and diſpaſt 
ce thereof as followeth; Imprimis, firſt of all, I. <vill that my 


_ « debts and funeral charges be paid and diſcharged. Jem, | 


« give unto Henry Wright and Nathan. Wright, my nephews, 


two houſes at Bank, in Leeds, with a croft and appur- 
c tenances belonging to them, to be equally divided between 


« them ;”” then' follows the deviſe v hereupon the queſtion 


ariſes; “ Item, I give unto William Wright, my nephew, 14 


« houſes at Seacreft, with a croft and appurtenances belonging to 


« them; now in the occupation of John Carter and Elizabeth 


« 'Thormon ;”” then he gives ſeveral ſmail legacies, and to 
his brother, Henry, five ſhillings in the year as long as he 
liveth; and then he goes on and fays, * And it is my quill 
« that none of the houſes and land named above, to be entered th 


« by the above- named Henry Wright, Nathan. Wright, and 
William Wright (his three nephews], until the deceuſe 7 


* 
”» 


« my executor ; Item, I leave unto Nathan. Wright, my own 

brother, to be full executor of all goods and chattels 

* whatloeycr, and to be full executor of this my laſt wil 
; ; 8 . e 6 ap 
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and feſiament.”” THE QUESTION was, Whether William 
Merigbt, the youngeſt ſon of Nathan. Wright (the teſtator's 
brother), and nephew of the teſtator, took an eſtate in fee, or 


for life only, in the two houſes at Seacroft, with a croft with _ 


the appurtenances, being the premiſes now in queſtion ? 
It was argued, that by theſe words, via. As touching the 


„ diſpoſition of all my temporal gſtate, as it hath pleaſed Almighty - 


« God to beſtow on me, I diſpoſe thereof as followeth, in the 
« preamble 5 that illiam, 2 mow is a fee in the 
premiſes in queſtion, by the intention and meaning of the 
teſtator.— LD. CH. J. DR GREY: It may ſeem probable, 
that the teſtator's intention was, that his nephew, William. 
ſhould have a fee, but it is a clear rule that there muſt be expreſs 
wirds, or a neceſſary implication, to diſinberit the heir at law z 
neither of theſe appear in the preſent caſe, and therefore the 
legal operation of the words of the 4vi// muſt govern. By the 
words, all ny gſtate, he muſt be underſtood to mean the thing, 
viz, his lands, and not the quantity of eſtate ſa fee] which he 
had in thoſe lands. There is a great difference between the 
deſcription of the thing, eſtate, or lands deviſed, and the 
quantity of intereſt or eſtate in the thing, eſtate or lands 
deviſed. The word hereditaments may in a will be a fee: fo 
if I make one my heir: or the word reverſion may give a fee: 
but all implied deviſes in fee, are ſubjef to reſtriftions; as, I 
„give all my eſtate in ſuch a place to A. B.” or I make 
ſuch a one my heir for life,“ carry only an eſtate for life. 
Some words, as, « [ give all my tenements, lands, houſes, 
farms ;”” of themſelves, never carry more than a deſcription 
of the hing per ſe. It is true, where there's a purpoſe or 
intention joined to ſuch words, as, © I give my houſes to 4. B. 
to pay my debts,” thoſe words carry a fee, ſo a deviſe to fell, 
is a fee; or a deviſe of houſes charged with debts which takes 
money out of the pocket of the deviſee, is a fee. It does not 
appear in this caſe, that the teſtator has charged the lands in 
queſtion with any debts; he deſires his debts to be paid, but 
coth not ſay out of what eſtate. Where words taken by them- 
felves [in a will ] may only give an eftate for ue, yet by relation 
to other words in the will, they may carry a 

Armſteed, Hob. 65. and in Salk. 234. Upon the whole, I 
em of opindon, that Milliam, the nephexu, took only an eftate fer 
life, and that the er 85 the plaintiff, who is heir at lau to the 
t/tator, is entitled. PR Tor. Cur.—Judgment for the 
plaintiff, the heir at law. 


The teſta tor, Samuel Cardale, after theſe introduCtory words Roe ex din. 
{as touching ſuch eflate wherewith it hath pleaſed Almighty Calow, © 2 . 


Bolton, Mic. Ter. 
{ . : « 81716 Geo. 3. CB. 
onal eſtate to his wife, for her natural life. Item, © I give 2 Bl 1045. 


' * unto my ſon, Paul Cardale, all that my land lying and: Pang. 703. 


God to bleſs me with), gave and deviſed all his real and per- 


being in the pariſh of Dudley, in the county of Worceſter, 
66 near 


ee, Green verſus 
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te near unto a certain place, called Tin/ly Hill, into three 
64 parts divided, at or immediately after my wife's deceaſe, 
Then came ſeveral legacies of perſonal and leaſehold pro. 
perty to his ſon, Iſaac Cardale, and his daughter, E!izabeth 
Maſon, after his wife's death, and then followed this clauſe: 
Item, “ my will is, that all my grandchildren that are living 
« twelve months after my wife's deceaſe, ſhall have fle 
cc ſhillings each of them, as a token of the love that I bear 
ec unto my generation.” THE QUESTION was, Whether 
Paul took an eſtate for life under this will, or an eſtate in 
fee. AND THE CouRT were clearly of opinion, that a 
there is nothing to prove the intention of the teſtator to gie 
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convey, except the trifling pecuniary legacy of 5s. to lis 
heirs at law; and even this depending on the contingency of 
their ſurviving their grandmother a twelvemonth ; this will 
not be ſufficient to exempt it from the general rule of law, 
| | which declares, that a gift to a man of lands, without expreſing 
1 1 For what eſtate, veſts only an eſtate for life. —Poſtea to the 
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1 Denn, av dim. The teſtator, Jonathan Gaſtin, being ſeiſed in fee, deviſed 
6 Gaſkin, v. Gal- 2s follows: © As to all fuch worldly eſtate as God has enducl 


1 WY } Mi . Ter, R f « . by . 
. | 8 BR. me with, I give and bequcath as follows; I give, bequeath, 


Corep, 657. „and deviſe, all that my freehold meſſuage and tenement lying 

« in G. together with all houſes, &c. unto Matthew Rebinſn, 

George Robinſon, and Themas Robinſon, equally to them 
1 | « my ſiſter's ſons.“ The teſtator then, after bequeatinng 
0 | ſeveral ſmall pecuniary legacies to moſt of his relations, 
bl « gave to John Gaſkin (the leſſor of the plaintiff, and his heir 
1 & at law) ten ſhillings; all the reſt of his goods, chattels, and 
e perſonal eſtate whatſoever, he gave to Matthew, George and 
1 « Thomas Robinſon.“ THE OUESTION - was, Whether the 
. leſſor of the plaintiff, the heir at law, was entitled to te- 
1: | cover? And in ſupport of his right to recover, it was argued; 
| Ift, That by the deviſe to the teſtator's three nephews, they 
took only an eſtate for life in the premiſes; 2dly, I hat 
. 5 they took as tenants in common only, and not as joint tenants, 
. Ss and, conſequently, that two of the nephews, /atthciv ani 
j George, being dead, he was intitled to two-thirds of the whole 
i eꝗMſtate. PER CURIAM: It is ſettled in deviſes, as well as 1 
pl deeds, that if no words of limitation are added, the devilee 
can only take an eſtate for life, becauſe the law implies 4 
life eſtate only, where there are'no words of limitation: 
| but as there are no technical words neceſſary in a will, it 
Þþ the teſtator makes uſe of what is tantamount, as if he ſays, 
7H T give to ſuch a one in fee-ſimple, or all my eflate, that win 
4 | carry all his intereſt in the land deviſed; but there mult be 
. | words in the will to control the rule of law, which, 11 3 
variety of cafes, thwarts the intention of the teſtator. In cls 
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caſe, the teſtator certainly meant to give his nephews a fee 
in the premiſes in queſtion, for he had no other landed pro- 
perty: he makes them reſiduary legatees of his. perfonalty, 


and gives a difinheriting legacy of 10s. to his heir at law, 


agreeable to the vulgar notion taken from the Roman law, 
that an heir is cut off with a ſhilling; becauſe, by the 
Roman law, a will that paſſed by the heir was called 
mnofficiijum teſtamentum. Bur the ſingle queſtion is, Whe- 
ther we can find any words in the will to take this caſe out 
of the rule of law, if we cannot, it muſt be adhered to; for, 
thugh the intention is ever ſo apparent, the heir at law muſ? 
of courſe inherit, unleſs the eſtate is given ta ſomebody elſe. Now 
it is impoſſible to find words in this will ſufficient to control 
the rule of law: if the teſtator had any way connected the 
mroduCtory part, as to all my worldly eſtate, with the deviſe 
in queſtion, it might have done. He does not ſay in the 
miroduction, that he, means to diſpoſe {1) of all his worldly 
eſtate, but that, with reſpect to it, he deviſes ſo and fo: it he 
did mean it, the misfortune is, that quod wvoluit non dixit. 
Great uſe has been made of this ſort ot introduction in wills, 
in favour of the clear intention of the teſtator, and more in 
favour of creditors, to make a real citate liable to the debts 
of a teſtator. If it were poſſible to borrow aid from it, we 
would do it here; but there are no words that can connect 
the deviſe of the lands in queſtion, with the introduction in 
this caſe, ſo as to paſs the whole intereſt, therefore the de- 
ries can only take an eſtate for lite. As to the next que- 
lon, Whether this is a tenancy in common, or a joint= 
tenancy, there 1s no room for argument, EQUALLY as well 
as EQUALLY to be divided implies a diviſion; whereas, if 
they were to take as joint-tenants, there would be no diviſion, 

ASTON, J. ſtated the caſe of Mrigbt, ex dim. Shaw. v. Wright, ex dim. 
Ralſel, in point, as follows: the words of the introduction Shaw, v. Rufſet, 
to the will were, 4 as touching the diſpoſition of all ſuch worldly Ml. berge 
gate as it hath pleaſed God to beſtow upon me, 1 give, &c.”” 8 0 
Then the teſtator gave a houſe to his grandſon, Henry, and, 
aiter his deceaſe, to his two ſons, Thomas and William, and 
then deviſed to Thomas Ebb, the huſband of the heir at law, 
ore ſling. THE QUESTION was, Whether Thomas and 
William took an eſtate for life, or in fee? AN the Court 
eld, they took only an eſtate for life. | 

The teſtator, Vm. Sparrawhawk, being ſeiſed in fee, de- Right, & dim. 
riſcd as follows: “ FoR THOSE WORLDLY GOODS AND Mitchell, er ar. 
* ESTATES, wherewith it hath pleaſed Almighty God to 7: 3 
* bleſs me, I give and diſpoſe in manner follow ing; mprim:s, 88 B R. 
2 Dong. 759. 


A — 


(1) In moſt of the former caſes, the introductory words have run, as to the diſe 


Ffiimn of my worldly eſtate, | 
« I give 
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6 I give and bequeath to my ſiſter, S. M. one ſhilling 
« Item, I give and bequeath to F. M. fon of S. M. on 


pa 
lea vil 


« ſhilling, to be paid by my executrix hereinafter name, hen 
“ within three months after my deceaſe. Item, I give ani ſurvi 
« bequeath to my loving wife, Suſannah Sparrawhawh, al Hop 
« the reſt of my goods and chattels, and perſcnal eſtat Wis. 
c whatſoever; ALSO I Do GIVE AND DEMISE unte Su- plain: 
* ſannah Sparrowhawk, my ſaid wife, her heirs and an er th 
« for ever, all my lands lying in the pariſh of B. in the com queſtt 
« of O. and now in the occupation of M. S. AND I ci; Thom 
« AND BEQUEATH TO MY LOVING WIFE AFORESAI, the ſu 
„% ALL MY LANDS, TENEMENTS, AND HOUSES, LYING tenan. 
8 « IN THE PARISH OF CHIPPING-NORTON; to wit, the teſtat 
« houſe I now live in, the ſign of the Plough, ſtanding be- charg 
« tween the houſes of . V. and T. A. and now in my cutor, 
occupation, with the yard, garden, and outhouſes, and all ſion, 
« other appurtenances thereto belonging. Laſtly, 1 do make or his 
and conſtitute Suſannah Sparrowhawk, my ſaid wife, ful cannc 
and ſole executrix of this my laſt will and teſtamen,” courſe 
THE QUESTION was, Whether the laſt mentioned premiſes Th 
in the will were, by the true conſtruction thereof, deviſed to ments 
the widow in fee, or only for life? Lord MANSFIEID, WiWpolſel 
Ch. J.II verily believe, that in almoſt every caſe where, by leaſes 
law, a general deviſe of lands is reduced to an eſtate for lite ments 
the intent of the teſtator is thwarted; for ordinary people do demiſ 
not diſtinguiſh between real and perſonal property. The iſtind 
rule of law, however, is eſtabliſhed and certain, that exprels fame 
words of limitation, or words tantamount, are necetlary to enguir 
_ paſs an eſtate of inheritance. “ All my eſtate,” or * all my being 
intereſt,” will do; but “all my lands lying in ſuch a laſt u 
place“ is not ſufficient. Such words are conſidered merciy follow 
as deſcriptive of the local ſituation, and only carry an eat « wif 
for life. Mr are words tending to diſinherit the heir at lu 4 ho; 
ſufficient to prevent his taking, unleſs the eflate is given hof! 
ſomebody elſe. J have no doubt but the teſtator's intenii9l « for 
here was to diſinherit his heir at law, as well as in the cal 1 and 
of Den v. Gaſtin; but the only circumſtance of difference 1 nat! 
between that caſe and this, and which has been relied on 3 4 . 
in favour of the defendants, if the teſtator had any mean!" 1 50% 
by it (which I do not believe he had), rather turns the ot « \1; 
way, becauſe he uſes different words in deviſing two different @ 7p: 
parts of his eſtate, PER CukIAM: Judgment for e Ali 
pla intitf. a | | g 4 anc, 
Doe, ex dim. Nicholas Cole, being ſeiſed of an eſtate in fee, deviſe « enjo 
ous 8 * to his ſon, Thomas Cole, and his daughter, Lucy Hopkins % ther 
18 Geo. 3. C. B. all his real and perſonal eſtate, to be equally divided beret « WI 
2 Black. Rh. them, or the longeſt ſurvivor, paying his (the te/tator *<) lau. *lp 
* « ful debts and legacies, and, after their deceaſe, to the mai . 
" HE1 


* heir. And gave his ſon, Henry Cole, one ſhilling, to r 
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s paid by his executors'or executrix.” The teſtator died, 
Fleaving Henry his eldeſt ſon and heir at law. The devilee, 
hands Coley died without iſſue; and Lucy Hopkins, who 


ſurvivedy afterwards died, leaving iflue a daughter, Betty 
Hephins,» Henry Cole, the eldeſt ſorf and heir of the teſtator, 
wis alſo dead, leaving iſſue, Thomas Cole, the leſſor of the 


plaintiff, THE QUESTION was, M beiber the fin of Henry, 


or the daughter of Lucv, was entitled to the premiſes in 
quſtim? PER CURIAM: By the firſt part of the will, 
Themas and Lucy are made tenants in common for life, which 


the ſubſequent wuerd: of ſurvivor ſhip will not change into a joint- 


tenancy. But this deviſe is under a condition to pay the 
teſtator's debts and legacies: Of the latter there are none to 
charge the deviſees; for the ſhilling is payable by the exe. 
cutors. The remainder is to the male heir, an obſcure expreſ- 
ſion, leaving it uncertain whether he meant their male heir, 
or his own, But, qudcungue vid detd, the daughter of Lucy 
cannot take, for ſhe does not anſwer the deſcription z fo, of 
courſe, it devolves to the heir at law. 
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The teſtator, Chriſtopher Blacket, was ſeiſed of the tene- Roe, er din. 


ments in queſtion in his demeſne, as of fee, and was likewiſe 
poſſeſſed of ſeveral lands and tenements, held by him under 


ments, and which ſaid leaſehold lands and tenements were 
demiſed along with the ſaid freehold tenements, without 
liſtinction, to the ſeveral occupiers thereof, who enjoyed the 


Flame leaſehold and freehold tenements, without knowing or 


enquiring which were leaſehold and which were freehold; and 
deing ſo {ſeized on the 24th of Auguſt, 1738, he made his 
laſt will and teſtament in writing, and thereby deviſed as 
follows: „ give bequeath, and deviſe, to my dearly-beloved 
wife, E. B. all my freehold and leaſehold meſſuages, 
* toutes, lands, and tenements, fituate at N. in the county 
* of N. and elſewhere, and all my eſtate and intereſt therein, 
for and during her natural life; and I do hereby conſtitute 
*and appoint J. F. truſtee for my faid wife, during her 
© natural life aforeſaid, AND FROM AND AFTER HER 
* Di'CEASE, I give, deviſe, and bequeath, the ſaid meſſuages, 
* houſes, lands, and tenements, O MY SISTERS IN LAW, 
" Mrs. Elizabeth Smart, aud Mis. Martha Bellaſiſe, as 
" TENANTS IN COMMON. But in caſe my mother, Mrs. 
: Alice Bell ſyſe, all give, or cauſe to be given, any diſturb- 
ce or moleſtation to my ſaid wife, about the paſſeſſion and 

enjoyment of my ſaid m ſſuages, houſes, lands, and tenements, 
then my mind and will 1), that the fame ſhall go to my kinſman, 


| William Blackett, Qc. his heirs and affigns for ever: and 


: give and bequea:h the ſaid meſſuages, -h-uſ-s, lands, and 

„ fenements to him accordingly, and do make him my SOLE 
HEIR thereof.” THE QUESTION was, Whether the eſtate 
Vor. III. | X | 


Bowes, . Blace 
kett, Hil. Ter, 

. 0 | 15 Geo. 3. BR. 
leaſes for years, lying contiguous to the faid fteehold tene= Corp, 235. 
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given to the ſiſters in law, as tenants in common, Was an eſtat: 
for life, or in ſee? LD. MANSFIEIL D, Cu. J. delivered the 
opinion of the Court. There are no words of lin itation 
addcd to this deviſe, and therefore it is clear, by the rule ({ 
law, that it is only an eſtate for life, unleſs it can be found, 
from the whole of the will taken together, and applied to th: 
ſubject-matter of this devi'e, that the teſtator's intention was 
to give a fee; indeed, if, from the whole of the will fh 
taken together and applied to the ſubjeCt-matter, it can be 
collected, that the teſtator meant to give a fee, it ought to be 
ſo conſtrued, to give effect to ſuch intention. But ! am 14 
able to find, in this will, any circumſtances ſufficiently cer- 
tain to ſatisfy my mind, that the teſtator really mean: a fee; 
it is enough for our judgment, that the conſtruction 1s d u- 
ful; for, in order to make a deviſe of lande, without oy 
limitatian added, a fre, tuch an intention mult appear, as 1s 
ſuflicient to ſatisiy the conſcience of the Court in pronounc- 
ing it ſuch. If it is barely problematical, the ruie of ln 
muſt take place: no inference is to be drawn in this cat, 
the one way or the other, from the circumſtance of tho 
teſtator's knowing how to give, for that does not appear; 
therefore, it being very doubtful, whether the teitator id 
mean a ſee or not, our determination muit go by the rule ot 


law, namely, that there being no words of limitation, the half 


fifeers take an eſtate fer liſe only, and, conſequently, there mut 
be judyment for the defendant. . 

In this caſe, the Court of B. R. held, that cnly an cſtate for 
life paſſed under theſe words; *“ All the reſt of my lands, 
c tenements, and hereditaments, either freehold or copylio, 


5 JR. 558. © andalfo all my goods, &c. after payment of my juit ets 
6 T'r; Rep. 175.6 and funeral expences, | give to A. &c.“ But it ſecins 


$ Ter, Re,. 67. 


1 Pul, & 73s. 


« whatſoever and wherefocver ; and alſo all my goods, c,’ 


it has been called) the intentions of deyilors, perl 


that this judgment of the court of B. R. Was afterwatds 
reverſed on 4 writ of error, in the Exchequer Chamber. 

The teſtator, 7% Carr, being ſeiſed in lee of the premi 
in queſtion, being a copyhold inheritance, deviſed as 10. 
lows: „ give and deviſe unto V. L:/7er, of, &c. all chat un 
« cuſtomary or copyho.d meſſuage or tenement, with die 
« appurtenances, ſituate, &c.; all the rg of my lands, tt, 
& ments, AND HEREDITAMENTS, either frech or £134 


„ and perſonal eſtate of what nature or kind focver, “ 


% payment of my juſt debts aud funeral expences, I give, des, 
« and bequcath the fame unto. my wiie SV Garr ; An 
do hereby nominate and appoint her, my ſaid witty 0 
« executrix of this my will.” THE QUESTION was 
WIRTHER Si/ſily took an eſtate in fee, or for liſe oni 
the premiſes deviſed to her under the above will '—L0's 
KEN VON, C. J. Had there not been ſvch # current 0! © 
thorities as we find in the books, ſince the paſting ot 
ſtatute of wills, on the counſtruction of wills, to furthel 8 
1aps '\ 
Voll 


Li 


* 
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Deviſes. (For Lie.) 
2 would have been better that the ſame ſtrict words had been 
required in teſtamentary diſpoſitions of land, as in thoſe by 
d4.⸗zu; becauſe then the * of paſſing eſtates would 


b have been ſo familiar that few queſtions would have ariſen 
5 on wills. For it has been often obſerved, that few queſtions 
e ariſe on the conſtruction of deeds when compared to thoſe 


a which daily ariſe on wills, But we are bound to conſider 
) the ſeries of authorities on this ſubject as the law of the 
c land; and it would he extremely dangerons now to remove 


thoſe land marks of real property, on which mankind have 
acted for ſuch a length of time. In many of the caſes that 
; have been litigated, and in which it has been decided that 
; the firſt deviſee was only entitled to a life eſtate, one cannot 
- but ſuſpe®t, privately ſpeaking, that it was the intention of 


5 the deviſor to give the abſolute property to the firlt taker; 
s and Lord Mansfield uſed to obſerve that the common claſs of 
. men imagined that they could deviſe a fee- ſimple by the 
Y ſame words that are ſufficient to give « piece of plate. But 
e, the contrary of ſuch a ſuppoſition has now been decided by 
1 ſo many authorities, that it would be dangerous to ſhake 
'; them; and in deciding on the conſtruction of wills, we muſt 
id not indulge in conjectures or wiſhes, but determine on the 
vt words uſed according to thoſe authorities. Where the word 
if „ ESTATE” has occurred, that word has been held ex vi 


urmini to paſs a fee. The courts, indeed, have gone as far 


but there are certain limits which they have put on their 
conſtruction of wills, and we mult take care not to tranſ- 
greſs them. M here a deviſee is directed to pay an annual rent 
charge, or a ſolid ſum, to another perſon out of the eſtate deviſe 
ed, it has been properly decided that the deviſee pu take a 
fee, becauſe he might be a leſer unleſs the eſtate in his hands 
were at all events ſufficient to enable him to bear thoſe charges. 
Where a ſum of money is given, it may be payable before 
the rents may become fn and-where an annual charge is 
made on the eſtate, it may continue beyond the lite of the 
deviſee, and therefore it is neceſſary in both thoſe cafes that 
lie deviſee ſhould have a permanent fund. This caſe has been 
compared to that of Doe v. Richards (ante 95): but there the 
words were © my legacies and funeral expences being thereout 
paid,” which imported that thoſe ſums were to be paid by 
tae deviſee out of the intereſt given to her; and if ſhe had 
died immediately after the deviſor, and had only taken a lite 
cltate, the fund out of which ſhe was to bear thoſe charges 
might have failed; we were therefore compelled to make 
that deciſion, and I am now perfectly ſatisfied with it. But 
in this caſe the words of the will are, © afier payment of 


deviſor had in the beginning of the will charged his debts 


and funeral expences on his real eſtate, and had chen after a 
| NM 2 ſeries 


as they could to give the abſolute intereſt to the fiiſt deviſee: 


my juſt debts and funeral expences.” Now, ſuppoſing the 
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ſeries of limitations deviſed to his wife in the. words nor 
uſed, it could not have been contended that ſuch a charge n 
the real eſtate would have paſſed the fee to his wife; and i 
not, the place in which the ſaine words are introduced can. 


not vary the queſtion. I admit that the real eſtate is charged 


with the payment of debts and funeral expences, if the per. 


ſonalty be inſufficient for that purpoſe : but there are no 


words charging the eſtate in the hands of the wife with the 
payment of thoſe debts. This, therefore, efſentially differ 
the preſent caſe from that of Dee v. Richards (ante gs): 
the debts were to be paid by the deviſee, and were a charge 


for there on the eſtate in his hands, whereas here the 


debts are no charge on the deviſee. I cannot diſtinguiſh 
this caſe from that of Canning v. Canning, Moſely, 240, 
where it was held that o.ly an eſtate for life paſſed under 
ſimilar words: viz. after his juſt legacies and funeral er- 


ences are fully ſatisfied and paid, and there is another de. 
ciſion of the tame kind in 2 At. 341. It has been con- 


tended, however, on another ground, that the wife of the de- 
viſor took a fee, becauſe the word“ REREDITAMENTS' is 
uſed in the deviſe to her: but the caſes Hopeland v. Ackland, 
Salk, 239 (ante 96); Canning v. Canning, Moſeley 240; ihew 
that that word is not ſufficient to paſs a fee, and thoſe caſes 
are not oppoſed by any one judicial authority. An expreſſion 
of Buller, J. in a late caſe, Doe ex dim. Palmer v. Richard: 
(ante 96), has indeed been mentioned, as being contrary to 
the decided caſes : but it was not neceſſary for us in that cat: 
to make any determination on the legal import of that 
word, becauſe we were of opinion on another ground that 
the deviſee took a fec. I think he did not mean to be boun: 
by the expreſſions he there uſed on this point; and at il: 
events they do not neceſſarily import that he thought thi 
the word“ hereditaments”” would paſs a fee. In ſome 
the caſes upon wills, "introductory words, dcelaring the c. 
viſor's intention to diſpoſe of every thing he had, have been 
relied on as a circumitance, taken into conſideration with 
others, to ſhew that he meant to give a fee, though thi! 
eircumſtance alone has never been relied on for that purpole' 
however, in this eaſe, it is ſufficient to ſay that thoſe wor 
are wanting. Taking all the authorities together, and en- 
deayouring to eſtabliſh an uniformity of deciſions, I thins 
we are bound to determine againſt the deviſee in this cat 
tor whatever our conjectures may be (and privately ſpeak"; 
E think the deviſor meant to give an cſtate in fee to his weile), 
we are not at liberty to folow thofe conjectures, but at. 
compelled by the authorities to ſay that the only took an 
eſtate for life under her huſband's will. G ROSE, |. In tt 
caſe an attempt has been made to enlarge the deviſe to ths 
widow by the word “ hereditaments“ But the caſes * 

| | | e u 
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| ſhew that that word alone will not paſs a fee, and no con- 
© trary deciſion has been mentioned. I think 1 am therefcre 
bound to ſay that that word alone will not extend the deviſe - 
to the widow beyond a life eſtate, Beſides, where a man 
| gives his land, and then goes on to give his perſonal eſtate 
after payment of debts, it is fair to ſuppoſe that he intends 
that the payment ſhall be made out of that fund, which the 
hw firſt appropriates to the payment of ſuch debts. On the 
| authority of the caſes, and not finding any thing in the will, 
from which can clearly ſce that the deviſor intended to diſ- 
inherit the heir at law, I am compelled to ſay, that in this 

caſe the widow took only an eſtate for life. 

The leſſor of the plaintiff being diſſatisfied with the fore- Doe ex dim. 
going determination againſt him, brought this c3ectment; —_ v. Moor, 
und, on the trial, a ſpecial verdict was found, in order that 1 ehe BR 
| the caſe might be carried up, to the Houfe of Lords. But e Ter. Rep. 175. 

as the facts found by the ſpecial verdict, were preciſely the 
ame as thoſe contained in the cafe before reſerved, the Court 
| gave judgment for the defendant, without hearing another 

argument; ſaying that they ſaw no reaſon to alter the opi- 

nion which they gave, when the caſe was before argued. — 

Judgment for the defendant, | | 

But, in the caſe of Dee v. right, it was mentioned in Doe ex dim, 

the argument, that the above judgment, in Denn v. Mellor, 3 
has ſince been reverſed in the exchequer-chamber (1) : Mic. Ter. 
not on the ground that the word hereditaments was of itſelf 39 Geo. 3. B.R, 
ſufficient to carry a fee, but becauſe, from the general con- 77. Nah. 67. 
text of the will, ſuch appeared to have been the deviſor's 
intent Lord KENyox, Ch. J. On the reverſal of the judg- 
ment in Denn d. Moor v. Millor, 1 can make no obſervation, 
nor having heard of it until this moment, and not knowing, 
ven now, on what grounds the judgment given in this Court 
was reverſed, The principal argument in that caſe aroſe, 
not on the word “ hereditaments,”” but on the words which 
treated a charge on the real eſtate for the payment of debts ; 
but now it is fuppoſed that our judgment was reverſed, not 
on any one ground in particular on which the caſe was here 
deeided, but on the whole will taken together. 

The deviſor, after theſe introductory words & as touching Doe ex 4m. 
ſuch wordly and perſonal eſtate wherewith it has pleaſed Edvard Child 
God to bleſs me,“ gave an eſtate for life to his wiſe in his _—_—— 
ſtates in A. and B.; and then deviſed to J. V. & all his , Nie Ter: 
lands, freehold, copyhold, and Iceaſchold, in A.“ - Alſo he de- 39 Geo. 3. R. R. 
led to J. . « all his eſtate freehold, and copyhold, in B.:“ * Ter. F. ba. 
held that J. . only took an eſtate for lite in remainder in 
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(1) This alſo appears from the cafe of Dern ex dim. Mellor v. 37.5, 1 Pull. & 
BY, zo, inſerted under the title Error, N. | 
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the deviſor's eſtate in A. The teſtator, J. Camper, being ſeil. 
ed and poſſeſſed of divers freehold, copyhold, and leatehold 
eſtates in Eſſex, Middleſex, and Huntingdonſhire, of which 
the premiſes in queſtion were part, devited in the tollowing 
words; © And as touching ſuch worldly and perſonal «/iate 
« wherewith it has pleaſed God to bleſs me in this life, ] give, 
« deviſe, and diſpoſe of the ſame in the following manner; 
&« Imprimis, I give and deviſe unto my wife S. Camper all ny 
% lands, houſes, &c. freehcld, copyhold, and leaſehold, what/:cver 
and whereſcever, and to receive the rents and pr: fits theruf 
„ during her life; and alſo all my deeds, mortgages, |» nds, 
„and writings, and alſo all my ſtock, goods, chattels, « tfects, 
« and perſonal eſtate whatſoever and whereſoever, {he pay. 
ing thercour the legacies hereinafter given. And [ hereby 
“ nominate and appoint my wife S. Camper ſole executrix 
“ of this my will. Aud aſter her, natural life my mind and 
„will is, and 1do hereby order, direct, give, deviſe, and bequeath,il 
& my lands, houſes, &c. freehold, copyhold, and leajehola, in manner 
& foll;wing ; I GIVE AND DEVISE UNTO MY GRANDSON, 
« JAMES WRIGHT, ALLMY LANDS,FREEHOIL DyCOP Y HOLD, 
% AND LEASEHOLD, IN THE COUNTY OF Esskx (except 


« hercin excepted and re{crved the houie I now ive in, with all 
« the lands, yards, outlawry, ſtables, and all otherconveniences 


% and appurtenances thereunto belonging, and to be hereinafter 


« diſpoted of). Alto I give and deviſe unto my grandſon 


% James [right, all my eſtate, freehold and copyhold, lying and 
* being in Ellington in Huntingdonſhire.— FOR THE e LAIN- 


TIFF, it was contended, that Fames //right, the graudſon, 
took only an eſtate for life in remainder in the premites in 


queſtion after the widow's death; aud that upon his death 
they deſcended to the heir at law of the deviſor, —BuT For 
THE DEFENDANTS, it was argued, that conſidering tbe 
whole will together, it appeared to be the deviſor's intention 
to give an eſtate in fee to James Wright. Lord KENYO!, 
Ch. J. It has frequently been lamented that the ſame tech- 


nical words are not required in wills as in deeds ; becaule 


had ſuch a rule been. adopted, few queſtions would have 
arilen on the conſtruction of wills. Some rules, however, 
have been eſtabliſhed by a ſeries of deciſions on this ſubject; 
and we ſhould be removing land-marks if we were to aban- 
don that, which has been adopted as a rule of property, m 
the purſuit of a doubtful intention of a teſtator. In Jet 


fon v. Beckwith (1) it was ſaid that general introductory 


words in a will, like thoſe uſed in this inſtance, ſhewed that 
the teſtator had his whole eſtate in view at the time: but !! 


5 — 


(1) Caf. Tabi. Templ, 157. 
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is now clearly ſettled thatthoſe words are not, of themſelves, 
ſnfcient to carry a tee. Perhaps it would be too critical to 
adyert to particular expreſſions in a will of this kind, drawn 
by a perſon ignorant of the profeſſion : but it is obtervable 
that in almoſt all the other clauſes of che will the teſtator 
uſed the word © eftate,”” which is ſufficient to pals a fee. 
He has not, however, uſed that word in the clauſe on which 
this queſtion ariſes, nor any word equivalent to it; and there 
is no part of the will that enables me to decide, conſiſtently 
with the authorities, that Fames Mright took a fee in the 
premiſes in queſtion. Certain rules hive been adopted, by 
which the real property of this county has been governed 
for ages, and it would be too mach for us now to overſet 
them. Therefore I am of opinion that 7. Mirigbt took 
only an eſtate for life—AsqnuRST J. It is better for the 
public that the intention of one individual ſhould be defeated 
than that a ſeries of deciſions, on which the real property of 
this county depends, ſhould be ſhaken. Stare deciſis is a 
maxim in our law. Where there is a general devile of land, 
without any words of inheritance,” the law fays that the de- 
viſee ſhall only take an eſtate jor life; and ſuch is the preſent 
caſe —GRosE, J. of the ſame opinion.—LawRENCE, J. 
cannot find any words in this will, from whence I can diſ- 
cover, with certainty, that the deviſor intended to give more 
than an eſtate for lite in this caſe. Poſtea to the plaintiff. 
The teſtator, ſir Robert Morſtey, being ſeiſed in tee of the Hay v. the Farl 
premiſes in queſtion, by will, deviſed them to © Fames Mor- of Coventry et al, 
ey and Robert Morſley, and their heirs, upon truſt to raiſe nog N R. 
the ſum of 5 oool. for his grand-d:nghter, lady Frances Car- 3 J. R. 83. 
teret, afterwards Frances marchioneſs of 'I'weedale, in 
manner therein mentioned, and ſubject thereto, upon truſt, 
that the truſtees ſhould ſtand ſeiſed of the premiſes to the 
* uſe of his grandſon Robert lord Carteret, who was af— 
terwards Robert earl Granville, for lite ; remainder to 
* truſtees to preſerve contingent remainders; remainder to 
the firſt and other ſons of the ſaid lord Carteret (after- 
wards earl Granville) in tail male; remainder to the ſaid 
Frances marchioneſs of T weedale, by her then name of 
lady Frances Carteret, for life ; remainder to truſtees to 
preſerve contingent remainders; remainder to the firſt and 
other ſons. of the ſaid lady Frances Carteret, in tail male, 
and in default of ſuch iſſue To THE USE OF ALL AND 
' EVERY THE DAUGHTER AND DAUGHTERS OF THE 
BODY OF THE SAID LADY FRaxcts CARTERET 
LAWFULLY ISSUING, AS TENANTS IN COMMON, AND 
Nor As JoINT TENANTS; and in default of ſuch iſſue, 
8 the uſe and behoof of his own right heirs for ever.“ 
dir Robert F'-orfiey died without iſſue, and without revoking 
us will, Robert earl Granville entered and died without 
| AI 4 ; iſſue. 
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iſſue. Lady Frances Carteret, afterwards marchioneſs 0 
Tweedale, had iſſue ne ſon, who died an infant in the life. 


time of the ſaid Robert earl Granville, and one daugftet 


named lady Catherine, who intermarried «ith Edward Haz, 
eſy.; and the ſad lady Catherine Hay died in July, 1776, 
without iſſue male, leaving the pleintitf Frances Hay an in. 
fant, her only daughter and iſſue. TAE QUESTION Ways, 
What eſtate lady Catherine Hay, decea cd, the plaintiff's late 
mother, took in the eſtates in queſtion ? Lord KEN VON, 
Cl. J. It is not n-ceſſary that any technical or artificial form 
of words ſhould be uſed in a will; but we mult collec: the 
meaning of the teſtator from thoſe words which he has uſed, 
and cannot add words which he has not uſed. The objec- 
tion then occurs in this caſe, vluit ſed non dixit. The 
plaintiff's argument goes to ſhew that tne daughters took 
eſtates tail general; but that cou:d ot ho ve been the inten- 
tion of the deviſor, as no ſuch eſtate is given by an part of 
the will ; and the deviſor has totally laid aſide the daughters 


of the firſt deviſce, and the daughters of his ſons, The 
words here uſed, technically conſidered, only confer an eſtate 


for life on lady Cath, Hay, It was once doubted whether an 
eſtate for life could be given to unborn iſſue: and that doubt 
was ſtated by the countel as a reaſan in the duke of Marlhu. 
rough's caſe in the Houſe of Lords, but was afterwards aban- 
doned. It is not neceſſary for me ta ſay what effect that 


would have had in the preſent caſe, if that point had tre. 


mained undecided ; becauſe the law is now clearly ſettled that 
an eſtate for life may be limited to unbern if}ve, provided the di- 
viſor does not go farther, and give an eſtate in ſucceſſion t1 the 
ebildren of ſuch unborn iſſue. I hen it has been argued, that 
we may preſume an intention in the deviſor from other parts 
of the will to give an eſtate in ſucceſhon to the daughters: 
but 1 cannot nnd any words in the will to warrant ſuch 2 
conſtruction. If, indeed, the word « ſuch” had not been in- 
troduced in this clauſe, we might, perhaps, have ſaid that, as 
e 1flue'? is genus generaliſſimum, it ſhould include all the pro- 


geny. But here the word © fuch“' is relative, and reſttaits 


the words which accompany it, This caſe is preciſely ſimi- 
lar to that of Deus ex dim, Bridden v. Page, Mic. Ter. 24 
(eo. 3. B. R. Where the words were (after a deviſe to &., 
Nah, fon of T. and AH. Nah, for life, remainder to truſices 
to preſerve contingent remainders, remainder t the firſt and 
otlier ſons of H. Naſh, and the heirs male of his and their 
bodies r ſhectweiy); “ and for default of ſuch iffue, to the 


« uſe of ail and eyery the daughter and daughters of the 


« fai T. Maſh, on the body of the ſaid M. his wife, begot- 
cc ten aud to be begotten; and for default of ſuch iſſue, ta 
« che ute ot the right heirs of T. Naſh for ever. —Thete 
THE CoURT heid that ſufficient did not appear on the face 

c: 


tend 
mal; 
that 
ever 
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© of the will, to warrant them in ſaying that an eſtate of inhe- 
F ritance was given to the _— that if it were le't to con- 
| jecture, they might ſuppoſe that ſome miſtake had been made 


in the limitation; but they could not determine on conjec- 


ture, nor put that in the devitor's mou h, which he had not 
aid. PER CUR IAM: The teſtator has uſed no words teſtis 
| fying his intention to give an eſtate of inheritance to tlie 
| daughters, and we cannot ſupply them, WE are, therefore, 
of opinjon, that lady Cath. Hay, deceaſed, the plaintiff's 
late mother, took un eſta e for lite in the eſtates in queſtion. 
4. deviſed his eſtates real and perſonal “ in truſt to truſtees Doe ex 4i-; 
| for his brother B. and his firſt and every other ſon in tail E. Phipys v. 
| male; failure of ſuch iſſue, to his brother C and his rſt and, Tess es 
every other ſon in tail male, &c. Ec; in all the foregoing 33 eo. 3. B.. 
cates without impeachment of waſte, other than wiltul;“ 5 Ter. Rep. 320. 
and directed the renewals of a leaſehold eſtate to be made 
by the tenant for life:““ held that B. took only a life 
eſtate, with remainder in tail to his chiidren.— Tne teſtator 
C 7, Phipps, lord Mulgrave, deviſed his eſtates real and 
pericnal é“ in truſt to T. lord Longford, &c. &c. for my firſt 
* and every other ſon in tail male, failure of ſuch iſſue 1 
* my brother Henry and his firſt and every other ſon in tail 
* male; failure of ſuch iſſue t my brother Edmund and his 
| © firſt and every other ſon in tail male; failure of ſuch ifſue 
to my brother Auguſtus and his fir and every ether fon in 
tail male; failure of ſuch iſſue to my daughter A. E. C. 
* Phipps and her fir/t and cvery other ſon in tail male; and in 
failure of ſuch iſſue to her eldeſt daughter and her firſt and 
every other ſon in tail male; failure of ſuch iſſue to her 
daughters reſpectively in ſucceſſion; failure of ſuch iſſue 
* © the daughters of the laſt ſurviving lord Mulgrave; in 
* all the foregoing caſes without impeachment of waſie, other 
* than wilful.” Then, after making a proviſion for his 
daughier to the amount of 20,0001. the will proceeded thus: 
* My will is, that the money lodged at Ch:/d's to pay for the 
* purchaſe of the Lyth rectory, be applied to that purpoſe 
* as ſoon as fir J. Sheffield can complete the title; and the 
* renewals to be made by the tenant for life.” © I name for 
the executors in truſt of this my will Mrs. A. J. my bro- 
* ther Henry Phipps, or whichever of my brothers may 
fucceed to the eſtate, &c.” The defendant entered and be- 
came ſeiſed, and ſuffered a recovery to the uſe of himſelf in 
le. — Fox THE PLAINTIFF, it was contended, that the de- 
tenſant only took an eſtate for life, with remainder in tail 
male to his iſſue.— Fo THE DEFENDANT, it was inſiſted, 
that he took an eſtate in tail male, whether the words firſt and 
every other fon be taken as words of limitation or of purchaſe. 
4 ER CURIAM: The words © firſt and every other ſon,” 
children, or & heir,“ may be taken as words of pur- 
| | | 1 chaſe, 
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chaſe, where it is neceſſary to give them that conſtructioꝶ þ 
in order to effectuate the intention of the deviſor; as in c 
Robinſon v. Robinſon, 1 Burr. 38. though, ordinarily ſpeak- t 
ing, they are words of purchaſe. But in this caſe no doubt v 
can be entertained reſpecting the deviſor's intent. Firſt beo 
deviſed to his own “ firſt and every other ſon in tail male;” fe 
and if he had no iſſue, © then to his brother Henry, and hi; 0 
ferſi and every other ſon in tail mal., &c, Now if he had Vi 
given inſtructions to a conveyancer to draw his will, and to ht 
make his brothers tenants for life, and their children tenants f. 
in tail, theſe are preciſely the terms in which he would have pe 
given ſuch inſtructions; and in conſtruing wills, we muſt It; 
take into conſideration the ſhort hints of the deviſor, in order 8 lat 
to diſcover his intention. To be ſure if the objection, valult to 
fed non dixit, had occurred, it could not have been got over, no 
We could not have inſerted words in the will, which would ell 
have varied the conſtruction of thoſe uſed, even if we ch 
thought that the deviſor intended to have uſed them: but WW fi: 
here the intention is ſufficiently explained by the words an 
which he has uſed. And great weight is alſo due to the ſub- as 
ſequent words which direct the renewal of the life eſtate 10 ten 
be made „ by the tenant for life ;”” for they can only apply TH 
to the deviſor's brothers, ſince there were no other perſons 7 
who could take a life eſtate under the will. In ſome of the to | 
caſes, indeed, nice diſtinctions have been made, to whom tlic to 
word & heirs”? ſhould be applied; as in Oates v. Jaclſn, the 
2 Str. 1172; Wild's caſe, 6 Rep. 16. b. &c.; but without uſe 
entering into thoſe niceties, becauſe it is unneceſſary in this pol 
caſe, where the deviſor's intention may be collected from chil 
different parts of the will, we are all clearly of opinion, that eje 
on the fair conſtruction of the will, the preſent lord Mu Loy 
grave only tot a life eftate, with remainder in tail to his iſt; ciſi 
and, conſcquently, that, as the recovery ſuffered was a for- a fu 
feiture of that life eſtate, the next brother, the leſſor of the pol 
plaintiff, is entitled to recover. | | 15 6. 
Dre. er di. The teſtator, F. Newſom, being ſeiſed of certain lands in te 
Cooper and Wii Cambridgethire, deviſed them to his wife during the term of unis 
te Elizabeth O ther, 


Feed, and Sufane her natural life only; remainder “ to his daughters, Eleanor 
— ,» „ 6c 7 

reh Head, and 5 Newſom and Suſannah, the wife of William Head, to be de 

Lest Head, % 6 equaily divided between them, not as joint-tenants, but 25 


COTE * „ tenants in common, viz. the one moiety, or half part be eg 
2 22. Rep, 294. © thereof, to his daughter, Eleanor Newſom, and her heise lena! 
| for ever, and the other moiety to his daughter, Suſannaty their 
« the wife of Milliam Head, during the term of her nature! hug 
lite; and, aſter her deceaſe, to the ih, of her body lawful; mote 
« begotten, ard their heirs for ever.“ II illiam and Suſanna? her 
Head had three daughters (who are the leffors of the piain- #8, 


uh, Eligabeth, Suſannah, and Eleanor); and, after the birt 
oi tlie laſt, H illiam and Suſannah Head, for tlic pus pole 07 | 
1 Ow” barring 


to ſhew a different intention, and that, in the preſent will, 
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barring all eſtates tail, levied a fine of their moiety, the uſes 
of which were declared to be to V. Head in fee; and under 1 
that fine the defendant claimed. For THE PLAINTIFF it | vl 
was contended, that Syſannah Head took an eſtate for life "FRY 
only, with veſted remainders to her children, as purchaſers ; | 
for that © iſſue*” might be conſtrued to be either a word 
of limitation or of purchaſe, as would beſt effectuate the de- | 
viſor's intention, 2 Lord Raym. 205, and 2 if. 323. And Ft 
here it was the intention of the deviſor, that Mrs. Head | 1 
ſhould only take for life, and that her children ſhould take as i: | 
purchaſers, for, at the time of the deviſe, ſhe had one child om 
living, That in Vila's caſe, 6 Rep. 17. b. this diſtinction is - 
laid down, that if land be deviſed to huſband and wife, and 

to the men children of their bodies begotten, and they have 

no iſſue male at the time of the deviſe, they ſhall have an | 
cllate-tail: but if a man deviſe lands to A. and to his 14 
children, or iſſue, and they then have iſſue of their bodies, 
there his expreſs intent will take effect, and A. will take onl 
an eſtate for life; and, if the children of Syſannah Head took 
as parchaſers, the fine levied by their mother, who was only 
tenant for life, does not bar the leſſors of the plaintiff, For | 
THE DEFENDANT IT WAS CONTENDED, FIRST, that iſſue 44] 
i will, when uſed in the plural number, muſt be conſidered | tl 
to be a word of limitation, unleſs coupled with other words 1:14 


— * — — 
—— . ͥ — 
22 


there were no ſuch words to ſatisfy the Court that it was 

uſed as a word of purchaſe. But, $ECoNDLY, even ſup- 

poling that Mrs. Head only took an eſtate for life, and her 

children took joint eſtates, the plaintiff cannot recover in this 

exctment, becauſe there is no joint demiſe by the children (1). 

ord KENYoON, Ch. J.—On the general queſtion, the de- 
ciion which we ſhall give will not diſturb the authority of $14 
a ſingle caſe ; but, conſidering them altogether, I think this | 11 

pofition is to be collected from them, that in @ will, & 158UE"? 119 
is either a word of purchaſe or of limitation, as will beſt anſiuer fo 
ire intention of the deviſor, though, in the caſe of a deed, it is g 
unverſally taken as a word of purchaſe. Now in this caſe | | 
there is no doubt about the intention of the deviſor, who 
* deviſed all his real eſtate unto his wife for her life, and, 
after her deceaſe, to his daughters, Eleanor and Suſannah, ta 
te equally divided between them, not as joint-renants, but as 
tenants in common ;”* and then he proceeds to ſhew how 
tier iſſue ſhould take, namely, “ the one moiety to his 
Caughter Eleanor, and her heirs for ever, and the other | 
moiety to his daughter Suſannab Head, for life, and, after 
her deceaſe, to the ifſe of her body lawfully begotten, and 


— 


ee 6 
bt - * 


— 


(1) This point was not made at the trial. 
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Cr happen to die, then the ſhare of him or her ſhould go 
among the ſurvivors.” Then, after diſpoſing of ſome of 
his perſonalty, © his will was, that his ſaid wife ſhould not 


s T7 diſpoſe of any of the houſehold goods, but, after her 


| 4 deceaſe or marriage, which ſhould firſt happen, his mind 
| © was, that they, with the houſes aforeſaid, ſhould be 
| « equally thared among his ſaid children as aforeſaid, or as 
he ſhould think proper to diſpoſe of amongſt them; and his 
mind was, that his ſaid wife thould not ſel}, or mortgage, 
either of the aforeſaid houſes.” On the death of the 
dexitor, Mary, his widow, entered and held till her death. 


Jahn, the eldeſt ſon, died without iſſue ; Anthony, the ſecond 


| ton, died, leaving Anthony, the defendant, his eldeſt fon and 


her at law; Anne, the daughter, who ſurvived her three 
brothers, died, leaving Thomas Richardſon, the leſſor of the 


| plaintiff, her eldeſt ſon and heir at law. After the death of 


the aid deviſor's children, John, Anthony, and Anne, but in 
the life-time of their brother, Thomas, the ſaid Mary Edmonds, 
the widow, in her life- time, made her will, and deviſed to her 
ſem the ſaid Thomas Edmonds, and to his heirs and affigns for 
ver, all her real and 12 eftates whatſoever, in Selby 
afireſaid, and elſewhere. 7homas ſutvived his mother, and, on 
her death, entered upon and held the premiſes during his lite : 
he ſaid Thomas died, unmarried, in 1797, having firſt made 
his will, and thereby (inter alia) deviſed the premiſes to his 
nephew, Anthony Edmonds (the defendant), his heirs, exe - 
cutors, and aſſigns, for ever. THE QUESTION was, Whether 
the plaintiff was entitled to recover ? And this depended on 
wo queſtions; FIRST, Whether the children of the deviſor 
00k eſtates in fee, or for life only? SECONDLY, Whether, 
uppoting them to take in fee, they took as tenants in com- 
mon, or as joint-tenants? Lord KEN VON, Ch. J.— Although 
lus is a perplexed will, we muſt endeavour to extract the 
deviſor's meaning from it as well as we can. The defendant 
is the heir at law of the deviſor, he is the deviſee of the ſurviu- 
mg child of the deviſer, and the deviſie and apprintee of the 
udo of the deviſor, Anthony Edmonds; and, therefore, it the 
will of the deviſor, A. Edmonds, is ſo uninteliigible, that we 
cannot fay, wi.h certainty, that any eſtate paſſed by it, or it 
valy eſtates for life to his children, paſſed by it, or if an eſtate 
n tee paſſed to the ſurvivor of thoſe children under the will, 
"TH the appointment of the wido were good, in either e 

theſe caſes the defendant is entitled to our judgment. And the 
ſecond of thoſe points is (I think) witn him, there being no 
words of limitation to give an eſtate in fee to the deviſor's 
aildren, To prove that a fee paſſed to them, the pl.intitt's 
counſel cited the caſe of Oates d. /Tigfall v. Brydon, 3 Burr. 
1995, intra; „ but after the argument, and before the 
© on of that caſe, Lord Mautfield (certainly from = 

5 8 mo 
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moſt earneſt wiſh to do juſtice between the parties) dire&c! 
certain enquiries to be made reſpecting the value of the eſta 
deviſed, which, at the time, gave diſſatisfaction to the profeſ. 
fion, who thought that the rules of law ought to prevail in 
the conſtruciion of the will, whether the eſtate deviſed by it 
were of the value of 20l. or 2000l. per annum. But I believe 
that, in ſubſequent caſes, Lord Mansfield doubted, whether 
in the deciſion of that caſe he had proceeded on ſubſtantial 
grounds; for, in fome of thoſe caſes where he had no doubt 
but that the deviſor meant to give a fee, he lamented that 
there were not words in the will ſufficient for that purpoſe,” 
Now I find no words in this will ſufficient to carry a fer. 
We are left to conjecture, but no conjecture of ours is ſuff. 
cient to difinherit the heir at law. I admit that, if the pur. 
poſes of the will cannot be anſwered but by the deviſce'; 
taking a fee, a fee will paſs, as in Shaw v. Meigb (1), o 
where an eſtate is given to the deviſee, he paying a ſum of 
money: but I know of no other caſe where a deviſee takes a 
fee, unleſs there be words in the will (though no technical 
words are neceſſary for that purpoſe) ſufficient to pals a fee. 
This is a ſacred rule of property not to be broken in upon: 
if we were now to depart from it, it would be removing one 
of the great Jand-marks of real property. On that ground 
alone, therefore, I am of opinion that the defendant 1s 
entitled ; and I rather think, though in this I merely hazard 
a conjecture, that the teſtator meant to give the eſtate to the 
children who thould be living at the Fa of his widow; 
and in that caſe, if the child, who ſurvived the widow, took 
a fee, the defendant is the deviſee of that child; if that chill 
only took an eſtate for life, then the defendant claims as heir 
at law of the deviior, A. Edmonds. —Poſtea to the de- 
fendant. | | 
Wee, er in. Benjamin Bendale, being poſſeſied of a term for ninety- 
Betty Bendale, v. ue 14 * 
Summerſet, Vine years, if he, or his daughter Betty, or John Ben tat, 
Mary Bendale, ſhould ſo long live, deviſed the premites granted by inch 
Oe, leaſe, as follows, viz. Item, I give to my daughter Mary, 
xls Trang 0 « after the deceaſe of my daughter Betty, my honſe, &c. during 
Ea. Ter. « the life of John Bendale.” Betty was a daugiiter by : 
i omen | Dy former wife; Mary, by the defendant, Mary Bendale, u 
2 Blk R. "4 692. his widow. Summerſet was the tenant. The principe, 
queſtion was, Whether Betty was entitled to recover al, 
« and what part of the premiſes, againſt the defendants, 0! 
either of them?“ And WiLLzs, |. and BLAcK STONE ] 
the only judges preſent, held, that Betty took an eſtate e, 
life, by implication, and that a ftrong probable implicaticn “ 
{ufficient ; it needs not to be a neceſſary implication. And 
— 
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Bluckſlone, J. added, that in theſe days (1) a term may be 
devitcd for life, by a conſtruction of the intent of the teſtator. 
—Ocdered that the pee be delivered to the plaintiff. 


1 | 
What ſhall be good as an Executory Deviſe. 
A deviſe to A. for ninety vears, if he ſo long live, re- 


minder to the heirs of his body, and ſubject to theſe eſtates 
and contingencies to B. in tail, remainder to C. in fee: held 


*7'S 


Harris v. Rare 
el al. Hil. Ter. 


8 Geo. 3. B. K. 
4 Burr. 4157. 


that the heirs of the body of A. took an eſtate tail by Anbier's Rep. 


executory deviſe. Dr. Coningeſty, on the 15th of Febry- 
ary, 1766, made his will, in which inter alia) are theſe 
words: J give and deviſe my manor of Grendon War- 


« ren, &c. [deſcribing the eſtate] unto my kinſman, G 


 ninge/ſby Harris, for the term of e years from my 
« deceaſe, if the ſaid Coningeſby Harris ſhall fo long live ; 
Hand, after the determination of that term, I give and deviſe 


651. 666. 


1Lluck. Ro. 4K. 


* all the ſaid premiſes unto the heirs of the body of the ſaid 


* Ceningeſby Harris. And in default of ſuch heirs, I give 
and deviſe all my ſaid eſtates and premiſes unto my coulin, 
Mrs. Suſan Elletſen, tor the term of ninety years, if the ſaid 
Suſan Elletſen ſo long lives, and to commence from the 
deceaſe of the ſaid Coningeſby Harris, he dying without 
:Tue ; and, ſubject to the eſtates and contingencies before- 
mentioned, I give and deviſe all my ſaid eſtates unto Roger 
* Elletfon, elq. fon of my ſaid couſin, Sſan Elleiſen, tor and 
«© during the term of his life; and from and after his deceaſe 
(ſubject to the deviſes aforeſaid) I give all my faid eſtates 


* unto the firſt, and every other ſon and ſous of the body of 


the ſaid Roger Elletſon, and to the heirs male of the body 
and bodies of every ſuch ſon lawfully iſſuing,“ with ſeve- 
ral remainders over. The teſtator died on the 15th day of 
March, 1766, leaving the defendant, Elizabeth Barnes, his 
only ſiſter and heir at law. — The plaintiff, Coninge/ſby Harris, 
the firſt deviſee in the ſaid will, ſoon after the death of the ſaid 
teſtator, entered and took poſſeſſion of the eſtates, but hath 12 
iſue of his body, —Mrs. Suſan Elletſon, the next deviſce of the 
id eſtates, ſurvived the ſaid teſtator, and is lately dead, 
leaving Roger Elletſon her only ſon and heir at law.—The 
ial Roger Elletſon, the next deviſee of the ſaid Herefordſhire 
eſt:tes, is now living, but hath not any child. — TAE 
QESTION was. Whether the heirs of the body of the 
* plaintiff, Coningeſby Harris, took any and what eftate, 
* under the ſaid teſtator's will.” Having heard couniel on 


— 8 8 2 
: 


— — 
3 


(i) V. 1 Burr, 217, 235. 
both, 


| 


— - 


. os I ang 6 te ta 
Eo Hot 2 Goon tu ESE 4, os — — 


n 


246 


Wellington 1, 


Wellington, 
Hil. Ter. 

$ Geo. 3. B.R, 
4 Burr. 2165. 
1 Black. 645. 


| Deviſes. ( Execttory,) 


both ſides, and conſidered this caſe, Trae Court were ci 
opinion, that the clear manifeſt intent of the teſtator was to giz: 
an eſtate tail to ſuch'perſon as ſhould be heir of the body q: 
Contnzeſby Harris, at the death of the ſaid Coningeſby (the oy 
determination of the ninety years term in the teſtator's view), 
« to him and the heirs of the body of the ſaid Goningeſby,” wi 
remainders over, as in the willz which intent of the teſtator 
might, by law, take effect as an executory deviſe z for, the 
contingency muſt happen within the compaſs of a lite in 
being, and the freehold, in the mean time (being undiſpoſed 
of), deſcends to the teftitor's heir at law : and this, Lord 
MaNnSFIELD ſaid, would effeCtuate the whole intention of 


the teſtator. 


A deviſe in default of iſſue of the teſtator's own body, he 
being a bachelor, is merely a. conditional deviſe, and good, 
if the teſtator dies without marrying: On a caſe out of 
Chancery, it appeared that Richard Cary duly made his will, 
and after directing the payment of his debts and funeral ca- 
pences, proceeded thus: Item, in DEFAULT OF ISSUE or 
© MY OWN BODY, I G1VE, DEVISE, AND BEQUEATH, 9.” 
[all his eſtates) unto John Arrowſmith, and to James Simmons, 
and their heirs, IN TRUST to pay, out of the rents, iſſues, and 
profics, unto his fiſter, Elizabeth Wellington, an annuity of 
100l. per annum during ſuch time, and until all his juſt debts, 
funcral expences, and legacies (other than annuities), ſhould 
be fully paid and atisfied; and alſo an annuity of 41. 
per annum to a fervant, Sarah Vollier. Then he gives 
another annuity, and ſeveral legacies. Then he wills that 
IMMEDIATELY FROM AND AFTER SUCH TIME AS ALL 
His JUST DEBTS, FUNERAL EXPENCES, AND THE LEG4- 
CIES GIVEN by his will (other than annuities) SHALL Br 
FULLY PAID AND SATISFIED BY THE SAID TRUSTEES, 
FROM AND OUT OF THE RENTS AND PROFITS OF 15 
SAID ESTATES, and ſubject to the two annuities betore 
given to the ſaid Sarah Vollier and Fane Wellington, he give: 
and deviſes all his eftates to his ſiſter, Elizabeth I ellington, fir 


life; with divers remainders over in ſtrict ſettlement, and 


makes Arrowſmith and Simmons truſtees to preſerve the con- 
tingent remainders, remainder to his heir at law. The 
teſtator died a bachelor, leaving the ſaid Elizabeth /el/rngimn 
and Fane Collins, wife of Thomas Collins, his ſiſters and 
coheirs. His ſaid truſtees accepted the truſts. THE QUESTION 


was, „Whether the ſaid John Arrowſmith and Fane! 


« Simmons, the truſtees in the ſaid will, took any, and 6! 
« eſtate under the faid will? Lord MANsFIELD: When 2 
deviſe muſt take effect at the death of the teſtator, it is not 
properly an executory deviſe. Such a deviſe, is a deviſc upon? 
contingent event which muſt happen at or before the death 9 


the teſtator. An executor 3 deviſe, is a deviſe that is to * 
g | plac 


Deviſcs. (ZExccutory.) 


place in future. As to an implied revocation, from alteration 

of circumſtances, it is now ſettled -“ that as to perſonal 

« eſtates, marriage, and having a child, ig a revocation ;” 

but no caſe has yet hoiden marriage alone to be a revocation. 

I tee no ground of argument why the law ſhould not be the 

lame, as to deviſes of land: the reaſon is the fame. In 

Meggot v. Meggot, Lord Hardwick? directed an iſſue, merely 

to try this queſtion: but the cauſe was made up by the family, 

and never tried (1). — WE will think upon it, and give our 

certificate. Te CERTIFICATE was as follows: “ Having 

* heard counſel on both fides, and coniidered this caſe, WE 

« ire of opinion, that Fohn Arrowſmith and Fames S:mmens 

© took a FEE, determinable when the purpoſe of paying the 

« teftator*s debts, legacies, and funeral expences, out of the 

« rents, iſſues and profits of the deviſed premiſes, in aid of 

the perſonal eſtate, ſhall be performed.” b | 
By a deviſe to the ſecond ſon (then unborn), of A. for life, Nicholl v. 

and after his deceaſe, or the acceſſion of his piternal eſtate, to pra 

Vis ſecond fon, and his heirs male, with remainders over, ſuch 8 Gon. CB. 

ſecond ſon of A. when born, will take an eſtate in tail male, 2 Black. 1159. 

by way of executory deviſe, determinable on the acceſſion of 

the family eſtate, and in the interim, the lands will deſcend to 

the heir of the teſtator.— John Niche!l deviled © all his real 

« eitates to truſtees, to the uſe of the /econd ſon of William 

„% Nicholl f Tredonack, begotten or to be begotten, during 

* the life of ſuch ſecond ſon, and after the death cf ſuch 

* ſecond fon, or in caſe he ſhould inherit his paternal eftate 

* oy the death of his elder brother, then to his ſecond ſin, 

* lawfully to be begotten, and his heirs male; and for default 

of ſuch iſſue to the third, fourth, and other ſon, and ſons ot 

* the faid William Nicholl, ſeverally and ſucceffively, according 

* to priority of birth, and the heirs male of the body of ſuch 

* third, fourth and other ſons reſpectively, with divers re- 

* mainders over, remainder in fee to n Nichol (fon of F. N. 

© of St. A.) the plaintiff.” The te ſtator left the defendant, Mil- 

lam Nichell of T redonock, his heir at law, and the defendant, 

n Nicholl of Tredonock, his cuſtomary heir. William 

Nichll of Tredonock hath no ſuns, but hath two daughters, 

born fince the death of the teſtator. but had no children at the 

death of the teſtator, or at the time of making his will. Fohn 

Nichol of Tredonock was never married. — THE QUESTION 

was, © WHETHER hn Nicholl, the plaintiff, is entitled to 

* any eſtate in poſſeſſion under the will of the teſtator? And, 

© if not entitled, then what eſtate will the ſecond fon of 


_ 1) Tr has fince been adjudged in the Court of Exchequer, by the opiniors of Sir 
Thimas Parker (chen Lord Cluef Baron), Mr. Baron Sv, and Mr. Baron Adams, 

Sant Mr Baron Perrot; and alſo at the Cockpit, Sir Eardley Wimot and Lord 
Chief Juſtice De Grey concurring 3 © that marriage and a child, is a revocation of 
A dere of e n.“ 
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& JT lliom Nicoll, the defendant, take in the real eſtates cf 
„the teſtator?“ - THE Count certified, they were of 
opinion that the eſtate will veſt in the ſecond fon of Willan 
Nichall of Tredonock (when any ſuch ſhall be) by ay if 
evecrtory deviſe, and will in the mean time deſcend to the heir 
of the deviſor; and that Jahn Nichell was not entiiled to 
any eſtate ' in poſſeſſion under the will in queſtion. —And they 
were alſo of opinion, that, in order to effeCtuate the genera! 
intent of the deviſor, ſuch ſecond fon would take an eſtate to 
bim, and the heirs male of his body, determinable on the 

Porter e. Bradley acce ſſion of the paternal eſtate (1). 
85 1 > If lands be deviſed to A. his heirs and aſſigns for ever, aud 
3 Ter. Rep. 143. if he die, leaving no ic behind him, then over, the limitation 
over is good by way of executory deviſe.— IJ he teſtator, 
* ay Doin, being ſeiſed in fee of the premiſes in queſtion, 
y will, deviſed as follows: © Nen, J give and deviſe unto my 
* fon, Philid Debin, his heirs and aſſigus for ever, all that 
« meſſuage and tenement wherein I now live: BUT MY WIL 
« is, that in caſe my ſaid ſon, Philip Dzbin, ſhall happen to 
& die, 1.EAVING NO 1SSUE BEBIND HIM, then my ſaid wite 
& (meaning bis then wife, Jean Debin) ſhall receive and 
cc take the rents, iflues, and profits thereof, and diſpoſe of me 
« ſame at her will and pleaſure, and ſhall have, uſe, and 
« enjoy all my in-door goods, as long as ſhe ſhall continue a 
« widow, and no longer; and after her deceaſe, or marriage, 3s 
« atoreſaid, then the lands ſo deviſed to Philip as aforeſaid, ! 
c give and deviſe the ſame, for want of iſſue by him, 48 
« aforeſaid, unto my fon, James Dobin, his heirs and aſſigns 
for ever; chargeable nevertheleſs, with the payment of 50 
« a-picce to my ſix daugiters, and their iſſue, witnin a twelve- 
« month after he ſhall fo enjoy the ſame: but in caſe my for 
« Hamer Dclin ſhall happen to die before my fon Philip, and 
« the ſaid 2/ilip fhall not leave any iffue of his body begotten, 
« then my will is, that my ſaid lands ſhall be fold, and equa)ly 
« divided between my fix daughters, MMngdalen Loceyer, Ma!) 
« Mills, Srrah Brine, Elizabeth, Rebecca, and Ann Dn 
„t and incir iſſues. Pin qurSTIONS were, FIRST, Wat 
eſtate Philip Dzhin took under the will of Fobn Davin, Als 
father? srcoxpLy, Whether the fix daughters of the teitator, 
and their ifjue, took any and what intereft under the lait 
limitation in the teſtator's will, directing the eſtates to be 
ſold?— Lord NEN VON, Ch. J. The firſt queſtion that ailles 
in this cafe is, Whether hi 75 an efeale tail, or in fee? L he 
firft part of the deviſe to Philip Dobin, prima facie Caries 3 
fee; for it is to him, his heirs, and aligns for ever: but it © 
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(„See Caopemn ex dim. Oli: er and B.. 3 Bur, 1626, and p. 110 7j. 
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clear that thoſe words may be reſtrained by ſubſequent ones, 
ſo as to carry only an eſtate tail. And a long ſtring of cafes 
may be cited in order to ſhew, that where an eſtate is li nited 
to a man and his heirs for ever, and, if he die without leaving 
heirs, then to his brother, or to any perſon who may be his 


heir, thoſe words ſhall not have their full legal operation, but 


ſhall be reſtrained to heirs of a particular kind, namely, herrs 
of the body. If the ſubſzquent part of this deviſe had been, 
„and in caſe he ſhall die without heirs, then over,” it would 
bave given to P. Daobin an eſtate tail, which he might have 
barred by recovery, But here the words are “ but in 
„ caſe he (ſhall happen to die, /eavinz no iſſue behind him; 
which makes a very material difference, and brings it within 
the Caſe of Pells v. Brown, Co. Fac. 590, wich is the 
foundation, and as it were the Magna Charta of this branch 
of he law. This queſtion aroſe ſoon after executory deviſes 
were firſt taken notice of, which was in the reign of Queen 
El:zabeth. And that doctrine has never been ſince doubted 
by the courts of law. But the defendant's counſel has 
atte mpted to diſtinguiſh this caſe from that of Pells v. Browns 
becauſe there the words are, „If Thomas (the firſt deviſee) 
„died without iſſue, leaving William, his brother :" but it is 
to be obſerved, that there are words in this caſe equivalent to 
thoſe, namely, © if P. Dobin ſhall die, leaving no iſſue behind 
im.“ If indeed only the firſt words“ leaving no iffue*? had 
been uied, they, according to the opinion of Lord Macclesfield, in 
F;xthv. Chapman, I Pere ms. 663. muſt be reſtrained to leav- 
ing iſlue at tue time of his death. But it is contended, that this rule 
is contined to chatte! intereſts only: however a great deal of 
ar:ument is neceſſary to convince me that in the caſe of realty 
thole words ſhould be taken to mean an indefinite failure of 
ilue. It would be very ſtrange if theſe words had a different 
meaning when applied to real and perſonal property. If ſuch a 
aitintion exiſted in the law, it certainly would not agree 
with the rule lex plus Jaudatur quando ratione probatur : but it 
i not ounded in law. And there are even additional words 
in this cale, „leaving no iſſue behind him;”” which neceſſarily 
import that the teſtator meant, at the time of his ſon's death. 
lhe ſubſequent parts of the will alſo convey tlie ſame id-a; 
or the deviſor mentions this event as likely to happen in the 
te=time of his widow, or of his younger fon or daughters. 
Iherefore I have not the leaſt doubt but that 75e is a good 
excutory deviſe, to take place within the time all,aved by law, 
which is borrowed by analogy from legal formal limitatiema, 
namely, for a life, or lives in being, with a remainter iu tail to 
unborn children, who cannot bar it till txventy-512. With reſpect 
to the otoer point, the ſhape of the qu. ſtion mult be altered 
defore we certify to the Lord Chancellor; for, as it ſtands 
My, we Cannot take coznizance of the queiiioa in a 
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court of law. But if we were to conſider this as 2 | 
limitation of real property, inſtead of land, to be con. Fi 
verted into money, this may be ſupported as a contia- Bt 
gency with a double aſpect. And I ſhould have no dif. . b) 
ficulty in ſaying that, in the event of Philip Dobin dying | ha 
without leaving iſſue at his death, the widow, if ſhe were de 
alive, might take; if not, the ſecond ſon, or the daughters of gr 
the deviſor PER CURIAM: We are of opinion, that P. a2 
Dobin took an eſtate in fee-ſimple in the premiſes above de. el 
viſed to him: but, as Philip died without iſſue living at the 8. 
time of his death, we are of opinion, that the further diſpoſition WR © 
made by the teſtator in that event, is good by way of executory no 
deviſe. | X thi 
Under a bequeſt of a term of years © to A. and the heirs df | ft 
his body, and to their heirs and aſſigns for ever, but in default Tx 
of ſuch iſſue, then after his deceaſe to B. and his heirs,” ail 
the limitation over to B. is good by way of executory devil: e. 
—-The teſtator, E. Perker, being poſſeſſed of a leaſe 000 by 
meſluage, or tenement, in Little George-ſtreet, Weſtminſten life 
for the reſidue of a term of years, which is not yet expired, by fra 
will, dated the gith of September, 1778, gave and bequeathed are 
tne fame © to his wife, Mary Parker, during the term of her L, 
„ natural life, and after her deceaſe, to go to his ſon. b. pre 
rler, and to the heirs of his body, lawfully begotten, and | 
„ to their heirs and effigns for ever, BUT IN DEFAULT ot he 
a 8UCH ISSUE, THEN AFTER HIS DECEASE to go to his and 
« (the teſtator's) grandſon, T. Wilbinſon (the plaintiff), hi hel 
„ hcirs and aſſigns for ever.“ The teftator died without fe- 7 
voking his will, leaving the ſaid S. Parker, him ſurviving: IN « 
but May Panter died in his life-time. Samuel Parker, after FI 
the deccaſe of the teſtator, entered on the ſaid leafehold eſtate F. 
under the ſaid bequeſt, and is dead without ever having 110 *'2 
any iſſue of his body. THE QUESTION was, W HETHER I 58 
Ji I'. Wilkinſon <vas entitled under the ſaid ⁊uill ta any, ad 10 f 
what intereſt in the ſaid leaſebold premiſes ? Lord KEN vo * tl 
Ch. J. The only queſtion is, Whether, on the fair conſtruc- 4 K 
tion of the words of this will, che te tator meant that the l- 4 / 
mitation over to 7. VI ilkinſan, the plaintiff, ſhould only take al. 
erect alter an indefinite failure of iſſue of S. Parker, or on! Ta 
ſailure of iſſue living at the time of the death of S. Parker? | gran 
is, therefore, a queſtion of intention, and as ſoon as the ever 
intention is diſcovered, there is an end of the caſe. I perſon Ke) 
preperty be fo limited that, if it «vere an eſtate of inheritance, pend 
would give an eflate tail, the abſolute intercſt wvefts in the fe clear 
talen. BUT if the limitation be with a double aſpect to A. and in fe 
to the iiſie of his body, if there be any ſuch iſſue living ai fi over 
death, i nat then over, it is a good limitation. It was ſo ſettled 2nd 
in Subbarion v. Sablarten (1), and a variety of other caſes the | 
RES queſ 
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| ſome of which are not in print. Here the words of the will 
are, © to S. Parker, and the heirs of his body, and to their 
| heirs and aſſigns for ever:“ if thoſe words ſtood uncontrolled 
by any thing ſubſequent in the will, the abſolute intereſt. would 
| have veſted in him: but other words are added, “ but in 
| default of ſuch iſſue, then after his deceaſe to go to the teſtator's 
grandſon.” There is a caſe in the books to ſhew, that then 
and hen are adverbs of time. Then at what time was the 
| eſtate to go over to the teſtator's grandſon ? At the death of 
S. Parker, if he left no iſſue; there is nothing in the will to 
ſhew, that the teſtator intended that the limitation over ſhould 
not take effect until future generations, bur, on the contrary, 
there is ſufficient to ſhew, that he intended that the eſtate 
ſ:-uld in one event, veſt in the grandſon, at the time of S. 
| Parker's death, and that is within the time which the law 
ailows in the caſe of executory deviſes. The rule reſpecting 
exccutory deviſes is extremely well ſettled; and a limitation 
by way of executory deviſe is good if it may take place after a 
life or lives in being, and within twenty-one years, and the 
fraction of another year afterwards. PER CURA: We 
are of opinion, that T. Wilkinſon is entitled under the will of 
E. Parker to the abſolute and entire intereſt in the leaſchold 
premiſes abovementioned.“ | 
Under a deviſe to T. F, and his heirs for ever, and in caſe Roe ex dim. 
he ſhould depart this life, and leave no iſſue, then to E. Ai. e e eval 
and S. or the ſurvivor or ſurvivors of them, thare and ſhare alike: „ 
held that the deviſe to E. M. and S. is a good executory deviſe, his wite w. 
The teſtator, J. Goodacre, being ſeiſed in fee of the premiſes ae: Jeffery, 
. . . : & : ichard Butlet, 
in queſtion, «“ deviſed to his wife, A. Gooducre, for life; after ,;; rheabeth 
&© her deceaſe, to his daughter, Mary [ifwell, wife of V. Goodyer, 
* Friſzoell, for life; and after her death, to his grandſon, T. Ea - we 
* Frifeell, fon of W. and AM. _ and to his heirs for age 589. 
ter: BUT IN CASE his faid grandſon, T. PFrifwell, 
* ſhould depart this life, and leave no ifJur, then (his will was) 
that the ſaid dwelling-houſe, &c. ihould be, an] return unto 
« Elizabeth, Mary, and Sarah, the three daughters of W. and 
« M. Frifevell, or the ſurvivor or ſurvivors of them, to be, 
* equally divided betwixt them, ſhare and ſhare alike.” 
THE QueEsST1ON was, WETHER Thenas Friſzell, the 
grandſon, took an eſtate tail, or a fee, defeaſible on the 
event of his leaving no iſſue at the time of his death? Lord 
Kenyon, Ca. J. This is a queſtion af conſtruction de- 
pending on the intention of the party; and nothing can be 
clearer in point of law, than that if an eſtate be given to A. 
in fee, and by way of executory deviſe, an eſtate be given 
over which may take place within a life, or lives in being, 
and twenty-one years, and the fraction of a year afterwards, 
the latter is good, by way of an executory deviſe. The 
oucſtion therefore, in this and ſimilar cafes, is, Whether from 
| | N 3 | tho 


j 
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4 the whole context of the will, we can collect that, zen a2 
'| eflate is given to A. and his heirs for ever, but if he die with; = 
al ue, then over; the teſtator meant, dying without iſite, liviry 
0 at the death of the firſt taker. The rule was ſettled ſo long 
# ago as in the reign of James the Firſt, in the caſe of Pell : 
5 v. Erown (1), where the deviſe being to Themas, the ſecond WM 
N ſon of the deviſor, and his heirs for ever; and if he died 4 
1 without iſſue, leaving Milliam, his brother, then Milliam ſhow A 
1 have thoſe lands to him, and his heirs for ever; the limit ; 
iy tion over was a good execut ry deviſe. That caſe has never F 
1 been queſtioned or ſhu ke, but it has been adverted to as n 8 
authorit , in «very ſubſequent caſe r ſhecting exe. utory de- 4 
viſes; it is co ſidered as a cardinal point on this heal of the 0 
law, and cannot be deparied from, without doing as much 1 
; violence to the eſtabliſhed law of the land, as (it W s {up- ; 
| poſed by the defendant's counſel) we ſhou'd do, if we c- " 
cidud this cife againſt him. On looking through the we 0 
of this will, we have no doubt but that the teſtator meint Ha 
that the dying without iſſue, was confined to a failure of i- 3 
ſue at the death of the fir{t taker; for the pertons o whom wy 
it is given over, were then in exiſtence. and lite eſtates are 5 
only given to them. Now, taking all this int» contdera— 55 
tion together, it is impoſſible not to ſee that the failure of y 
t iſſue intended by the teſtator, wis to be a failure of iſſue a: ans 
; the death of the firſt taker; ard if ſo, the rule of law is not 115 
$ | to be controverted. It is merely a queition of intention, and 3 
N we are all clearly of opinion, that there is no doubt abou! 
the teſtator's intention. Poſtea to the piaintifF. . 
: -- "| "Robert White, This was a caſe out of Cauncery, ſtated as follows,— ns 
| and Eleanor his Edward Preſgrave gave and deviſed to Eleanor, his wife, lf: 
bens (which ſeveral freehold and copyhold premiſes prticu/arly mention- ” 
| aid Eleanor was ” 5 08 „ 8 but 
þ the w.dow nd ed, £9 Hell the ſame unto the ſaid Eleanor, until his ſon, 1ho- W 
deviſce of Ed- mas Preſorave, ſhould attain the age of twenty-ne years; ee 
Fn RE e truſt, neverthel:ſs, that ſh: ſhould rducate and maintain hi til « 2 
! ward Preſgrave Lat tine, out of the rents aud profits of the ſaid premiſes : N 1 7 
; and ſo'n Pref. THEN HE DEVISED THE SAME TO H15 SAID SON LH- 4 
Fa 5 MA, IN FEE. „But if it thould happen that his id wie « 2 
| ſurviving ſons, ſhould be enſient with one or more children at he time 01 © 
f and only ch lden“ his deccaſe, and his ſaid fon Thomas ihould die wi hv"! 105 
4 of Sts kd: & jfrue befure he attained the age of twenty-one vears. ma 5 
[1 ere eg, « child or children being then Hving, be then der'iſed the [i my 
; eceaſed), by : SR 1 1 25 N ma! 
17 the £.jd Rot “ Premiſes to his ſaid wife, till ſucb child or children fhoutt gte, Ry 
5 ee = & tain hi, nes, WR their ages, of ltenty-oe years 3 W tru UPS 
[5 Thomas Barber, 2 neverthele!s, %% je Should educate and mointain ſuc! 01:6 in n 
F john Preſgrave, “ er. children till that time, out of the rent; and profits of t, wi 
bi 49m Parey Bi & fatd premises: AND THEN HE DEVISED he ſame t; fu 8 
F Cham, Wilham | | — of, ( 
5 Cham, Edward (1) Cb. Fac: 590, ence 
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« thild or children in fee. But if it happened that his ſaid ſou Profgrave. and 0 
« Thomas ſhould die without leaving iſſue of his body, aud be- Thomas Cham, Ci! 
« fre he attained the age of twenty-one years, or that his faid "4 33 . B R. 14 
« wife ſhould at the time of his, the ſaid teſtator's deceaſe, be 5 Burr. 2703. 

« enſient with one or more child, or children, who jhould die q 
« without leaving iſſue of his, her, or their body, or bodies, be- 141 
« fire he, ſhe, or they, attained their age or ages of twenty ene 
« years, THEN HE DEVISED the ſaid premiſes to his ſaid 1 
« wife, for the term of her natural life; and irom and aiter | 
her deceaſe, then as to part of the ſaid copyhold premiſes, he | 
deviſed the ſame to his nephew the defendant Edward Pre- | | 
grave Cham, in fee; and the other part of his ſaid copynold | 
premiſes he deviſed to his nephew Thomas Barber, in fee: 

but if he thould die without lawful iſſue of his body, then : 
he deviſed the ſaid premiſes to the right heirs of 7%n Cham 1 
and Mary his wife (both deceuſed), in fee. And as to the 
refide of the faid freehold and copyhold premiſes ; he deviſed 
the fame to his nephew the defendant William Cham, to his 
goifon, the defendant Edward Preſgrave, and to his nephew, 


: the defe dant Thomas Cham, in certain proportions, In fer, —- 
; The te kator, at the time of making his ſaid will, had only 
” one child, the ſuid ſon Hamas but after the making thereof, F 
F and betore his death, he had two other ſons born, viz. the = 
5 plainuffs, Edward and John. On the 12th of January, 14 
p 175% the faid teſtator, Edward Preſgrave, died, leaving 
1 illue three children, the faid Thomas Preſgrave, who died 
- wihout iſſue, in Auguſt, 1766 ; and the ſaid Edward Preſ- 
2 grave and Jahn Preſgrave, infants of tender years, who were 
born after the making of the will, in the teſtator's life-time, | 
8 and who are ſtill living, and who are not provided for, un- 
J is they take by this will. — The ſaid Elegnor is {till living; 
5 dit was not enſient at the time of che teſtator's death.— IHE 5 
1 WESTION Was, “ Whether, in the event that has happen- 
5 * ed, any and what eſtate is veſted in the plaintiff Eleanor, 
1 : and the ſeveral] defendants, the deviſees, or any of chem: 
5 : and if no eſtate is veſted in them, or any of them, then 
Ws whether any and what eſtate is veſted in the plaintiffs, 
9 « Edward and John Preſgrave, the two infaut children, or | 
Y eicher of them? - THE JUDGES CERTIFIED AS FOL= 
1 rows: We are of opinion, that the proviſion made by the 
5 wtator, being for children which were to be born after the 
7 making of his wü, he certainly intendetl tO comprehend all 
4 ee nich thould be born of his then wife (whether 
1 wivre or after his deceaſe). For, we think, that a father, 
he it making an exyreis proviſion tor. any children which his | 
10 wife thould be enſient with at the time of his deceaſe, could 5 


never intend to give his eſtate to ſuch children, in excluſion 
— t or to his nephews (as the event has happened), in preter- 
2 eace to any child or children that might be born in his lite- 
1:4 | Ws 4 tine. 
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time. We are of opinion, therefore, that (notwithſtanding 
the defect of expreſſion in this will), che children born befcie 
the teſtator's death, are virtually included in the pros iſion ſo 
anxiouſly made by a parent for his poſthumous children ; and 
that, upon the true conſtruction of this will, the pl. intact; 
Edward and Fobn will be einitied (from the teſtator's mai 
feſt intent) to take an eſtate in fee in the premiſes, at thcir 
Teipe*live ages of one-and-twenty ; and that, in the mean 
time, the plainatt Eleanor, their mother, is entitled to hold 
the ſaid premiſes, ſubject to the truit of the taid will, for 
their educition and maintenance. 

Statham v. Bell, "The tcſtator, being ſeiſed in fce of the meiſuages in 
Fa. Ter. queſtion, made his will, by which {inter alia), he there 8 
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eee ** ſays: + Whereas my wife is now pregiant, if ſhe bring « 

1 Daug. 66. „% jorth a fon, I will chat be ſhall inherit my eſtate 6 

0. 4+) te at twenty-one years old, paying 41. a year to my wite, « 

“ and 30. a year to my daughter, at her coming to ſ: 

„the age of twenty-one vears, and 1ol. more to her on h 

ce the death of my wife: but if it be a daughter, I give th 

, « one moicty to my wife, and the other to my two daugh- ſa 

| « ters, to be divided between them, and to be given theim at Q 
„the age of twenty-one years. If either died before that « 

& time, the ſurvivor to have her ſiſter's ſhare : , beth died « 

« before that time, | give both their ſhares to my wife, and her 10 

« heirs fir ever, If the die then I give her ſhare to my two « 

„ divghtors.” — The teſtator died, leaving his widow and an 60 

only child, a daughter; the teſtator's wife was not enfent at « 

the time of making the will, nor at the time of the te{t:tor's 00 

death. The daughter died under age, and without iſſue.— 66 

| THe uESsTION was, Whether the wife took any, and « 
| what eſtate, under his will, no child being born? AND THE 4 
#8 CourrT were unanimouſly of opinion, that it was the plain bs 
#1 intention of the teſtator, that in caſe no fon ſhould be born, | 
4 and he ihould have no daughters who ſhould live to the age ali 
1 of twenty -one years, that the wife ſhould have the whcle Ert 
| eſtate; and that in the event which had happened, ſhe was for 
| ſo entitled. And Lord Mansfield added, that it was cat any 
$ that if the teſtator had died during the pregnancy of bi! dul 
| | wife, the eſtate would have deſcended to the heir at law tha 
} the mean time. Wit 
4 Es | wo! 
4 Contingent Remainders. wit 
12 | : | | im f 
[5 Hodges . Mid. A deviſe of all the teſtator's real eſtate in A. to B. dur"? pita 
4 dleton, et al. liſe, and at B's death, to ihe children of B. with remam:! Kc. 
| oi over, gives eicher an eſtate tail to B. or an eſtate for lite tb ire 
20 Geo, 3. B. R. >'5 8 * 3 bh 
2 Doug. 439. B. remainder in tail to the chi:dren ef- B.— I he teitatrs, 1 
1% 0 3 


Frances Bladen, widow, deviſed as follows: —“ 1g. 
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« linſewoman, Mrs. Anne Middleton, my houſe and lands at 
« Ajlborou h Hatch, and ail my real eſtate in the pariſh 
« of arb ing, during her life, AND AT HER DEATH, 10 
her children, upon condition that ſhe, or they, conſtantly 
© ay 30. a4 year for a clergyman to officiate in my chapel, 
« &, ad on failure of theſe conditions here mentioned, 
« tie i I give the {aid houſe and lands to my own next heirs, 
« ty be enjoyed on the ſame conditions; and, IN CASE OF 
« F*ILURE OF CHILDREN of my ſaid kinſwoman, Mrs. 
Anne Middleton, then I give the hauſe and lands aforeſaid 
« to her brother, Mr. George Hodges, and his children, on 
« the ume conditions ; and, in caſe of failure of his child= 
« ren, che I give the ſud houſe and lands to the fiſters, or 


« fiſt-r, ot the ſaid Aune Middleton and George Hedges, to 


be equally di ided between them, or their children, that 


Hare llving at that time.“ — The teltatrix died, eaving the 
fail George Hodges, the father of the leflor of the plaintiff, 
his heir at law. Anne Middleton, the deviſce, entered upon 
the premiſes on the death of the teſtatrix, and enjoyed the 
ſame till ſhe died, but previouſly ſutfe: ed a recovery LHE 
QUESTION was, «„ What eſtate Anne Middleton took, and 
« wiether the children of the taid Anne Middleton took any, 
« and what eſtate, in the premiſcs in queſtion, under the 
« will of Frances Bladen, the teſtatrix, in the pleadings of 
the ſaid cauſe named ?“ PER CURIAM : © We are in- 
„ clined to think, that, under the will of Frances Bladen, 
« the teſtatrix, Anne Middleton, took an eſtate-tail; but, if 
« the took an eſtate for life only, we are of opinion, that 
her children would take an cſtate-tail ; and, in_either caſe, 
* the limitation to George Hedges, the heir at law, the fa- 
ther of the leſſor of the plainutt, was barred by recovery, 
and the plaintiff has no title.“ 


On a deviſe to the teſtator's ſeven fiſters. ſhare and ſhare Doe «x dim. 


alke ; on the death of any of them, her thare to go to her G-1trude baro- 
7 neſs Dacre v. 


. May Jane Ro- 
ſons, to her daughters, as tenants in common. In caſe of per, dowager 


any of the ſeven tifters dying without iſſue, or ſuch iſſue lady Dacre, 

3 0 g N ; 38 Geo. 3. C. B. 
thare ; and if all the ſiſters ſhould dic without iſſue, or ſuch 1 PI & Hef 
ue dic under twenty-one, then over. Ic was held, that the 250. 


hilt and other ſons in tail male; and for default of ſuch 
ching under twenty-one, the ſurviving ſiſters to take her 


words © for default of ſuch ſons,“ did not make the re- 
mainder to the daughters cnfingent. which took eſtect not- 
witſiſtanding the birth of a fon. Jon Trevor, being ſeiſed 
n tee, by will dated the 5th of April, 1743, devited his ca- 
pital manſion-houſe, called Glynde, in Suſſex, with the lands, 
Kc. &c. and all his eſtates in Suiſex, to his kinſman, Dr. R. 
irevir, in fee, He then gave to his lifter, Mrs. Rice, dur- 
'z her life, an annui:y of 309). to be paid half-yearly out 
et his eſtates in Middleſex, Denbigh, aud Flint; to —_— 
5 1 | bet 
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beth Forſter, formerly his nurſe, an annuity of ol. for her 
life, charged on the ſame eſtates ; to his nephew George Ric, 
and his niece Lucy Rice, children of his ſiſter Mrs. Rice, 2 
legacy of 1c09l. each; and to his couſin Robert Trevi, 


e AE er te Du ie} bes 
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1 
1 bro her of Dr. Richard Trevor, a like legacy of 1000, F 
"| charged in default of his perſonal eſtate upon his ſaid eſtates | 
vo in Middleſex, Denbigh, and Flint. “ He then deviſed all hit | 
| « manors, meſſuages, tithes, lands, tenements, and heredita- 
i} * ments, lying, and being in the ſaid counties of Middlelex, 
4 „ Denbigh, and Flint, or elſewhere, not before diſpoſed of, 
| « ſubject to the charges before mentioned, Ante, and among fi, : 
de his dear ſiſters, Grace Trevor, Mary Trevor, Ann, the f 
« wife of the honourable G. Boſcawen, Margaret Trevi, 
« Ruth Trevor, Gertrude Trevor, and Arabella Trevi, 
ec during their natural lives reſpectively, ſhare and ſhare ; 
«* alike; and from and after the deceaſe of any of them, 
« then the part, or ſhare, of her, or them, ſo dying, to go 7 
« to the firll and other ſons of ſuch of them fo dying, and 0 
« the heirs of his and their bodies ſucceſſively; AND 1s 0 
« DEFAULT OF SUCH sos, then to and amongſt the c 
„ davghters of his ſaid fiſters ſo dying, as tenants in com- i 
& mon, and not as joint-tenants, and the heirs of their te- 5 
« ſpective bodies iſſuing; but in caſe any of his ſaid ſeven 4 
tc ſiſters, laſt- mentioned, ſhould die, without leaving any 7 
cc iflte of her body begotten, or that ſuch iſſue ſhould die, 5 
« before he, or ſhe, ſhould attain his, or her, age of twen- _ 
&« ty-one years, and without iſſue, then he gave her ſhare 0 
« to, and amongſt, the ſurvivors or ſuryivor of his ſau 4 
* ſeven ſiſters, and their iſſue, to go and deſcend in like = 
% manner, as before is mentioned, as to the ſhares, parts, wo 
$ « or proportions, before given to them reſpeQively.”” Then, 0 
1 having given the overplus of his perſonal eſtate, plate, and " 
i jewels, after debts and legacies paid, to be divided amongſt 8 
4k his ſaid ſeven ſiſters, he proceeded thus: * And I do fur- 3 
mT &« ther will and appoint, that in caſe all my ſaid ſeven filters 8 
= „ {hall happen to die without iſſue; or, leaving iſſve, ſuch 11 
. „ iſſue ſhall all die before he, ſhe, or they, ſhall attain the 
= « age of twenty-one years, and without 1ftue, that then my 65 
a . « {11d eſtate in Middleſex and Wales (ſubject as aforeſ«1d), Ch, 
i | ( {hill go to, ard be enjoyed by, ſuch perſon cr perſons, 5 
1 * who ſhall en be entitled to my cftate in Suſſex, heren 0 
Ri „before devited.” — Ihe deviſer died on the gth of Sep!cmoe!, a 
Y | 1743, leaving Lucy Rice and his ſeven other ſiſters his co- mY 
| heireſſes, him ſurviving. On his death, thoſe ſeven filter, "0 
iy his deviices, entered and were ſeiſed as tenan's in Ccoinmon 3s 
= - One of them, vi-. Gertrude, on the 27th of July, 1744, MF i 
1 ried the Honorwrr.ble Charles Roper, by whom ſhe had lle, 05 
Trevor Charles Roter (afterwards Lord Dacre), and A. wn 
Roper, who died, and Gertrude, now BARONESS Deen LO 
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(the lefſor of the plaintiff). On the 4th of February, 1754, 
Charles Roper died, leaving his widow, Gertrude, ſole ſciſed 
of her _uncivided feve.::th part of the premiſes in qu-ſtion, 
In 1764. Ruth Trevor, one of the ſeven ſiſters. died without 
having been married, as did alſo Margaret, another of them, 
in 1770. On che 2d of March, 1773, Treuer Charles 
Reper (the ſon of Gertrude) married the plaintifF in error; 
previous to and in contemplation of which marriage, a 
recovery was ſuffered of the one undivid-d fi th part of the 
vremiles, of which his mother, Gertrude, was ſe ſed for life, 
with remainder to him (her eldeſt foi) in tail; and the ſame 
was ſettled to the uſe of Gertrude for lite, remainder to 
Trevor Charles Roper, tor life, remainder to truſtees, &c. re- 
mainderto the firſt and other ſons of the marriage in tail male, 
reminder to the daughters as tenants in common in tail general, 
with croſs- remainders, &c. remainder to the uſe of the ſiid 
Trevor Charles Roper in lee. On the 3d of May, 177g, 
George Bojcawen died, whereby his «ite, Anne, became ſole 
teifed for life of her undiviiied fifth part of the premiſes. 
On the 21ſt of Ma ch, 1780, Mary Trevor d ed, unmarried, 
whereby her fif h became divided between her four ſurviving 


titers, Grace Trevir, Anne Boſcawen, Gertrude Roper, and 


Hrabeila Trevor. On the 13th of July, 1780, Gertrude 
Reper died, whereby her one-fifth of the whole, of which a 
recovery had been ſuffered on her ſon's marriage, and her 
one-fourth of her ſiſter Mary's one-fifth, deſcended to Trevor 
Charles Roper, her eldeſt fon. On the 2d of April, 1784, 
Anne Boſcawéen died, leaving George her eldeſt fon, and heir 
at lee, to whom deſcended her undivided fifth part of the 
whole, and her one-fourth of her ſiſter Mary's one-fifth. 
On the 13th of January, 1786, Trevor Charles Roper became 
Lord Dacre; and on the 21ſt of December, 1788, his 
rounger brother, Henry Roper, died without iffue. On the 
21ſt of September, 1789, Arabella Trevor di d unmarried, 
waereby her one-fifth of the whole, and her undivided fourth 
of her fitter Mary's fifth part, became di-iled in thirds 
amongſt Grace Trevor, Trevor Charles Lord Dacre, and 
Cerge Bſcawen. On the 25th of Auzuſt, 1999, Trevor 
Carles Lord Dacre made his will, duly executed, to paſs 
tal eſtates, whereby he deviſed to his wife, the defendant 
[Dowager Lady Dacre}, all his prope ty, both perſonal and 
Fu, tor ever; and he died on the gd of July, 1794, without 
ue. At the time of his death, be, the ſaid Trevor Charles 
Lord Dacre, the ſaid George Boſcawen, Lord Dynavor 
[rrandſon and heir of Lucy Rice), and Grace Trevor, were 
te heirs at law of hu Trevor, the deviſfer firſt mentioned. 
On Lord Dacre's death, the defendant, his widow and de- 
riſee [the Dowager Lady Dacre], entered not only into his 
we undivided fifth of which a recovery had been ſuffered 
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(and to which ſhe was certainly entitled), but alſo into the 


undivided fourth of his aunt Mary's fifth, by him held, and 
into the undivided third of his aunt Arabella's fifth, and alſo 
into the third of her undivided fourth of her ſiſter Mary's 
fifth, oy him alſo held as tenant in tail; for which three 1:3 


undivided parts the preſent ejectment was brought by Lord Da- 


cre's only ſiſter, the preſent Lady Dacre, leſſor of the plaintiff, 

The leſſor of the plaintiff, the now Lady Dacre, under 
the words © in default of ſuch ſons,”* claimed the one- 
fourth of one-fifth part of the whole eſtate, being the late 
Lord Dacre's ſhare of his aunts, Mary and Arabella's 
ſhares, which came to him on their deaths after the recovery 
ſuffered, and of which, at the time of his death, he waz 


ſeiſed in tail, 
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For THE DEFENDANT it was contended, that as the 
words, „ IN DEFAULT OF SUCH $ONS$,” introduce the lin. 
tation to the daughters, that limitation is contingent, an the 
contingency having happened by the birth of a ſon. all the 
ſubſequent 1emainde:is are deſtroyed, Bur For Taz 
PLAINTIFF It was inſiſted, that thoſe words do not create 
a contingency, being only a continuation of the preceding 
limitation to the ſons, and mean the fame as if the teſtargr 
had aid, “ on failure of the preceding limitation.” Eukt, 
Ch. ].—In the counſtruction of a will, whether the wort 
uſcd be technic:l or not technical, or even of vulgar an! 
common parlance, the Court is to put that ſenſe vpou ſ then, 
in winch, on a fair conſideration of the whole context, they 
collect, that the teftator intended to uſe them. In ths calc, 
the words on which the difficulty ariſes are by no means 
technical; they may import many things, according to de 


ſubject-matter, and we are to enquire in what ſenſe th; not 
teitator meant to uſe them. It we can diſcover that, tl mit 
next confideration will be, whether the words will bear dat end 
ſenſe, or whether we are tied down, by any rule of law, treq 
to underſtand thein in any other, though, indeed, I can won 
hardly put ſuch a caſe. Taking a general view ot de i 
whole will, the intent of this teſtator appears to ine to be ar 
obvious: he meant to make proviſion for each of bis e lis 
feiters, and their children; and he meant, that if either of K will 
fiſters, er her children, ſhould fail within a given time, that then the 
ſpeuld be a ſurvivorthip in favour of the ether ſiſters and tit Hor 
1 children; and he alio intended, that if neither of his {titers effec 
g thould have children, or if the children thould all die ud i 
4 twenty-one, and ithout iſſue, another branch of his fans ae, 
þ 15 thould take. In ſome event or other, he meant, not only Lich 


that the ſons ſhould take an eſtate-tail, but allo that the word 
daughters ſhould take ſuch an eſtate, failing the ſons. Ihen ee. 
let us contider in u hat fenſe the teſtator ſuppoſed that ke h Hen 
uſed the words which conſtitute the limitation to tie daugl— 1 25 
ters. Immediately after the diſpoſition to the daughter, e 1 


FE . e e 4 


1 ſays, * /n caſe ary of my ſaid ſeven ſiſters laſt mentioned ha. 
© Gie without leaving any iſſue if her bs iy begetten, and that i ore 
$ fall die before HE or SHE ſhall attiin his or HER dg e ici 
.  reveiity-one yeers, then I give her ſhare ty my ſurviving ier eee 

. He gives an intereſt to the ſurviving filters in the event et Nat 
R ONE SISTER DYING WITHOUT EiTHER SON OR Dat GH. et he 
5 TER; and exptelsly ſays, therefore, that there ſhall ben ew 
& | {urvivorthip if any of the daughters ſhould have iſſue, lth! in the 

i$ male or female, Did he not then ſuppoſe that he had vis Bw. 
(x | words ſuf.cicntly ſtrong to give an eſtate-tail to the dau With; + 
1 ters, in the event of the ſons dying without iſſue;: cn (78 

ih comes the limitation to Dr. Trevor, which was to take plac* Wk: iy, 
1 | in the eveut of every one of the ſiſters dying without _ Ney l. 
4 | | 2s 

j 

5 

Cf 
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 Deviſes. (Contengent Nemainders.) 


Hus leaving iſſue, or daughters leaving iſſue, an] ſuch iſſue 


dying under twenty-one. Did he not then underſtand, that 
by the original deviſe, and by the clauſe of ſurvivorſhip, he 
had given over every ſhare of each ſiſter, to the ſons farit, 
auch their iſſue; an that limitation failing, to the daughters, 
auch their iſſue? Would he have confined the clauſe of ſur- 
vivorihip to the death of the ſons and daughters of his fiſters 
under rwenty-one, and without iſſue, if he or ly meant to 
vive a contingent limitation to the daughters, in tie event of 
1) fon being born? Or would he have clogged tne limitation 
to Dr. Tir, with the exiſtence of perſons to whom he had 
not given any intereſt ? "The next coniideration is, whether 
the words will bear the conſtruction which the teſtator pal- 


»ibly intended to give them. I do not feel diſpoſed to go all 


tie lengths which tome of the cafes on wills would warrant : 
Lam tor aflifting, to a reaſonable extent, teitators, who are 
not aways: aflified by the beſt advice, and whote ſtate of 


mind often partakes of the ſtate in which their bodies are; 


Land whoſe adviſers, if they have a little knowledge of law, 


LEEE A, 


vil mult take its effect according to the conſtruction which 
tie words will bear, and his intention will be defeated. In 
ſnort, I will depart from the technical fenſe of words, to 
tfctuate the intention of teſtators as far as poſſible, without 
Wing the rules of law. The words uted in this caſc 
ne, “ in default of ſuch ſons.” It is impofnble to ſay, 
without reference to the context, what the meaning of theſe 
words is. I do not know a larger or looter word than 
© ©lault,” Abſtracted from other worde, what does it 
mein? In the expreiſions, “ judgment by defaul:,” and 
; « Juror making default,“ we underſtand it differently. |; In 
is largeſt and moſt general ſenſe it ſeems to mean, failing. 
has been argued, that che birth of a fon would ſatisfy the 
Fords, and ſhew that there was no default, and, conſequently, 
Gat the remainder. Is there any reaſonable ground for 
ſo c ntning the word © default,“ as to make the mere birth 


a ton deftroy the contingency, count ary to the plain ſenſe 


of enen ſtator, who clearly meant the de ault of uch a ſon 
as wanlch tage the benefit of his deviſe; wiicieas a fon, dying 
Mu me lite-time of ins mother, could tube nothing? By the 
Word + defau 5 the teſtator mea t to dende tae failure of 
tion at ſome time r otter, Without referring to the 
(o ext, natural death is th circumft nce wich he may farſt 
*!upp-{ d co have pointed at; if taere thouid be ſons, and 


ey thould die, tuen the daugiters ſhould taçe. But if we 
look 
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- where the intent appears, to include every circumſtane 
added to the deſcription of the perſon in the former part 


gone into, can afford very little afliſtance. The caſe d 
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look to the context, it will appear, that he meant failure 
thoſe ſons to whom an intereſt was given by ihe former pur 
of the deviſe. “ Such is a word of reference, and mar je 


anſw 


clauſ 


bd * . . 5 5 7 ean 
referred either to the individual perſon, taken abit: a& at 11 
from any thing connected with him, or it is powerful enoz1, WM ll fo 


E plain 
jectur 
caſe 1 
conſil 
conte 
eicher 


the deviſe. The moſt obvious meaning of “ ſuch fon,” | 
a proviſion of this nature, is, that fon to whom, and to hh 
iſſue, he had given an eſtate in the former inſtance. Wh 
ever the daughters were to take, they were to take when c 


proviſion to the {ons ſhould be ſpent. If there were no ſay nn 
there could be no iſſuè: there might be ſons, and there migt ſinterp 
E 2. 5 X 0 . 
ö a. \ 7 co int 
or might not be iſſue. A conveyancer might have thou mean, 


Tight to add words to include every poſſible event, though H- 
croft's caſe, Moor, 436, 520, thews that this was not fieceſſi 
J do not intend to encumber myſelf with caſes. Deciſions 
upon other words ſomething like thoſe in queſtion, in cer 
wille, where the whole context of thoſe other wills mutt be 


becau 
ſon, tl 
quent] 
erer, 

there 

the ot! 
the ot 
arguec 
words 
cited d 
inaccu 
71,1 
mitatic 
caſe tl 
inconſ 
ſtogethe 


Spalding ». Spalding, Cro. Car. 185. which I mentioned n 
the courfe of the argument, is not in point; but te principle, 
tint the whole context of the will muſt be looked into, d 
etlectuate the intent of the teſtator, is applicable to thus cat 
There the queſtion was, Whether a former eſtate, expichiy 
given, ſhould be deſcated? Here it is, Whether a ne lus 
tation ſhall take place? Yet, if we adhere ſtrictly to tit 
words * default of ſons,“ it will have the effect of giving an 
eſtate tail to the daughters, in preference to the illue of 4 
ſon; that, indecd, would be a moſt violent conſtru-ualy 


becauſe it would diſappoint an expreſs limitation, wie and th, 
here the queſtion depends on the conſtruction of the .de cat 
cular words creating the limitation; but, as applied to de de wi 


apparent intent of the teſtator, it is equally violent and in- io take 
proper. I think, therefore, that we are bound by every ru: ,. Sha! 
ſay, that this tiſtator meant to uſe the words, . Id DEF ig u 
or SUCH $ONs,” in the ſenſe of © FAILING THE L1M113 Trans 
TION To THE soNxs;“ and that the daughters did tut dat th 
which diſpiſes of this queſtion. BULLER, J.— Ie d: erend lame 
which prevails between me and the reſt of the Court lies in d CNY 
very narrow cinpaſs. I agree, that a teſtator may expfes court 
intention by wliat words he pleaſes, and the Court 4s U they he 
expound his expfeſſions, that every word may ſtand, i "Ws the 
ſible. The Court is to pronounce according to the apparent would 
intent of the teſtator, but that intent muſt be found 1 tld ! 


: . - . „entre * 
words of the will, and is not to be collected by cone” üfferen 


| dehors the will, or, as my Lord Chief Juſtice expreſſed nir he h 


ſelf in a late caie, as the queſtion has not been aſked ot 2 in his f 

teſtator, it is but conjecture what would have * : of his 
230 W f * 

| ach OL 


| contended, that the words, © in default of ſuch ſons, 


ever, may be conſtrued, © if there be no ſons ; 
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| anſwer. I hold, that if there afe tepugnant or inconſiſtent. 
E clauſes, che Court muſt take the whole will, and find the 
© meaning as far as they can; but if the words are ſenſible, 


and there are none uſed but what may ſtand, then they mu? 


all ſo ſtand, and the will muſt be conſtrued according to the 
plain meaning of thoſe words, without any ingenious con- 


jecture, whether the teſtator meant more or not. In this 
caſe it has not been argued, that any part of the will is in- 
conſiſtent, or that every word may not ſtand. It has been 
mean 
eicher, if there are no ſons, or if there are ſons, and thoſe 
ſons die; and that the words are capable of either of thoſe 


interpretations. But I think that the teſtator could not 


mean, that where the ſons died the eſtate ſhould go over; 
becauſe I find, on the face of the will, that if there was a 
ſon, that ſon ſhould take an eſtate in tail general, and, conſe- 
quently, his iſſue ſhould take after him, The words, how- 
there are two conſtructions, one of which is ſenſible, and 
the other not, you muſt take that which is ſenſible, and reject 
the other. Thus ſtands the firſt argument. Then it was 
argued that, on the authority of caſes, we muſt make the 


words bend to the intent: but all the cafes which have been 
cited depend on the ground of the wills _ repugnant or 


inaccurate. Thus, in Tuck v. Frenſham, Moor 13; Dyer, 
I71,1; Ander. 8, Co. Lit. 21. [a. note] 126, 15, the firſt li- 
mitatioa to heirs male, and the ſubſequent remainder over, in 
cle the deviſee ſhould die without heirs generally, being 


ſinconſiſtent, it was neceſſary for the Court to take the whole 
together, in order to diſcover the real meaning of the deviſor, 


and then to put a ſuitable conſtruction on his words. So in 


the cafe of White v. Barber, 5 Burr. 2703, and p. 108, ante, 


the will was very inaccurate, and the Court were obliged 
to take a liberty with it, in order to make ſenſe. In Spalding 
„ Spalding, Cro. Car. 185, the deviſe over was inconſiſtent 
with the preceding limitation. With reſpeCt to the caſe of 
Evans v. Aſtley, 3 Burr. 1570, and p. 108. ſupra, the proviſo 
mat the devitees and their * deſcendants”* ſhould take the 


name and arms of the deviſor, was inconſiſtent with a mere” 


eſtate for life. My diſtinction is, that in incorrect wills the 


Court may take liberties, but that, if the words are correct, 


they have no power to make any alteration. In this caſe, 
as the teſtator has ſpoken plainly, it is no matter what he 
would have ſaid if he had been afkedy indeed, if he had been 
told what would become of his eſtate, he might have given 
Uferent anſwers. He would not have acted unreaſonably 
if he had ſaid, that without any wiſh to continue the eſtate 
n bis family for ever, he ſhould be ſatisfied, if in caſe either 
of his filters ſhould have a ſon, the eſtate were ſecured to 
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him. Beſides we muſt recollect, that in great families, 
when a fon is born, very little regard is paid to the dauyh. 


ters. Or he might have ſaid, & if there ſhould be a ſon, he 


will have the power of cutting off the entail, and I will not 
trouble myſelf to make any further diſpoſition.” But what. 
ever anſwer he might have given, the Court cannot alter 
the words of the will, and can only ſay, guod voluit non dixit: 
beſides, if there can be a doubt, we muſt recollect, that by 
the conſtruction contended for we ſhall difinherit the heir at 
Izw,.2 circumſtance which it is not uſual to lay out of the 
conſideration of the Court. The caſe of Hay v. Centr, 
3 T. K. 83. and p. 167. ſupra, may be cited to ſhew, that whe: 
the words of a will are ſuch, that the Court cannot help be. 
lieving, in their own private opinion, that it was the inten- 
tion of the teſtator to give a fee, yet, if the words uſed are 
not ſufficient for that purpoſe, the Court cannot make any 
alieration» There are two other caſes, however, which 


more immediately apply to the point in diſpute. (Here Mr. 


Juſtice Buller referred to his own notes of the caſes ct 
Denn ex dim. Briddon and Wife, v. Page and another (1), 


— 
ad. a; 


(1) Dern ex dem. Br-dd:x and Wife v. Page anc another, B. R. N. 


23G. 3. 1 Pul. & Boſ. 261. Cn. a. The teſtatrix deviſed lands to S. Na, 


ſon of T. and MN. N, for life, remainder to truſtees to preſerve contin- 
gent remainders, remainder to the fiiſt and other ſons ef S. Najt, and 
the heirs male of his and their bodies; „ for default of ſuch iſſue, : 
« the uſe and behoof of all and every the daughter and daughters af 


„the body of the ſaid T. Nach, on the body of the ſaid AM. his wife 


„„ hegotten, and to be begotten, and for default of 5UCH iſſue to the uit 
« and behoof of the right heirs of the ſaid T. Nah for ever.” S. N 
died, leaving a daughter, Mary, one of the leſſors of the plaintiff; Jau, 
a daughter of 7. N»/h, on the death of her brother S. N, cntercd 
into poſſetlion of the premiſes. in queſtion, ſuffered a common reco: ery, 
and conveyed to the defendants. THE QUESTION was, Whether Jane 
tos k an eſtate for life, or an cftate-tail ?—-FoR THE LESSORS OF THE 
PLAINTIFF it was contended, that the words default of ſuch iliue 

could not be held to carry an eſtate in tail male; and if they were ccn— 
firued to ccnvey an eftate in tail general. a greater eſtate wou!d by that con- 
ſtruction be given to the daughters than had before been given to the 10154 
FOR THE DEFENDANT it was infiſted, that the words “ for defauih 
« of ſuci iſſue,” after the limitation to the ſons, could not be contincst 
the mere failure of ſons, but extended to the failure of ſons of wel 
ſons. Lord NI AN SFIEI D, Ch. J. I conject ure that this was a Uufdet 
and that another limitation was intended, but I do not know of What fs 

ture, whether to heirs gencral or ſpecial. Is there then any authony 19 
tupplying the defect, and making the will anew ? Had the words been 
« if they die without iſſue,” an eſtate- tail would bave been implied; 94 
here the words are * for d fault of such ifſve,” viz. that iſſue which i 
be fore mentioned. The Court has no power to ſtrike out the word *£UCH, 


and if they did, what are they to ſupply it witlu? are they to give an el!" 


1 5 ad 3 . . . *k my - n 
in tail general, or in tail male? There is no intention therefore app” 


on the will to direct the Court. PER CURIANM: Judgment 197 cht 
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md Keene ex dim. Pinnxck and Wife v. Dickſon (1). In 
both thoſe caſes the Court was of opinion, that the word 
« ſuch” could only refer to that iſſue which had been 
b-forementioned, vix. to the ſons. Looking at theſe caſes, 
then, I do not feel myſelf at liherty to reject any word of the 
will before us. 7he clanſes are ſenſible throughout, and the 
vlain conſtruction of the limitation, IN DEFAULT OF SUCH 
oo xs,“ 75, that the daughters ſhall take, in caſe there be e 
Har H, J.—lt ſeems admitted, both by the bar and the 
bench, that the clear intention of a teſtator will control the 
ltzral conſtruction of his words. It mult be admitted, that 


(1) Keen ex dim. Piunoc & ux. v. Dickſon, B. R. M. 23 Geo: 3. 1 P.. 
* 5%. 254. {n a.] — The teſtator, Henry Dakings, being feifcd in fee, 
tvited the {ame to his brother P. D. for life, and after his deceaſe to his 
niece Grace Pinner for life, then to truſtees to preſerve contingent re- 
mainders 3 and after the deceaſe of P. D. and Grace Pinnoch, „ in truſt, 
„and to and for the uſe and behoof of the firſt fon of his niece Grace 
" Pinncch, lawfully to be begotten, and the heirs of the body of ſuch firſt 
* {on lawfully iſſuing ; and for want of ſuch iſſue, to the fecond, third, 
fourth, fifth, and ſixth, and all and every other the ſon and ſens on the 
body of his ſaid niece to be begotten; and the heirs of the body of ſuch 
" on and ſons lawfully iſſuing, according to the ſeniority of age and pri- 
" ority of birth; the elder and the heirs of his body to be always pre- 
" terred, and take place before the younger, and the heirs of his body; 
" ard for dans of ſuch iſſue male, then to the uſe and hrhoof of all and every 
the daug bter and daughters of his ſaid niece Grace Pinnock, thereafier 10 
le bepucten; AND FOR DEFAULT OF SUCH ISSUE, then o the w/e 


and bebof of Richard Corbin, and the brirs of bis body lazwfnlly to be 


* rotten; and for default of ſuch iſſue, to the uſe and behoof of the 
* tccond fon of Ga Corbin, deceaſed, and the heirs of his body to be 
begotten for ever.” Provided that R. Corbin, and the ſecond ſon of G. 
Cin, end the heirs of their reſpectirxe bodies, in whom the eſtates 
loud become veſted, ſhould take the teftator's name.—FoR THE 
PLUINTIFFP, it was contended, that the dargbters took only eftates for life , 
er that if any thing more was neceſſary to ſatisfy the intention of the ef- 
tor, tbey took joint eftates for life, worth remainders in tail to their cbildigx. 
Fox THE DEFENDANT, it was inſiſted, that the daughters rovk an 
late tail; AND FOR THE REMAINDER-MAN, that.on the birth of a 
In, the eſtate tail veſted in him, and then the remainder over veſted alſo. 
Lid MANSFIELD :— No caſe exactly the ſame a this has ever been de- 
dec, or perhaps ever will be; but the caſe of Bridebn v. Page, was very 
lte it. In my private opinion, I think that the whole was a blunder; 
but that con jecture is not a foundation for a judicial determination. We 
(not fupply a limitation to the iſſue of the daughters, for the words are 
tres, The eſtate is given to the ſons and the heirs of their bodies ge- 
terally, and “ for want of ſuch iſſue male“ (which muſt mean ſons), 
Wer. If therefore the eſtate is to go over for want of ſons, the contin- 
beucy on which the daughters were to take has not happened ; for there 
*8 a ſon who took, ſo no want of ſons, and the event in which the 
Wyhters were not to take has happened. 1 am fatisfied with this con- 
Mtion, becauſe it effectuates the intention of the teſtator, as the daugh- 
will take in fee, WILLES J.—On ſuch an embarraſſed will, it is dif- 
. to find out a right conſtruction. It is clear that the line of Corbin 
g not to take until afrer a general failure of iſſue of the Piauocts. The 
> to the daughters is a joint-tenancy. Co. Lili. 183. Cook v. Cook, 
en, 545. 
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the words here expreſs a condition on which the limitation Fr 


over to the daughters of the ſiſter ſhall take place; but ts WWE a” 
eaſy to conjecture by what ſlip theſe words were ufed; an 3 
the queſtion is, Whether ſuch a flip ſhall defeat the apparen G 
intention? It has been held, in caſes of remote antiquity, thus 1 
limitation, which in form appears to be conditional, ſhall be ”»F 
conſtrued to be abſolute, if moſt ſuitable to the intention of the 80 
teltator. The words in Holereft's caſe, Moore, 4.86, 520. ar as 
very ſtrong, and yet it was reſolved, that the deviſe ſhoull E 
take effect as a Een, So in Andrews v. Fullir, . 85 
1092. which was decided in later times, the Court obſerved WP - 
that it was no unuſual thing for words of condition to te > 
taken as words of limitation, where there is a remaicder WM . 
over. And it was laid down as a principle in Ives v. Ls = 

Term Rep. 489. that the courts will not conſtrue a remain WW alas 

er to be contingent, where it can be taken to be veſte, yur 
In Keene ex dim. Pinnaxck v. Dickſon, no intention of the WM hayi 
teſtator could be collected, and, therefore, the word; ver Wa 
conſtrued according to their literal meaning. Now ti: Wl 
queſtion here is, Whether the intention of the teſtator cannot Wl 3 
be collected to be, that from and after the death of ſuch jo n 
the daughters ſhould take ? This intention is ſtrongly them Wl "ap 
by the different deviſes in the will, and the limitation over ach 
to the Trevor family. If the conſtruction contended for by ws 
the defendant ſhould take effect, the conſequence would be, B. R 
that the heir at law would be admitted, and the limitation orb 
over entirely defeated, and that which was the clear intention Wl thoſe 
of the teſtator would not take place: for thele reaſons Iam bat; 
with the leſſor of the plaintift. Rook k, J.—On looking at ary 
this will, I cannot but think that the teſtator meant, that n bes 
caſe the ſons, and the iſſue of ſuch ſons, ſhould fail, the ae 
daughters ſhould take; and that he could not intend, taat 8 
on the birth of a fon, all the ſubſequent limitations ſhould e X3p 
defeated. The words, “default of ſuch ſons, may eitier Wi. 7251 
mean, if there be no ſons, or if chere be ſons, and thoie ſon 8 
ſhall die. By a former part of the will, an eſtate tail is givet "Ig 
to the fons. Now a ſubſequent proviſion is not to be coir liſters 
ſtrued to revoke a former proviſion, but muſt, if poſlibly "wy 
receive ſuch a conſtruction as is conſiſtent with it. I canndt "os 
ſay that the words, ſtrictly taken, mean jf there (hall be 8 be: 
ſon : the expreſſion, „“ default of ſuch ſons,” is as vague 1 dale 
default of ſuch iſſue, which imports on the general failure d becon 


iſſue; fo here the'e words cannot be taken merely to men ticula: 
if no ſons ſhall be born, but when ſons ſhall fail; and is WY - 10 
conſtruction is conſiſtent with the preceding limitation, 3" ir. 
in this way all the proviſions of the will may ſtand. Bury attain 
there be any doubt on this conſtruction, we are ſtill 2 ay fa 
ranted by the caſe of Spalding v. Spalding, to inſert the wol hat 


„ heirs of their bodies ;”” and, though the Court mige | {hall tl 
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think themſelves warranted in Keene v. Dickſon to alter the 
words, yet that caſe does not much move me, as the words 
© were not the ſame as they are here: indeed I have long been 
ted of looking into caſes on wills. I think, however, that 
© it is not 3 to ſupply any words, as the expreſſion, 
4 default of ſuch ſons,” may either apply to having ſons, and 
© thoſe ſons dying, or to not having ſons at all; and, there- 
E fore, the Court is bound to give that conſtruction which is 
conſiſtent wich the other clauſes of the will. Judgment for 
E the plaintiff, | | 
E The defendant, being diſſatisfied with the above judgment Mary JaneRoper; 
BW I PETS EE - Dowager Lady 
| of the court of Common Pleas, brought a writ of error in pq. Pos 
B. R. and CONTENDED, that the deviſe over to the daugh- Leſſee of Cer- 
ters, © and in default of ſuch ſons, &c.“ was only to take trude, Baroneſs 
place, in cafe there ſhould be no ſons born of any of the * fog _—_ 
deviſor's ſiſters, and was, therefore, contingent ; and there ; Geo. 3. B.R. 
having been a ſon born, the remainder to the daughter of 8 Ter. Rep. 112. 
Gertrude (the leſſor of the plaintiff below) never took effect; 
and then the eſtate deſcended to the heirs at law of the deviſor, 
from one of whom the plaintiff in error claimed, it being 
clearly the intention of the deviſor, that the ultimate remain- 
der to Doctor Trevor ſhould not take effect ſo long as any 
oſche children of his own liſters ſhould be living. And the 
caſes relied on were, Keene d. Pinnock et ux. v. Dickſon, 
B. R. M. 24 Geo. 3. and Denn d. Briddon et ux. v. Page, 
in the ſame term. On the other hand it was contended, that 
{thoſe words meant no more than on failure of ſons, or of the 
ales befere deviſed to the ſons, and to the heirs of their bodies; 
and that the intention of the deviſor was to give eſtates for 
lives to his ſeven ſiſters, remainder to their firſt and other 
{ons in tail, remain ler to the daughters as tenants in common 
in tail, with crofs-remainders to the fiſters and their iſſue, in 
ſcale any of the ſiſters died without iſſue, or ſuch iſſue died 
before twenty-one. And in ſupport of this conſtruction, 
he counſel relied much on the ultimate remainder to Doctor 
Trevor being given over upon the event of all the ſeven 
liſters dying without iſſue (i. e. male or female), or ſuch 
ſue dying before twenty-one, and without iſſue. Lord 
Kexvyox, Ch. ].—T He QUESTION is, N hether the mere 
birth of a ſon of one of the ſiſters put an end to all the ſubſequent 
umitations of that portion? and in order to determine this, it 
decomes neceſſary to contider the whole of the will, and par- 
icularly the laſt clauſe in it, which is this: © In caſe all my 
ſaid ſeven ſiſters ſhall happen to die without iſſue, or leaving 
iſue, ſuch iſſue ſhall all die before he, ſhe, or they, ſhall 
am the age of twenty-one years, and without ifſue, then 
my ſaid eſtate in Middleſex and Wales, ſubject as aforeſaid, 
all go to and be enjoyed by ſuch perſon or perſons who 
hall then be entitled to my ſaid eſtate in Suſſex, hereinbefore 
O3 deviled 
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deviſed according to this my will.” Here the intention of 0 
the deviſor ſecms to be exprefſed in terms which cannot ls RE 
miſunderſtood. If the ſeven fitters take an eſtate tail, the e 
whole of this clauſe will have effect: but if they do not take | g1V 
an eſtate tail, that part, the limitations of which are k. W. 
feated by the birch of a ſon, will not go to Doctor T 
but to the heirs at law of the deviſor, one of whom the de. lim 
viſor intended ſhould not take; and that ſhews the impon— or 
ance of the argument derived from the obſervation that there delt 
was an eighth fiſter, who was excluded by the limitations Wi (i 
to the ſeven other filters. This circumſtance alone woul! He 
be ſufficient to decide this caſe ; but, independently of this, Wl 
I think that the former clauſe in the will would create an Ten 
eſtate-tail in the ſiſters. In the conſtruction of wills, ve Wa. 
cannot do better than adopt the rule mentioned by Lord Hal, mY 
noſcitur & ſociis. Now here an eſtate-tail is given, in tht ay 

ang 


ſame clauſe, to the ſons of rhe ſiſters, and then * 7 defuul tf 2 
fuch ſons,” the limitations are to the daughters: but its 
contended, that there is a ſlip in the espreſſion uſed it 
making this limitation, aud that the devif..r did not jntend 
that the portion of either of the ſiſters ſhould go to her 
daughter, if ſhe had a fon born; but on weighing and cot- 
ſidering every part of this clauſe, I have no doubt but thi 
ihe deviſor intended that the ſiſters ſhould take eſtates-tail 
Put the caſe of Denn d. Briddon v. Page has been relied on 
by the plaintiffs in error, where Lord Mansfield intimated 21 
opinion, that there was a blunder in the will. I find mf 
preſſed by whatever fell from ſo great a judge, and it is always 
with doubt and diſi ruſt of my own mind, that I differ from hin 
in opinion; but 1 am not prepared to ſay, that there was d 
blunder in that will. There the deviſor gave to S. Ns. 
the ſon of T. and MH. Nh, for life, remainder to truſtecs t 
preſerve contingent remainders, remainder to the firſt and 
otlier ſons of S. Naſh, und the heirs male of his and thei 
bodies; then, having provided for the mole heirs (who alt, 
in general, the favourites in cafes cf landed property), it 5 
not improbable that it ſhould occur to the teſtator to provi 
for the preſent generation, and, therefore, he deviſed to d 
and every the daughters of the body of T. Na by his tie! 
wite; and for detault of fuch iffue, to the right heirs 0! 
7. Naſh for ever. Now, when thee is nothing in the 8. 
to lead to ſuch a ſuppolition, why thould it be {uppoſed F. 
tnat was a blunder that brought fo! ward the daughters 6 
ſons in preference to the iſſue of the ſiſters? I have know 
many cautious teſtators make limitations in their wills 5s 
that. Here the word © 80x8s* has been ſiipped in inſieas g 
** 1SSUE”” in one place, but it is ſupplied in. an;ther ; and, 
the whole, I have no doubt, but that the judament given in the „ 
court of Common Pleas ought to be affirmed, ASHEURST) 4 
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E On reading the whole will, it is evident, that by the words, 
E« and in default of ſuch tons,” the deviſor meant“ failing 
che limitation,“ then over: therefore | concur in the opinion 
given by Lord Kenyon. GROSE, J.— The queſtion here is, 
Whether the words, &“ in defauit of ſuch ſous,“ are not to be 
underſtood as meaning, that “ tht limitation failing,“ the 
limitations to the daughters and their itTuc ſhould take effect? 
or whether, by the birth of a fon, the limitations to the daugh- 
ters ſhould be defcated? Every word in this will ſhews 
(think) that the former was the intention of the deviſor. 
He intended, firſt, that the fons ſhould take eſtates tail, and, 
E when that limitation failed, that the daughters ſhould take in 
| remainder. The limitation to the daughters ſhews that this 
was his intention; and, if there were any doubt on the con- 
ſtruction of that part of the will, the laſt devite removes all 
doubt, for there the deviſe over of the eſtates in Middleſex 
and Wales is only to take place, © in cafe all his ſeven 
liters ſhould die without iſſue,” &c. It is ſaid, however, 
that though we may conjecture that this was the deviſor's 
intention, the words of the will do not prove it; and the 
counſel for the plaintiff in error went into a minute comment 
on the particular penning of the will; but, if we comment 
rery minutely on the words in the will, I think 1 can read 
tiem, ſo as to make the conitruftian which we put on the 


n hole conſiſtent with every word. The words after the 
n lmitation to the ſiſters, and their firſt and other ſons, &c. 


are; „and in default of ſuch ſons, ther to and amongſt the 
daughters, &. But when is that to take place? At the 
time of the deaths of the ſons. This mode of reading the 
words is conſiſtent with the whole will: but, in order to 
ſupport the conſtruction we put upon the will, I am not 
driven to this argument, becauſe, confidering the whole will 
together, and particularly the laſt clauſe of it, I am clearly of 
opinion, that it was the deviſor's intention, that the limitation 
we, O the daughters ſhould take effect, when the limitation to the 
it bas failed. LAwREN CF, J.— The limitation, on which the 
„e agument for the plauintiff in error is built, is to the firſt and 
„acer ſons, and the heirs of his and their bodies ſucceſſively; 
ten and in default of ſuch ſons, then to and amongtt the daughters, 
„„.. that is, in default of a firſt and other ſons, for thoſe are 
tie words immediately preceding. Now that is equivalent 
to a limitation to the firſt, ſecond, third, and fourth ſons, &c. 
and the limitation over, „in default of ſuch tons,” is the 
lame as if it had been in words, “ in default of a firſt, 
{rcond, third, and fourth ſons, &c.“ that is, © if there be but 
one ſon,” give to the daughters of my ſiſters, on the failure 
of a ſecond ſon; if there be two ſons, and no chicd ſon, then 
on tne failure of a third ſon, and o on: ſo that, according to 
dau conſtructiop, whenever there is a tailure, or default, 
Gs: : 01 


be. 
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of a ſecond, third, or other ſon, who would be entitled t 
take on the death of a prior ſon without iſſue, the daughter 
of the ſiſters ſhall take. And this obviates the objection, 
thit the conſtruction contended for by the defendant in error 
will exclude the daughters of ſons ; for, if there be a ſon who 
leaves a daughter, that daughter would take; and if the die 
without iſſue, and there were no ſecond, third, or other ſon 
of the deviſor's ſiſter to take, then there would be a default 
of ſons, and the limitation to the daughters of the deviſa's 
ſiſters would take effect: fo that, if there were a firſt and 
ſecond ſon, and the ſecond ſhould die leaving daughters, aol 
then the firſt fon ſhould die without iſſue, the daughters of 
the ſecond ſon would take the remainder in tail veſted in heit 
father; and, if they were to die without iſſue, and there were 
no third fon, then there would be a default of ſons, ard tie 
remainder to the daughters of the ſiſters would take effed.— 
Judgment affirmed. | 
Doe ex dim. Tenant for life, remainder to the heirs male of his body in 
| Brown, v. Holme fee, remainder over, in a will, is a contingent remainder with 
god n a double aſpect, and may be barred by the recovery of tenan 
11 Geo 3. C-B. for life. —The teſtator, Fames Longmire, deviſed all his lands 
2B/ak.R:p.777.and tenements in Windermere, Weſtmoreland, to his fon, 
bete 1+ Wo James Longmire, with impeachment of waſte, for the term of 
Rem. 549. his natural life; and after his deceaſe, unto the heirs, mal: ar 
female, lawfully to be begotten of the body of his ſaid fon, 
James Lengmire, for ever; they paying out of the fame 400, 
Viz. 200]. to his daughter, Elizabeth Brown, and 200]. to the 
children of his daughter, Derothy Birket, to be paid avithin tuo 
years after the death of his fon, Fames Longmire ; in default 
whereof, he deviſes the premiſes to the ſaid Elizabeth br, 
and her heirs, to hold for ſuch term, as will raiſe the ſaid 300. 
out of the rents and profits; and then the premiſcs to rei 
to the heir male or female of fis ſuid fon, and to his and be, 
heirs for ever. But if his faid ſon ſhould die, leaving 19 lauft. 
i/ſue; then he deviſes the premiſes to his daughter, Eliaabet 
Brown, and her heirs and aſſigns for ever. James Long", 
the ſon, ſuffercd a recovery, and did the proper acts io bar a 
eſtate tail, declaring the uſe to himſelf in fee ; and conveyed 
the premiſes to the defendants and their heirs; and diet 
without having had any iſſue. And the leſſor of the plaiatif 
was the teſtator's daughter, and reſiduary deviſee.— I 
QUESTION was, WHETHER the remainder to Elizabeth 
Brown was barred by this recovery? And it was contende 
that it was not; for that Fames Longmire took only an eſtate 
for life, with contingent remainder in tail to his iſſue, with 2 
veſted remainder in fee to Elizabeth Brown ; in which calc 
James Longmire, Being only tenant for life, could not by b 
recovery bar ſuch veſted remainder. Bur THE Cov 
without determining whether James Longmire took an eſt p 
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| only for life or in tail, were clearly of opinion, that take 
which he would, as he certainly took a freehold ſufficient to 
| ſupport a contingent remainder, the limitation to Elizabeth 


Br-wn could not enure as an executory deviſe; becauſe that 


is not admitted where there is a preceding freehold, capable 


of ſupporting a contingent remainder ; and then as a re- 
mainder, if Fames Longmire took an eſtate tail, it was clear 


| his recovery barred it; if he took only for life, then they were 


clear that the ſubſequent limitation to the heirs, male or 
female, &c. of James Longmire, was a good contingent re- 


| mainder in fee-ſimple; and of conſequence, the limitation to 


Elizabeth Brown muſt alſo be contingent, and not veſted ; for 
e remainder cannot veſt after a remainder in fze : therefore 


| they adjudged, that the remainder to Elixabeth Brown, was 


barred or deſtroyed. | 


So where the teſtator, Thomas Laming, being entitled to a Goodright, 


remainder in fee, in the premiſes in queſtion, expectant on SETS Tow: 
et al. v. 


the death of Ann Bulver, tenant for life, by a codicil to his Punham 2. 
will, deviſed them, in the following words: —“ I give my Mic. Ter. 


« meſſuage, &c. (deſcribing the premiſes), 1 my ſon Jeffrey 4; arr Po | 


« Laming for his life, and after his death, unto all and every 
fis children equally, and to their heirs; and in caſe he dies 
« without ifſue, I give the ſaid premiſes unto my ſaid two 
daughters and their heirs, equally to be divided betaveen them.” 
—The teſtator died in the life-time of Aun Bulver, having 
left the ſaid Feffrey, his only ſon and heir at law, who, after 
deata of Ann Bulver, entered upon the premiſes, and ſuffered 
a recovery thereof, to the uſe of himſelf in fee, and afterwards 
conveyed them to the defendants. He died in 1778, without 
having ever had any iſſue. Two of the leflors of the plaintiff, 
were the two daughters of Thomas Laming, mentioned in the 
codici] to his will, and the third was a perſon to whom they 
had, in 1776, conveyed their intereſt expeCtant on the death 
of their brother. Neither fide thought it could be maintained 
that Jeffrey took an eſtate-tail. The words, © and in caſe he 
dies without 7//ze,”” being tacked to the preceding clauſe, muſt 


mean the ſame thing as, and in caſe he dies without chil- 


dren.” But, for the defendants, it was contended, that both 
the limitations over were contingent remainders in fee ; and, 
for the plaintiff, that the firſt was a contingent remainder in 
tal, and the ſecond a veſted remainder in fee. SED PER 
Curtam: We have no doubt but that both are contingent 
remainders. There are no expreſſions to reſtrain the ſenſe of 


the word © heirs,” in the limitation to Zefrey's children. 


If Jeffrey had children, the teſtator meant to give them an 
eſtate in fee. Upon the contingency of his not having any, 
de meant the eſtate to go immediately to his daughters in fee. 
The word © heirs,” in the limitation over to the daughters, 
certainly does not mean * heirs of the body, and we cannot 

Y | give 
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give the ſame words two different ſenſes in different parts of 


the ſame will.—Poſtea to the defendants. 

The teſtator, George Balderſton, made his will, and deviſed 
as follows: I give to my ſon, I Hhomas Balder/ton, 200). to 
« be paid to him by my executrix hereinafter named; alſo | 


x5 Geo. 3, B. R.“ give to my wife, E. B. and her heirs for ever, all my houſes 


Cu. 257. 


« at the eaſt end of Newborough-ſtreet, in 8. I alſo give io 
6 her, and her heirs for ever, my two tenements in Long- 
“ welſt-gate and Cooke-row, in S. aforeſaid; alſo I give to my 
& three ſons, George, William, and Gillis, and to their heir; 
& for ever, my houſe at the end of the apple-market, in 8. 


* 


_ « aforeſaid, and my cloſe in Falſgrave, as tenants in common, 


and not as joint-tenants, when they come at age of twenty- 
« one years, and the rents and profits of them to be received 
« by. my executrix till that time, and employed for their 
*© maintenance, education, and benefit, during their minority, 
and as any of them come at age, their ſhare of the rents and 
profits thereof ta be received by them; alſo I give to my 
« wife, my houſe at the upper end of Newborough-fſtreet, in 
<« 5. aforeſaid, now in my occupation, with all the furniture 
& thereto belonging, during her natural life, a proper part of 
e the accruing profits or rents thereof to be applied for the 
« maintenance and education of my three daughters, {/abe!lr, 
« Elizabeth, and Janet, to whom, and their heirs for ever, | 
* give the ſame, after the deceaſe of my ſaid wife, as tenants 
« in common, and not as joint-tenants. My WILL FUk- 
« THER Is, and I do hereby order and direct, that if axv 
% my abovenamed children ſhall happen to die before they come 
« of age of twenty-one years, and without lawful ifſur, ther 
« their property and ſhare in ANY of the abzye bequutyd 
« premiſes, Mall be equally divided among the reſt of my ſuriv- 
ing children, ſhare and ſbare alike.” Thomas, the eldeſt ton, 
was of the age of twenty-one years at the time of making the 
will, and two of the younger ſons, 'viz. George and Gillis, died 
under the age of twenty-one years, leaving the other younger 
fon, William, ſurviving. THE QUESTION was, Whether 
7f ill:am, the ſurviving younger fon, was entitled to the whole 
of the houſe at the eaſt end of the apple-market in S. and the 
cloſe in Falſgrave, or the faid 7homas and the daughters, or 
any of them, were entitled to any ſhares and parts thereof“ 
Lid Zansfield, Ci. J. delivered the opinion of the Court. 
The queſtion turns upon the conſtruction of the clauſe by 
which the premiſes are deviſcd over, upon the contingency of 
ANY of the children dying before the age of twenty-one 
years, and without lawful iftue.—One conſtruQion contended 
tor was, that it is a ſubſtitution of the eſtate deviſed to the thre? 


fons, as between them; and again, as a ſubſtitution of the cltat? 
Jeviſed to the three daughters, us betibecn them: but that con- 


ſtruction cannot be maintained from the words, 3 the 
| teltatot 


„ 7*> 
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; teſtator expreſsly joins both the deviſes together; for he ſays, 
their ſhare in any of the bequeathed premiſes ;'” fo that he 
| manifeſtly blends them together. — The next doubt was, 


Whether Thomas, the eldeſt ſon, was to be included or ex- 


| cluded? Upon the contingency that is put in the clauſe in 
E queſtion, namely, © if any of my abovenamed children ſhall 


happen to die before twenty-one,” 7hma; muſt be excluded, 
becauſe he was of age at the time of making the will, there- 
fore he could not be meant by that part of the clauſe. — The 
next doubt on the conſtruction was, Whether the re/t of my 
ſurviving children thould mean thoſe only who might die 


| before twenty-one, or whether it ſhould mean ALL the teſta- 


tor's ſurviving children ? And, after ſome doubt, we are at 
laſt unanimouſly of opinion, that theſe words. the re/t of my 


| ſurviving children, take in all the ſurviving children, and, 


conſequently, include the eldeſt fon. 


The teſtator, Bernard Chevall, made his will, in which Goodtitle, Leſſee 
there was this deviſe: “ Next, I give and deviſe unto my ſaid 9 Windkes, v. 
« loving wife, El:zabeth Chevall, and unto my daughter, — 3 
« Anne Chevall, all that my meſſuage, tenement, or farm, &c. 21 Geo. 3. B. A. 


« viz, (the premiſes in queſtion), to hold the ſaid meſſuage, 2 Pong. 753- 


6& tenement, or farm, &c, unto my ſaid wife, Eligabeth Che- 
« vall, and unto my daughter, Anne Chevall, for and during 
6 the term of their natural lives, and the life of the longer liver 
& :f them, in equal proportions, thare and ſhare alice. Bur, 
« iz caſe my ſaid daughter, Anne Chevall, ſhould happen to 
4 marry, and have iſſue of her body lawfully begotten, then, and 
in that caſe, after the decenſe of my ſaid wife, I give and 
& deviſe all and ſingular the faid meſſuage, tenement, or farm, 
&. unto my ſaid daughter, Ann Chevall, and to her heirs 
and aſſigus for ever. BUT, if my ſaid daughter ſhould happen 
* ts die fengle, and unmarried, and without iſſue of her body 
* lawfully begotten, then, and in that caſe, 1 give and deviſe 
Hall and fingular the aforeſaid premiſes laſt abovementioned, 
* unty my faid avi, Elizabeth Chevall, and to her heirs 
* and afſigns for ever.” HFlizabeth Chevall died, after the 
teſtator, on the goth of June, 1775. Aﬀer her death, Ann 
Chevall ſuffered a recovery of the premiſes in queſtion, and 
ceviſed them to the defendants. She afterwards died unmarried. 
The leſlor of the plaintiff was the brother and heir at law to 
Elizabeth Chevall. TR QUESTION was, Whether the limi- 
ain over to Elizabeth Chevall, and her heirs, was barred by 
ie recovery ſuffered by Ann Chevall ? For the plaintiff it was 
contended, that it was not ; for that it was either an executory 
(viſe, and not too remote in its creation, or a ve/ted remainder, 
alter eſtates for life to Elizabeth and Ann Chevall, and the 
ſurvivor, aud a contingent eſtate- tail to Ann Cbevall. For 
"ne defendants it was contended, that, whether the daughter 
wor at firſt an eſtate-tail, or only an eſtate for life, the 
8 remainder 
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remainder over to the widow was barred by the recovery. If 
ſhe took an eftate-tail, the caſe was clear; but, if ſhe only took 
an eſtate for life, then, it was ſaid, that the limitation to the 
widow was upon a contingency with a double aſpect; it was 
a concurrent remainder in fee, created in the alternative, with 
a contingent remainder in fee to the daughter; and, a recovery 
having been ſuffered by the tenant for life, every body was 
barred but the heir at law, which the daughter herſelf was in 
this caſe. It was alſo meant to argue, that, if the limitation 


to the widow ſhould be held to be an executory deviſe, yet it 


ought to be conſidered as limited on an indefinite failure of 
iſſue, and, therefore, too remote; BUT Lord MansFitly, 
Ch. J. ſaid, it was impoſſible to maintain that poſition, for 
that the words clearly confined the failure of iſſue to the time 
of the daughter's death. Lord MansFltLD, Ch. J.—It is 
perfectly clear and ſettled, that, where an e/tate can take eff 


4 a remainder, it ſhall never be conſtrued to be an executiry 


deviſe, or ſpringing uſe. Here, the firſt limitation is to two 
perſons and the furvivor, fo that a preceding freehold will be in 
the ſurvivor, and the eſtate over is limited on a contingency, 
upon which a remainder may depend. It is to the daughter 
and her heirs (not iflue), if ſhe ſhould marry and have iſſue, 
and it muſt have taken effect after the death of the ſurvivor, 
There is another contingency, on the event of the daughter 
dying unmarried, and without iſſue (not on failure of her itſue), 
and, upon that event, the limitation is to the widow in fee. 
But the tenant for life, by the recovery, has barred the con- 
tingent remainders.— The poſtca to the defendants. 

If an eſtate be deviled to B. the wife of A. for life, re- 


| Helen Couver- mainder to truſtees to preſerve, &c. remainder to the cluld- 


ren of A. and B. and their heirs tor ever, to be divided 
among them equally, aud if but one child, ro ſuch only 


30 Geo. 3. B.R. Child, and his, or her, heirs tor ever, and for default of ſuc: 
3 Ter. Rp. 4%+jfue. remainder over; and at the death of the deviſor A. and 


B. have no child, the eſtate limited to their children is 3 
contingent remainder in fee, which on the birth of a child, 
will veſt in that child, ſubject to open and let in thoſe who 
may be born afterwards; and the remainders over will be 
defeated by that eſtate becoming veſted. In ſuch a caſe the 
words, © for default of ſuch iſſuce, mean © for default of 
ſuch childien.”” —The teſtator, James Comberbach, being 
ſeiſed in fee, by will (after bequeathing a leatehold eitate tv 
R. Perryn, during his term and intereſt therein, and all his 
perſonal eſtate, in the manner therein mentioned), deviſed 
the premiſes in queſtion & to his niece Dor. Comberbach, wite 
Of his nephew James Comberbach, for life, for her tep 
& rate uſe, with a power of leating for any term, not ex- 
« ceeding ſeven vears, in poſſeſſion, reſerving the moſt im- 
« proved rent; reminder to truſtces, to preſerve contingent 

Tn, „remainders, 
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remainders, REMAINDER TO ALL AND FVERY THE 
CHILDREN OF Dor. Comberbach, BEGOTTEN OR TO BE 
BEGOTTEN ON HER BODY, BY His NEPHEW James 


+ Comberbach, AND THEIR HEIRS FOR EVER, to be equally 
divided between and among ſuch children (if mote than 


one), ſhare and ſhare alike ; but if only one child, then 
to ſuch only child, and his, or her, heirs tor ever ; and 


for default of ſuch iſſue to James Comberbach tor lite, | 


with power of leaſing as before; remainder to truttees to 
preſerve contingent remainders, and from and after the 
deceaſe of the ſurvivor of James Comberbach, and Dor. 


his wife, without iſſue as atorefaid, to and among all and 


every the caildren of his nephew Roger Comber bach, and 
of 5 Perryn, reſpectively begotten or to be begotten by 
mem, on the body, or bodies, of their reſpective wives, 
and to his niece Eliz. Adams, and to the heirs of ſuch 
children of E. Adams reſpeCtively, in manner following: 
namely, one third part or ſhare thereot (the ſame to be 
divided into three equal ſhares or parts) to the child or 
children of his nephew R. Comberbach who ſhould be 


living at his (the deviſor's] deceaſe, and if more than one. 


to be divided among them equally thare and ſhare alike, 
and to the heirs of ſuch child and children reſpeCtively ; 
one other third part thereof to the child and children of 


* his nephew B. Perryn, and who ſhould be living at the 


time of his [the deviſor's] deceaſe, and to be divided 
among them (if more than one), ſhare and ſhare alike, 
and to the reſpective heirs of ſuch child and children of 
the ſaid B. Perryn; and the other remaining third part, to 


bis niece Elix. Adams, and the heirs of her body lawtully 


to be begotten ; remainder to his own right heirs for 


' ever; with like power of leaſing to R. Camberbach, and 


B. Perryn, during the minority of their children, and to 
Elix. Adams reſpectively, as they ſhould be in actual poſ- 
ſeſſion, as was before given to Dorothy Comberbach ; re- 
mainder to his own right heirs for ever.“ The deviſor 


died in September, 1737, leaving Roger Comberbach, his ne- 


Por, and heir at law; who was allo the heir at law of F. 


-mberhach, and of the children of James and Dorothy Cam- 


berbach ; and under him, the leſſors of the plaintiff claim.— 
Janes Comberbach, and Dorothy his wife were married in 
the life-time of the deviſor, but had not any iſſue at the 
time of his death; though, afterwards, in December, 1739) 
tiey had a daughter, who died in June, 1740; and in No- 
vember, 1741, another daughter, who died in October, 
1761, without iſſue; and a ſon in January, 1742, who died 
in June, 1761, without iſſue. James Comberbach died in 


1784, and Dorothy in May, 1786. Elizabeth Adams died 


oon after the deviſor, without having been married, and 


without 
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F without doing anv act to deſtroy the eſtate tail, limited tb 4 
; her by the will. The defendant claimed as one of the child. Mi 
; ren of B. Perryn,—THE QUESTION was, WHETHER the ar 
; children of Dorothy Comberbach took à fee under the will in el: 
5 gueſtion ©? For the defendant, it was contended, iſt, That gi 
| Derotby's children only took an eſtate-tail under the will, thi 
0 or, 2dlv, If they took a fee, the limitation over to the child. de 
pi ren of B. Perryn took effect on failure of iſſue of Dereth 1 
0 at the death of the ſurvivor of Dorothy and James Comber- eſt 
| bach. Lord KEN YO, Ch. J.— The grounds on which K. 
! this caſe has been argued on the part of the defendant, ar: WW pa: 
k thoſe on which we proceed in giving our judgment, namely, is 
M what is the general intention of the deviſor, and whether hc cel 
f has uſed words ſufficient in law to carry that intent into ex- 
ecution, In doing this we are not to proceed on conjecture, bu! 
but on the words of the will ; from the whole of which we it 1 
are to endeavour to extract the fair meaning. There is no obi 
doubt but that legal formal words may be controlled by the tho 
context of the will: but we ought not to reject the legal the 
meaning of thoſe words, unleſs we are clear that, in f the 
doing, we give effect to the deviſor's intention. Two dec 
points have been made for the defendant ; 1ſt, that the l:mi- ren 
tation to the children of Dorothy Comberbach only created an reſt 
eſtate-tail; and, 2dly, but even if it gave them a fee, i: cro; 
was not to veſt in thoſe children on their reſpective births, Hut unit 
to remain in ſuſpenſe till the death of the ſurvivor of James theſ 
and Dorothy Cimberbach. And if the defendant be right un It u 
either of theſe points, he is entitled to our judgment. —Þut agat 
in the firſt place, do theſe words couter an eſtate tai}, or 2 fee, 
fee, on Dorothy's children? The words are «© To all aud lirin 
* every the children of Dorothy, begotten, or to be begit- and 
« ten, on her body by James Comberbach, and their heirs the « 
% for ever; and for default of ſuch iſſue, &c. then over.” the 
| Now words more emphatical cannot be uſed to create a ice, HEL 
| than © to A. and his heirs for ever.” Undoubtzdly thoſe I te i 
words may be controlled by ſubſequent ones; and were pro- chile 
perly ſo in the caſe of [ves v. Legge, in Canc. 1743. becaue Wl prets 
there the limitation was to his daughter, ard the chiliren cf i ves 
her body begotten, and their heirs, and atterwards to a perion whe! 
who might by poſſibility have been heir to thoſe children. an u 
That ſufficienily explained the intention of the deyifor, be- that 
cauſe there could not be a failure of heirs general while the ten, 
remainder-man, or any of his deſcendants, were living. ny 
But chat caſe differs from the preſent, becauſe there the nu. end 


tation over was * in default thereof,”” namely, heirs; and tions 
here „ in default of iſſue, which is reterrible to children. Wil caſe 
And we may expound one part of the will by another; now the \ 
this deviſor knew what words were proper to convey à Wl to dit 


eſtate tail; becauſe, in creating the limitation to 41 Dan, 
| | FE NI 25, 
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Adams, he uſed a form of technical expreſſion peculiar tb 


| the creating of an eſtate tail. And if this expoſition wanted 


any further argument in aid of it, it may be drawn from the 
clauſe giving the power of leaſing. The power of leaſing 
given by the ſtatute to tenants in tail only continues during 
the exiſtence of the eſtate tail, ard does not bar the remain- 
der-man or revertioner. Now here the deviſor intended to 
gire a power of leaſing which ſhould govern the whole 
eſtite 3 and therefore during the infancy of the children of 


F. Comberbach and of B. Perryn the power is given to their 
| parents, and to Elizabeth Adams herſelf; but no ſuch power 


is given to the children of Dorothy, becauſe it was not ne- 
ceſſary. This ſhews that he intended to give a larger eſtate 
to Derethy's children than to the other two ſets of children: 
but I do not rely much on that minute circumſtance, Then 
it was ſaid that the children of Dorothy were the primary 
objects of the deviſor's bounty, and that the other deviſees 
ſhould not take till there was a failure of thoſe children; but 
the defendant's conſtruction does not meet that idea; for if 
they took only an eſtate-tail, and ſome of thoſe children had 
hed without iſſue, their ſhares would have gone over to the 
r:mainder-man, that is, would have gone away from the 
reit of the children, as tnere is nothing in the deviſe to create 
croſs-remainders between them. Therefore I think it is in- 
tinitely too much for us, in conſtruing this will, to ſay that 
theſe words only gave an eſtate-tail ro Dorothy's children; 
it we were to ſay ſo, we muſt proceed on conjeCture only, 
againft the expreſs words of the will. -Then it they took a 
tee, is there any thing in the will to limit it to ſuch as were 
ling at the time of the death of the ſurvivor of Dorothy 
and James? And here J again refer to the language which 
the devifor has uſed in other parts of the will. Ihe deviſe to 
the children of Dorothy is TO THEM AND TO THEIR 
HEIRS FOR EVER : but in other parts of the will, where 
te intended that the limitations ſhould be confined to ſuch 
children as were living at any particular time, he uſed ex- 
prets words to- that effect. Elſe v. Oſburn, Pere Wms. 387. 
does not apply to the preſent; for that only decides that 
where there is a limitation to A, for life, — afterwards to 
an uncertain number of perſons who might come in e, 
lat remainder ſhall only be veſted in thoſe whe are in ex- 
itence at the determination of the particular eſtate. Then 
nas ſaid by the defendant, that if the eſtate veſted in a 
Mud of Dorothy, born in the deviſor's life-time, the limita- 
ons over could not take effect at all: but it is found by the 
ale that Dorothy had no child either at the time of making 
he will, or of the deviſor's death. So that there is nothing 
o diſtinzuiſh this caſe from Goodright ex dim. Docking v. 
D:nham, ante 200, and that of Laddington v. Kime, 1 Salk. 5 1 
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The clear intent of the deviſor was that the children of Ds. 
rothy, if any, ſhould take a fee; and if ſhe had no children, 
then that the remainders over ſhould take effect; but Der 
thy had children, by which the limitations over were de- 


feated. Therefore the title is properly derived to the leſſurs 


of the plaintiff, As to what the deviſor would have ſaid, 
had he looked to the event of Dorothy's children dying in the 
life-time of their parents, it is unneceſſary to conſider, 
ASHHURST, J.— Wherever a fee is created by poſitive 
words in a will, it can only be defeated by ſubſequent words 
equally plain, or by neceſſagy implication. The operation of 
this will is, that the limitation to Dorothy 's children was con 
tingent till they were born; but it became veſted on the birth if 
the firſt child, ſubject, however, to be diminiſhed in quantity, a 
other children of Dorothy ſhould be born and, on the birth if 


Dorothy's fir/t child, the ſubſequent limitations were d:feated. 
Then the only queſtion is, whether there is any thing in the 


will to ſhew that the children of Dorothy muſt neceſſarily be 
gonfined to children living at the time of the deceaſe of their 
parents: but no words are uſed in the will, from which ſuch 
an inference mult neceſſarily be drawn; and it is clear, by 
the ſubſequent parts, that, if ſuch had been the deviſor's in- 
tention, he knew how to expreſs himſelf. BuLLER, ]— 
In this will the deviſor has uſed the words heirs, heits of tlic 
body, children, and iſſue, and having uſed them all, we are 
bound to ſay that he underſtood the meaning of each, and 
we cannot ſubſtitute one for the other, unleſs by unavoid- 
able and neceſſary conſtruction, in order to make ſenſe of 
the will. But no ſuch neceſſity exiſts in this caſe. Children 


and iſſue, in their natural ſenſe, have the ſame meaning: but 


not ſo the word © heirs ;” and unleſs we are compelled, in 


order to make ſenſe, to ſay that “ children” and “ har” 


are ſynonymous, we are bound to ſay that © heirs“ do not 


mean « children.” It has been argued, from different parts 


of the will, that heirs muſt mean heirs of the body; becauſe 
a remainder is limited to the deviſor's right heirs, after tlc 
limitation to the children of R, Camberbach and B. Perryr, 
and their heirs, and to Elizabeth Adams, and the heirs of her 
body, and that the word heirs, in the limitation to Doroth)“ 
children, muſt have the ſame meaning as the word“ heirs,” 
in the limitation to the other two ſets of children. But the 
limitation to the children of R. Comberbach and B. Perryn, 
and to Elizabeth Adams, in tail, is, to them reſpectively in 
manner following, namely, as to two thirds to the children 
and their heirs generally, and as to the other third part, to 
Elizabeth Adams, and 6 heirs of ber body; and the fe- 
mainder to the deviſor's right heirs, muſt mean the fe- 
mainder expectant on the determination of the eſtate given 


to. &lizabeth Adams in tail; and cannot refer to the other 
8 SD | two 
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two thirds which were given in fee. The words“ dying 
| without iſſue, have been frequently held to mean, “ with- 


out ilſue at the time of the death of the party, in caſes of 
perſona! property, but not in limitations of freehold eſtates, 
The reaſon why this has not been decided in limitations of 
freehold eſtates, is, that courts of law always lean in favour 
of the veſting of eſtates; and, therefore, on ſuch a limita- 
tion as the preſent, they have ſaid that the eſtate ſhall veſt on 
the birth of a child, and without waiting for the death of 


the parents; which rule is not attended with any inconve- 


nience to the children, hecauſe where the eſtate is limited to 
2 number of children, it ſhall veſt in the firſt, and afterwards 
open tor the benefit of thoſe who ſhall be born at a ſubſe- 
quent period. But if this were held not to veſt till the death 
ot the parents, this inconvenience would follow, that it would 
not go to grandchildren ; for if a child were born, who died in 
the life-time of his parents, leaving iſſue, ſuch grandchild could 
not take, which could not be ſuppoſed to be the intention of 


the deviſor. The caſe of Wellington v. Wellington, ante 176, 


proceeded on the ſame ground. But the caſe of Keene dim. 
Pinnock and wife v. Dickſon, M. 24 G. 3. B. R. ante 194, 
is nearly ſimilar to the preſent : there the deviſe was to G. 
Pinnick for life, remainder to her firſt and other ſons in tail 


eneral, and for default of ſuch iſſue MALE, remainder over; 


and it was contended at the bar that the word male might 
be rejected, but the Court ſaid they could not do it, but held 
frat the remainder over was a contingent deviſe only on the 
rent of there never being a ſon, and if there were a ſon 
erer born, though he died, the remainder over was void. In 
that caſe a ſon was born, who died during the life of G. 
Pinnoct, on the birth of whom, the eſtate veſted in him, 
and the limitation over was void. —GRose, J. Agreed,— 
Poltea to the plaintiff. | 


A. deviſed to B. for life, remainder to C. for ninety-nine Doe, ex dim. 
years, if he ſhould ſo long live, remainder to the heirs of Muffell 2. Mor- 
ie body of C.: the remainder to the heirs of the body of 


| , 30 Geo. 3. B.R. 
Cwas held a contingent remainder, and not an 2 3 Ter. Rep. 7625 
: | 


wiſe, and was defeated by C.'s ſurviving B. there being no 
preceding eſtate of freehold to ſupport it. —The teſtator, 
berge 22 being ſeiſed in fee, by will, * deviſed them 
to his wife Elizabeth for life, remainder to his ſon Ebe- 
" rezer Muſſel, for the term of ninety-nine years, if he 
* ſhould ſo long live, and from and after the ſeveral deceaſes 
* of his wife and ſon, to the heirs of the body of Ebenezer : 
* but his will was, that it ſhould not deſcend entirely unto 


* is [Ebenezer”'s] eldeſt ſon, but that he [ Ebenezer] might, 
" dy deed or will, devife, limit, and appoint, the ſame to, 


"and for the benefit of all his children that ſhould be liv- 
bing at his deceaſe; and if he ſhould make no ſuch limita- 
Vor. III. | tion 


mo INS Ee er x 


LE, Eon 
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- deviſe, or was a contingent remainder ? if the former, ue ,, 


executory deviſes, which has uniformly prevailed without 
any exception to the contrary, it is that which was [ai 


.* mainder, it ſhall never be conſtrued to be an executory devij 
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ec tion or appointment, then that the ſame ſhould be equally 
«divided among all and every the ſon and ſons, as tenants in 
« common, and the ſeveral * of the body and bodies f 
tte ſuch ſon and ſons, with benefit of ſurvivorſhip among tl: 
« ſons, and if there ſhould be but one ſon, to that fon only; 
<« in default of ſuch iſſue to the daughters, with like lin. 
cc tations; with divers remainders over.“ The teſtaty, 
George Muſſell, died. The widow entered, and died, Octo. f 
ber, 1741. Ebenezer entered, and, in 1752, having then F 
only one daughter, by leaſe and releaſe, e the pie. 8 
— 4 in contemplation of a marriage between Morgan an 

the ſaid daughter, to the uſe of the huſband for life, re- 
mainder to the wife for life, remainder to the iſſue of that ( 
marriage. Ebenezer afterwards married, and had iſſue tle . 
leſſor of the plaintiff, and died in 1764. The defendant s 
the ſurviving iſſue of the marriage between Morgan u - 
Elizabeth Morgan. THE quesTION was, WHETHE: Mil ,. 
deviſe to the iſſue of Ebenezer was good by way of ec Wi , 


plaintiff was entitled to recover: but if the latter, it was .. 
ſtroyed on the death of the tenant for life, during [benezer 
life, for want of a particular eſtate to ſupport it. Loi 
KENVON, Ch. J.—If ever there exiſted a rule reſpecting 


down by Lord Hale, in the caſe of Purefiy v. Rogers? 
Saund. 388. that, “ where a contingency is limited to depend in 
« an ęſtate of freehold, which is capable of ſupporting a re 


1 
„hut a contingent remainder only, and not otherwiſe.” Nov 1 
that rule applies to, and muſt govern, the preſent caſe. | * 
Hophins v. Hoptins, Caf. Temp. Talb. 44. where there was! an 
devife to truſtees in truſt for S. Hopkins, the ſon of 7. free] 
Hopkins, for life, remainder to his firſt and other ſons in al u 
male, remainder to the other ſons of 7ebn Hopkins ſuccc| "op 
lively, with like remainders to their firſt and other fon a 
&c.; remainder to the firſt and every other fon of i 4 
daughter Sarah, remainder to the firſt and every other 1 6 ; 
of Anne Dare in tail male, remainder to his own 11g! h in 
heirs; and S. Hopkins died in the deviſor's life-time, witiou 0 6 


iſſue ; John Hopkins had no other fon ; and no other « 
mainder-man was in efſe at the time of the deviſor's deas del 

h ore 
but a ſon of A. Dare; the queſtion was, Whether, any o 


Samuel's death in tie deyiior's life-time, the ſeveral limuation 75 le 


between him aud Dare were not become void; or, wle ne 1 
the intermediate limitations ſhouid not enure, by way oe een 
exutory deviſe, to any other fon he might thereaficr have mor 
® 0 o . n ority 
Lord Chancellor Hardwicke ſaid, „It ſeeins to be allowe ence l 


that if things had ſtood at the deyiior's death as they « Ch. 


« 
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ay at the time of making the will, the limitation in queſtion 1 
3 « would have been a remainder, by reaſon of Samuel's Nt 
"8 « eſtate, which would have ſupported- it : fo is the caſe of 1 
| Vis « Purefoy v. Rogers; and limitations of this kind are never | 
nh; * conſtrued to be execu'ory deviſes, but where they cannot i 
_ « take effect as remainders.“ And in that caſe, it was ex- i 
WF prelsly decided to be an executory deviſe, on the ground o 1 
t. Samuel death in the life-time of the deviſor. This point, 

nen therefore, has been too long ſettled to be now over-ruled,— — 

Pi Poſtea to the defendant. | 


and 


Under a deviſe to A. for life without impeachment of Doe, ex dim. 
WF waſte, remainder to his eldeſt ſon, and the heirs of ſuch eldeſt Bean, . Halley, 
aa fon; and in default of iſſue male of A. then to B. &c. A. takes nyo BR, 
: Us an eſtate for life, remainder to his eldeſt ſon in tail, remainder 8 Ter. Rep. 5. 
5 oo himſelf in tail.— The teſtator, S. Fielding, being ſeiſed in 
* fee of the premiſes in queſtion, deviſed them to his “ ne- 
" "8 © phew, Michael Halley, and his aſſigns, for and during the \ 
uy « term of his natural life, without impeachment of waſte, ' 
e © and from and after his deceaſe, to the eldeft ſin of his ſaid | 
* "BY © nephew, M. Halley, lawfully to be begotten, and to the heirs. 
Tod « of ſuch elde ſt 45 upon condition that ſuch eldeſt ſon be 
"Wt © chriſtened and called by the name of Fielling; Ax D IN 


x W © DEFAULT OF ISSUE MALE of his ſaid nephew, unto his 2 
mo “ nephew S. Bean, and his aſſigns, for his life, without 
10 


© WF © impeachment of waſte; and from and after his deceaſe, to 
„his eldeſt ſon lawfully begotten, or to be begotten, and his 
"Wl © heirs, provided ſuch eldeſt ſon be chriſtened and called by 
©" © the name of Fielding; and for want of ſuch iſſue to his 
NG « (the deviſor's) own right heirs,” On the death of the 4 
"Wy deviſor, AV. Halley entered, and, on the 16th and 17th of [1 
January, 1787, by leaſe and releaſe, he conveyed the pre- | 
niſes in queſtion to J. Lockall, to make him tenant of the 
Je freehold, in order that a recovery might be ſuffered to the 
ue of M. Halley in fee; and afterwards a recovery was ſut- 


* tered, in which 4. Halley was vouchee. In January, 
of 1797, M. Halley died, never having had any iſſue male, 


0 leaving the defendant his heir at law. Lord KEN VON, 
1 Cn. J.—On the firſt reading of this will J formed a ſtrong 
opinion, which has been confirmed on further conſideration, 
that, taking the whole will together, it was evidently the de- 
viſor's intention, that all the ſons of 47. Halley ſhould take 
6 before S. Bean and his iſſue, and that neither S. Bean, or 
c': ay of his children, ſhould take until all the male iſſue of M. 
1 Halley were extinct. The caſe that has preſſed moſt upon 
=" me is that of Loddington v. Kime z but in deciding this caſe, 
1 A | defire to be underſtood as not breaking in upon the au- 
1-6 ority of that caſe at all. Though there was ſome differ- | | 
„cee of opinion in that caſe between two great judges, Lord | 
. J. Treby and Mr. J. Powell, the principal point there | | 
| I decided 5 


4 8 
ra ES - d! : 8 
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decided was this, that where there is a contingent remaindr 


with a double aſpect, the deſtruction of the particular eſtate di- 
ſtroys fuch remainder. The ſame point was alſo determinel 
in Doe v. Longmire, with the propriety of which deciſion | 
alſo agree: but the preſent caſe is different from either of 
thoſe.— In Robinſon v. Robinſon, 1 Burr. 38. this poſition is 
clearly eſtabliſhed, that in the conſtruction of a will we mu 
firſt look to the general intent of the deviſor, and give effect 
to that; and if there be a ſecondary intent which interferes 
with it, we are to reconcile the whole as far as we can, but, 
at all events, to give effect to the general intention. In that 
caſe the ſpecial intent was defeated ; the firſt limitation was 
to L. Hicks for life, and no longer; nothing, therefore, could 


be more clear, than that the deviſor only intended to give him 


an eſtate for life : yet, ſeeing that that particular intent was 
inconſiſtent with the deviſor's general intent, which was, tha: 
the whole line of male heirs of L. Hicks ſhould take, the 
Court thought that they ought, in conſcience and in law, to 
effectuate that general intent. That caſe was a ſtronger caſe 
than the preſent, for, by our deciſion here, we ſhall not violate 
any particular intent of the deviſor. Here the limitations are 
to MH. Halley for life, remainder to his eldeſt ſon and his heirs 
(in fee, it is ſaid by the plaintiff's counſel, but to that I do 
not agree); and in default of iſſue male of M. Halley, then 
over. It is a clear rule, ated upon at leaſt from Lord 


Jaug ban's time, that where there is a deviſe to A. and bit 


heirs for ever, and a ſubſequent — to any perſon whe, ly 
poſſibility, may be his heir, the word “ REIRS“ muſt be en- 


firued * REIRS OF THE BODY,” and A.'s eſtate reduced 1 i! 


eflate tail: here, therefore, if we were conſtruing theie 
words only, we ſhould ſay, that the limitation to the elde 
ſon, and his heirs, is reduced by the ſubſequent words, in 
« default of iſſue male of M. Halley,” to an eſtate tail, for 
he could not die without heirs genera}, ſo long as there wer? 
any deſcendants of A. Halley, unleſs the father marries 
again, and had iftue of the halt blood; and even that wou! 
not get rid of all difficulty, for the ſubſequent limitation 18 to 
S. Bean, who was heir of the deviſor, and (though it is ne: 
ſo ſtated, yet probably) he was within the reach of the word, 
« heirs of MH. Halley,” But in deciding this cafe, I will net 
abandon the general rule recogniſed and acted upon in A- 
binjon v. Robinſon, Ne have our choice of two conſtructions ® 
effettuate the deviſor's general intent ; either to give an im: 
diate eftate-tail to M. Halley, which would TeX. the partis 
cular intent of the deviſor, or (and to which conſtruction 


incline) to ſay, that A. Halley took an eſtate for lie on, 


remainder in tail to his eldeſt ſen, remainder in tail to te fathi C 
in order to let in all bis iſſue male. And, thaugh the fache: 
could not bar the eſtate tail to his eldeſt ſon, by ſullering 3 


recover) 
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recovery, yet by coming in as a vouchee under a double 


| coucher, he might bar ali the remainders over. I have con- 


tidered this cafe to the utmoſt, and am ot opinion, that this 
recovery barred the remainders over, and that the defendant 
is entitled to our judgment. —ASHHURST, J. concurred in 


| opinion with Lord XKenyon.—GRosE, J. alſo agreed with 


Lord Kenyon, that the way to give effect to every part of the 
will was to decide, that the father took an eſtate for life, 
remainder in tail to his eldeſt ſon, remainder in tail to the 
father, ſo that any children that MH. Halley might have had, 


eren by a ſecond ventre, might have taken.—LAWRENCE, 


J. was alſo of the ſame opinion. 
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The teſtator, David Burnſall, by his will, gave and deviſed Doe, ex dim. 
as follows: „ do hereby give, deviſe, and bequeath, all and P. , Burn- 


« every my frechold and leaſehold eſtates, and all other my , 


ſa 


il, Mic. Ter, 


5 Geo. 3. B. R. 


« eſtates whatſoever, both real and perſonal (ſubject and 6 Tr. Rep. 30. 


« chargeableas therein mentioned), after payment and diſcharge 3 v. Davy, 
of all my debts, legacies, and my funeral and teſtamentary 38 Geo. 3. C. B. 


al. Hil. Ter. 


charges and expences, and the expences in and about 1 Ful. & Be/. 
* executing this my will, unto my niece, 1 Owſtwick, 25» 
a 


« otherwiſe Ellard, and the iſſue of her body lawſully to be 
« begotten, as tenants in common (if more than one) ; but, in 
default of ſuch iſſue, or being ſuch, if they ſhall all die under 
* twenty-one years, and without leaving lawful iſſue of any of 
« their bodies, then I deviſe the ſame unto my couſin, Peter Davy, 
and the iſſue of his body lawfully to be begotten, as tenants in 
* common (if more than one); but, in default of ſuch iſſue, or 
* befng ſuch, IF THEY SHALL ALL DIE UNDER THE AGE 
* OF TWENT Y-ONE YEARS, and without lawful iſſue of any 
* of their bodies, remainder over.” Mary Owſtwick, the 
niece, died without ever having had any iflue ; but the and 
her huſband, ſoon after the teſtator's deatli, entered upon 
the freehold eſtate, and ſuffered recoveries, and levied fines 
thoreof to the uſe of ſuch perſons, and for ſuch eſtates, as 


they ſhould appoint ; and for default of appointment, to the 


ule of Foſeph Ellard, for the joint lives of himſelf and his 
wite; and, afier the deceaſe of either, to ſurvive for his or her 


life, with remainder to the heirs and aſſigns of Foſeph Ellard 


in fee. 3 c 


Upon this will in the court of B. R. Two QUESTIONS Doe, ex dim. 
were made, on a caſe reſerved on the trial of this cjeAment, 3 e 
v2. Iſt, Whether Mary Ow/twick took an eſtate- tail, or for 3; Geo. 3. B. 


Geo. 3 B. R. 


life? If the latter only, 2dly, Whether the remainder to the 6 Te. Rp. 30. 


leſſor of the plaintiff were a contingent remainder, and, in 


at caſe, defeated by the deſtruction of the particular eſtate 
defore the contingency happened? And it was contended for 
tre plaintiff, that the took ouly an eſtate for life, and that the 
ſemainder to the leſſor of the plaintiff was yeſted, and not 

| P 3 contingent. 
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on the laſt point made. I agree that the limitation to //, 
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contingent. Lord Kexyon, Ch. J.— The whole depends 


Owftwick was for life only, and that the limitation to her 
children was to them as purchaſers ; and it certainly is ſuf- 
ficient to carry to them ſome quantity of eſtate. If the 
plaintiff's counſel had ſucceeded in proving, that there was 
nothing to be collected from the will, to ſhew that the child. 


ren were only to take for life, then, according to the cate of 


Roe v. Grew, in Wilhn (1), the Court would have endea- 
voured to convert the eſtate to MH. Ouwfwick into an eſtate 
tail, in order to effectuate the intention of the deviſor. It has 
been argued, that the words in the will are only ſufficient to 
give an eſtate tail to her children; but I think there is enough 
in the will to carry a fee to them. There are the pietatory 
words, „all his freehoid and leaſehold eſtates,” which will 
carry the fee, if it appear to have becu the intention of the 
Ber, that they thould have that effect; the word * eſtates“ 


. alſo will, ex vi termini, carry a fee. In order to diſcover the 


deviſor's intention, conſider whit was his ſituation when he 
made his will: he had a niece, who would probably become 


the mother of children, and he gave an *ſtaie for Ute to that 


niece, and then an eſtate to the children which that niece 
might have; if the will had ſtopped there, the children wor id 
have taken a fee; but the devitor then gave the eſtate ove; 
but in default of tuch iſſue, or if they thould al: dic i er 
the age of twenty-one, and without leaving itſuc, xc.” 
Thiere is no doubt, indeed, but that à word of conjunction in 
a will has been conſtrued in the dis junctive, an vice verſa, a 


di sjunctive word conſtrued in the conjunctive, where it has 


been neceſſary to give effect to the devitor's intention; but 
unleſs there be ſomething in the will, from wu ich it is to be 
collected. that the deviior did not uſe ſuch words in tlie gram- 
matical ſenſe; the grammatical couſtruction muſt prevail. 
In the preſent cate, the word uſed is a conjunctive word, 
and; now, by conſtruing that word © in its proper ſenſe,” 
we ſhall give effect (o his intention. The deviſor ſeems to 
have realoned thus: „if the children of my niece live to 


attain the age of rwenty-one, when they will be qualified to 
_ diſpoſe of this property prudently. I give it to them in fee; 


if they happen to die under twenty-one, and without leaving 
iſſue, then I will conſider to whom I can beſt diſpoſe of the 
eſtate, and in ſuch an event, I will give it to m collateral 
relations.” That brings the preſent caſe within that of Lod. 
dington v. Kime, Salk. 224. which is the leading caſe upon thi 


—— — 
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1) 2 Will. 322, ante, 106, ; | 
() f- 3 , futjeth 


: 0 4 i. a> a 


44% as ** 1 


'- 2 - 


mm A, 


Deviſes. (Contingent Nemainders.) 


mn il jelt, and converts all the ſubſequent limitations into contingent 

. remainders : thoſe depended on the particular eſtate given to the it 
tr niece ; and ſhe having deſtroyed this particular eſiate before they it 
me cod take effect, they conſequently fell to the ground. Perhaps | 
he the deviſor was not aware that tne niece could deſtroy the ö 
vas eſtate given to her children; but the plaintiff's argument 0 
ide goes to admit that ſhe had that power; and it is a neceſſary | 
of "WH conſequence of our putting ſuch a conſtruction on the will 

a- 25 will beſt effectuate tlie intention of the deviſor. In deter- 

ate mining the preſent caſe I proceed on the words of the will, 

1as giving legal effect to every word contained in it; and they 

to all lead to this concluſion, that this was a contingency with a 

fil double aſpect: if M. Owwick had any children, the eſtate 

ny was limited to them in fee; if ſhe had no children, or it the | 
il had any, and they died under twenty-one, and without iſſue, 
the chen it was to go to the leſſor of the plaintiff. But all theſe 1 
8 reſted in contingency ; and the particular eſtate of freehold, 4 
the by which they were ſupported, having been deſtroyed before } 
he they were capable of t.king effect, they were alſo deſtroyed k 
me with it. Per CuRr.—Pottea to the detendant. 

ſat Afterwards on a caſe ſent from the court of Chancery on Burnfal! «. Davy 

ce the ſame will, the que'tions for the opinion of the court ofe: a/. Hil. Ter. 

wi C.B. were, 1ſt, What eſtate and intereit the ſaid Mar Neal ln 

- 3 WH Ouftwuich, utherwiſe Ellard. took under the teſtator's will, © * 

der and the recoveries and fin:s in the teſtator's freehold eſtates ? 

6. 2dly, What eſtates the ſaid Mary Ow/twick, otherwiſe Ellard, 

n took under the teſtator's will, in the ſaid teſtator's leaſehold 

7,4 eſtates? 3dly, What eſtate the defendant, Peter wha took 

has under the ſaid will in the teſtator's freehold eſtates? 4thly, | 
but What eſtate the defendant, Peter Davy, took under the ſaid | 
be will in the teſtator's leaſehold eſtates?—EyRE, Ch. J. The | 
my only words in this caſe which raiſe any difficulty in my mind 

all are theſe, “ if they ſhall all die under the age of twenty-one 

o pears;“ if they were omitted it would be a ſimple caſe. 

e, There were two branches of the teſtator's family on whom, 

$10 being the principal objects of his bounty, he intended to ſettle 

& bis property in ſueceſſion, and on failure of whom, he intended 

| to that it ſhould go over to Peter Davy. He deviſes rſt, to 

21 Mary Owftevick, and ſecondly, to the iſſue of her body: if 

ing the firſt taker died without iſſue, he meant that the eſtate 

the ſhould go to another perſon; again, if the firſt taker left iſſue, 

il and they all died without iſſue, the objects of the teſtator's 

= bounty in his own family being gone, the property was to go 


over. This being clearly the intention, how is it to take 
effect? If it were not for the words © if they ſhall all die 
* under the age of taventy-one years,” I ſhouid be of opinion, that | 
this muſt be conſtrued to be an eſtate for life to M. O. re- | 
mainder in tail to her iſſue as purchaſers, with croſs-remainders | 
to eyery one of that family, * then over to the next _ 

> | But 
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But J am at a loſs to know what to do with thoſe words. If 
were perfectly ſatisfied with the rejection of the word 


„ AMONGST,” in Dos v. Applin, fee p. 1 30, ſupra, I would re. | 


ject them, and conſider this as a deviſe over, in caſe the ifſue 
of M. O. ſhould die without leaving lawful iſſue of any of 
their bodies. —BULLER, J. I incline to think that it will be 
impoſſible to reje& the words,“ IF THEY SHALL ALL dir 
UNDER THE AGE OF TWENTY-ONE YEARS.” There 
is a circumſtance attending this will, which might give 
reaſon to ſuppoſe that the teſtator had ſomething cf 
2 legal underſtanding. Suppoſe that he knew for hoy 
long a time he could tie up his property? By the words 


of the will, the eſtate is given to Mary Owfhwick, and 


the heirs of her body, as tenants in common, if more than 
one; now © tenants in common” can only apply to the iſſue, 
for ſhe and one of the iſſue could never take as tenants in 
common; the power of leaſing given to M. O. while in 
poſſeſſion confirms me in my opinion that ſhe was to take an 
eftate for life onlv, and that the whole eſtate was to go to her 
iſſue after her death. Poſſibly the teſtator reaſoned thus: 
* I will give an eſtate for life to M. O. with an eſtate tail to 
her children till they arrive at twenty-one, and then a fee, at 
which time the law will give them a fee by means of a com- 
mon recovery.” If this conſtruction be right, the remainder 
to Peter Davy is contingent ; for it does not ſolely depend on 
the determination of the preceding eſtate. If a child of 17. 0. 
had attained the age of twenty-one, and afterwards died 
without iſſue, the fate would have gone to Peter Davy, for 
the contingency muſt happen b fore the eſtate can veſt at all 
With reſpe& to the leaſchold property it is perfectly clear, 
that it cannot be touched by fine or recovery, Cosi 
ADVvISARE vuLr.— AND Now, PER CurIAM: We are 
of opinion, 1/7, That under the will of this teſtator, {ry 


 Owftwick, otherwiſe Ellard, took an eſtate for life in 


the teſtator's freehold eſtates, with contingent remainders 
to the other perſons mentioned in the ſiid will, which 
contingent remainders were barred by the fines and re- 
coveries levied and ſuffered by Mary Orwftavich, by force 
whereof, Mary Owufwick became ſeifed of an eltate in tec in 
the ſaid eſtates. —2dly, That Mary Oruſtevick took an eſtate 
for life in the ſaid teſtator's leaſehold eſtates. —3dly, That 
under the ſaid will, Peter Davy took an eſtate for life in re- 
mainder, in the ſaid freehold eſfates, on the contingency therein 
expreſſed, which eſtate with all the ſubſequent limitations 
were afterwards barred by the fines and recoveries ſuffered by 
Mary Ouftwick,—athly, That under the ſaid will, Fr 
Davy became abſolutely entitled to the teſiator's leaſchold 
eſtates on the death of Mary Oꝛoſtꝛbict, without ilſue. _ 

The teſtator, Thomas Heneage, being ſeiſcd in fee, deviſe 


the premiſes in queſtion to his brother, George Hervage, and 
| ; | 70 


- 
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; to Villiam Taylor, and their heirs ec. in trujt, as to part of c. Ter. 


| the premiſes, to the uſe of his wife, Catherine Heneage, 
lite, in heu of her dower; remainder to truſtees ior a term 
| of 500 years, upon certain truſts which never took effect 
(and which term hath been fince duly ſurrendered by the 
truſtees) ; remainder as to the part before limited to the ſaid 
Catherine, and allo as to the parts whereof no uſe was therein- 
| before limited, “ to the uſe of his fon, George Fie/chi Heneage, 
by his firſt wife, for life; remainder to the uſe of the ſaid 
« George Heneage and William J aylor, and their lieirs, during 
« the life of the ſaid G F. Heneage, in truſt, to preſerve the 
« contingent ufes and eſtates thereinifter limited, nevertheleſs 
« 70 permit the ſaid G. F. Heneage to receive the rents, Cc. 
there during his life; remainder to the uſe of the firſt and 
other ſons of G. F. Heneage ſucceſſively in tail male; re- 
% mainder to the uſe of the deviſor's fon Thomas, by his 
« then wife, for life; remainder to truſtces to preferv2 con- 
« tingent remainders; remainder to the fi ſt and other ſons of 
the ſaid Thomas Heneage (the fon) ſucceſſively in tail male; 
% remainder to the uſe of the deviſor's third and other tons, 
« ſucceſſively in tail male; remainder to the deviſor*s - ight 
& heirs in fee.” In wHICH WILL IS CONTAINED THE 
FOLLOWING PROVISO: “ Provided always, ind my will is 
« expreſs]y, that in caſe it thall happen that my taid fon, 
« G. F. Heneage, or any ſon or ſons of his, to whom the ſaid 
| © manors, &c. thereinbefore mentioned are limited as afore- 
„ ſaid, ſhall ever inherit, or take by deſcent, or by any gift, 
grant, or deviſe, or otherwiſe, become ſeiſed in poſſeſſion for 
« his or their life or lives, or for any greater eſtate, of the 
« whole or ſo much of the real eſtate of my {aid brother, 
George Heneage, as ſhall exceed the yeariy value of the 
« eftate by this, my will, limited in uſe to him and them by 
* lool. by the year, that then and from ſuch time s my ſaid 
« fon, G. F. Heneage, or any ſon or ſons of his, ſhall to in- 
« herit, or take by deſcent, gift, grant, or deviſe, or other- 
* wiſe become ſeiſed in poſſeſſion oi ſuch, or ſo much of the 
aid real eſtate of my ſaid brother, George Heneage, as afore- 
© ſaid, for the term of his or their natural life or lives, or 
* of any greater eſtate, all and every the uſe and uſes, limit- 
* ations, and eſtates, hereinbefore created and declared of 
and concerning the ſaid manors, &c. hereinbefore men- 
© tioned, to and for, or in favour of my ſaid fon, G. V. 
* Heneage, or any ſon or ſons of his, ſo coming into poſ- 
* ſeſſion of ſuch and ſo much of my ſaid brother's eſtates 
as aforeſaid, ſhall ceaſe, determine, and be utterly void: 
and in ſuch caſe, my will and meaning is, that the next in 
g remainder, according to the uſes of this my will, ſhall 
ſucceed to, and have and enjoy my ſaid eſtate hereby de- 
* viſed, as if my ſaid ſon, G. F. Heneage, cr any ſuch fon 


4» or 


LS 


for 3+ Geo. 3. B. R. 
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& or fans of his, as, or were reſpectively dead; any thing 
„ hereinbefore contained to the contrary thereof in any wiſe 
<« notwithſtanding.” —T. Heneage, the deviſor, died in 17403 


and his brother, G. Heneage, who was alſo ſeiſed in fee of 
ſeveral manors, &c. deviſed the ſame to the uſe of his nephen, 


the ſaid G. F. Heneage, for life, remainder to his firſt and other 
ſons, ſucceſſively in tail male, with divers remainders over, and 
with the reverſion to his own right heirs, and died in 1753; 
on which his nephew, G. F. Henenge, entered upon the premiſtt 
deviſed to him by his uncle's will, and which exceeded the tar 
value of the ejtutes above limited to him fur life by his father"; 
witl by 10cl. and upwards, by the year, and continued in 
poſleſſion till 1782, when he died, /eaving i/ſive of his body, the 
aefendant, his eldefl ſon and heir, and the leſin of the plaintif, 
his ſecond ſon, At the death of the ſaid George Heneage, the 
uncle, G. T. Heneage, had no fon. But the defendant was 
born on the 21ſt of December, 1768, and the leſſor of the 
plaintiff on the 28th of September, 1971. He had alſo a fon, 
named George B. Hencage, who was born on the 15th of 
Morch, 1707, and died the 10th of May, 1768, before the 
birth of the defendant. Thomas Heneage, (the ſecond fon of 
the teſtator, Thames Heneage, named in his will) died un- 
married, and without iſſue, in the life-time of the ſaid 6. 
Heneage, and the deviſor, Thomas Henzage, had no third 
or other ſon. The uitimate limitation in the vill of the je 
bomas Heneage, 7 his right heirs, <vas vgſted in G. F. 
Heneage, as heir of his father, Thomas Heneage, « 
the time of the death of the ſaid George Heneage, the wi, 
Upon the death of G. F. Heneage, the defendant, his eldeſt 
ſon t:ok by deviſe, and became and {till is ſeiſed in poileſſion 
in tail male of the eſtate of George Heneage (the brother of the 
laid firſtnamed deviſor, Thomas Heneage ), under the will of 
George Heneage, and which eſtate of George Heneage exceeds 
the yearly value of the eſtate deviſed by the will of TB 
Heneage by 100). by the year and more. Upon the death 
of G. V. Heucage, the defendant alſo entered upon the premites 
in queſtion, and is {till in poſſeſſion thereof, and hath never 
had any iſſue of his body. FoR THE DEFENDANT It was 
; A 
argued, that the event, which determined the particular eſtate 
of G. V. Heneage, allo determined the. ſubſequent limitations 
expeCtant upon it, no perſon being then in % to take; and, 
conſequently, that the defendant was entitled as heir at lau to 
the deviſor, his grandfather.— Lord KEN YO, Ch. J. The 
general outline of the will, ſtripped of technical terms, is this; 
te devifor, who was a younger brother, left his eftate to his eld 


fen for life, remainder to truſtees to preſerve contingent ie. 


wainders, remainder to his firſt and other ſons in fail, with a 
previj that, if the larger eflate fheuld deſcend from the elder 
ranch of the family to his eldeſt fon, his caun eſtate foould go 
bie pounger branch of ns family « that event did e 
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uncle's eſtate deſcended to the deviſor's eldeſt fon. Tha 
zgument uſed is, that notwithſtanding ſuch may have been the 
deviſor's intention, he has not uſed proper limitations to give 
effect to it: and the objection is that, She particular eftate 
having been determined before the contingent limitations could take 


d, thoſe limitations were defeated. But that objection 


depends on the not giving effect to one of the moſt important 

limitations in the will, namely, that to the truſtees to preſerve 

contingent remainders during the life of G. P. Heneage ; 

thoſe are the common words inſerted in every limitation of 
this kindz and there is nothing in this will to induce us to 

imagine that che deviſor intended that the eſtate limited to the 

truſtees ſhould not continue during the wacle natural life of 
his eldeſt ton. Unleſs tucrefore the defendaut can obliterate 
thoſe words from the will, or ſhew that they cannot have any 

eſtect, there is an eud of his claim: but moſt unquett.onably. 
their eſtate did continue during the eldeſt ſon's lite. It is not 
neceſſary to decide here who was entitled to the rents and 

profits after G. F. Heneage ſucceeded to his uncle's eſtate, and 

before he had a ſon born; it is ſuſhcient for the determination 

of this caſe, that the truſtees had a right of entry during the 

whole of G. F. Heneage's life, and were to receive the rents 

and profits, for ſome purpoſe. —Poſtea to the plaintiff. 


Deviſe, with a Condition annexed. 


A conditional limitation cannot be implied, unleſs neceſſary to Gulliver, ex dm. 
eſfectuate the intention of the teſtator. William Ii ykes, being eg Corrie, 
fied in fee of the eſtate in queſtion (ſubject only to a mort- rare Poms: e. 1 
gage of part thereof), made his will and deviſed (amongſt demiſes o the 
other things), © in caſe he ſhould die without iſſue, that atter dme perſon, by 
« the death of his wife the premiſes ſhould go to his ſiſter, Abel Wokes 
« Dorcas Wykes, for life; and after her deceaſe, unto his Clerk; v. Stuck» 
« nephew, 0 Saunders, and the heirs male of his body, burgh Aſhby, 
© lawfully begotten ; and the heirs male of their bodies, lawfully 3 
begotten; and for want of ſuch iſſue, unto the heirs male 7 Geo. 3. B. R. 
* of the body of his ſiſter, Dorcas Wykes, and the heirs male 4 #7; 1929- 

* of their body, lawfully begotten; with remainder to his LN Ou 
* wife and nephew's godſon, Ambroſe Corrie (the leſſor of the 
* plaintiff), and the heirs male of his body, lawfully begotten; 
* and the heirs male of their body, lawfully begotten ; re- 
* mainder to the heirs of the body of his nephew, Ambroſe 
* Saunders; remainder to the heirs of the body of his fitter, 
® Dorcas Wytkes; remainder to his kinſman, Nr Kling, and 
: the heirs male of his body in tail male; remainder to his 
| Own right heirs for ever: PROVIDED ALWAYS, and this 
dev , 5 expreſsly upon THIS CONDITION, that whenever it 


1 
ſha / happen that the ſaid manſron-houfe and faid e/tates, after 
5 | g | | * my: 
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« my wifes deceaſe, ſhall deſcend or come unto any of the perſ;n; 
C hereinoc/0;e named, I that] the perſon or perſons lo whom the 
* ſame from time to time fhatl deſcend or come, ¶ that he or thy] 
e do, or fhall then change their firname, and take upon them 
« and their heirs the firname of W ykes only, and not other. 
„% ruf... BUT IN this PROVISO, THERE IS NO DEV1SE 
oVER.—Yct. there is another proviſo (which immediately 
follows) prohibiting 2va//e, without the conſent of the perſon to 
whom the premiſes /ha!l next come; and in this latter provife, 
there is a deviſe over to the perfon who is, or ſhall be next en- 
titſed to the premifes expectant upon the death of the water, of 
fuch part of the eſtate upon which waſte ſhall be committed 
or ſuffered: and fo, zoties quotiesr, on every committing or 
ſuffering waſte by the perſon in poſſeſſion, without ſuch con- 


ſent as aforeſaid. On the gth of May, 1742, the teſtator dicd 


without iſſue, leaving his ſiſter, Dorcas Wybes, ſpinſter, and 
Ambroſe Saunders (the only fon of Sarah Saunders, his other 
ſiſter, then deceaſed), his co-heirs: and his widow entered 
upon the eſtate, and enjoyed it till her death. And upon her 
death, which happened on the 16th of January, 1747, his ſiſter 
Darca entered and enjoyed till the 26th of December, 1750; 
when the died without iſſue; and Ambroſe Saunders, who 
was then the teſtator's ne heir at law, entered, and enjoyed 
till the 8th of October, 1765. when he died without iſſue; and 
the defendant, Shuciburgh Aſhby entered, and has (together 


- wita the other defendants, his tenants) been in poſſeſſion eve: 


fince.—On the 8th and th of February, x759, the ſaid Au. 
kroſe Saunders, being in poſſeflion, executed indentures oi 
leaſe and rele:fe, and became vouchce in a common recovery, 
which was ſuffered in the Eaſter term following: but NEVER 
CHANGED HITS NAME OF SAUNDERS, NOR TOOK UPON 
HIN THE SIKNAME OF WyxEs.—On the 17th of January, 


| | W E 
1706, the leſſor of the plaintiff entered, for breach © be 


Froviſb, by Ambraſe Saunders's not taking the name of FI Yves. 
At zppearcd upon the trial, that Ambroſe Saunders, by in- 
denture, dated 20th of October, 1757, had mortgaged parte 
the premiſes in queſtion.— The queſtion was, Whether, 01 
„ caſe above ſtared, the plaintiff was entitled to recover, . 
ce this cjectment, ſuch parts of the premiſes mentioncd in th. 
& declaration, as are not compriſed in the ſaid indenture 0! 
« 26th of October, 1757, or any part thereof??? —1 he caſe 
was very elaborately argued, and Lord MANSFIELD, Ch. if 
after ſiting the cate, obſerved, that the only foundation oi tne 
plaintiff's title was, © that the ale tail roar to ceaje up, 
« Hubi Saunders's not taking the ſirname of Myles; an 


1 


& that, tor want of his taking ſuch ſirname, it avon? over toe 


* 
. 


& not in remainder.“ — The whole of this cafe is a queſtioh 
* " 2 oo. © 0 i . 5 _ * 
of co,’, provided the intention of the teſtator be not 
contrary to law. And with a view to effectuate the . 
| che 


-& 
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mo a limitation. In the preſent cafe, irt this is not a 


the condition precedent, It cannot be complied with inſtantly; 
bo] it is © to take the name for themſelves and their heirs.” Now 
hem many aRs are to be done, in order to oblige the heirs to take 
a it: ſuch as a grant from the king, or an act of parliament. 
(1SE It is not, therefore, a condition precedent ; but, being penned 
te'y as a condition, it muſt be a condition ſubſequent. It cannot 
* be a limitation: for the next proviſo (againſt waſte) thews, 
vio, that the teſtator knew how to limit over, when he thought 
9 proper to do ſo. And in hat caſe, he did think it proper to 
2.00 do it: and therefore hat proviſo is turned into a limitation. 
tte! As to any implication of a limitation upon the firſt proviſo, 
8 the Court cannot intend or imply what does not appear to be 
O. me teſtator's intention. And no ſuch intention of the teſtator 
cd appears in this caſe: rather the contrary : and yet it is ſaid, 
and « that the efate tail ſhall ceaſe; and it ſhall go over to the 
ther « next taker, by implication.” But there is no caſe or au- 
cred thority produced in ſupport of ſuch implication. Arne v. 
her WW Bud, 1 Rol. Abr. 412. Tit. Cond. pl. 412, and Thomas's 
ſter caſe, 1 Rol. Abr. 411, are both of them contrary to it. 
505 A condition annexed to an eſtate tail, can never be meant to 
who be compulſory : becauſe the teſtator muſt know, that the 
ze tenant in tail could bar it the very next term. Therefore 
and this condition could not be Mes by the teſtator to be 
ther compulſory, ſo as to bar the eſtate tail, which he had given 
je: to Ambroſe Saunders, On this will, it is clear that the teſta- 


tor did not mean the eſtate tail to ceaſe : for the condition is 
impoſed perſonally upon every heir The perſon or perſous 
* „to whom the eſtate ſhall, from time to time, deſcend or 
© come.” Therefore, the teſtator meant to pats over only 


PON the particular perſon breaking the condition, and to impoſe 
end. tie forfeiture upon him, or them, perſonally ; but never 
0 meant that the whole eſtate tail ſhould ceaſe. Now it is a 
el. limitation void in law, “ that an eſtate tail ſhall ceaſe in part, 


1 Hand not in the whole.” The caſe of Fermyn and Ar{c:; 
TY (4 Leon 83, 1 Ander. 186. 2 Ander. 7. Moore, 364. and 
TY i Rep. 85.) is in point. It would be a limitation void, 
Bey theretore, in itſelf, even if it could be implied. It is not 
neceſſary to enquire, whether the heir at law can take adyan- 
tage of this condition, or not: it is enough that the preſent 
1 plaintiff cannot claim. It is plain to me that he cannot : and 
Lam clear that the teſtator had no ſuch meaning, as has been 
ſuggeſted and ſuppoſed on the part of the plaintiff. As to the 
queltion, «Whether the condition was broken, or not? — 


and , 3 ONE. a 

bee: In ſuch a caſe (of ſo ſilly a condition as this is), the Court 
23 would, perhaps, incline againſt the rigour of the forfeiture. 
But as to this I gi . untiff, who inſiſts 
1 ut as to this I give no opinion. The plaintiff, who inſiſts 
+ of lv ſtrictly upon this being a forfeiture of the eſtate, has cer- 


tainly 


| to teſtator, it is certain, that a condition may be conſtrued 
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about the ſorfeiture: for the recotery was well ſufferd; 
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tainly no pretence to any favour from the Court. How, 
in this caſe, there is no need to meddle with the queſlin 


and, therefore, the plaintiff has no title. — Yates, J. This i 
certainly nut a condition precedent, The queſtion then i 
« Whether it be a conditional limitation?” I am clearly « 
opinion it is not. Doubtleſs it is not an expreſs limitation: 
and an implication of one can only be made, in order to e 
fectuate the reſtator's intention; and muſt be a neceſſary in 
plication to that purpoſe. Now this would not be fo. Ex 
cluſive of this recovery, all the deviſ:s would take effet 
according to the teſtator's intention, wi:hour ſuch an impl. 
cation. And the Court will not make an implication, 5 
fupport an idle intention, beneficial ro nobody: nor ſhall ſuh 
an implication be made upon a limitation af er eſtates tal, 
Alon, J. Whether this be a condition, or a recmmentt- 
tion, yet the rules of making implications do not hold in the 
caſe now before us. I take it to be a conition ſubfequ at, 
and, as ſuch, barred by the common recovery. Hew'tt |, 
If this be conſidered as a condit:on, it is collateral and {ud- 
{equent, and would be deſtroyed by the recovery. Such: 
provito as this is, ſhall operate as a limitation, Where tire j 
a devite over; and alſo in ſome cates where the deviſe in 
the heir. The latter is an implied conditional limitation: 
and this caſe maß be of that tort, if it were a limitation d 
all. But here the intention of the teſtator appears to be con- 
trary to ſuch implications. Such an implication would de- 
teat the ifſue : whereas he intended that they thould be the 
next takers, in caſe of a breach; not that they ſhould ſutt 
by it. However, there is no authority that ſuch an impl. 
cation of a deviſe over, can be made after a deviſe in tall 
As to its being only a recommendation, I find no caſe in the 
books about recommendations: and J ſhall not enter into te 
queition, 4 Whether this is to be conſidered as a mere te- 
„ commendation, or as a condition.” He concluded witl 
ſaying, that this condition, or whatever elſe it may be caile), 
is not ſuch a limitation as will carry the eſtate over to tle 
next remainder- man, upon breach of the condition enjoined: 
and, therefore, the plaintiff, who is that next remaindet- 
man, and only claims as being ſo, can have no title to reco- 
ver. Poſtea to the defendant. 1 | 


Long ». Dennis, A deviſe on condition precedent, that if A. marries with⸗ 


Ea. Ter. | 
7 Geo. 3. B. R. 
4 Burr. 2052, 
1 Black, Rep. 
630. 


out competent fortune, or without conſent of truſtees, the 
iſſue ſhall not inherit, is performed by having a port 


only, without conſent. Robert Ballyman, being ſeiſed in 


fee-ſimple, duly made his will, &c. dated the 11th of March, 
1727; and thereby deviſed unto Richard Clarke, and Peter 
Ker/lake, their heirs and aſſigns, all that his meſſuage, tene 


ment, or farm, called Parke, &c. upon truſt, to pay 7 
: | | yea 


KK 8 £ 
w. 2 


8 
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@ vearly rents and profits thereof, by quarterly payments, to 
his ſon Robert Ballyman, during his ſaid ſon's natural life: 
and from and after his deceaſe, the truſtees and their heirs 
were to ſtand ſeiſed of the premiſes : to the uſe of ſuch 
woman as ſhould be his wife at the time of his death, during 
the term of her natural life, for her jointure ; ſubject to the 
| proviſo or condition next in the ſaid will particularly mentioned 
and expreſſed; and from and after the deaths of his faid fon 
| Robert, and ſuch woman as ſhould be his wife at the time 
of his death, then in truſt to and for the uſe and behoof of 
| the firſt ſon of the body of the ſaid Robert, his ſon, lawfully 
to be begotten, and the heirs of the body of ſuch firſt ſon 
| lawfully iſſuing ; ſabject, nevertheleſs, to the ſaid proviſa or 


onditian; and for want of ſuch iſſue, to the ſecond, third, 


| fourth, fifth, and all and every other fon and ſons of the 
body of his ſaid fon Robert, lawfully to be begotten, and the 
E heirs of their ſeveral bodies ſeverally, reſpectively, and ſuc- 
ceſſively iſſuing, as they thould be in ſeniority of age and 
| priority of birth, &c.; ſubjef to the ſaid proviſo or conditions 
and for want of iſſue male of the Py of his ſaid fon. &. 


bert, then to the uſe and behoof © 


| all and every the 
daughter and daughters of his body, lawfully to be begotten, 


and the heirs of their ſeveral bodies; ſubjeR to the ſaid pro- 
% or condition; and for want of ſuch iſſue, then to the uſe 


aud behoof of his [own] two daughters, Hannah Ballhman 
and Elizabeth Ballyman, their heirs and aſſigns for ever. 
Provided always, and it was his very will, true intent, and 
expreſs meaning, © That in caſe his faid ſon Robert jhould 
« marry with any woman, not having a competent marriage- 
portion; OR without the conſent and approbation 4 the ſaid 
« truſtees, their heirs or afſigns, in writing under their hands 
and ſeals, to be executed in the preſence of two or more cre- 
* dible witneſſes, firſt had and obtained; that then his ſaid 
truſtees, and their heirs and aſſigns, immediately after the 
death and deceaſe of his ſaid ſon chert, ſhould ſtand and 
be ſeiſed of the ſaid meſſuage and tenement, or farm, call- 
ed Parke, with the appurtenances, to and for the only 
* uſe and behoof of his ſaid two daughters, Hanzah and 
Elrzabeth, and their heirs for ever; any truſt, uſe, be- 
queſt, limitation, or deviſe thereof, to or to the uſe of his 
ſaid ſon Robert, or to ſuch woman as ſhould be his wife 
at the time of his death, or to the heirs of the body of 


queſt, or deviſe, or any other thing in that his will con- 
tained, to the contrary thereof in any wife notwithſtand- 
ing.” And his wall, true intent, and meaning, was, and 
he did declare, © that the ſaid proviſo or condition therein- 
before expreſsly mentioned, was xo intended by him, 
nor to be conſtrued or taken to be IN TERROREM ; but a 

«© CON 


the ſaid Robert, or any other truſt, uſe, limitation, be- 
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& CONDITION, for ' want of performance whereof, in even 
« reſpect, the ſaid lands, called Parke, ſhould in no caſe be 
« gr/ted in ſuch wife of his ſaid ſon Robert, nor the herrs if 
„that marriage, but (on the contrary) that his ſaid truſtees 
« and their heirs ſhou'd be ſeiſed of the ſaid premiſes, to the 
% ouly uſe and behoof of his faid two daughters and their 
* þurs, in manner aforeſaid,” The teſtator died ſeiſed, on 
the 18th of October, 1730. Robert Ballyman, the on, 
married ary Stephens, on the 28th of May, 1739. In 


January, 1705, he died; and was buried the 29th day of 


the ſame month, leaving the ſaid Mary, his widow, and 
one daughter, called Maria, both now living: which fad 
Maria married the ſaid Abraham Dennis, the defendant. 
Hannah Ballyman, one of the ſaid teſtator's daughters and 
deviſees named in his will, died in the month of October, 
1751, in the life-time of her ſaid fiſter Elizabeth. The 
ſaid Elizabeth, the other of the teſtator's daughters and de- 
viſees, on the th day of May, 1732, married with the faid 
Richard Clarke; and had iſſue, by him, Mary their daugh- 


ter, baptized the 17th of April, 1734, now wife of //illan 


Hurley. The ſaid Richard Clarke, and Peter Ker/late, the 


two truſtees, were both living, at the marriage of the ſaid 
Nobert Ballyman with Mary Stephens. The ſaid Kerſ/ſat? 


died in November, 1740 : and the ſaid Clarke died in Fe- 
bruary, 1748. The ſaid Elizabeth, the wife of the faid 
Clarke, ſurvived him and alſo the faid Hannah her lifter ; 
and died in December, 17 54, leaving the ſaid Mary, her 
only child and heir at law; who, on the 29th day of June, 
1761, married with the ſaid Milliam Hurley: Which ſaid 
Hiilliam Hurley, and Mary his wife, are the leſſors of tic 
plaintiff. The ſaid Hurley and his wife, in right of the ſaid 
Mary, as heir at law ot the ſaid Elizabeth, her motier, 
claimed title to the ſaid meſſuage, tenement, farm, and pre- 


miſes, under the ſaid proviſo in the ſaid teſtator's will; al- 


leging, © That the ſaid Mary Stephens was a woman ot no 


% circumſtances, and had not a competent marriage-po!t'on 


& at the time of her marriage with the ſaid Bailyman tie 


„ ſon; and that they were married without the conſent ot 
„ the ſaid truſtees, firſt had according to the intentions and 


« directions of the ſaid teſtator's will,” Jn puriuance 
thereof, the leſſors of the plaintiff brought an cjectment r 
recovering poſſeſſion of the premiſes ; and, on the triab the 
Jury found That the ſaid Mary Stephens, at the tim! 9 
« her marriage with the ſaid Robert Ballyman, had a com- 
„ petent marriage-portion ; but that the ſaid Robert Bally- 
« man married her without any conſent or approbation 0! 


„ the ſaid truſtees named in the ſaid will;“ and, thereupon. 


found a verdict for the plaintiff, ſubject to the opinion 0' 


this Court upon the following queſtion" WII 0 
chor: 


— re Ce 4 
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le ſſors of © the plaintiff have a title to recover the ſaid pre- 
miles.” PER CuRIaM:—Conditions in reſtraint of mar- 4 
nage are odious ; and are, therefore, held to the utmoſt 
rigour and ſtrictneſs. They are contrary to found policy. 
By the Roman law, they are all void. —Conditions pre- 
| celent mult previouſly exiſt. Therefore, in theſe there can 
be no liberality, except in the conſtruction of the clauſes.— 
But, in caſes of conditions ſubſequent, it has been eſta- : 
bliſhed by precedents, that where the eſtate is not given | 
over, they thall be conſidered as only in terrorem. This 4 
ches how odious ſuch conditions are: for, in reaſon and ö ik 
| argument, the diſtinction between being or not being limited 
over, is very nice; and a clauſe can carry very little terror, 
which is adjudged to be of no effect. Though, to be ſure, 
| the reaſoning will not hold. If the eftate is given over, 
ſuch a condition can not be got over.—This is undoubtedly a 
condition precedent : it mult have been performed before the | 
ſon could take; before his intereſt could veſt. The conſtruc- — 
tion muſt be, to veſt the eſtate, © in caſe his ſon married a MI 
« woman with a competent fortune, or had the conſent and 
* approbation of his truſtees to marry a woman without 
* one.” The meaning is—“ that in either event, it ſhall 
« veſt.” The performance of either part of the alternative 
velts the eſtate. And it is no forfeiture, unleſs he had 
broken both parts of it. Here is no objeCtion to the mar- 
riage. And one of the truſtees is become one of the de- 
vices over. Therefore, a cauſe of objeCtion ought to be : 
ſhewn : otherwiſe, it ſhall be conſidered as if his conſent | 
was with-holden without reaſon. The conſequence is, 
that the poſtea muſt be delivered to the defendant. 

Under a deviſe of land—to truſtees to pay 20l. of the rents Doe, Leſſie of 


at 


| and profits to the teſtator's daughter, and the reſt to her Water as 

huſband, and the whole rents and profits to the huſband after 7; Ife. OY 

the daughter's death; and, in caſe the daughter ſhould ſur- 19 Ge. 3. ER. 

tive her huſband, then (the land) to the uſe of the daughter 1 D. 75. 

for life; and, after her death, to the uſe of her ſon in tail, 

then to the heirs of the body of the huſband, by the daughter, 

men to the heirs of her body, then to the heirs of the huſ- 

band ;—the daughter dying before her huſband, the limita- 

tons over ſhall not take effect, the contingency not being 

confined to her life-eſtate, but affecting all the other limita- 

tons, and operating as a condition precedent. —Fohn Hewit, 

being ſeiſed in fee, by his will, deviſed as follows; viz. © all 

* tis meſſuages, tenements, lands, and hereditaments, in 

« Efſex, to four truſtees and their heirs (one of whom, 

named Charles Shipphard, was the defendant), upon ſpe- 

* clal truſt and confidence, that they ſhould, out of the rents 

* and profits thereof, levy and raiſe the ſum of 20l. and pay 

* the ſame to Rachel Shipphard, his daughter, and then wife 
Vor. III. 2 « of© 
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„% Thomas Shipphard, annually, during her natural ih, 


« by four quarterly payments, to her ſeparate uſe ; and, up 
te the farther tru and confidt ice, that they inoutd pay aid 
“ diipoſe of all the reſidue of the rents and profits, as alſ i 


the whole rents and profits thereof, after the deceaſe of in 


« faid daughter, to the uſe of the ſaid Thomas Shipphard, ji 
& the term of his natural life; AND, IN CASE MY sab 
„% DAUGHTER RACHEL SHOULD HAPPEN TO SUN 
« THE SAID THOMAS SHIPPHARD, HER HUSBAND, thn, 
cc upon truſt and confidence, that.they, the ſaid truſtees, itil 
« ſtand and be ſeiſed, of all and every my iaid meſſuages 
4 lands, tecements, and hereditaments, to the ſeveral vi: 
„ intents, puipoſes, and upon the ſe eral truſts, heremaftr 
« mentioned, viz. te the uſe and behoof of my faid daughti 
Rachel, for and during her natural life ; and, frim ani 
c after the deceale of iny ſaid daughter, hen to the uſe ani 
« behoof of my grandſon, Hewitt Shipphard, n of the f 
„% Thomas and Rachel Shipphard, and the heirs of his bn, 
ce and, for d:fuult of ſuch iſſue, then, to the uſe and behz1/ ' 
ce the heirs of the body of the ſaid Thomas Shipphard, begitin 
&« or to be begotten on the body of the ſaid Rachel, his wit 
« and, for default of ſuch iſſue, then to the uſe and be bie, 


« the heirs of the body of the ſuid Rachel, my daughter, by i 


c gther huſband, and in default of ſuch iſſue, then to % v/ 


«K and behoof of the ſaid Thomas Shipphard, and his he:rs fir 
« ever.” —On the teſtator's death, Thomas Shipphard. tis 
ſon-in-law, entered upon all the deviled premiſes, and fed 
them till the time cf his death. But Rachel, his wife, dil 
in the life-time ¶ her huſband. The huſband dicd, leaving 
Hewitt Shipphard, his only fon and heir at law, who enter» 
ed and enjoyed till his death. Hewitt Shipphard, dicd it 
teſtate, and without iſſue. Charles Shipphard, the detencant, 
and ſurviving truſtee, was the eldeſt brother, and heir at (itt, 
of Thomas Shipphard, and alſo the eldeſt uncle, and vir 
law, on the part of the father, of Hewitt Shipphard, fen 
Watſon, and Mary, the wife of John Powell, two of it: 
leflors of the plaintiff, were nephew and niece, and heiss n 
law of the teſtator, and allo heirs at law, on the part of the 
mother, of Hewitt Spipphard. Lord MaxsrIEL D, Ch. 
The queſtion 1s, WHETHER the limitations over are t! t 
effett in the event which has happened, of Thomas Sipphit 
the huſband, having ſurvived his wife, the teſtator's uy” 
ter? Now there are no expicſs words limiting the eta 
over on that event, and yet it is plain that it was foreſcel 
by the teſtator, for he gives the rents and protits to the lute 
band, after the death of the wife. The teſtator then pie, 
ceeds to ſay, „ and in caſe my ſaid daughter Rachel (hou 
happen to ſurvive the ſaid Thomas Shipphard her hob 
then upon truſt,” &c. The Couit may ſupply the aui 
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of expreſs words, if they find a plain intent, but unleſs that 
is the caſe, they cannot do it; and, upon full conſideration 

ot the whole of this will, we do not find there is ſufficient 
E for us to gather ſuch intent, ſo as to warrant us in ſupplying 

che omitted words. Gueſſes may be formed, but that is not 
enough. Perhaps, quod voluit nan dixit. We cannot make 

F 2 will for the teſtator. Conjectures may be made both 

wars. There may be a reaſon why the teſtator might not 
E incnd the limitations over to take place, except in the event 

of the daughter's ſurviving her huſband, viz. to ſecure the 

E eſtates in tail to his grandſon, Hewitt Shipphard, againſt any 
preference his daughter might ſhew to her iſſue by any ſub- 
{quent huſband. If ſhe did not ſurvive him, there could 
be no danger of that ſort, as the eſtate would deſcend to 
Hewitt Shipphard.— PER CURIAM: Judgment for the 
plaintiff, | | 

Under a deviſe to a wife for life, provided ſhe remains a Doe, ex din. 
widow, but in caſe ſhe marries a ſecond hutband, then 75 „ 
J. S. when he hall attain his age of twenty-three years, the wile 5 = 8 
las an abſolute eſtate till F. S. is twenty-three, though the and Wife, 
| marry before. The teſtator, illiam I arrater, by his will, Mc. Ter. wh 
deviſed as follows: © I give, will, and deviſe unto my loving 7 Te. 339. 
wife, Sarah J//arraker, all that my copyhold meſſuage or 
* tenement wherein I now dwell, with the appurtenances 
* thereto belonging, ſituate in Harpenden, at the time of my 
| © deceaſe, for and during the term of her natural life, PROVID= 
& ED ſhe remains a widow, and does not marry a ſecond huſband ; 
* but if in caſe ſhe marries a ſecond huſband, then 1 give, will, 
* and deviſe the ſaid copyhold meſſuage, or tenement, and all 
Hand every the appurtenances as above mentioned, u to my 
„nephew, John Surry, ſon of my late ſiſter, Elizabeth Surry, 
© lately deceaſed, when he ſhall attain his full age of twenty- 
«* three years, to have and to hold unto him and his aſſigns 
for ever. arab [/arraker, the widow, married the de- 
tendant; and John Surry, one of the leſſors of the plaintiff, 
and the deviſee named in the will of the teſtator, had not at- 
tained the age of twenty-three years. THE QUESTION for 
the opinion of the Court was, Whether the leſſors of the plain- 
uff, or any of them, were entitled to recover in this action? 
And for the leſſors of the plaintiff it was contended, that the 
eſtate, which was deviſed to Sarah Warrater, determined upon 
the marriage with her ſecond huſband, it being given to her on 
condition of her continuing a- widow; and that it either 
reſted immediately in John Surry, the nephew, or it deſcended 
to the heir at law till John Surry attained his age of twenty= 
tree years. ASHHURST, J.—lt is a ſettled principle, that 
limitations in reſtraint of marriage are not to be favoured. 
Wherever an eſtate is given tO a widow for life, provided ſhe 

all not marry, unlets there be a deviſe over immediately, it 
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is merely in terrorem. In the preſent caſe there is a deviſe 
over; but that cannot be extended tarther than th, words at 
tiat deviſe, which are, © to my nephew, John Surry, when he 
ſhall attain his full age of twenty-three gears. Accor ling 
to the ti ue co: ſtruction of the will, it is a deviſe to the wit 
during her widowho«d, and tor ſo muca longer tiine as til 
the teitator's n phew ſhall ' e twenty-three „ears of agc.— 
Takin: it not io veſt till the nephew comes of age, there js 
no chaſm to be ſupolicd by interpoting the heir at Ja «, and 
the inconvenienge of the eſtate being in abeyance in the in- 
terim, is by thoſe means prevented. And it ſcems to have 
been the teſtator's intention, that the widow thovld continue 
in poſſeſſion till the nephew took it. BULLER, |.— The 
intention of the teſtator is extremely clear; if the witlow (i 
not marry, the was to enjov the eltate for her life; if ſhe 
did marry, ſhe was then only to have it till tie nephew at- 
tained his age of twenty-three, when he was to take it, 


Void Deviſes. 


On a caſe from the court of Chancery, it appeared that 


Holtord, eg. e ce Sir John Lade, bart. by his will, dated the 17th © 


wx. et al. Tr. Ter. 


3 Geo. 3. B. R. 
3 Burr. 1416, 


1 Flack, 428. 


« Auguſt, 1730, devited his manors, &c. to four truſtees, 
« and their heirs; and iikewiſe all his leaſei;olds and copy- 
« holds, and perſonal eſtate, to be laid out in the purchaſe ct 
« land; UPON TRUST, and to the UsE of his couſin, ]o#" 
« IN SKIP, in ſtrict ſettlement; with divers remainders vc 
&« in ſtrict ſettlement.” - In 1740, the teſtator died. After 
his death, John Inſtip took the ſurnume of LaÞdE ; in Febru- 
ary, 1751, he attained his age of twenty-one ; in 1750, tic 
faid Joun Lave (afterwards Sir John Lade, baronet), an 
tained his age of twenty-ſix, and married Ann Thral:; 


1759, he died, leaving his wife enceinte of the now plaintit, 


A os Lade, baronet.— In the wil there is a PR0Y150, 
% That ſo often as, and during ſuch time as, the perſon wi, 
« for the time being (in caſe the teſtator had not others fe 
« direCt2d), would have been entitled in poſfe/ſion as terial tv 
« life, or tenant in tail, ſhould be UNDER ie age of tient): 


“ ſix years, then the tru/?ees were to enter, and reccive all the 
rents and profits of the real, and all the intereſt and produce? 


« the perſonal eftate ; out of which they were to aliow, 10! 
& the maintenance of ſuch tenant for life, or tenant in tis, 
„ ſums particularly ſpecified; and all the re was to Acc. 
„ MULATE, and be laid out in the purchaſe of laid, ard 
c ſettled to and upon the ſame truſts and uſes,” —On die 
part of the infant it was intiſted, that he being TENANT 1% 
TALL, the proviſo of limitation to the truſtees, © io 7% #*" 


6 55 
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« )/m the profits of the eſtate, for the purpoſe of accumu- 
& /ation,”” was contrary to the policy of the law, and there- 
fre volb.— The detendants, who claimed under limita- 
tions in remainder, inſiſted, it was 2 good legal limitation, and 
| that the trz/?, for which ſt was created, art not to make it 
| void; therefore, fill his age of twenty-fix, the infant could 
e be allowed, for maintenance, the ſums ſpecified in the 
will, THE QUESTION was, WHETHER the defendant, 
| Roſe Fuller, the heir at law of the ſurvivor of Anna Lade, 
ſohn Fulier the ellen, Hugh OMfiey, and John Fuller the 
wunger, the truſtees named in the will of the ſaid Sir 2 Lade, 
the te/tator, did, upon the birth of the a ago plaintiff, Sir 
john Lade, fake any aud what eft.:te in the premiſes deviſed, 
/y VIRTUE OF THE PROVISO in the will of the {11d — ? 
PER CURIAM: We are of o, nion that Roſe Fuller, the 
heir at law of the ſurviving truſtee in the will of Sir Jahn 
Lade, did NOT tate ANY eſtate in the premiſes deviſed, by 
virtue of the PRO v iso in the will of the ſaid teſcator. | 
Janathan Rudſclell, ſciſed in fee of a frechold eſtate of Rudſdell +. 
1031. per annum, ſoon after his marriage made a ſettleizent, nat de 
by dced poll, dated the 3oth of January, 1744, whereby he ,, Geo. 4. B. R. 
grants to Benjamin Cellyer an annuity of Sol. iffuing out of 5 Burr. 2806, 
particular lands and tenements, to hold to the ſaid Benjamin 
Cher, his heirs and affigns, to the uſe of his wife, Mary 
Rudſdell, and her aſſigns, for her life; and, after her deccaſe, 
to che uſe of all and every of his children, on the body of his 
fad wife lawfully begotten, or to be begotten (other than an 
eldeſt or only ſon), as tenants in common, and not as joint- 
tenants, and their heirs and aſſigns ſeverally, for ever; and 
fer default of fuch children, to the uſe of his right heirs for ever. 
On the 2oth of July, 1754, the ſaid Jonathan Rudſdell, hay- 
ing then iſſue by the ſaid Mary, his wife, only one child, a 
daughter, named Szſaunah, who was born in May, 1748, 
made his will, and thereby, after noticing the ſettlement, 
deviſed to his ſaid daughter, Suſannah, upon ſeveral contin- 
genctes; ſome of them depended upon his wife's ſurviving 
lim, and being left with child ; one of them was as follbws: 
BUT, provided my ſaid dear wife, Mary Rudſdell, BE Nor 
LEFT WITH CHILD by me at my deceaſe, I then give and 
tegueath unto my dear daughter, Suſannah Rudſdell. if /he out- 
ves ber ſaid mother, Mary Rudidell, THE WHOLE of my 
real and eee eftate, at her mother”*s death, for her to diſpoſe 
of as ſhe pleaſes, when ſhe arrives at the age of twenty-one 
years, The will then proceeds with many deviſes over. 
After the making this will, the ſaid Jonathan Rudſdell had 
three more children by his faid toife, Mary, viz. Mary. horn 
in Auguſt, 1755; Jonathan, in September, 1757 ; and Ben- 
nin, in March, 1760. The teſtator, Jonathan Rudſdell, 
ſurvived his ſaid wife, and died in the beginning of the car 
1768, leaving his children beforenamed, — He was then 
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ſeiſed in fee ſimple of the eſtates comprized in the deed po! 
of the 3oth of January, 1744. Suſannah, the eldeſt daughier, 
after the death of her father (in May, 1768), attained he 


age of twenty-one years.--In Eaſter term, 1769, 7n:tha; ö 

Rudſdell, the eldeſt ſon of the teſtator, born after the will, Q 

brought his bill in the court of Chancery, by his next 10 

friend, againſt the ſaid Saannab, the daughter born before ci 

the making of the will, ani Mary and Benjamin, the two tl 

voun,er children, and the perſonal repreſeatative of tle 0! 

rather, on the ground that the father, at the time of mains * 

his will, had only one child, the defendant, Suſannah; and that i 

the plaintiff, and the defendants, Mary and Benjamin Rudidell, 4 

being all born afterwards, made ſuch an alteration in the d 

cumſtances of. his family, as ought to be deemed a revcatin be 

of his will; that it appeared from the will, that the ti later in- 70 

tended only to diſpoſe of hi, real and perſonal eftate upon the pl 
contingencies therein mentioned, and that none of fuch contin- 10 

gencres, and upon which alone the diſpiſition thereby made OX 

was intended to take place, ever happened; and that, there- L. 

fore, either the ſaid will fhould be conſidered as reviked by w. 

uch alteration of circupiſtances, or thut the ſain Joratvn fer 

Rudſdell ought. to be conſidered as having died inteſtate, fach (cl 

will having been intended to take effect only upon events ti 

never happened — Tie cauſe coming oa to be heard, the 5 

Lord Chanceſtor ordered, that a caſe ſhou.d be made or the g 

opinion of the judges of this court, on the wil of the laid > 

Jonathan Rudjdell, upon the follo ing queſtion: * WU.“ 5 

& THER THE PLAINTIFF, Jonathan Rudſdell, is ENTILLED 15 

6 TO ALL, OR ANY, AND WHAT PART »F T!HE REAL af 

„ ESTATES DEVISED BY THiZ SAID WIL?” ANU THE = 

JuDGts CERTIFIED, chat they were of opinion, tha tic ” 

efta:or having left ſeveral children beſides his daughter 3 

Srfarnah, the con ingen g upon which the real eſt ate, ot 45 

any part thereo!, was devifed io her, has not happened; and, 1 1 

therefore, that the ſaid eſtate deſcends to Jonathan, the "1 

_ plaintiff, as heir at law, ſubject to the annuity of 5ol. fe wh 

anmm, provided for the younger children, under the decd ot lim 

ſettlement. | me 
Proftor v. The A. deviſes an advowſon to the fir/t or other ſon B. that a 0 
Biſhop of Bath ſhoulil be bred à clergyman, and be in holy ordert, in fe; but in the 
and Wells, | - 2 7 . g _ 
Thomas Moore, Ce B. thould have no ſuch fon, then to C. in fee. Both ſear 
= an inſant, and deviſes are void, as depending on too remote a Contingency ; (lea 
; Richard Geld. therefore, though B. dies without having had a ſon, the heir rail 
borough, and Ed- = 6 | A O * _ th. 
wad Noe, his at law of the deviſor, aud not C. is entitled. The teſtatris, Na 
Guardians, Mary Progor, being ſeiſed of an advowſon, made her }ait o 
ar —__ will and teſtament, and gave and “ dewifed unto the Las e 
75 e } Ro « other fon of her grandion, Thomas Proctor, that hauld te T. 
2en,Black 358. © bred a clergyman, and be in holy orders, and to his hes and of | 
Mo 


& aſſigus, all her * of preſentation to the ſaid rectorys 


„ &c. But in caſe her faid grandſon, the ſaid Thy 
| | „% xTrociol 


„„ 


Deviles. (Void.) 
„ Proctor, ſhould have no fuch fon, then ſhe gave and deviſed 


„the {aid Tight of pretentation unto her grandſon, the ſaid 
« Themas fh.oore, his heirs and aſſigns, for ever.” Thomas 
Priftor died without having ever had any ſom. TE 
QUESTION was, Whether the deviſe to Thomas Moore could 
take ei. ct as an executory deviiey, ſince it was cl ar that it 


could nat create a contingent remainder, there being no par- 


ticular eflate to ſupport it? THE CouRT were very clearly 
of opinion, that the firſt d viſe to the fon of Thomas Proctor 
was void, from the uncert inty as to the time when ſuch ſon, 
if he had any, might take orders; and that the deviſe over to 
Mere, as it depended on the fame event, was allo void, for 
the words of th- will would not adm't of the contingency. 
being divided, as was the caſe in Longhead v. Phelps, 2 Black. 
704; and there «as no inſtance. in w'uch a limitation after a 
prior deviſe, which was void, from the contingency being too 
remote, had heen let in to take effect: but the contrary was 
expreſslv decided in the Houle of Lords, in tie cate of The 
Earl of Chatham v. Iothill, 6 Brown Caf. in Parl. 451, in 


wich the judges founded their opinion on Butterfield v. But- 


terfield, 1 Vezey, 134, conſ-quently, the heir at lu of the 
teltatris was cutitled.— J udgm nt for the plaintiff. | 


The teſtator, V. Phillips, deviſed thus: “ Lo the Reve- Doe ex dim. 


« rend Adam Aldrider, late af Ameſbury, in Wiltſhire, but 


(; 


* Aldridge, fer and during bis natural liſe only, on this :xprets 
condition, that he do and ſhall, without detay, - fter my 
« deceaſe, ſettie and convey the ſame to truſtees, to t ke 
place at his deceaie, for the uſe and ſupport of the preaching 
* of the word of God at the meeting houſe at Lyndhurſt afire- 
* ſaid for ever; and in caſe uch preaching thold te diſcon- 
* tiaued, I direct the ſame to he appiied towards a {ciool, 
* for te:ching the poor children ef Lendliurſt afoietaid, 
tor ever.“ It was contended for the leſſor of the pi jintiff, 
who claimed the premiſes as heir at law, chat not only the 
limitation ſubſequent to the defendant's life-eſtate, but that 
the life-: ſtate alſo, « as void, by the 9 (res. 2. c. 30, as being 
a deviſe to a charitable uſe. Bur THE CovukT thought 
the point too clear for diſcuſſion; for het, though the ſub- 


ſequent limitation was weil, the defendant's life-eſtate was 


clearly good. "That tie reli ious periual n of the det. ndant 
raiſed no ground of objection to his taking the eſt te; and 
that the deviſe over to the icho-, in cafe the preaching 
mould be diſcontinued, only related to the limitation after 
the defendant's death. 


A. devifed to B. nd the heirs of her body; and for default Doe ex dim. 
of ſuch iſſue, then over; B. died in the life-time of A. and TR 
en A. by a codicil, confirmed the will: held that the heir of TT 00 4- 


Q 4 | B. took 


bes s ; . "Wis 248 . Aldridge, Ea. Ter. 
now preacher at the meeting-houſe in Lyndhurſt, all, &c. 3, Ge 3. B K. 


(geſcribin the premi es), to hoid to him, the faid Adam 4 Ter. Rep, 264. 
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Ea. Ter. 
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Peviſeg. (Void.) 


B. took nothing, though it appeared that A. knew of the deat) 


4 Ter, Reb. Go. of B. and of the birth of her ton, before the making of ti; 


codicil. The teſtatrix, M. Goddard, © devifed to her grand. 
« daughter, Elizabeth Faldſom, and the heirs of her body, lau- 
« fully to be begotten; and for default of ſuch iſſue, to E. 
« the wife of F. Ward, tor life, remainder over.“ It alſo 
contained a proviſo, to reſtrain the deviſees from levying u 
fine, or ſuffering a recovery. After the making of the will, 
E. Foldſom married J. Kett, and, in the lifetime of the devijir, 
died, leuving a ſon, the preſent defendant. The deviſor Enco 
of the birth of the defendant, and of the death of his mother, 
ammediately after thoſe events happened; and afterwards mad: 
a codicil to her will, for the purpoſe of appointing a new 
executor, concluding thus: * And I do hereby declare, that 
my {1d will in writing, bearing date, &c. and this codici, 


which I will ſhall be added to, and deemed part thereof, d. 


contain my laſt will and teſtament.” For THE PLAINTIFF 
it was contended, that the deviſe to Elizabeth Foldſom, and the 
heirs of her body, became void, by the death of Elizabeth in the 
deviſor's life-time ; and that nothing paſſed by the codici] i» 
her children. Fox ThE DEFENDANT it was argued, that 
thouh the devile to E. Foldſom herſelf was void, in the event 
that had happened, the children of E. Foldſom were entit!ed 
under the codicil. Lord KEN VON, Ch. Nothing can be 
better eſtabliſned than that, if there be a deviſe to A. and his 
heirs, or to the heirs of his body, or to A. in tail, and I. die 
in the life-time of the deviſor, the deviſe is void. In this cafe, 
the teſtatrix deviſed to E. Foldſom, and the heirs of her body; 
ſhe, therefore, muſt have taken as a purchaſer, and would, 
in the event of her ſurviving the deviſor, have had the power 
of ſuflering a recovery, and her children muſt have taken by 
deicent; whereas this is an attempt, on the part of the de- 
fendant, to make them take as purchaſers, which would alter 
the courſe of deſcent. Then it has been argued, that this differs 
from former coſes, on account of the proviſo which was 
inſerted in the wil, to p'!ecat the tenants in tail ſuffering a 
recovery: but that was an impotent attempt by the doviſor, 
for tt is not permitted to a farty to give an eſtate to another, 
and deprive that other of the legal conſequences annexed to it. 
With regard to the codicil; it would operate as a repub- 


lication of the will for many purpoſes, ſuch as that of paſſing 


lands purchaſed afier making the will, but not ſo as to alter 
the will. Now, ſuppoſing the deviſor had, by his will, given 
an eſtate in tail to E. Foldfom, and had, after E. Fold(mn's 
death, republiſhed it by a codicil, that would not have alter- 
ed the meaning of the words in the will; and the words 


here uſed are equivalent to thoſe. Tf this codicil were ſufh- 


cient to paſs the eſtate to the repreſentatives of E. Foldſ 
there neyer would be a lapſed legacy when there was 2 
republicauon 


c9‚ͤ; 


Deviſes. (Void.) 


E republication of the will, but it would always in favour of 

ine executors of the legatee deceaſed. — IHE OTHER 

E ![/2>CGES CONCURRED» 

S. Counſell gave certain monies in the funds to truſtees, Doo, er af. . 


W :; truſt for S. Counſell, daughter and only child of her lace rhe dee 
 iuſband, deceaſcd, then of the age of twelve years, © until, 3. R R. 
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« ſhe ſpguld attain twenty-one, and when and ſo ſoon as ſhe 4 Ter. Rp. 206. 


w — 
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OT 


| « ſhould attain that age, then upon truſt to pay and transfer 
| © the ſame to S. Counſell, her executors, &c. to and for their 
„ own uſe and benefit; and in caſe S. Counſe!l SHOULD DIE 

© UNDER TWENTY-ONE, LEAVING ANY CQHILD, or child- 


ren, of her body, mos rs. begotten, then in iruſt for all and 
every ſuch child and children, who ſhould live to attain his 
' or their age or ages of twenty-one, and to be equally 
divided between them. Bur IN ASE S. Counſell sK0ULD 
DIE UNDER TWENTY-ONE, WITHOUT LEAVING ANY 
cHILD, or children, or being ſuch, they ſhould all die 
under twenty-one, then in truſt for her three nieces, 
« Mary, Ruth, and Sarah Ogle.” S. Counſell, the daughter, 
married B. Doc, attained the age of twenty-one, and had two 


| children living at the time of her death, which happened in 


the life-time of the teſtatrix. The two ehildren of S. Counſel, 
the younger, were the plaintiffs in the ſuit; and Rath (for- 
merly Ruth Ogle), the ſurvivor of the three nieces of the 
teſtatrix, and her huſband, were the defendants. Fox THE 
PLAINTIFFS it was argued, that the children were entitled 
under the will; for it was undoubtedly the intention of the 
teſtatrix, that her grand-children ſhould take before her 
nicces, as the three objects of her bounty were: 1ſt, her 
daughter; 2dly, her grand-childrenz and, 3dle, her nieces. 
Lord KEN VON, Ch. } —Nothing can be more clear than 
the words of this will. The deviſe is to S. Cunſeil, when 
ſhe ſhall attain the age of twenty-one, and if the ſhall die 
under twenty-one, leaving children, then to thoſe children; 
dut ſhe did not die under that age, and therefore nothing can 
paſs to the grand-children. If this event had occurred to the 
teſtatrix, moſt probably the would have provided for it, and 
given the money to the grand-children : but, as ſhe has not 
done ſo, we cannot ake a will for her. Nothing is given 
to the grand-children, but upon an event which did not 
happen —A$sHHURST, J. of the ſume opinion. BULLER, 
There is a diſtinction in ſome of the caſes, Willing v. 
Baine, 3 Pere I ins. 113, and a caſe there referred to, 
detween words giving a remainder over, and an original 
deviſe; in thoſe caſes the deviſe was good, not as a remainder 
over, but as an original deviſe; but here was no original 
deviſe to the grand-children, but on an event which lid nor 
happen.—GRrose, J. agreed. Lord Kenyon, Ch. J. then 
aid, that, as this was a caſe from the court of Chancery, the 

orm 
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form of the caſe muſt be altered, as in Sabbarton v. Sablbar. 
ton, Caſ. Ten p. Talb. 245. beiore the Court could certify g 
the Lord Chancellor; tor, that as it now ſtood, of a limiti. 
tion of money, they could not take judicial notice of |, 
And the caſe having been altered accordingly, in which i: 
was ſt:ied as a limitation of a term of years, the following 
certificate was ſent by this Court: Ve are of opinion, that 
the plaintiffs toe no gſtate whatever in the ſaid leajeh1!d pre- 
mijes, by virtue of and under the ſaid will of the ſaid Sart) 
Counſel; the events upon which the limitation, under which 

they claim, was te take place, not having happened.“ 
John Southey Under a deviie of lands to truſtees in fee, in truſt for 1. 
| 5 (an infant), for ninety-nine veais, if he thall fo dong live, 
the Honourable and, after tat term, to his firſt, ſecond, third, and fourth 
HughSomerville, ſis, and the iſſue male of their bodies, for the like term of 
or Ap or ninety-nine years, as they ſhall be in ſeniority of birth; and 
Southey, Robert in default of ſuch iſſue male in him or them, then to B. and 
Southey,Thomas the iſſue male of his body, for the like term of ninety-ninc 
1 years; and in default of ſuch iſſue male, then to the right 
Sarah Periam, heirs of the deviſor. A. takes an eſtate for ninety-nine 
il. Ter. years, determinable with his life, and, upon his death, his firſt 
4 555 jon takes a like ſtare; but the fubſequent limits tions to his 
*. .- other ſors, and to B. ate void. — The teſtator, Connin 
Southey, being ſeiſed and poſſeſſed of frœehold, copyhold, and 
leaſchold eſtates, derifed “ all the reſt of his eſtates and 
fands, both in poſſeſſion and reverſion, and all his repute 
& manors and tee-{imple eſtates, and ail other his copyho!d 
c and | aſehold eſtates, not before deviſe, to the defendants, 
& Hugh Somerville and H. F. Luttrell. and the ſurvivor, &, 
in tee, in truſt to preſerve contiugent remainders; and as 
« to Il his fee-fim; le, copyhold, and leaſehold eſtates, in the 
c patiſhes of Fitzhead, &c. and elſewhere. in the county ot 
« Somerſet (escept the annuity there:nbefore given to 8. 
« Periam. and the leaſehold ehate given to William and 
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Deviſes. ( Void.) 
emsr, What eſtate the plaintiff, John Southey Somerville (1), 


took under the will of the deviſor in his frechold, copyhold, 
and leaſehold eſtates, reſpe..ively ? SECONDLY, What eſtate 
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the firſt ſon of the plaintitf will take under ſuch will? 


THIRDLY, Whether the ſecond, third, and fourth ſons of 


the plaintiff will take any and what eſtates under ſuch will ? 
FOURTHLY, Whether any other ſons of tie plaimiff will 
tike any and what eſtates unde! fuch will? FIFTHLY, 
What eſtate the defendant, Jo!z Southey, takes under the 
ſaid will? 81XTHLY, Whether the iſſue male of John 
Southey can take any and what eſtates under ſuch will ? 
SEVENTHLY, What eſtates the defendants, Robert and Thomas 
Southey, take under the ſaid will; and whether their iſſue 
male can take any and what eltates under the faid will? 
EIGHTHLY, Whether Hugh Somerville and H. F. Lutrel! took 
any and what eſtate under the ſaid will? PER CURlam: 
We are of opinion, that Hugh Somerville and Henry Fownes 
Luttrell took a fee-ſimple in the freehold and copyhold eſtates, 
according to their reſpective natures, and the abſolute intereſt 
in the leaſehold eſtates, deviſed to them by the will of the 
teſtator, Cannon Southey, ſubject, however, to the truſts of the 
faid will; and that none of the ſubſequent limitations are 
limitations of uſes executed by the ſtatute. It the ſubſequent 
limitations had been limitations of uſes executed by the 
ſtatute, we are of opinion that Zohn Southey Somerville would 
have taken an eſtate for a term of ninety-nine years, deter- 
minable with his life in the freehold and copyhold eſtates of 
the teſtator, and in his leatchold eſtates, if they ſhould fo 
long continue ; and that, upon his death, his firſt ſon would 
take a like cſtate for a term of ninety-nine years, deter- 
minable with his life in the frechold and copyhold eſtates, and 
in the remainders of the leaſchold eſtates ; and that the ſeve- 
ral ſubſequent limitations to the ſecond, third, and fourth ſons 


of the taid John Southey Somerville, and the limitation to the 


defendant, Fohn Southey, and his iſſue male, and the limita- 
tions to Robert and Themas Southey, and their iſſue male, 
would be void; and that the other tons of the plaintiff, ahn 
Sruthey Somerville, would not take any eſtate under the teſta- 
tor's will. | ; 


The teſtator, Fohn Poad, made his laſt will and teſtament Goodill v. Brig- 


in writing, and thereby gave and deviſed unto his ſiſter, Eſther bam, Hil. Ter. 


Rogers, her heirs and aſſigns for ever, the ſaid farm and tene- 
ment, with the appurtenances. And the laid Fohn Poad, by 
his ſaid will, declared, that his will further was, that what 
Mate and effects he had thereby given to his ſaid ſiſter, ſhould 


eee ener, 3 


(1) Though it was not directly ſtated in the caſe, that J. S. Smerville had no 
children when the will took effect, that circumſtance appeared from the different 


be 


dates, he being a miner and unmarried, 


38 Geo 3. C. B. 
1 Paul. & B.. 
192. 


= 
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Pl . . , 9 

4 be fully veſted in her, notwith/landing her coverture, Aus 217k 
f THAT SHE MIGHT GIVE, SELL, AND DISPOSE or Tur he 
| SAME, as ſhe ſhould think proper; and alſo give acquittances | po 


and other diſcharges, ſo as not to be under the control of her | 
ewn huſband, the ſaid C. Rogers, which ſaid huſband ſpouli ud 
not intercede or meddle with any of the eſtate, or effo#ts, there. 


i | by given to his ſaid ſiſter. The ſaid C. Rogers, and Ejther -s 
4 his wife, by virtue of the ſaid will, entered into the ſaid ra 
| farm and tenement with the appurtenances, and became 18 

an 


ſeiſed thereof in their demeſne, as of fee in right of the ſaid 
E/ther, and being ſo ſeiſed &c. C. Rogers, and Eſther hir hay 


wife, by leaſe and releaſe, conveyed the 3 to P. Merty, ; 
in fee. —T he queſtion was, Whether Eſther Rogers could " 
convey the premiſes in diſpute, without levying a fiue, the 0 1 


eſtate by the words of the will havin been given to her in 
fee, with a power to diſpoſe of it, without the control of her Fi 
 buftand?—EyRE, Ch. J. It ſtruck me on reading this cafe, 12 


that it would be very difficult to ſuſtain the conveyance in * 
queſtion : and when it was admitted in argument, that this rp 


was @ deviſe in fre. ſimple, with a power ſuperadded, ] did not 
comprehend how that could be. But the power is incon- vl 
ſiſtent with ſuch an eſtate. If we trace back the nature of 


uſes, it will be clear that this cannot be conſidered as a power. 
Powers are the modifications of the uſes of that eſtate, which ho 
a man has to diſpoſe of; and great latitude is allowed in K 
mak ing thoſe modifications. If a man employ the proper * 
means, he may create all kinds of powers that are conſiſtent ge 
with, and within the extent of, his fee-ſimple ; and until his n 
fee-ſimple is exhauſted, I know of no power, no diftribu- 5 
tion (provided it do not violate the rules of law), which 5. 
could not be ſupported : as far as that goes, the doctrine of Y ; 
powers is very intelligible, The power which any one creat!s « } 
muſt be exerciſed over his own eſtate ; but when it has been en- * 
erciſed over that eſtate, to the extent of that eſtate, that is f b 
% en he has given away the whale fee-fimple, and the whole ue r 
of the fee-ſimple too, it ſeems to me that he is functus officio. x f 
What remains for him to do? All which he does beyond 8 1 
that, goes to ſay in what manner the fee-fimple ſhall be en- « 7 
joyed by the donee, and is matter of direction intended by « | 
the donor, to control all the rules of law. I hen a deviſer 3 
gives an eftate to à feme covert, and attempts to relieve her 5 : 
from the diſability ariſing from her coverture, his eſtate being 6 0 
erhauſted, the law oy control her enjoyment of it. It is true « f 
that he may modify her enjoyment of the eſtate, as far as « 0 
within the uſe of the eſtate, as if he make a conveyance in fee « 6 
to truſtees, and direft that the wife ſhall have the eflate to he, (0 


1 ſole and ſeparate uſe, and make a ſubſequent declaration to ſuch hy 
1 uſes as fhe ſhall appoint, the uſes will wait upon that declara- ler 
. ein, and as ſeon as any flep has been taken to execute the 1 5 

| be 
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the uſes will receive that direction, from the appointment which 
he intended that they ſhould receive. In that caſe, the ap- 
pointment under the power, will enure as a limitation of 


| thoſe uſes which he had a right to limit. But the preſent 


caſe ſeems quite beyond the ſcope of a power and of all 
the rules of law, which have prevailed with reſpect to the 


execution of powers. The deviſer has given a fee-ſimple to 


the wife, to be enjoyed by her to her ſole and ſeparate uſe : what 
does the law ſay ? The law ſays that a teme covert cannot take 


an eftate to her ſole and ſeparate uſe. The deviſor ſhould 


have taken the 2 ſteps to carry his intent into effect: 


he ſhould either have deviſed the eſtate to truſtees, with the 


uſes waiting on what he might authorize her to do, or he 
ſhould not have given her the whole fee: in either of which 
caſes, this power might have been well executed. This 
appears to be the ſtate of the caſe on principle; and, on au- 
thority, there is nothing which goes to eſtablith that where 
there is a direct conveyance of an eſtate in fee-ſimple, any 
uſe can be grafted upon it; much leſs an uſe of this nature, 
the object of which is to enable a /me covert to do, what, 
by law, ſhe is diſabled from doing. All powers which can 
be given, muſt be part of the uſe of the fee-ſimple, and the 
moment that uſe is exhauſted, there can be no ſuch thing as 
annexing ſome new uſe, beyond all whuch the party himſelf 
had to give. Judgment for the plaintiff. 
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The teſtatrix, Suſan Jollaud, being ſeiſed in fee, by will, Hoägcon and iis 
deviſed in the following words: —“ I give and deviſe unto Wife e. Am- 


« the reverend William Arnold, &c. and Iſaac Pennington, _ et al, 


«* &c. and their heirs, all that my manor of H. &c. and alſo 20 Geo. 3. R R. 


Hall that my other farm, called D. &c. and alſo all other atfirmed in Dom, 
“ my manors, meſſuages, lands, and tenements, whatſoever, T.. 1 Pag. 


| © Kc. to hold the ſame unto the ſaid William Arnold, and? 345 


2 2 Penningten, and their heirs, to ſuch uſes, and upon 
© {uch truſts, as are hereinafter mentioned: that is to ſay, 
« to the uſe and behoof of my dear ſiſter Elizabeth, the wife 
of Mr. John Belchier, and ber aſſigns, for and during the 
* term of her natural life; and after the determination of 
© that eſtate, to the uſe of the ſaid Milliam Arnold and Iſaac 
« Pennington, and their heirs, during the life of the ſaid 
Elizabeth Belchier, upon truſt, to ſupport and preſerve 
© contingent remainders, &c.; and, from and after her de- 
* ceaſe, then to the uſe and behoof of the heirs of the body 
© of the ſaid Elizabeth, lawfully iſſuing ; and, for want of 
* ſuch iſſue, then to the uſe and behoof of my dear ſiſter, 
* Catharine Folland, ſpinſter, and her aſſigns, for and during 


© the term of her natural life: and from and after, &c.“ 


(with the ſame limitations, and in the ſame words, as before, 
to the truſtees, for the life of Catharine Folland, and, after 


ner death, to the heirs of her body); “ and, for want of 
« ſuch 


Ince. 1 wh 
—— AW 
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& ſuch iſſue, then to the uſe and behoof of my own right 


« heirs for ever.**— El;zabeth Belchicr, the firit deviſee, died 
in the life-time of the teſtatiix, leaving one daughter, Catha- 
Tine Belchier, one of the deiendants. The teſtatrix after- 
terwards died, without altering her will. — The queſtions 
ſtated for the opinion of this Court, on the above cafe, 


were; 1. Whether Catharine Belchier, the daughter of EA. 


zabeth Belchier, took any, and what eſtate, under the will of 
Suſan Folland *—2. What eſtate Catharine Folland took un- 
der the ſaid will? When the caſe came on to be argued, 
Lord Mansfield aſked, Whether it was meant to contend, 
ſuppoſing the deviſe to Elizabeth Belchier would have been 
an cſtate tail, in the event of her ſurviving the teſtatrix, that, 
in the event which had taken place (of Elizabeth's death 


happening before that of the teſtatrix), her iſſue could take 


bv purchaſe ?—And it was anſwered, That the cafe of Goal. 


right v. Wright (1), was againſt that point: and Buller, J. 


mentioned Hutton v. Simpſon, 2 Vern. 722. as a prior caſe 
exactly of the ſame fort. —Loid MAansFIELD : This is the 
common caſe of a remainder after an eſtate tail, where, it 
the firſt eſtate never takes place, the remainder veſts in pos- 
ſeſſion immediately. With regard to the queſtion, Whether 
the interpoſition of truſtees to preſerve contingent remaind- 
ers, ſhall vary the rule of law (which ſays, that where, i 
the ſame infirument, there is a limitation to the anceſtor fir life, 
and one to his heirs, general or ſpecial, the heirs ſhall not take by 
prirchaſe)? whatever our opinion might be upon principle and 
authorities, if the point were new, we all think, that, fince 
this is literally the ſame caſe with Coulſon v. Coulſon, 2 Strange, 
1125. 2 At. 246, 247, 250. (2), and that has ſtood as law 
for ſo many years, it ought not now to be litigated again. It 
would anſwer no good purpoſe, and might produce miſchici, 
The great object, in queſtions of property, is certainty ; and 
if an erroneous or haſty determination has got into practice, 
there is more benefit derived from adhering to it, than if it 
were to be overturned. Many eſtates may be enjoyed under 


— 


n — 


(1) P. R. H. 1717. 1 P. V. 397. Deviſe to A. and his iſſue, remainder to B. 
and his ifluc, remainder to the heirs of A. A. dies in the life-time of the teſtator, 
without iſſue. B. dies alſo in the life-time of the teſtator, leaving a daughter, whs 
was alſo heir of 1 Held by Parker, Ch. J. and the whole Court, that the daughter 


took nothing, either as the iſſue of B. or as the heir of A. though it was argued 
that, in the events which had happened, ſhe might take by purchaſe under the de- 
ſcription of .4.'s heir. S. C. at more length, 1 Sr. 25. 


(2) The deviſe in C:uifer v. Coulſon, was as follows: Robert Bromley deviſes to 
his grandſon, Robert Couljor,, and his affigns, for his life, natural, the reverſion of 
land expectant on the death of the devifor's ſiſter; and from and atter the deternit- 
nation of the eſtate for life of the ſaid grandſon, then to truflees, during the life of 
his grandſon, to preſerve contingens remainders z and from and after the death ot 
his grandſon, unto the heirs of his body lawfully begotten, and to be begotten 5 
with divers remainders over.— AND THE COURT were clear, that this was au 
eſtate tail in the grandſon, 


the 


Deviſes. (/oid.) 


the authority of Corlſon v. Coulſn, the titles to which would 
be ſhaken if che deciſion in that caſe were to be over-ruled; 
and the cafe is ſo generally known among conveyancers, that 
it is impoſſible there ſhould be many held under the contrary 
conſtruCtion, becauſe, if there were, they would have been 
controverted, — BULLER, J. It was a long time before I could 
reconcile myſelf to the determination in the cafe of Coulſon v. 
Gulſon; but now I am not clear, that, even if the queſtion 
were quite new, I ſhould not be of the ſame opinion, which 
the Court then entertained. If a teſtator make uſe of legal 
phraſes, or technical words only, the Court are bound to 
underſtand them in the legal ſenſe. They have no right nor 
power to ſay, that the teſtator did not underſtand the meaning 
of the words he has uſed, or to put a conſtruction upon 
them, different from what has been long received, or what is 
afixed to them by the law. But if a teſtator uſe other words, 
which manifeſtly indicate what his intention was, and thew 
to a demonſtration that he did not mean what the technical 
words import, in the ſenſe which the law has impoſed upon 
then, that intention muſt prevail, notwithſtanding he has 
uſed ſuch technical words in other parts of the will. Lord 
Hardwicke truly ſaid, in Baghaw v. Spencer (1) — “ there 
can be no magic or particular force in certain words, more 
than others; their operation muſt ariſe from the ſenfertiey 
„carry.“ —And I ſay, that ſenſe can only be found, by con- 
fidering the whole will together. There is no rule better 
eſtabliſhed, than that the intention of a teſtator expreſſed in 
his will, if conſiſtent with the rules of law, thall prevail. 
That is the firſt and great rule in the expoſition of all wills; 
and it is a rule to which all others muſt bend. It fays, „If 
conſiſtent with the rules of law; but it muſt be remem- 
bered, that thoſe words are applicable only to tie nature and 
operation of the eſtate or intereſt deviſed, and not to the con- 
ſtruction of the words. A man cannot, by will, create a 
perpetuity; he cannot put the freehold in abeyance ; he can- 
not limit a fee upon a fee; nor make a chattel deſcendible to 
heirs 3 nor prevent a tenant in tail from ſuffering a recovery. 
But the queſtion, whether the intention be conſiſtent with the 
rules of law or not, can never ariſe, till it is ſettled what the 
intention was. This can only be diſcovered, by taking the 
whole will together. If it be apparent, I know of no caſe 
that favs, a ſtrict legal conſtruction, or a technical ſenſe of 
any words whatever, ſhall prevail againſt it ; except that of 
Perrin and Blake (2). And I have no difficulty in ſaying, 
that I do not look upon that caſe as ſuch ; nor, if ever a 
imilar caſe ſhould ariſe, ſhall I think myſelf bound by it, 


— 


(1) 1 Vs, 142. 2 A.. 246, 570. 577. (2) Vide p. 103, ſupra. , 
ut 
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| ; . . 3 3 had ets 

U conſider the queſtion as if that caſe never 
wrongs > Wiggin be {aid of it 18, that, as wm it 
reſpeRs any rule of law, there were the opinions of fi 


. , , - * . | q : 
judo inſt fix (1).—If the intention does not plainly ay 
1 — a legal ſenſe of the words muſt prevail, 
and on that ground, I could be ſtrongly inclined to ſay, in 
the preſent caſe, even if the deciſion in Coulſon v. Coulſon had 


never taken place, that Catharine Folland took an eſtate tai); 


for the teſtatrix has uted nothing but legal words. 7 RY 
is to A. for life, remainder to truſtees to yo 2 
remainders, remainder to the heirs of the body of © here 
had been no deviſe to truſtees, the caſe would | o plain, 
that no man could doubt about it. What hon 5s the * 
of ſuch deviſe to ſupport contingent remainders? It is a 80 
and technical limitation, the peculiar language of convey- 


ancers. The effect of this ſort of limitation, in a deed, is 


. 
ſettled. There it is not ſufficient to turn words of r 
into words of purchaſe. "The teſtatrix has not ſhewn, by any 


other words, that ſhe meant to uſe the technical expreſſions | 
in a different ſenſe from what the law has put upon them; 


a Nino, 
d, therefore, the legal ſenſe muſt prevail. This diſtin n 
. expreſsly mes. by Lord Northingion, in a caſe 4 
Auſtin v. Taylor (a). It ſeems to me to be falſe logic, to pu: 
a different ſenſe upon any words, from what, 5 genera, 
they import to bear, by mere inference from t Fs 
themſelves, unexplained by any others; though, ; _ 
words manifeſt the intent, I know of no law that ſays, 


intent ſhall not prevail. But whatever might have bcen my 


opinion on the ſubject, if neither Duncombe 1 
3 Lev. 437. nor Guſſin v. Coulſon, had ever exiſted, ye _ 
thoſe deciſions, and the great length of time, during wi . 
they have been conſidered as law, I look upon arg "_ 
marks, which ought never to be removed, nor ſha - 5 
PER CURIAM: If Elizabeth would have taken 40 - 
« tail, in caſe ſhe had ſurvived the teftatrix, _ 275 1 
her dying before the teſtatrix, it is a lapſe 5 ns Far 
« Catharine, the daughter of Elizabeth, can = p n 1 
„As to the queſtion, Whether Elizabeth would | "eh - 
« an <ftate tail, whatever our opinions might be, 5 * 
« were new, we think, as the caſe of Coulſon v. guiſon, | 


: ; again 
“literally the ſame, the preciſe queſtion ought not to be ag 


: 8 „ in 
« litigated; and by that authority we are bound o * 
te the words of the certificate in that caſe, that, as it app — 
de that there is, after the determination of the eſtate to 


ä — 


— 
— 
* 


| 1 d De Grey, Ch ]. 

Lord Mantel, Aſton, J. and Wills, J. in B. R. an | c 1 
us 3 e againſt Nite, J in B. R. and Parker, Ch. Balcn, 
Adams, Baron, Gould, ] Perrot, Baron, and Nares, J. 
(2) He cited this caſe from a MS. note. 
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. to Elizabeth Belchier, a deviſe to William Arnold and Iſaae 


« Pennington, and their heirs, for and during the lite of f 
| « Flizabeth Belchier, we are of opinion, that Elizabeth in 


, « Belchier, if ſhe had ſurvived the teſtatrix, would have 1 
taken an eſtate tor life in the premites deviſed to her, not | 1 
5 « merged by the deviſe to the heirs of her body, but by chat | +l 
4 „ deviſe an eſtate tail in remainder would have veſted in the $ 
. « ſaid Elizabeth. Conſequently Catharine Belchier, the H 
| „daughter of Elizabeth, took no eſtate under the will of 1 
%% Jolland, but Catharine Hodgſon, late Catharine Fol- 41 
* and, took an eſtate for life, in all the deviſed premiſes, not | 

. „ merged by the deviſe to the heirs of her body, but, by that 4 
* devite, an eſtate tail in remainder veſted in the ſaid Ca- 4 
1 eviſe, | 

al & tharine Folland.“ | 1 
5 The teſtator, Richard White, by his will {inter alia), Hamilton Vchite 1 
A deviſed as follows: “ All the reſt and reſidue of his eſtate in yg oo 3 
N Bantry, not ſettled on his eldeſt ſon Simon's marriage, and Whfe, = R. | 
1 not thereby deviſed to his fon Hamilton, and all his right, title, Mic. fer. i 
J and intereſt, in the manor, towns, and lands of Bantry, with all 22 1 in - i 
* th? appurtenances thereof, together with all remainders an „ ; 1 
5 reverſions of the ſettled lands, he gave 79 his elde/? fon, Simon 10g. 344 m 4. i 


c White, and the heirs of his body, lawfully begotten ; and for 6 Ter. Rel. $18. 
default of ifſue of his ſid ſon, Shun, he deviſed his ſaid bt 
ENTIRE ESTATE AT BANTRY #7 his ſon Hamilton Whitey io 


0 0 ud the heirs of his body, lawfully begotten, and for default of 1 
oh ijue of Hamilton, then he deviſed mis ENTIRE ESTATE OF 1 
2 Bax YR 10 hig daughter, M. Longheld, for lie, and aficy her 1 
5 deceaſe, to the heirs of her body, lawfully begotten, remainder to 7 4 
Js bis own right heirs.” Simm M, hite, the eldeſt ſon, died in 1 
i the life-time of the deviſor, on the 2d of September, 1776, 1 
** leaving iſſue, Richard White (the defendant in error), and 1 
1 three other ſons and one daughter; the deviſor, who knew of (| 
= his death, afterwards died on the 27th of September, 1776, {1 
is Hamilton I hite, his ſecond ſon, being then unmarried, and 4 


by about thirty-five years of age.—Lord Mansfield, Ch. J. | 1 
nd Our wiſh is to ſupport the plaintiff below, and I have en- | 
favoured to diſtinguiſh this out of the reaſon and letter of 


85 the authorities. For no one can doubt that the intent of the 1 
5 teviſor is otherwiſe defeated. This will was intended as a ö 
I continuation of a family ſettlement on the marriage of the de- 


= wlor's eldeſt ſon; and it is impoſſible to ſuppoſe he had an 
1 dea that the iſſue of his eldeſt ſon could be ſet aſide for his 
- cond fon. If this matter had been taken up as res integra, 
life he intention of the deviſor might have had weight: but this 
511.4 matter of real property, and the point is ſo well ſettled, 
2nd the letter and reaſon of the authorities are ſo clear, that it 
1 umpoſſible to ſhake them even if they were more erroneous 
cg, hun any one can ſuppoſe them to be. The caſe of the deviſce c 

lang before the deviſar happens every day; and many titles depend 
40 Vox. III. R pan 


—— : 
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upon it. Tt is proper, therefore, to ſee what is the eſtabliſhel 
law. Lands at common law were not deviſable ; and though 
they were deviſable in ſome places by cuſtom, yet very little 
is to be found as to deviſes of land in the books before the 


| ſtatute of wills. But in perſonal bequeſts it is ſettled, that 


if a man give to a legatee, as the will does not ſneak till the 
teſtator's death, if the object of his bounty die in his life. 
time, the bequeſt is lapſed ; for none can x He in his right 
who had nothing himſelf; and there muſt be a perſon in eſt; 
in whom it may veſt. Brett v. Rigden, Plowd. 345. is tic 
firſt caſe after the ſtatute of wills; that was a deviſe to A. and 
his heirs : the Court held this lapſed by the death of A. in the 
life-time of the deviſor, becauſe the heir was no object of the 
deviſor's bounty; and this was only a mode of giving a fe 


to the principal; the word heir only denoting the quantity 6: 


the eſtate. Hartop's caſe, Cr. Elia. 243. was the next; this 
was an eſtate tail, with remainders over; originally, perhaps, 
diſtinction might have been made between that and the former 
caſe. In cafe of a devife in fee, the heir can be no object; 


but in the caſe of an eſtate tail, he claims per formam din, 


and the iſſue is part cf the object of the deviſor's bounty, 
But the authorities put them on the ſame footing ; and the 
reaſon is material to attend to, becauſe every man claiming 
under a will muſt claim as a purchaſer ; and unleſs he take it, 
his heir cannot. It is admitted that if this had been a deviſe 
to a ſtranger, this would have been the law. But a diſtinction 
is contended-for, where the devife is to the heir at law in tall, 
with a remainder over, and a deviſe to a ſtranger; and that 
there is no caſe where the deviſe has been to the heir at lay. 
J doubt this, for Hutton v. Simpſon, 2 Vern. 722. ſeems the 
caſe of an heir at law: and there is no diſtinction between an 
heir and co-heirs: both being diſinherited. In Packman v. 
Cole, 2 Sid. 53, 78. and in Ambroſe v. Hodgſon, p. 237, ſupra 
there was an heir. But if this diſtinction were admitted, how 


is the heir to take? If the implication be this, that fo long 2 


A. has iflue, B. ſhall not take; this holds in the caſe of 2 
ſtranger: and there is an end of the heirſhip if he take by 
the will. So if it be this, that nothing ſhall go to the ſecond 
deviſee until failure of iſſue of HJ. but that the eſtate ſhall 
deſcend to the heir at law, guou/qzze, this will hold equally if the 
deviſee be a ſtranger. The laſt ground, and perhaps the belt, 
is, that the event overturns the whole will, and that the heit 
ſhall take, not being diſinherited by expreſs words. But this 
is begging the queſtion, for he is diſinherited by the expres 
words of the will; by giving Simon only a qualified eſtate, It 
is ſaying, he ſhall take nothing by deſcent. It is therefore 
impoſſible to get over the letter or reaſon of the authorities, ot 
to make any diſtinction in fay6ur of the heir. The dictum of 
Pipham, in Fuller v. Fuller, Cro. Eliz. 423. is extraſudie 
Fl 
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end he puts it in a way not ſupported by the counſel here, for 
he would have none of the ſons diſinnerited. And there is 
other ſaying of his there, which is palpably wrong, as to a 
deviſe to a dead man and his heirs, that the land ſha!l go to his 
heirs. Upon every ground, therefore, the judgment mult be 
reverſ:d.—\ViLLEs, J. and ASsariursT, J. of the fame 
opinion — 3UULER, ſ. The event in this caſe was not pro- 
vid-d for. In G:odright v. Wright, it was fully ſettled that 
the words © heirs,” Ke. are a deſcription of the eſtate of the 
firſt taker, I am inclined to think Hartep's caſe that of an 
heir at law; he was a brother, nor do I think the melrus ingui- 
yren4um Was on the ground ſuggeſted; for if there were any 
diſtinction between the heir and a ilranger, the Court could 
not have given ä they did. without firtt knowing 
whether he was actually heir. As to Popham's opinion, it 
was not intended to be confirmed by Lord HAacc geld, in 
Ge:dright v. Wright; 1 Stra. 25. 1 Pr. Wins. 307.; for he 
ſays it is miſtaken in expreſs words; and it was only mentioned 
to ſhew, that allowing that dictum, it did not apply to the 
caſe then before the Court: b-hdes, ſo material a diſtinction is 
not even noticed in Pr. William. There does not appear on 
the face of the will, an intent not to diſinherit the heir at law; 
for by the will the remainder-man is preferred to the iſſue of 
the firſt taker. As to implication, it is a ctihcuit thing to 
imply a deviſe, where there is an expreis one to the contrary, 
and the thing not within the conternplation of the deviſor. 
Nor is the will to be altered by the event. But the rule of 
hw is, that if any part of a will can takes effect, it hall; here 
the remainder may : but according to the conitruction put on 
the caſe for the defendant, no part can. I doubt whether the 
caſe put at the bar is correct; tor a deviſe on failure of iſſue, 
and not till then, would ſtiil be a remainder, and take effe&t 
immediately if the prior deviſe were removed. Judgment of 
N. B. in Ireland ræverſed (1). Poſtea to the defendant. 


A deviſe to Margaret (an only child) for life. remainder to Den, & dim. 
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tie firſt ſon of her body, „ if living at the time of her death,“ Badelyffe v. : 
8 Bagſhaw, ct al. 


and the heirs male of ſuch ſon, and for default of ſack iſſue to gif Ter. 


the ſecond fon of her body, “ if living at the time of her 3e 3-0. 3. ER. 
death,” and the heirs male of ſuch ſ:coad ſon, &c. and for * 7% Rep 512. 


default of ſuch iſſue male, remainder to A.; Margaret had one 
ſon, who died in her life-time, leaving a fon; held that 
Margaret only took an eftate for Ife, and that neither her ſon 
or grandſon took any eſtate, but that che rema nder to A. 
took effect. — The teſtator. Adam Barſhew, being ſeiſed in 
tee of the premiſes in queſtion, after deviſing an ample eftate 


ah. _— 


. 4 ) The judgment of this Court was afterwares armed in Dom, Proc. May 
by 1732. e 
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to his nephew, deviſed unto his daughter, Margaret Bagſtun, 
as follows: All his eſtate, lands, tenements, and premiſcs, 
called Black Edge, in the pariſh of Hope, in the county of 
Derby (being the premiſes in queſtion), for and during 
* the term of her natural life, and from and immediately 
* after her deceaſe to the firſt ſen of her body, 1F -Livixg 
„ AT THE TIME OF HER DEATH,” and the heirs male of 
ſuch firſt ſon; and for default of ſuch iſſue to the ſecend ſon ol 


her body, IF LIVING AT THE TIME OF HER DECEASE, 


La 
* 


and the heirs male of ſuch ſecond fon; and fo to the third, 


fourth, &c. and every other ſon and fons of the body of the 
faid Margaret, and their heirs male, as they ſhould ſeveraily 
and reſpectively follow in ſeniority of age, and priority of 
birth: AND FOR DEFAULT OF SUCH ISSUE MALE, #9 his ſaid 
nephezv, Richard Bagſhaw, and the heirs male of his bad; 
and for default of ſuch iſſue, to his faid nephew, William, and 
the heirs male of his body; and for default of ſuch iſſue, to 
his faid nephew, 7%, and the heirs male of his body; and 
for default of ſuch iſſue, to his own right heirs. Margaret 
Pogſhaw (the only daughter and heir at law of the teſtator) 
entered on the premiſes in queſtion, and afterwards married 
Keobert Radcliffe. They had iſſue, one ſon, the father of the 
leſlor of the plaintiſt, which fon died in the life-time of the ſaid 
Margaret, in 1783; Robert Radclyfe, the grandfather, having 
died in 1749. Nicfard and William Bagſhaww, two of the 
deviſor's nephews mentioned in the will, both died without 
ifTuc, in the life-time of Margaret; and ſhe alſo died in No- 
vember, 1786. At the time of her death, the leſlor of the 


plaintiff was an infant; aud John Bagſhaw, 7he- other nephew 


f the deviſpor, entered and poſſoſſed himſelf of the premil-s in 
queſtion: and in Hilary term, 1787, he ſuffered a recovery 
ta-reof, and died in 1792; and under him the preſent de- 
t-ndants cla m. "The leſſor of the plaintiff was the heir at 
of Margaret Radclyffe, and of the deviſor, and came of 
age in December, 1794. — THE QUESTION was, What eſtate 
rn deviſor's daughter, iargaret, or her fon, took on tie 
one part, and the deviſor's nephews on the other? And for 
the plaintitF it was contended, that it clearly appeared from 
ne deviſor's btnation with reſpect to his family, and from the 
whole of his will, that his general intent was, that the limi- 
ration over to his nephews ſhould never take effect until al 
tae male deſcendants of his daughter were extinct. And it 
was argued, that that intention might be effected either, ſt, 


By converting the life eſtate of the daughter into an eſtate 


tall; or 2diy, By conſtruing the limitation to the firſt fon ol 
Afargaret to be an eftate tail, velting when he came 77 %, 
and liable to be deveſted by his dying in the life-time of 
Margaret, without leaving iſſue male.——On the behalf of the 
defendant, it was contended, that Afaroaret took only an 
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citate for life, and that the remainder to her ſon was upon a 
contingency which never happened, namely, his furviving his 
mother.— Lord KEN VON, Ch. J. This ſeems to me to be 
one of thoſe caſes in which I find my wiſhes in oppoſition to 
what I am bound judicially to decide. If 1 could make, in- 


ſtead of conſtruing this will, I ſhould ſay that the nephews of 


the deviſor are ſo amply provided for in the former part of 
this will, that they ought not to inſiſt on dilinheriting the 
ir at law, which they will do by enforcing this will: but I 
am not at liberty to indulge my wiſhes upon the fubject. We 
muſt conſider this caſe in the ſame light, as if the fon of 
Margaret had attained the age of twenty-one in his mother's 
life-time, and had joined with his mother in ſuffering a re— 
covery; the defendant's counſel has thewn the inconvenience 
of determining that the conſtruction contended for by the 
plaintiff ought to prevail, for then the intention of the de- 


viſor would have been wholly defeated. Here correct and 


technical expreſſions are uſed, and no lawyer could have in- 
troduced more formal words in the limitations in this will, 
than the deviſor has uſed. In addition, the cafe of Fuller v. 
Fuller, Cro. Elix. 423. is very ſtrong, where Popham, J. 
laid, if an eſtate be given to A. and the heirs of his body, and 
A, die in the life-time of the deviſor, the heir ſhould take as a 
purchaſer. But that point was well conſidered in the laſt 
caſe that came by writ of error from Ireland, Vie d. /Thite 
v. Warner, Dougl. 344 [u. 4. ] ante, p. 241. when all the judges 
were of opinion, that it was impoſhble to ſupport ſuch a po- 
ſition; that where the deviſor intended that one ſhould take 
under the will by purchaſe, and another by deſcent from him 
the order could not be reverſed, and that if the former died in 
the life-time of the deviſor, the latter could not take as a pur- 
Chaſer; and in that caſe, the remainder over took effect to the 
excluſion of the iſſue of the firſt deviſee. So in the caſe of 
Hidgſn v. Ambroſe, Dougl. 340. (ante, 337), where Lord Manſ 


/ 


S, * pF . . 5 » 
fd aid, © The words, and for want of ſuch iſſue, mean the lame 


thing as, and after ſuch eftate tail; and this is the common 

cale of a remainder after an eſtate tail, where, if the firſt 
cate never take place, the remainder veſts in. poſſeſſion im- 

mediately.” If by accident the perſan, who was to take as 

tenant in tail under a will, die in the life-time of the deviſor, 

tie remainder over takes place immediately. Therefore, in 

oppoſition to our wiſhes, but in conformity with all the caſes ' 
on the ſubject, we are of opinion, taat the leſſor of the 

0Untiff is not entitled to recover. 
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The teſtatrix, Mary MWilbinſon, had under a ſettlement an Doe ex dim. 


Rate for life, with a power to diſpoſe of 1000l. if Jahn Veſſey, v. 


Wilkinſon, et 7, 


all, or any iſſue of his, thould be living at her death, out, Ter. 


ia term of 500 vears, veſted in Langford and Daintree, 28 Geo. 3. B. R. 
van icmainder o 7%, Wall for life, and then to his child- 2 Ter. NA. 209 
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ren in tail, with remainder to þerfelf in fee. Having this 
iniereſt, ſhe, by her will, recited the ſettlement, and by 
vi tue of the power gives the 10c0l, in c:fe John Ja! or 
any ie of his thould be living at her death, to her ſon-ir- 
law, Alwossd Miltinſin, ſubject to ſmall annuities and 
charges. Then theie is ths cauſe in the will: “ And in 
« caſe neither the ſaid John Wall, nor any iſſue of his, 
& (h Il be livi gar the time ot my deceate, by Which even 
« the premiſes wil, devol e upon me and my hei: „ then] 
give the fame to Lanzfrrd and Daintree, for 5co year, ® 
„ to raiſe the ſaid ſum of 1050). and the further ſum f 


.* 1000). to be divided amon-it different relations. Aud 3 


« from and after the expiration, or other ſooner determips— 


& tion of the ſaid term, and ſubject thereto, I give the jre- 
« miſs to my incther, for life, remainder to my daughter, in 
« fes: but it my daizghter ihall die betore 21, n. wit tout ! 
iſſue, then I dcwije the ſame to my fon-in-law A. \\ilkin- c 
* fon, in fee, he paying, within fix months after he that 
„ Come 140 and be in poT ſſion thereof, ſevera! lægacits.“ J 
The reſt ot her ae, both rel and perional, the gives to 0 
her da ghter, her heirs, exccuters, &c. Fobn' Tull ſ r- c 
vived the teſta'tix, but is ſince dend without iſiue; ard the * 
daughter of hd teſtarrix died an infant, and witho:'t jive MW [ 
The quettion wee, Whether, by tie event of John Ii als N 
ſurviving the teſtstrix, the whoſe wil become void, as to 0 
the remainder in tee? Or, Wheiher Z. Wiibinſon is now 7 
entitied to it f-Three points were contended for on the N 

art of the plaintift. 1ſt, That the teſtatrix thougit ine n 
Fad no pewer of diſpoſing oi rhe fee, unlets 7% H all d T7 
without 1flve in her li e-time, 2diy, Thar it the did «tow 2 
ſhe had a power of diipolng cf the fee, ſhe never intend. / 
to giv, it, unleſs it fell into pr ffeſren during her lite. zahn, t. 
That by cor ſtiuction, the contingeney of n Fatt: u 
dying without iſſue in her life me, « hich is ex reisiy alt d 
n-xed to the te in, muſt necefſarily be extended to the tee, 1 
and therefore the deviſe js voeid.—| HERE BEING A Dif- 0 
FER ENCE OF PINION ON THE BENCH IN IBIS CAS — P. 
GRosz, J. began. The queſtion is, Whether the eltate, et 
for which this ejectwent is frovht, p fed as deviſe unge- re 
the wil cf the tetiatrix, to ihe deler.dant, Iſaac Miitinſa, A 
in ieh: of Allvrod Fl itkinjon, er to the plaintiff, as heir 6! b. 
law of the teftairix, or of her daughter. Lo dehat the heit, b. 
it mutt appear to be the clear intention of the teſtatrix, col- al 
lected from the will, either by exp:e's worde, or necellury th 
impiication, chat the devijec ſhould take, Does it then ap- al 
pear, under the circum an's that hays happened, tc be the 6 
clear intentio of the te atri+, that this eſtate thould pals to fc 
A. Wilkirſn? She had an cate for life, with a remair.ver ty 
in truſtees tor 500 years, to enable them, in caſe John Wis l 
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or any of his iſſue, ſhould he living at her death, to raiſe 
r000l; and pay the ſame at the end of ſix months after her 
death, to ſuch perſons as the, by deed or will, ſhould ap- 
point. Then the had a further remainder in fee, expectant 
upon the determination of an eſtate for life, in John Mall, 
and of an eſtate tail in his ſons and daughters. Har re a- 
tions were her mother, daug ter, ſon- in- law, A. Miltinſon, 
the perſon under hom the defendant claims, her aunt, Am 
Veſſey, her coulin, Martha Veſſey, her brother-in-law, Ri- 
chard Wilkinſ5n, the trultees, Fohn Heſſey, grandion of Aun 
Veſey, the children of Sarah Radford, daughter of her 
aunt, Ann Veſſey, and three other d:ughters of Aun Veſſey. 
With this intereſt, and theſe relations, ſhe made her will ; 
in which ſhe recites truly the power veſted in her of raiſing 
1000l. and, under that power, in caſe 720 Wall, or any 
iſſue of his body, ſhould be living at the time of her de- 
ceaſe, deviſed t truſtees this 120091. for the benefit of Aun 
Veſſey, Martha Veſſey, her truitees, and her brother-in-law, 
in the manner deicribed in her will. Then having diſpoſed 
of this term in caſe it ſhould exiſt, ſhe procceded to diipoſe 
of the fee {ſimple of the eſtate, in caſe that ſhould devolve 
upon her. Now let us look more accurately into her inte- 
reſt in this eſtate, and ſee what the intereſt veſted in her 
was. There was veſted in her a remainder in fee expectant 
en the determination of an eſtate for life in John Wall, and of 
an eflate tail in his fons and daughters. This remainder 
might be veſted in poſſeſſion at the time of her death, or it 
might veſt after her death, in her heir, or deviſee, at ſome 
remote period of time. It was in her power to deviſe the 
eſtate whenever it ſhould veſt, or to diſpoſe of it only in caſe it 
heul be veſted in her at the time of her death; in which lat- 
ter caſe the eſtate, if it did not weſt before her death, would be 
unaevijed, and go to her heir at law. Did the then mean to 
diſpoſe ot it in the latter cate only. namely, if it thou!d veſt 
in poſſeſſion before her death? Or did the mean to diſpoſe 
of it to her deviſees, let it ve © hen it might, at any remote 
perio] of time, whenever that might be, that is, when the 
eſtate for lite and the eſtate tail mould be ipent? Here I 
reid again the words of the deviſe, which are very mater al; 
„And in cafe neither the ſaid F. Wall, nor anv iſſue of his 
body, ſhould happen to be living at the time of my deceale, 
by which event the {aid manor, &c. will devlve upon me 
and my heirs, then 1 give, &c. unto the ſaid truſtees, to rate 
the faid ſum of 1000). immediately after my deceaſe, &c. 
and in further truſt, to raiie 1000l. within ſix months next 
after my deceaſe, & c. Then the deviſed io her mother, 
for life, to her daughter in tee, but it de dicd before 
twenty-one, without iſſue, then to A. WMilkinſen, in fee, 
Theſe being the words of the deviſe, let us conſider _ 
8 4: - ther 
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ther they are applicable to, or denote, a diſpoſition of an in. 
tereſt or remainder that ſhould veſt at any remote period of 
time, or that ſhould be veſted in poſſeſſion before her, the 
teſtatrix's, death. The will poſitively ſays in direct words, 
<« in cale neither the ſaid J. Wall nor any iſſue of his body 
« ſhould happen to be living at the time of my deceaſe, then 
« I give,” &c. Now here the contingency 1s directly and 
clearly without any ambiguity expreſſed. The contingency 
on which they were to take was, that of neither J. Wall wr 
any of his iſſue being alive at her deceaſe ; not on his dying 
without iſſue at any remote period of time. This 1s expreſs 
and direct: and as the words are clear, plain, and admit of 
no ambiguity, betore I can conſent that the operation of 
them ſhall be. controlled, I muſt be convinced that her in- 
tention was different, and that ſhe did not mean what ſhe 
has expreſsly ſaid. It ſeems to me, that the intention to be 
collegded from theſe words is confirmed by what follows: 
the firſt truſt on this contingency was, that the truſtees 
ſhould immediately after her deceaſe raiſe the ſaid ſum of 
1000l. by a term ſubſtituted for and in lieu of the former 
term; and the money was applicable to the ſame purpiſes. 
It is called the ſaid ſum of. 10091. which proves that this 
was in lieu of the other ſum ; and it was to be raiſed im— 
mediately; how could it be raiſed immediately, unleſs ti 
contingency was that of J. Mall and his iſſue ceaſing beio-e 
her death ? And the 1000l. with Jawtul intereſt from her 
death, is to be paid within fix months after her deceaſe. 
This clearly was upon the idea of the intereſt being veſted 
in poſſeſſion before her death. Then the next proviſion is, 
thit the truſtees levy a further ſum of 1000l, When 15 
this 1090). to be raifed? Not at any future time whenever 
the remainder may happen to veſt in polleffion, but within 
ſix months after her deceaſe ; 2001. of which is payable to 
the children of S. Bradford, who ſhall be then living, 
namely, within fix months after her deceaſe. It is 1mpotli- 
ble to conceive that ſhe meant to give the children of 9. 
Bradf:rd this 200]. when the eſtate tail ſhould at ſome fu- 
ture time be ſpent ; if this had been her idea, ſhe would 
have exprefied it in very different language, and given it t0 
them if living, or their repreſ-ntatives it dead, when the 
eſtate ſhould veſt; but, on the contrary, ſhe conſidered it as 
a ſum which would at a certiin time after her death become 
payable, The fame obſervation is alſo applicable to the le- 
gacics given to the daughters of Aun Veſſey. The next ob- 
{ervation that ariſes is upon the devite of the fee ſubject to 
the term. Firſt, the eſtate is given to her mother, who 
probably at tiat time was an old woman, for life : it is true 
it might be fo deviſed, and well devited ; but in the way i 
which it is deviled, it is much more probable that the te 
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trix conſidered herſelf as giving an eſtate which would be 
velted before her death, than an eſtate which under circum- 
ſtances might never veſt at all. She then gave the tee to 
her daughter, and in caſe the ſhould die before twenty-one, 
to A, Wilkinſon, his heirs and affigns, he or they paying 
z09l. to each of the truſtees, and eight others, within tix 
months after A. Miltinſin, or his heirs or afhigns, thould 
come into poſſeſſion. The obſervation here is as before, 
that ſhe did not give it to them or their reprefentatives, but 
ſpeaks of them as perfons who, if living, were certainly to 
take within ſix months after the death of the mother, and 
che daughter under twenty-one. Thele are the obſervations 
upon the diſpotitions in the will, which ſatisfy me. that the 
t:/latrix's real intention was, what ſhe has declared in words 2 
that the contingency on which the mother, daughter, and A. 
Wilkinſon, were to take, was, in caſe neither J. Wall nor any 
if his iſſue ſhould be living at the time of her death; and that 
t-was not in her contemplation to diſpoſe of it in caſe J. Wall 
and his iſſue ſhould die ut any future period of time after her 
death, namely, when the eſtate tail in the children of J. Wall 
nul be ſpent, and therefore I am of opinion that the eſtate in 
queſtion deſcends to the leſſor of the plaintiff, and that he is en- 
tiled to judgment. —BULLER, J. differed in opinion, and aſ- 
igned his reaſons at large. But ASHHURST, J. agreed 
wih GRost, J. that there ſhould be judgment for the 
plaintiff, — The plaintiff claims as heir at law, which title 
muſt prevail, unleſs it is defeated by any diſpolition made 
by the will of Mary Miltinſon; and that will depend on the 
conſtruction of her will. In the conſtruction of wills, the 
Court has only a right to determine what the teſtator meant 
to do, and has actually done, upon the circumitances in his 
contemplation at the time of making the will; and has no 
right to conſider what the teſtator might probably have done, 
had certain circumſtances been propounded to him, which 
he did not think of at the time of making the will. For 
tis would not be putting a conſtruction upon the will 
made, but miking a will for him. Courts of law have al- 
ways fo far favoured the title of the heir at law, as to lay it 
wwn as a rule, that he ſhall not be diſinherited but by a plain 
mtention, and not by probable intention. Were we at liberty 
© ener into probable intention, it certainly is very likely 
that had the teſtatrix been reminded that there were other 
comingencies, upon which her power of diſpoſing might 
wile, as well as on the contingency of her brother hn 
being dead, without iſſue, before her death, and had been 
iked how the would diſpoſe of it in that event, it js very 
Probable ſhe might have made a diſpoſition in ſubſtance, 
nezrly the ſame as the has done upon the only contingency 
ine had in view at the time of making her will. This, on 
we firſt argument, ſtrock us fo forcibly, that we were 

much 


Pwr ms ooo 


Deviſes. (Void.) 


much diſpoſed to have determined the caſe in favour oft. 
defendant's claim: but J am very glad it has been argu; 
ſecond time, as, upon more mature conſideration, I am E. 
tisfied that this would have been an expolition of the vi 
for her upon the contemplation of circumſtances, which di 
not occur to the teſtatrix herſelf when ſhe made her ui. 
But ſuppoſe the Court were diſpoſed to go this length, coul 
we at any fate give a full effect to the teſtatrix's intention 
in every particular? Now this, I apprehend, we clear 
could not do. For it was as much her intention to give the 
ſecond 1000). to the perſons named in the will as the olj.&; 
of her bounty, Whenever ſhe diſpoſed of the eſtate, as u 
give the eſtate itſelf, The fiſt 1000]. which the had the 
power of diſpoſing of under the ſeitlement, ſhe has dilpoſed 


of, and the term came in &/e unmediately on her d-ath, | 


and Alls 1) iltinjon became entitled to the money within 
{ix months after her death. The ſecond term, under which 
alone the ſ:cond 1000!., could be raiſe”, is expreſsly limited 
on this condition, “ and in caſe J. Wall, or any of his iſſi, 
« are not living at my deaih, then I give and deviſe,” $, 
Now that being the expre's condition on which the f.cond 
term was to have arfen, and that contingency having nat 
h:ppenced, the term can never ariſe. The conſequence c 


which would be, that ſome perſons who were the Objects of 


her bounty would be totally deprived of the benefit intenuet, 
and thoſe who took the eitate would have a greater benefi 
than was intended them; for they would take the eſtate di. 
charged of this 1ocol. So that even if we were to put ti! 
conſtruction upon the will contended for by the defendant's 
counſel, we could not effectuate the intention of the tech- 


trix. The truth is, the teſtatrix either did not know ot 


Oates ex un. 


Wrxfall v. Bry- 


don e: 41. 


Fa. Ter. 


advert to the circumſtance of the eſtate coming to her di 
poſal by any other event, than 7ebn Malls dying with 
iſſue in her life-time. This is plain by the limitation of th: 
term, and ihe circumſtance of the ſecond 1900), being mace 


payable within fix months after her death, It was compe— 


tent to her, to have diſpoſed of the eſtate in another event 
which has ſince happened; but ſhe has not done it; though 
ſhe probably would have done it, had ſhe thought of i. 
This is the chance which the law gives to the heir at law. H. 
has a right to take advantage of the flips and omiſſiens in 6 
will, and we cannot take it from him. I agree with my 
brother Groſe, that there muſt be judgment tor the plait- 
tiff. PER CURIAM, poſtea to the plaintiff, 


* * 


The teſtatrix, by virtue of a power in her marriage it 
tlement, made a w ill, wherein, after divers pecuniary Eg 


— 3 80 : oy 
5 Ceo. 3. BR, Cies, &c. (ſora of which legacies are to the three chen 


3 Fu,. 3895. 


\' 
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er Thomas Bretunbil!; and others, to the four children of 
ede Samuel Hater) deviſed as follows: * I give to Samuel 
u. ie fall, my dar and loving huſband, the houſe where 
wall „ we now dwell, toge.her with the ſtable, and li other ap- 
| Chl | « purtenances thereunto belonging, for and during the term 
wil. of his natural ie; and, after his deceaſe, I give the {aid 
e © horſe ud fable, with all appurtenances, unte the ſaid 
tion « dome! TP arbleton, my brother, if then alive, for and 
air WW © Gin» the te m of his natural life; and, af er his deceaſe, 
the I give the ſaid houſe and fable. with the appurtenances, unto 


-. Wi © the ſaid children of my couſins, Thomas Brownhill and 
8 1 „ S$.mrel Water, or ſuch of them as ſhall be then living. ſhare 
the & and ſhare alte. And if it happen, chat the fail Samuel 


ol WR © //or bl-ton be not living at the deceaſe of the ſaid Samuel 

ub, I fall, hen my mind and will ie, that the ſaid houſe and 

an & {t.h,e, with the appurtenances, be DIVIDED AMONGST 

vc « the ſaid children of my couſins, Thomas Brownvhill and 1 
Ned Samuel [/ater, as aforeſaid. Anil allo all the reff of my 15 
Hat & eltate, which is not herein or hereby before by me given or it 
G. « diſpoſed of, I do give unto the ſaid Samzacl. [Figfili, my 14 
nd „ huſband.“ THE QUESTION was, Whether this houſe 1 
nüt and tables were given to the ſeven children onty during 1 
- 0 WF their lives, or as tenents in common? PER Curiam: it 
Idee muſt be tome hing, by way of limitation, to ſhew 4 
del, the intention of the teſtatrix, other #e *tis for lite only: q 
* but few ordinary people make the diſtinction between land I 
on and perf nal property. Here the tett.trix direfts the houſe 1 
* and table to be die ded amongit the ſeven chidren, in caſe i" 
ut her brother dies betore her hulbend; that is, they mult be * 
0. fold, and the produce divided. We ae, therefore, of opts 1 
min, that upon the who e of this will there is enough to iq 
d ſhew, that the teſtatrix intended the value ot this houſe and 1 
e table to be divided amongſt the ſcven children. I! 
the | | | 1 
* | | 4 
pe- , 

1 Dilapidations. 

ug 1 

. Ax action for dilapidations of a pr:bendal houſe may be Radclife ». 

. maintained by a ſucceeding prebendary againſt his prede- 8 

1 6 cedor.— This was an aciion on the cafe for dilapidations, 2 Ter. Rep. 630. 

my when a verd'& was found for the plaintiff, ſubj-Et to the 

1 opinion of the Court. "he detendant held one of the pre- 


dends of the cathedral church of Ely for fifteen years, and 

was, during that time, ſeiſed of the prebendal-hovie there- 

unto belonging, with the appurtenances. On the 25th of 

; February, 1989, the defendant refined the ſaid prebend, and 
ſet⸗ was ſucceeded therein by the plaintiff. At the time of the 
g- kad reſignation, che ſaid prebendal-houſe, with ihe appur- 
| tenauces, 
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doubt had been entertained, whether this ſort of action co! 


Dilapidations. 


tenances, was out of repair, and the ſum neceſſary to pt 
the ſame into tenantable repair was 167]. of which ſum th: 
materials would coſt 116l. and the workmanſhip 51. 
King Charles the Second, by letters patent of the eighteenh 
Fear of his reign, and in the year 1666, gave to the chapter 
of Ely a body of ſtatutes, the ſixteenth chapter of which 


provides, that the receiver ſhall examine the houſes of the 


dean and prebendaries, and fee what repairs are wanting; 


and, if they do not repair when called upon, the receiver 1s 19 


order the repairs, and to deduct the expence of it out of thei 
ſtipends ; and then the ſtatute provides, that the materia; 
ſhall be found by the church, ſuch as ſhall be thought neceſſaty 
in the judgment of the dean. The prebendal houſes have bees 


uſually repaired in the manner pointed out by this chapter, 
No application has been made to the dean, or treafurer, for 


any materials, or allowance, in reſpect to the repairs in 


queſtion, by either the plaintiff, or the defendant ; nor have 


any materials been provided, or allowance made towards the 
fame. Eur QUESTION for the opinion of the Court was, 
Whether the plaintiff was entitled to recover, and how 
much? For THE PLAINTIFF it was contended, firſt, that « 


prebendary as ſuch is liable, by the general law, to the fame 


ſuitz for dilapidations, as any other eccleſiaſtical perſon; 
and, ſecondly, that the ſtatutes by which the church of Ely is 


| regulated make no alteration in the common la right. 


For THE DEFENDANT 1t was inſiſted, li, that this action 
does not lie againſt the defendant, as a prebendary of ti: 
church of Ely, becauſe no cafe can be found, in which an 
action by a prebendary againſt his predeceſſor, for dilapida- 
tions, has been entertained in a court of law; fecendly, but it 
it do, the plaintiff can only recover damages in this caſe, to 
the amount of the workmanſhip. PEK CurIaMm: Wich 
reſpect to the law of this queition, namely, whether an 
action on the caſe will lie again a prebendary for dilapida- 
tions, there can be no doubt about it. The form of de— 
clarations in theſe kind of actions is very material, in a cate 


where no direct determinations can be found one way or tie 


other, for the form of legal proceedings is evidence of what 
the law is. And we find the form, for a century paſt, to be 
in this caſe, that all prebendaries, rectors, vicars, &c. are 
bound, by law, to keep their houtes in repair; and, indecd, 
it is an oblig.tion on them, both in point of morality and ot 
policy, that their ſucceſſors thould not ſuffer by the neglec! 
of their predeceſſors; and, therefore, the late incumbent, ©! 
his exccutors, muſt make goot to the ſucceſſor any damage 
which he may thus ſuſtain. It is certainly true, as the de- 
tendant's chunſel has ſtated, that in times paſt a confideravle 
(! 
be maintained at all againſt eccleſiaſtical perſons. Bui ts 
action is now grown into common uſe ; and, fince the i 


? 
, 


Dilapidations. 


of Levinz (Jones v. Hill. 3 Lev. 268.) it has not been 
doubted, but that the action lay againſt prebendaries, 
4s well as againſt any other eccleſiaſtics. And there is 


no diſtinction whether the action be brought againſt the 


executor of the former incumbent, or againit the former 
incumbent himſelf, who has other preferment: and, there- 
fore, they thould have required the defendant to repair 
during his incumbency. Bur the plaintiff may now call 
upon the dean and the receiver to ſupply the materials, for no 
time is limited, within which the application is to be made; 


| the words of the ſtatute are general; neither is there any 


diſtinction taken between the caſes of a'vacuncy and incum- 
bency : as, therefore, the church has been guilty of a neglect, 
i: is not reaſonable that they ſhould be excuſed from fur- 
wihing the materials out of the fund appropriated ſor the 
purpofe. And it will be no anſwer for them to ſay, that the 
plaintiff is entitled to recover for dilapidatione, eicher in the 
{iricual or common law courts; for it mult be contidered 
againſt whom he is entitled to recover; and if the dean and 
chapter furniſh the materials neceſſary for the repairs, he 
will have no right to call on the predeceſſor for the amount 
of thoſe materials. Verdict for the plaintiff for 51]. 


Dilpenſation. 


Ox a diſpenſation to hold two eceleſiaſtical benefices, ihe 
diſtance, by the temporal law, is immaterial.— In gzare 1m- 


fedit, the queſtion on the iſſue joined was, Whether the two Coventry and 
denefices were more than thirty miles apart, and thereby ths Clive, Cl, 


dipenfation wholly void? On the trial it was proved, by an 


actual meaſurement, thut the diftance, from church to * 1 969. 


church, was forty-eiglit miles, and upwards; and from 
pariſh to pariſh, forty-three miles. But that, by computation 
in the country, the two livings were but twenty-nine miles 
diſtant, and this was the uſual method of computing diltauces 
upon ſuch - diſpenſations. Of which opinion was Baron 
Burland, who tried the cauſe, and a ſpecial jury, who found 
a verdict for the defendant. On a motion for a new trial, 
„ cauſe ſhewn againſt making the rule abſolute was, that 
tie diftance of the pariſhes is a inatier merely regulated by 
e canons of the church (1), which may be directory in 


— D— 


01 The allowable diſtance, by the canons of 1571, was twenty fix miles; by 
Wot of 1584, 1537, 1603, thirty miles, G., Cod. 911. Yet, in 29 Elis. 
AD. 1587) a diſpenſation was granted to hold the rectory of Horton, co. Lin- 
la, with that of Staines, Middleſex; and upon ejectment tor the glebe, in order 
to try the validity of the diſpenſation, no objection was made to the di:iance betwecn 
"1 two benefices; but the operation of diſpeniation was beld to be vain and in- 
actual, as coming too late, viz. after inſtitut.on to the ſecond Lving.—Digly's 
„4 Co. 78, 
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Dilpenkation. 


ſuch caſes to the archbiſhop ; but it is taken no notice of i 
the ſtarute of diſpenſations, nor ever called into que tion in 
the king's tem oral courts ; ad that the iſſue was, therefore, 
immaterial. Ax D THE Cour being clearly of opinicn, 
that, by the temporal law, the diſtance of the churches was 
immaterial, diicharged the rule. 


Diſsenters. 


Rex v. Wioughe Om ſhewing cauſe againſt an information for a miſt- 


ton, eſq. et al, 
Ea Ter. 
5 Geo. 3. B. R. 


3 Burr. 1683. 


meanour, in obſtructing divine ſervice in the pariſt-church gf 
Pewſey, and groſsly inſulting the rector, Mr. Townſhend 
It appeared that Mr. Townſhend was a well-wither to 
the methodiſis; that he hid admitted one of them into 
his pulpit; and Mr. JWroughton, a juſtice of peace n- 
ſiding in his parith, diſapproved of it, and ftrenuouf!; 
oppoſed it Lord MANSFIELD declared that he alway: 
underſtood, “ that a preacher muſt have a Licenſe fron 
« the biſhop of the DIoCESE wherein he fo. preached; 
and „ that a licenſe from the biſhop of a partials 
« dioceſe would nor give the perſon authority to preach 
« in every dioceſe, nor in any eher dioceſe.” Iudecch 
this is very ſeldom difputed; but if it be diſputed, he 
took it to be in /irifineſs ſo, by the canons. In the preſent 
caſe, he thought the Court ſhould not interpoſe, upon tie 
application of Mr. Tewnfhend (the rector), becauſe he hd 
ſuppreſſed truth, and thereby miſrepreſented the caſe ; and allo 
for another reaſon, viz, that Mr. Townſhend was going ontof 
the way cf the general and uſvai courſe of celebrating divine 
ſervice in the eſtabliſhed church. Again, there was an inbili- 
tion, which had been obtained againſt Mr. Townſhend, from the 
biſhop of the dioceſe, who had commiflioned Mr. Trang te, 
to fee it complied with. Further, Mr. Townſhend himſelt 
behaved improper'y, by particularly marking Mr. /I raten, 
and preaching peri-nally at him in his ſermon. And it 


ſeemed to him, that the blow complained of was not a blow 


firuck Mr. Tewwhend by Mr. Mrougbten (as is charged 
upon him), but an acciJental bruſhing him with his finger 
Therefore, there is no reaſon for the Court to interpoſe in 
an extraordinary way in this caſe, as it is circumſtanced— 
Otherwiſe, I would have it underſtood, in general, chat 
methodiſts have a right to the protection of this court, if intei- 
rupted in their decent and quiet devotion; and fo have 
diffenters from the eſtabliſhed church likewiſe, if fo diſturbed, 


Mr. Juſtice W1LMoT agreed, and added, that he took the 


law about licenſes to be as Lord Mansfield -had ſtated it; * 
mult be a licenſe from the biſhop of the di-ceſe (though, in 


praclice, it is not ſo uſed). Striftly, the biſhop of the dicce? 
2M 


Dilsenters. 


| «to licenſe all who preach in it. And VATEs, J. ad led 


f in « with cz fte,“ becauſe he had ſuppreſſed the truth. —AsToN, 


n 1 : ; 
5 . concurred, —Rule diſcharged, vt co/ts. 
71 5 ; = 
lion, 
Was 
Diireſs. 
What Goods may be D:jtrained. 
7 ix an action in replevin, vpon a di/treſs for rent, the 5 
* queſtion was, © Whether a gentleman's chart, which ſtood 4 
* in a coach-houſe belonging to a common LIVERY-STABLE 2 Parr. 1498. 
i | © keeper, was DISTRAINABLE yer vent due to the landlord 1 flact. Rept. 483. 
10 from the LIVERY-STABLE #eeper, for this coach-houie, 
. & which (together with the ſtabl-s, &c.) he rented of the 


\f « landlord who diſtrained it?” Ir was argued, that no pro- 
tection could be claimed for tins carriage; 1, Unleſs theſe 
coach-houſes were coniidered in the nature of common inns 7 
of, 2dlv, Unleſs it is for the public convenience, and neceſ- 
fary adyanceinent of trade, to protect it in a livery yard. — 


3 iſt, That they are not in the nature of a common inn, 
1 though e led, in the pleadings, common and public coach- 
85 nouſes, ſince the maſter of them is not bound to take in 
ent borſes and carriages, any more than the maſter of a public 
* boarding-ſchool is bound to receive all Doarders, or a com- 
1:d mon br ewer, to ſerve all cuſtomers. That the right of put- 
10 ung up horſes and carriiges in the one, ariſes irom private 
of contract ; in the other, from authority of law : which is the 
_ N und of the protection extended to theſe houſes, by law. 
12 Bri. Diftreſs, 57. 1 Roll. Abr. 668. pl. 12. Co. Litt. 47 ; for 
de wound be abſurd to give me a right to put my horles, c. 


into the ſtables, and, at the ſame time, give the leſſor of the 
houſe a power to take them out. This diſtinction, between 
the private contract of the parties and the general authority 
of law, is warranted by the caſe of the Hoſteler, Jelu. 66. 
My, Where goods, &c. are privileged, from neceſßty or pub- 
lie convenience, it is where it would be quite impracticabie, 


er. 5 
. g20ds at home; ſo corn, ſent to a mill or a market, cloth to 
= 2 tayior's, ſtuff to a dyer's, &c. are proteed from an 
2 dſtrets; and had the plaintiff's carriage been ſent 10 a 
5 coachmaker's to be repaired, it might, for the time, have 
5 deen privileged ; but no neceſſity here: by hiring the coach- 
1 houſe (whether by the week, the quarter, or the year) he 
E becomes an undertenant, and muſt be liable to the landlord's 
. iſtreſs, as much as a man who hires an unfurniſhed room in 
in 2 lodging-houſe, elſe the landlord might be defeated of that 
is | | | ſummary 
1s 


or highly incommodious, to diſpoſe of or manufacture the 
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Diſtreſs. 


ſummary remedy which the law allows him, by the private 
contract of his tenant with a ſtranger. ON THE OTHER 
HAND it was urged, that many things are privileged from 
diſtreſs, on the ſcore of public convenience: that this was x 
public hvery-ſtable, which was of great utility to the public; 
and, if horſes and carriages are not privileged therein, it will 
put an end to that branch of commerce. And for this were 
Cited the caſes of goods reſorting to a fair, or markct; the 
horle bringing them; garments at a taylor's; wool, ſent to be 
ſpun; goods ſent by a carrier, or left at a common whatrf; 
all which are privileged from diſtreſs; 7 H. 7. 2. Ny. 19. 
Fitz. Abr. Diſtreſs. C. Litt. 47. Cro. Eliz. 546, 549, 
Salk. 249.—Lord MANSFIELD, and the judges ilmot and 
Yates ſaw this queſtion in ſuch a light, with regard to the 
conſequences of it, and the inconvenience that might attend 
it, even to the landlords, owners, and keepers of theſe livery- 


ſtables themſelves, as well as to genilemen who uſed them (in 


caſe this diſtreſs ſhould be ſolemnly adjudged a good one), 
that they intimated to the landlord (the avowant), who hap- 
pencd to be perſonally preſent, attending the event of this 


_ caule, that it might be well worth his while to conſider, 


Gorton, er al. v. 


Falkner, Hil. Ter. 


32 Geo. 3. E. R. 


4 Ter. R. 56 5. 


whether it would be for his own intereſt to wiſh, © that 


«© judgment thould be formally pronounced for him.” At- 


terwards, in Eaſter term, 1765, 5 Geo. 3, the defendant 
moved for judgment, and judgment was given for him, upon 
the ground of its being part of the profits of the premiſes, 
which qiſtinguiſhes- it from the caſe of goods ſent to be 
manufactured, &c. And, indeed, adds Sir James Burrows, 
it ſeems extremely clear, that his chariot was liable to this 
diitrets; and that there is not the leaſt ſhadow of legal claim 
for an exemption. ek 

Implements of trade may be diſtrained for rent, if they be 
not in actual uſe at the time, and if there be no other ſufficient 
diſtreſs on the premiſes.— The plaintiffs, being manufacturers 
of ſmall wares at Mancheſter, employed one R. Minilin, as a 
ſmall-ware weaver there, to make linen and cotton tapes for 


them; and for that purpoſe, in Auguſt laſt, lent him two 


looms, one for himſelf, and the other for his wife, to weave 
upon; and afterwards, in October laſt, on application by 
Minitin, lent him another loom. AZinikin and his wife, 
worked upon two of the looms, and Boardman { Minikin's 
journeyman) had been ſeen to work on one of them. [he 
looms were uſed and worked upon in a part of a houſe in 
which Minibiu reſided at Mancheſter, which was let to him 
by the defendant. For the uſe of the looms, Ainikin was 
not to pay the plaintiffs any thing, but he was to work for 
the plaintiffs only. The caſe allo ſtated, that it is cuſtumary 
at Mancheſter, for perſons in the ſmall-ware trade to lend 
their workmen looms to weave upon, without rs 2 

: — | thing 


DM Haw — ©». ow . — ks «Phe „ „ . as. 6 8 1 * 3 


Digtrels. 


thing for the uſe of ſuch as are for weaving: linen or cotton 
tapes; but it is common for workmen to pay for the hire of 
ſuch as are for weaving worſted tapes; and all the looms in 
queſtion were for weaving linen and cotton tapes. Minitin 
being tenant to the defendant of part of his houſe, and rent being 
due for the ſame, the defendant diſtrained the looms, fo lent to 
Minikin by the plaintiffs, for rent, upon the premiſes; and 
efterwards, according to the ſtatute, appraiſed and fold the 
"me. At the time of the diſtreſs, there were no other goods 
vpon the premiſes. Lord KENVTON, Ch. J. We may lay it 
down as a general propoſition, that at this time all moveable 
chattels are diſtrainable, whatever may have been ſaid in ancient 


times to A the diſtreſs to thoſe things which partook of the | 


profits of the ſoil: now, not only _ animals, but alſo 
inanimate things may be diſtrained. But to this general 
propoſition there are ſeveral exceptions; /ome things are exempt 
from being diſtrained on account of the place; and others, on ac- 
count of the things themſelves. The anvil in the ſmith's ſhop, 
and the mill-ſtone, are privileged, 14 H. & 26. becauſe they 
are affixed to the freehold; and a temporary removal of the 
one out of the ſock, or the latter out of the mill to be 
picked, is not ſufficient to deſtroy that privilege. In the caſe 
of Francis v. Wyatt, the queſtion was, Whether a livery- 
ſtable had the ſame privilege as a common inn, fo as to protect 
a carriage ſtanding at livery; the Court thought that the ſame 
rezſon did not exiſt in both caſes, and therefore that the 
privilege of the common inn ſhould not be extended to a 
livery-ſtable. "There are ſeveral other exemptions, which it 
is not neceſſary to ſtate particularly; they are all collected in 
3 Com. Dig. 112, 113; from whence it appears, that wten//+ 
of trade are not liable to be diſtrained while they are in actual 
1%; one of the inſtances given, is that of an axe in a 
carpenter's hand; and this exemption is founded on good 
ſenſe; it is allowed not only for the convenience of trade, but 


for the preſervation of the peace. Averia caruce are alſo 


privileged, provided there be other ſuficient dijtreſs ; but if not, 
they may be diſtrained. Now in this caſe it is not ſtated that 
theſy looms were in actual uſe at the time of the diſtreſs, 


though they had been uſed and worked upon, which is too looſe 


and indefinite a finding, to warrant us in ſuppoſing that they 
were then in uſe; and it is ſtated, that there were no other 
goods upon the premiſes liable to the diſtreſs. Therefore, 
tze diſtreſs was properly made. AsHHURST, J. It is a general 
principle, that all chattels found in a perſon's houſe are liable 
to be diſtrained by the landlord. Ihe foundation of this 
principle is, that, as the landlord is ſuppoſed to give credit to 
a Viſtble ſtock on the premiſes, he ought to have recourſe to 
every thing which he finds there. It is true, indeed, that 
tere are ſome exceptions to the general rule, but this cafe 


Vor. III. 0. does 
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common law are not diſtrainable : tſt, Things annexed to 16: 


Distrels. 


does not come within any of them. It does not appear from 


the facts ſtated in thi- caſe, that the looms were in work at 


the time of the diſtreſs; but it is ſtated, that there were no 
other goods liable to be diſtrained: and it is a general ru; 
thet implements of trade may be diftrained, if there be no «ther 
goods ſubect to a diſtreſs BULLER, J. Whether goods be 
the property of the tenant or a ſtranger, is perfectly imma- 
terial, provided they be on the premiſes, and be not privileged 
by law from a diſtreſs THE QUESTION therefore is, Whether 
theſe goods, which were on the premiſes, be privileged by 
law from being diſtrained? The caſe of Simſon v. Horcon;, 
in the Common Pleas, Mic. Ter. 18 Geo. 2. goes the 


whole length of deciding the preſent : and it is of great au- 


thority, becauſe it was twice argued at the bar, and Lord 
Ch. J. //ills took infinite pains to trace with accuracy 
taole things which are privileged from diſtreſs. | It was 
an action of trover for a ſtocking-loom, and there was 2 
ſpecial verdict, ſtating, that the plaintiff was priſejſed if 
a ſlocking-frame of the value of 81. which he let to John 
Armſtrong, at gd per week ; that Armſtrong was, by trade, a 


frocking-2wenver. That Armſtrong was indebted To Tit 


DEFENDANT) 2772 53/. for rent, and that, no other ſufficient 
diſineſs being on the premiſes, the defendant diftrained ti 
ſrocking-frame for the rent in arrear, at a time awhen Arm- 
ſtrong' apprentice was uſing the ſame. AND THE QUEST10%s 
were, 1ſt, Whether a ſtocking-frame has any privilege at 
all from being diſtrained ?—2dly, If it have, Whether it ma 
not be diſtrained, when there is no other ſufficient diſtrels to 
de found? —3dly, Whether or not (when no ſufficient diitrels 
is to be found) it be privileged by being in actual uſe? 

WiLLEs, Cn. J. There are five things which by 1 
Freehold ; 2d, Things delivered to perſons exerciſing their trade 
as cloth in a taylor ſhop; 2d, Habs and corn; 4th, Inſiru- 
ments of the plough ; 5th, Inſtruments of trade. The tor? 
firſt were abſolutely privileged; the two laſt only / nd, 
As to the 1ſt, they are not difſtrainable at this day; nor Was 
corn diſtrainable before the ſtatute of V. and IAH; and tie 
reaſon was, becauſe they could not be reſtored in the fang 
plight they where in when taken, Beaſts of the plougi 
were not diſtrainable, in favour of huſbandry, which is 10 
the general good of the nation; and if they were diſtrained 
the means of a perſon's livelihood would be taken àwaß, 
which laſt reafon holds for inſtruments of trade, Co. Lil. 47: 
2. b, his frame is certainly an inſtrument of trade. An 
we are of opinion, that it may be diſtrained when no ot 
diſtreſs is to be found. This puts an end to the two fit 
queſtions. The 3d is the only material one; and we ar? d 


pinion, that this ſtocking-frame was not diſtrainabl-, thouzh 
| | not 
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not in actual uſe, becauſe it could not be reftored in the fame 
plight, for the ſtocking then weaving muſt neceſſarily be 
dumnified; another reaſon is, becauſe when it is in the cuſtody 
of any perſon in actual uſe, it cannot be taken away without 
a breach of the peace, 1 It. 47. a. There is a plain diſtinction 
in Braclon, and all the books, between catalla otigſe, and thoſe 
in actual uſe. 14 H. 8. pl. 6. Cro. El. 549. Moore, 214. 
"There is but one caſe which looks the contrary way, viz. 
1 Sid. 440. and even there a guære is made; and | am far 
trom thinking that cafe to be law. For theſe reaſons, let the 
plaintiff have judgment. ] Now the preſ-nt caſe falls within 
the fifth claſs, which Ch. Juſtice /77es ſaid was only privi- 
leged ſub inado; they are only under the fame protection as 
averia caruce, The point in that caſe was, that the frame 
could not be diſtrained, becauſe it was in actual uſe at the 


time: and for the reaſon now given by Lord Keny-n, a diſtreſs. 


could not be made under ſuch circumſtances, wi.hout a breach 
of the peace. As therefore the looms in this caſe were not 
in actual uſe at the time of the diſtreſs, I am of opinion, that 
the plaintiffs are not entitled to recover. G RUSE, J. In 1 
Inſt. 47. utenſils of trade are claſſed together with awveria 
caruce: With reſpect to the latter, all the old authorities agree 
in ſaying, that they are only privileged from diſtreſs in cafe 


there are other goods liable to be diſtrained. 2 Ii. 132. 


Then, implements of trade being put on the ſame footing, 
are entitled only to the ſame partial exemption. —Poltea to the 
defendant. | 


Il ho may Diftrain. 


The plaintiff, on the sth and 6th of January, 1776, for a patrfax, w. Gray; 
valuable conſideration, did, by leaſe and releaſe, convey to Mic. Ter 


dir Michael le Llemiug, and Fames Rodney, and their heirs, 
certain lands to the uſe of Nathaniel Piget, for 99 years, 
it he ſo long lived, on the truſts thereinafter nent and 
lubject thereto, to the uſe of the ſaid plaintiff for her life, 
with divers remainders over. The truſt of the term was 
declared to be, that the ſaid Pigat might yearly, during his 


10 Geo 3 C. 8. 
2 Black. 1326s 


life, receive and take thereout an annuity or rent of 259], 


The defendant, as bailiff of Pigot, diſtrained for arrears. and 
it was objected by the plaintiff, that the 99 years? term being 
veſted in Piget, he could not difttain upon lands in his own 
legal poſſeſſion, though he might bring an <jectment.—SE Db 
„R Cur. The plaintiff, during the G9 years' term, is by her 
own act and conſent a mere under-tenant to Piget, at che 
tent of 2.501. per annum, for which he paid a valuable con- 
1deration 3 to this rent, a diſtreſs is incident by law, exclulive 
A the clauſe in the deed, ſo that there is no colour for the 


objection. | 
82 The 
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The plaintiff, John Burt, who was the occupier of an 
eſtate called Axe, by indenture, dated the 3d of December, 
1791, demifed to the defendant a dwelling-houfe, &c. and 
alſo all the milk and calves of twenty-two cows, provided 
and to be provided by Bum, and which ſhould, at the ex- 
pence of Burt, run, be fed, and depaſtured, on certain 
grounds on Axe farm, r deſcribing them]; to have and to 
hold the faid dwelling-houſe, milk and calves of the ſaid 
twenty-two cows, from the 13th of February then next, for 
one whole year, yiclding and paying therefore unto Burt, his 
executors, &c. gl. Kc. and Bis covenanted with Mir 
{inter alia ), that it ſhould be lawful for Moore, his executor, 
&c. to feed and depaſture the cows, from the 21ſt of » il 
to the 12th of-May, then next, on Pp great wa atered meadow, 
on Axe farm, and that no other ſtick than the tawenty-t42 cgi 
Should feed and depaſture on the 2 premiſes, during the teri. 
Duri ring the continuance of the term, and at ſuch times 5 When 
the plaintiff had a greed not to turn other cattle into the ch 
mentioned; ch; co7ile, to wit, leveral cows ot the ſaid plaintif 


were Gund: "depaſturing in the cloſes; and the Gene cont 


diſtrained them fo depaſturing, and impounded them.—T n: 
QUESTION Was, W KETHER a perſon who rents the mis 
i cows, Which the owner covenants ſhall be fed in particu! ar 
pattures, can diſtrain cattie belonging to the owner, damas 
fe — in the fame cloſes in which the cattle were to feng? 
Lord KEN VON, Ch. J. This demiſe of, the Gairy 13 2 
demiſe of the foil, and excluſive uſe of all the graſs that ſhould 
grow on the Coics, particularly .enumerated in i the le Cale, to be 
taken, it is true, by the mouchs of the plaintiff's cati!: ba 
thoſe cattle were allo demiſed to the defendant. If, inir-a 0: 
the plaintift's cattle, the defendant had rented the dairy {rom 
ae other perſon, the ſola & ſeparalis pajlura would vndoubt- 
ey have pafled by ſuch a demiſe as the preſent, notwithſtand- 
ing it could only have been enjoyed in a particular manner, 
Otherwiſe, if a ſtranger were to turn his cattle on the lan, 
what remedy would the perſon renting the dairy have, if be 
could not maintain an action of treſoaſs againſt ſuch ſtrang 
I am perf=cily ſatisfied that, although the defendant was 1 
ſtrained by the agreement to a particular mode of occupation, 
he is to be conſidered as the 323 of the land; and. being 
entitled to the ſole uſe of the land, is alſo entitled to ma intain 
treipals, or to juſtify diſtraining For plaintiff's cattle, damage 
7907 Int, there —ASHAURST, J. This is a demiſe of a dairy; 0! 
e ſole right of the enjoyment of certain clofes, to the G. 
Cluiio: even of the letfor hi imfelf.—BULLER, J. This action 
Ot treſpaſs under thè circumſtances of the cafe is now for the 
£:ric_ time vrought before the Court. On theſe agreement 
the remedy has uſually been on the covenant : but it does not 
follow that, -becauſe the leſſee may maintain an action. ® 


-F 
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covenant, where there is a covenant in the deed, he cannot 


; alſo maintain treſpaſs. There are various inſtances in which 

d a party has one of two remedies at his election. The ſub- 
d ſtance of this agreement is, that the defendant ſhould have 

X the ſole and excluſive uſe and enjoyment of this land, to- 

n ether with a certain number of cows and a bull, for the uſe 

0 of thoſe cows. to be fed on this ground. Then if the de- 

0 tendant has the ſole and excluſive right to the occupation of 

r | theſe cloſes, he may maintain treſpaſs againſt any perſon who 

$ | infrinzes that right, or he may diſtrain cattle doing damage 

2 there. —-G ROSE, J. agreed. 


A tenant holding over after the expiration of his term Taunton, +. 
cannot diſtrain the landlord's cattle which were put upon the Ceſtar _— 
premiſes, by way of taking poſſeſſion. This was replevin, 5 431. 
and the ſhort Rate of the caſe Was this: Ihe defendant, who 
was only tenant from year to year, had regular notice to 


1 quit on che 21ſt of December, 1796, by force of which, the 
; demiſe to bim determined; after the 211t of December, the 
. | plaintiff entered, and put his cattle therein. But the de- 
t tendant, as he had not quitted or given up the poſſeſſion of the 


premiſes to the plaintiff, or in any manner abandoned the 
poſſeſſion of the ſame in purſuance of the notice to quit; but 
on the contrary, continued to hold the poſſeſſion thereof; 
diſtrained the cattle - PER CR IAM: Here is a tenant from 


. r 
— . : 
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year to year, whoſe term expired upon a proper notice to | 
1 | quit, and becauſe he holds over in defiance of law and juſtice, | 
4 he now attempts to convert the lawful entry of his landlord [TH 
2 into a treſpaſs. If an action of treſpaſs had been brought, it 44 
t is clear that the landlord could have juſtified under 2 plea of i ; 
- HH {terumm tenemeutum. If, indeed, the landlord had entered with ! 1 
, a ſtrong hand to diſpoſſeſs the tenant by force, he might have 


; been indicted for a forcible entry; but there can be no doubt 

oc his right to enter upon the land at the expiration of the 

term. "There is not the ſlighteſt pretence for conſidering 

him as a treſpaſſer in this caſe; and therefore there mult be 

judgment for the plaintiff, | 

? A cuſtom that a tenant may leave his away-going crop in Beavan, . 

| the barns, &c. of the farm, for a certain time after the leaſe is Dzlahay and 
expired, and he has quitted the premiſes, is good, and the os 
landlord may diſtrain the corn ſo left, for rent arrear, after {> 23 Ceo. 3. C. B. 
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1 months have expired from the determination of the term.— 1 Hen. Black. 5. 

l Repievin, for taking corn on the 20th of September, 1784, 

f at Peterchurch, in the county of Hereford. —Avowry and 

; cognizance. Locus in quo, part of certain lands, &c. of which k 

1 the avowant, Delahay, was ſeiſed in fee, and which he 4 

demiſed on the 2d of February, 1780, to one William Beavan, + 

5 for one year, and ſo from year to year, as lang as bolh parties f 

ſoeuld pleaſe, at the rent of 1681. payable half yearly. Milliain 5 

f Baavan entered on the 3d of February, 1780, and continued i 

; in poſleſſion till the 2d of February, 1784, when the demiſe ended. 44 

83 Within 7 
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1778.— A diſtreſs was made in March, the term having ended the Ca 
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Wichin the pariſh of Peterchurch there is an ancient cuſtom, 
that every tenant and farmer of any lands, under any demiſe, 


from year to year, at the will of the parties, ſhall have to J, 


0200 14/c, and reap at ſeaſonable and proper times, his nen 
going crab; that is, all the corn growing upon the ſaid lands, 
which, before the expiration of ſuch term. hath been ſown hy 
ſuch tenant and farmer, upon any part of ſuch lands, being 
arable land. not exceeding one third part of the arable land; 
ſo held under ſuch demiſe, and which hath been left ſtanding 
and growing upon ſuch lands at the expiration of ſuch term; 
and alſo, that every ſuch tenant and farmer may din. 
ſuch away=going crop, when reaped, in the barns and cut 
Jouſis, if any ſuch there be, parcel of ſuch demiſed pre- 
mijes convenient in that behalf, and threſh the ſame therz, 
and keep the fame in the grain there then arifing, in ſuch 
barns and out-houſes, until the firſt day of May next, after tie 
reaping of fuch corn. On the iſt of Auguſt, 1784, JWillia 
Beavan, the tenant, reaped his away-going crop, and placed 
and defrfited the ſame in the ſaid places in which, &c. being 
the barns and out-houjes, parcel of the ſaid demiſed premiſcs, 
and kept it chere till the ſaid time when, &c. which was 


before the 11} of May next, after the reaping of the ſame, 


under the cuſtom:—rent arrear, ditt reſs, &c.—Plea in bar, 
proteſiing no ſuch cuſtom, confeſſes that the demiſe cnded on 
the 2d of February, 17 4, but ſays that the ſaid goods and 
chattals were taken and diſtrained after the expiration of jix 
calenaar nunths next after the end and determination of the ſoil 
dennſo, &. — To this there was a general deinurrer. 
SPORT OF THE DEMURRFR, it was argued, that althoug!! 


the dittrefſs was taken after {fix months had elapſed from the 


determination of the demiſe, yet the landlord had a good 
right to Cittrain, And the caſe in Keilzvay, 96. a. was cited 
as an expreſs authority in point. PER CURIAM: A few 
ſhort principles are ſufficient to determine the preſent cab, 
If by tacit conſent of the landlord and tenant, the contract 
between them continues beyond the time for which they 
originally contracted, all the rights and properties belonging 
to the v.42inal contr. ct, muſt alto be continued. It has bee! 
often determined, that it there be a leaſe, and after the deter- 
mination of jt the tenant holds over, he muſt hold upon the 
terms, and ve liable to all the conditions and covenants of the 
leaſe. he rights, therefore, of the landlord, muſt, in ſuch 
cale, continue. Now it is not material, whether the intereſt 
and connection between the landlord and tenant be extended, 
by ſuch holding over, or by the operation of a cuſtom !ixs 
the preſent * (1). | 1 
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if A. be poſſeſſed of a quantity of land in a common held, From 
with a right of common over the whole field; and B. hath 1 1 


alſo a right of common over the whole field; and they enter: Alea. Black, 4. 


into an agreement, for their mutual advantage and con- 
venience, not to exerciſe their reſpective rights for a certain 
term of years, and each party covenants to that effect. If, 
during the term, the cattle of B. come upon the land of A. 
ne may diſtrain them, damage feaſant: and may in his repli- 
cation (in anſwer to a plea pleaded by B. of his right of com- 
mon, in bar of the cognizance of A.) fet forth the ſpecial 
circumſtances of the agreement and covenants.— This was 
replevin for taking one gelding and three mares of the plain- 
tif, &c. &C.—(ognizance, that the locus in quo was an vpen 
and common field ; that one Anne Peters was feifed in fee of ten 
acres of land, being in, and parcel of the ſaid fiefd ; that on 
the 25th of March, 1790, ſhe demiſed the ſame to the de- 
fendant, King, for one year, and ſo from year to year, &c. &c. 
and acknowledged the taking the cattle, damage feaſant, &c. 
—Plea in bar, after admitting that the ſaid place, called Holt- 
Field, in which, &c. was an open and common field, and that the 
cattle were taken in the ſaid parcel of the ſaid field, &c. ſtated, 
that one Robert Fernis was ſeiſed in fee of a meſſuage, and 
ſixty acres of land, in the pariſh of Holt, &c. that he, and all 
thoſe whoſe eſtate he hath (preſcribing in a gre efate), have 


had, and uſed, &c. common of paſture for all his, and their 


commonable mares and geldings, /evant and couchant, &c. in, 
and over the /ccus in quo (ſpecifying the times of the year, and 
the mode of enjoying the common, with reference to the 
ſowing the field with corn), as belonging and appertaining to 
the ſaid meſſuage and land, with the appurtenances ; that he 
demiſed the ſaid meſſuage, &c, to the plaintiff, for fourteen 
years; that the plainrift entered, &c. and (according to the 
ſpecitied terms of the preſcription) put the cattle in the 
declaration mentioned, being his commonable gelding and 
mares, /evant and cauchant, Sc. into, and upon the locus in 
9%, Fe. and that the faid cattle were, and continued, &c. 
until the defendant of his own wrong, &c. &c.—'The ſecond 


* _ — i 4 
, 


twelve-month be fore; but it was during the time the wheat was in a barn, part of 
the demiled premiles, and alſo, during the time lia ie by the cm of the country, 
ty the off-gving tenunt to get in, and diſuaſe of his off going cu. The plaintiff's 
counſel inſiſted, that it was bad be common law, and not wi hin th» fferute, 8 
Annes c. 14. . 7.—But for the defenda'it, it was invited that the tenant's right 
to theſe advantages was a continuance of his term in that pa't of the lands to 
Which it extended; and was, as it were, an ex: reſcence of his term. Therefore 


the diſtreſs was during the t-rm, though more than ſix months after ir had expired 


in the reſt of the far » —Chief Baron SK VNNRR: The queſtio s new io me; I 
anuſt reſort to the reaſon of the thing. The tenant e tercd originally, on part only, 
an could not have the benefit of the refidue, During his right to continue, he: 
Vas immeaiate tenant, and could have maintained treſpaſs, white his cuſtomary right 
Fontinued,>A nonſuit was entered. . | 
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and third pleas varied in a few circumſtances of the pre. 
ſcription, and ſtated, that Robert Fennis was ſeiſed of fiſty 
acres of land, &c. —The fourth ſtated the manner of 
exerciſing the right of common. The replication, as 4% the 
ſaid ſeveral pleas, &c. (inter alia) ſet forth that the plaintiff, 
Whiteman, was an occupier of haif-year land in the ſaid 
pariſh of Holt, in the ſaid county; and on the iſt of Sep- 
tember, 1783, it was, by certain articles of agreement, made 
between the defendant, King, of the one part, and the p ain- 
tiff, Whiteman, and divers other perſons, being owners and 
eccupiers of half-year lands, of the other part. After reciting 
{inter alia that for the improvement of the land, in the 
ſaid open fields, it had been the practice for ſome years then 
paſt, by general conſent, to ſow feveral pieces of land, lying 
together in the ſame field (called a ſhift), and belonging to 
different occupiers, with turnips, waenever the faid lands 
came in courſe for that purpoſe, and to incloſe, and ſeparate 
the whole of the ſaid ſhift, from the next adjoining lands, 
with hurdles, lifts, or faggots, &c. that the turnips there 
growing might not be treſpaſſed upon, or promiſcuoully fed, 
by the ſaid flock of ſheep, or great cattle going at large, but 
preſerved for a crop, for the uſe of each reſpective owner 
thereof; but ſome diſputes having then lately happened, on 
account of the proportion of fencing materials, which ought 
to be provided by each owner of turnips. It was agreed by, 
and between the ſaid plaintiff and defendant, and the faid 
other perſons, whoſe hands and ſcals were ſubſcribed, and {ct 
to the ſaid indenture, that for the conſideration in the ſaid 
articles of agreement mentioned, all the ſaid half-year land, 
fo occupied by them, fhould yearly, and at all times of the year, 


during the ſaid term, be exempied, freed, and diſcharged from 


being fed and depaſiured, not only by, or with the ſaid flock of 
ſheep, or any other fheep, belonging to the ſaid Robert King 
(the defendant), his executors, edminiſtrators, or aſſigns, but 
alſo by, er with the great cattle, going promiſcuouſly, or at large : 
and that the ſaid half-year land fhould, during the ſuid term, 
in all reſpets be conſidered and uſed as wwhole-year lan, and 


be ſeparately fed and depaſtured, by the ſheep and great cattle if 
the reſpective occupiers thereof, or ſuch as they ſhould take 1 
paſture only. A covenant was next recited, that neither of 
the parties ſhould, nor would, during the ſaid term of twelve 
years, urn any ſheep, or other cattle, loſe into, or permit ther 
fo go at large in the common fields, or on other half year lands, 


lying in the pariſh of Hole, aforeſaid, but feed, and depaſture 


them upon the lands in his, or her reſpective occupations only, | 


&c. and that at the ſaid time, when, &c : the aid cattle in tht 
ſaid declaration mentioned, were turned locſe, and going at large 
en the ſaid land of the faid Robert King, parcel of the ſaid 
common field, Ec. contrary to the faid articles of 1 
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; Kc. &c. To this replication, there was a general demurrer : 
and it was argued for the plaintiff, PiRS r, that both parties 


had an equal right of common; and it was a clear rule 


| of law, that though a commoner may diſtrain the cattle 
| of a ſtranger, damage feaſant, yet he cannot thoſe of his 
fellow-commoner; for, where there is only a colour of right 


in the one, to put in the cattle, there cannot be a diſtreſs 


| taken by the other; but the remedy is by an action on the 
F caſe, And fur this were cited, Hall v. Harding, ante, vol. 2. 
572. Atkinſon v. Teaſdale, ante, vol. I. p. 81. And, $E- 
| coNDLY, T nat the right of the plaintiff was not releaſed by 
| the covenant: for no intereſt dp 

| 140.—Lord LoucyBoRouc : There is no difficulty in this 
| caſe, The avowant had, originally, a clear right, in reſpeCt 
of his property, to diſtrain cattle, damage feaſint. The 


sy a bare covenant, Poph. 


right of the plaintiff is alſo ſtated, which he might have had, 


| but which he agreed by deed under his hand and ſeal, not to 


exerciſe; with regard to the avowant, therefore, he was a 
ſtranger, The conſequence is, that the avowant had a right 
to diſtrain. Aud I think there wouid have been no difficulty 
in pleading this agreement as a releaſe, —GouLD, J. and 
HEATH, J. of the ſame opinion.—W1LsoN, J. I think 
there was, in this cafe, a releaſe or e tinguiſhment pro tem- 
pare of the plaintiff's right, and that it might have been 


| pleaded as ſuch. I take it to be a clear rule in pleading, that 
| a party may ſtate a deed, and leave it to the Court to deter- 


mine what is the operation of it. If the iegal operation of 
the deed is miſtated, the plea is bad; but if the deed is only 
ſtated, without its legal operation, it is good. The argu- 
ment for the plaintiff would be good, if the right were a 


deed that the land {ſhall be exempted. It is, therefore, not 
like the caſe in Popham, ſuppoling that caſe to be law; for 
there the parſon only agreed that e would not demand the 
tiles. udgment for the defendant. 


If a leſſee for years aſſigns his term, he cannot diſtrain for — 2. Cooper, 
Ea Ter. 
8 Geo. 3. C. B. 


rent.—In replevin, the defendant avowed under a diſtreſs for 
rent, due from the plaintiff to him upon an aſſignment of a 
cate of a term for years to the plaintiff, in which aſſignment 
there is no clauſe of diſtreſs: the ſingle queſtion was, Whe- 
ther this is ſuch a rent for which a diſtreſs lies, there being 
no reverſion in the defendant ?—Curia: There are two ways 
ot creating a rent; the owner of the lands either grants a 
rent out of it, or grants the lands and reſerves a rent ; there 
8 no ſuch thing as a rent-ſeck, ren. ſervice, or rent- charge, 
iſuing out of a term for years. Bro. Dette, pl. 39, cites 43 
Ed. 3. 4. per Fynchden, Ch. J. C. B. If a man hath a term 
ivr years, and grants all his eſtatę of the term, rendering cer- 

: | | : tain 


| mere perſona intereſt. Here there is an agreement in the 


2 Wills. 375. 
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tain rent, he cannot diſtrain if the rent be in arrear; this cat 
is law, and in point; therefore, if the avowant will recover 
what is owing to him from the plaintiff, he muſt bring h 
action upon the contract. Per totam Curian. 

A diſtreſs cannot be m:de for the toll of goods frauds. 
lently old out of the market to avoid the toll: but the par 


18 Geo. 3. B. R. injured muſt bring a ſpecial action on the caſe. In an ation 


Corw/. 661. 


of treſpaſs, for ſeizing and taking the plaintiff's wheat, the 
defendant juſtified the ſeizure of the wheat, on the ground 
of toll, due for corn brought into the borough of Rippon fir 
ſale. The facts were theſe: © One Thomas Cowper took a 


chamber for a year, to keep corn in, within the borough if 


» 
„ 


Rippon; and, on a market-day, cilled on the plaintiff, at . 
own houſe, within the borough, which was two hundred yard; 
from the market-place. They went together to the /1: 
chamber, and (oper ſhewed him a ſample of wheat, which 
he toik from ſixty buſhels of wheat, which he had in his chain- 
ber, and fold thirty-buſhels of wheat, which he had at hi: 
houſe, ten miles out of the borough, to be delivered at any time, 
within a month afterwards. It ſuiting Cowper's convenience 


on a Thurſday, he ſent it by a ſervant, to be delivered at the 


plaintiff's mill. As Cooper's ſervant was paſſing through the 
borough, one of the defendants aſked him, where he was 
carrying the corn, who ſaid, to the plaintiff”s mill, and ther:- 
upon he followed it to the plainriff*s fold-yard, adjoining the 


mill, and demanded toll; which being refuſed, he weit 


away, and ſoon after returned with the toll-gatherer, the 
other defendant, when part of the corn had been unloaed, 
and then ſeized thirty-two half-pints of it for toll. — T' it 
QUESTION on this ſpecial verdict was, Whether the plaintif 
was entitled to recover? PER CURIAM : The queltion 15 
Whether this corn was brought within the borough ot 
Rippon, to be ſold in the market? Now the caſe ſtates che 
contrary, for it had been previouſly ſold ; and the day |! 
was ſeiſed for not paying toll, it was only paſſing through th: 
borough, in the road to the plaintiff's mill, which was ten 
miles off. As to the ſuggeſtion, that this is a fraud upon 
the corporation, there are caſes in which a man cannot de- 
fend himſelf, even by facts ever ſo ſtrong, in ſupport of 2 
fraud, if the fraud can be got at: but then it mult be 10200 
appear. V this mode of ſale is a fraud upon toll, the remedy !/ 
the corporation is by ſpecial action on the caſe, But thus calc 
as ſtated is a very different thing: here the vendor lives in 
the town, ſhews a fample of corn to a cuſtomer, who 
agrees for a certain quantity, to be delivered at his mill ten 
miles off; and the goods happen, on a market day, merely 
to pals through the market in the way to the place of c- 
livery.—If it is really a trick, the defendants muſt bring dn 
action on the caſe, ** | - 
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An averment in a declaration on the 11 Ges. 2. c. 19. /. Gwinnet v. 
Y 2. to recover double the value of goods removed, in order to 3 
4 prevent a diſtreſs, that a certain ſum was due for rent before 30 Geo. 3. BR. 
die goods were removed, need not be preciſely proved as z Ter. Rep. 643. 
ſaid. And the notice of diſtreſs, which alleged a different 
{um to be due, was held immaterial. This was an action 
of debt, on the 11 Ges. 2. c. 19. f. 3. to recover double the 
value of the goods, which were liable to a diſtreſs, and re- 
moved by the defendants to avoid it. The declaration ſtated 
that 57l. were in arrear for rent, &c. At the trial the no- 
tice of diſtreſs was produced, which alleged that 55l. were 
due; but the plaintiff was ready to ſhew, yr the tenant's 
own adiniffion, that 571. were due: it was objected by the 
defendants, that the plaintiff was bound by the notice of 
diſtreſs, auc the plaintiff was non; ſuited. It was afterwards 
moved to fet the non-ſuit aſide, on the ground that the ſum, 
mentioned in the notice, was immaterial.— PER CURIAM : 
There is no doubt but that if the plaintiff profeſs to ſet out 
liis title, he muſt ſet it out correctly. So where a contract 
is to be ſtated in a declaration, unleſs it be truly ſtated, the 
plaintiff cannot recover. If the plaintiff allege any thing 
which forms a conſtituent part of his title, he muſt ſet it out 
correctly. But here it was impertinent to ſtate what the 
rent was; the defendants incurred a penalty under this act 
ot parliament, in fraudulently removing the goods which 
were ſubject to the diſtreſs, Whether $1. or any other ſum 
were in ariear, was perfectly immaterial : the damages 
were not to be meaſured by the quantity of rent, but by the 
value of the goods removed. And the notice of diſtreſs 
might have been abandoned; for a party may diſtrain for 
rent, and avow for fealty. The gift of this ation is the 
traudulent removal of the goods from the premiſes, in order 
to defeat the diſtreſs ; it was, therefore, immaterial to the 
defendants, whether one {um or another were due for rent; 
for in either caſe they are guilty of a tort. Rule abſolute. 
One warrant of diſtreſs, for the amount of ſeveral duties, Patchet 2. Ban- 
impoſed by different acts of parliament, each giving a power ont. © al, 
ot diſtreſs, is legal. And the judgment of the commifſſioners 3, Oe +. B R. 
of land-tax on appeal, is concluſive in an action of treſpaſs; Ter. Rip. 357. 
brought againſt the officer, for levying under a warrant of 
dittrels— This was treſpaſs for taking the plaintiff's cattle : 
It appeared that the cattle were taken under a warrant of diſ- 
trels, for the aggregate amount of ſeveral taxes (I), one of 


* "A 


1 Viz, land- tax, wood. tax, commutation- tax, window-duty, houſe- duty, 
orle-duty, ſervants'-tax, &c. 
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which was the land- tax on ſome woods, which the plaintift, 
at the time of the diſtreſs made, refuſed to pay, though he 
was ready and offered to pay the reſt, if the defendants 
would have taken them only. The ground of the plaintift”s 


_ objection to pay that particular aſſeſſment was, becauſe ir 


was to raiſe a ſum for the uſe of the pariſh, over and above 
the proportion of the land-tax for that pariſh, payable to 
government; and he appealed to the commiſſioners appointed 
under the act of parliament, who, upon hearing the parties, 
confirmed the aſſeſſment for the whole. The judge thought 
that, as the objectionable tax had been confirmed on the ap- 
pea], it could not now be queſtioned in this action; and that 
it was ſufficient for the detendants to ſhew a general right t 
diſtrain; and, therefore, he nonſuited the plaintiff, with l- 
berty to move to ſet aſide the nonſuit, and enter à verdict for 
him for 24]. if this Court ſhould be of opinion, that the ac- 
tion was well founded. Accordingly, a rule nf was ob— 
tained for that purpoſe in Eaſter term laſt, on the ground 
that there ſhould have been a ſeparate warrant for each tax; 
and that a diſtreſs, under one warrant, for the amount of all 
the taxes, was legal. — The caſe was fully argued, and the 
Court took time to conſider of their opinion, Which was now 
delivered by Lord KENYoN, Ch. J. as follows: As all the 
taxes were confirmed on appeal, however 1mproper perhaps 
the one objected to was, it muſt be binding on the parties; 


and then the warrant of diſtreſs, though it included them all, 


was properly iſſued. The conſequence of which is, that the 
rule for a new trial muſt be diſcharged, and the nonſuit 
ſtand.— Rule diſcharged. 


Dower. 


A marriage celebrated in Scotland (but not between per- 
ſons who go thither for the purpoſe of evading the laws 0! 
England), will entitle the woman to dower in England, 
The lawtuine!s of tuch a marriage may be tried by a jury; 
a replication, therefore, to a plea of * ne ungques accoupl:” in 
a writ of dower, alleging a marriage in Scotland, may con- 
clude to the country: and in ſuch replication, it is not nece:- 
ſary to ſtate that the marriage was had in any place in Eng- 


land, by way of venue—'l'his was a proceeding in dow, 


and to the declaration there was a PLEA, that the demanc- 
ant was never accoupled to Thomas Ilderton deceaſed, in 


lawtul matrimony. To this plea there was a REPLIC A- 


TION, which itated that the demandant, on the 6th ©: 


September, in the year of our Lord, 1774 was eccurlt 


„ 


Dower. 


o Thomas Ilderton deceaſed, in lawful matrimony, at Edin- 
burgh, in that part of Great-Britain called Scotland, and 
the replication concludes to the country. To this replica- 
tion there was a ſpecial demurrer. And the demurrer ſtated 
for cauſe, that the ſuppoſed marriage in the replication 
mentioned, declaring it to have been celebrated in that part 
of Great-Britain called Scotland, was not a marriage, 
whereby, or by reaſon whereof, the demandant could by 
law, claim or entitle herſelf ro have any dower of the te- 
nements above mentioned. There was alſo another cauſe 
of demurrer alleged, that the plaintiff has not laid any 
place by way of venue, where the ſuppoſed marriage was 
had, There was a third cauſe, that the replication is ill 
concluded, by being concluded to the country, and by hav- 
ing by that concluſion attempted to put in iſſue, and draw 


to a trial Y a jury of the country, a matter that is not by 


law triable by a jury of the country, but which is of eccle- 
ſiaſtical cognizance, and which ought ta be tried by the cer- 
tiicate of the biſhop, to whom the right of certifying, 
whether the plaintiff and Thomas 1/derton were or were not 
accoupled in lawful matrimony, belongs: and alſo for that 
it did not appear to the Court, by the ſaid replication, to 
what biſhop, or other ſpiritual judge or perſon, any writ 
can or ought to be directed or ſent, to inquire and certify, 
whether the plaintiff was accoupled to Thomas Ilderton de- 
ceaſed, in lawful matrimony or not: end there was a joinder 
in demurrer. EYRE, Ld. Ch. J.—Upon the argument, the 
fr{t cauſe of demurrer having been abandoned, the refidue of 
theſe cauſes reſolves itſelf into two queſtions. The firſt of 
theſe queſtions is, Whether the plaintiff ought in this cafe to 
have concluded to the country? The ſecond queſtion is, 
Whether the replication is either informal, or ſubſtantially 
defective, for want of a v-nve In ſupport of the demurrer, 
and upon the firſt queſtion, it has been argued, that the 
matter of this replication is excluſively of eccleſiaſtical cog- 
nirance; and a paſſage from Glanville, book 7. chap. 13 
and 14, has been cited, in ſupport of theſe propoſitions, that 
in intendment of law, a jury is not competent to decide 
upon this matter; that there was in this cafe no necetlity 
tor excluding the eecleſiaſtical juriſdiction ; that in cafes of 
baſtardy, which it was ſaid, are not diſtinguiſhable frœmn 
ts caſe, a writ always goes to the biſhop of the dioceſe 
where the lands lie, without regard to the place where the 
elpouſals were had, or where the birth was; and that the 
analogy directs how the writ ſhould be directed where 
mere happens to be no biſhop having juriſdiction in the 
place, where the demandant ſtates herſelf to have been ac- 
coupled in lawful matrimony ; and, conſequently, my 
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this caſe, the demandant ſhould have prayed a writ to the 
biſhop where tlie lands lay, and ought not to have concluded 
to the country. The paſſage in Glanville is as folloas: 
« Hres autem legitimus, nullus baſtardus, nec aliquis qui 
*« ex legitimo matrimonio non eſt procreatus, eſſe potct, 


„Verum ſi quis verſus aliquem, hæreditatem aliquam tun 


% quam heres petat, et alius ei objiciat, quod heres ind: 
« eſſe non poteſt, eo quod ex legitimo matrimonio non {i 
& natus, tunc quidem placitum illud in curia domini regis 
„ remanebit, et mandabitur archiepiſcopo vel epiſcopo loc, 
« quod de matrimonio iplo cognoſcat; et quod inde judica- 
« yerit, id domino regi vel ejus juſticiis {cire faciat, et per 
& hoc breve.”” Then follows the form of the writ © Res 
« archiepiſcopo ſalutem, veniens coram me M. in cut 
„ mea, petiit verſus &. ſratrem ſuum, quartam partem feod 
„Junius militis, in illä villa ſicut jus ſuum, et in quo idem 
„ K. jus non habet, ut V. dicit, eo quod ipſe baſtardus fi, 
„ natus antè matrimonium matris ipforum. Et quoniam al 
„ curiam meam non ſpectat agnoſcere de baſtardia, eos a 
« vos mitto, mandans ut in curia Chriſtianitatis inde facii- 
& tis, quod ad vos ſpectat, et cum loquela illa debitum 
« coram vobis fiuem ſortita fuerit, mihi literis veſtris h1gni- 
« ficetis quid inde coram vobis actum fuerit, &c.** Now 
it muſt be acknowledged, that the language of theſe paſſges 


very diſtinftly marks the ground and principle upon which - 
y y 8 P ple up 


the temporal courts have ſent their writs to the hilho, 
namely, that the cognizance of lawful matrimony belong 
to the court Chriſtian, and not to the temporal courts 
« Placitum illud in curia domini regis remanebit, et maid. 
« bitur archiepiſcopo vel epiſcopo loci, quod de matrimoni 
« ipſo cognoſcat, et quod inde judicaverit, id ſcire faciat, 
are ftrong words, and the language of the writ & quomari 
« ad curiam mcam non ſpeCtat agnoſcere de baſtardia,-eos 
« ad vos mitto, mandans ut in curit Chriſtianitatis inde ta- 
„ Ciatis quod ad vos ſpectat; et cum loquela illa debitun 
„ coram vobis finem fortita fuerit, mihi literis veſtris fig 
& ficetis, quid inde coram vobis actum fuerit,” is tt. 
{ſtronger to mark the ſenſe of the time, in which Glas: 
wrote, that queſtions of matrimony and baſtardy were e 
cluſively of eccletiattical cognizance, and that a jury W. 
at that time thought to he not competent to decide v9 
tneſe queſtions; or at leaſt if they do not go ſo far, as 
jury not being thought competent to the deciſion of tei. 
queſtions, they thew that the Court itſelf was not com- 
petent to ſuch examination and decition. It was agreed »y 
the counſel for the tenant, that the matrimony of which the 
court Chriſtian has at this day excluſive cognt7unce, 1 
lawful matrimony, as oppoſed to marriage in fact, aid ti 
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E {t was eſſential that the marriage ſhould be lawful in two 
E cies only, in the caſe of dower, and in the caſe of appeal: 
but it is very obvious that Glanville, in the paſſage which J 
have read, draws no ſuch line, he ſuppoſes that in the caſe 
et baſtardy © mandabitur epiſcopo, &c. quod de matrimonio 
ipſe cognoſcat.” Glanville wrote in the time of Henry 
E the Second, at which time the diſtinction between general 
aud ſpecial baſtardy had not been introduced. The ſtruggle 
for legitimating the jiſſue born before matrimony, which is 
recorded in the ſtatute of Merton (1), 20 Henry 3. c. 9. 
E {cems firſt to have ſuggeſted the plea of ſpecial baſtardy; 
and it is obſervable, and is material, that the temporal 
EF courts, from that time, withdrew the cognizance of ſpecial 
baſtardy from the court Chriſtian. In ſucceeding times, 
other conſiderations induced the temporal courts to withdraw 


from the cognizance of the court Chriſtian, the queſtions of 


matrimony and of baſtardy, in a variety of caſes. In baſ=- 


tardy, the trial by the certificate of the biſhop takes place at 


this day, only in che cafe of a general allegation of baſ- 
tardy, and that only ſo long as the party is living, and not 
only living, but a party to the ſuit, and not only a party to 


the ſvit, but adult: in matrimony, as is agreed, in the two 


caſes only of dower and appeal. Ir is not, therefore, to 


Glanville, that we muſt relort for the preſent ſtate of the 


law re pecting the trial by certificate of the biſhop; and 
when we advert to the ordinary courſe of proceeding, in 


every one of thoſe caſes which have been withdrawn from 


the cognizance of the court Chriſtian, it will be impoſſible 
to maintain, that in intendment of law, a jury is not com- 
petent to try queſtions of matrimony or baſtardy, The 
true propoſition is, that the common law is general and 
fundamental, that the particular trials by the court Chriſtian 


are to be conſidered as privileges, and as ſuch in their. 


nature particular, that every thing which is not within the 
privilege, belongs to the common law. Reſpecting things, 
which have been conſidered in carly times, as proper to be 
tried by the certificate of the biſhop, if for good reaſon they 


ought not to be ſo tried, or if from particular circumſtances 


they cannot be ſo tried, the common law, out of its own 
inexh1uſtible fountain of juſtice, muſt derive another mode 
of trial, and that mode is the trial by the country. It was 
upon theſe principles, that the caſe of ſpecial battardy, and 
every one of the other caſes which I have alluded to, have 
been ſent by the temporal courts to be tried by the country, 
ultead of being tried by the certificate of the biſhop ; and 
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they will be found applicable to every Caſe, in which the lay of de 


of England hath admitted of any ſpecial mode of trial; fy Fx 
inſtance, the trial by inſpection, by the eſcheator, by ti 4a 
certificate of the marſhal of the king's hoſt, by the certih. 5 
cate of the recorder of London, nay, even the trial by the n. ar ? 
- cord, and, in ſhort, every other kind of trial that can be Rate, 4 Fo 
But it has been argued, in ſupport of the demurrer, that in N 5 
this caſe there is no neceſſity for departing from the ancient | mw 
and uſual courſe of trial, of an iſſue joined on the marriage "ak 
in dower ; that this marriage, alleged to have taken place 0 55 
in Edinburgh, in that part of the united kingdoms calle ade 
Scotland, may be tried by the certificate of the biſhop of tha i 3 
dioceſe, in which the county where the writ is brought a0 
happens to lie. This is not ſupported ' the authority of l 
any caſe adj dged in point, but it is argued upon the analogy Wig 
which the preſeiit caſe bears to adjudged caſes, and particu- 18 
larly to the caſe of general baſtardy, where the writ to the git 
biſhop is ſaid, and J believe truly ſaid, to be always ſent to 110 
that biſhop in whoſe dioceſe the lands lie, or, more properly, ah 
where the demandant's writ is brought. But there will be 1 00 
found no analogy between thoſe caſes and the preſent. | are 
have obſerved, that the writ to the biſhop goes only where le 
there 1s a plea of general baſtardy ; the replication to that VIE 
plea, though it may ſpecially allege the eſpouſals of the deckt 
parents, or the birth in another dioceſe, amounts to nothing "WG: 
more than an averment, that the demandant was mulier, and o f 
not baſtard; and in ſome of the year books abridged by WW Lich 
Brooke, in his title & baſtardy, the ſpecial allegation of el- 8055 
pouſals and birth is diſallowed by the Court, and the demand- reſp 
ant is driven to add, ** et /ic mulier et non baſtardus ;”” and 5 
one of the caſes in particular, the whole ſpecial allegation 5 In t 
left out of the record, and nothing entered, but that the try 
demandant was myulier et non baſtardus (1), and fo the writ e 
went of courſe to the biſhop ot the dioceſe, where the lands ing 
lay, and in that caſe could by no poſſibility go to any other the. 
bilhop. Upon whatever ground it proceeded in ba ardy, lizic 
the writ always went to the biſhop of the dioceſe where the te 
lands lay. Now in the cafe of dower, if a general replica- hap 
tion to a plea of ne unques accouple in byal matrimonie is ad- 2 f 
miffible, there, by analogy to the caſe of baſtardy, it mig: cou 
be argued that the writ ſhould go to the bithop of that dio- wri 
ceſe where the lands lay, upon a foundation common to bot biſh 
caſes, that the birth in wedlock in baſtardy, or the lawful mas 
marriage in dower, ſhould be intended to have taken place n tere 
the county, where the lands lay. But as in moſt of the cas goe 
5 7 NN 3 — din: 
ar 
(1) Pl. 20. ; Wh 
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of dower, and probably in all, the replication is ſpecial, of 


eſoouſals in a particular church, in a particular county, and 
dioceſe, and as the writ to the biſhop has uſually gone to the 
biſhop of the dioceſe, where the eſpouſals have been alleged 
to have been celebrated; and as I have been able to find no 
caſe, in which the eſpouſals having been alleged to have 


been celebrated in another county, and in another dioceſe, the 
writ has yet gone to the biſhop of the dioceſe where the lands 


lay; there ſeems to be no manner of analogy between the caſe 
of baſtardy and dower. To whatever biſhop the wrir, in 


either caſe, is directed, it is ſent to him as ordinary, as having 


either in fact or in the intendment of Jaw, cognizance of the 
queſtion, The ordinary acts as a judge, in a cauſe regu- 
larly inſtituted before him: one of the reaſons for not ſend- 


ing a writ to the biſhop, where a party, who is attempted to 


be baſtardized, is dead, or a ſtranyer to the ſuit, is, thut the 
ſuit in the Court Chriſtian cannot be decided between the 
parties; it is a falſe reaſon to ſay that it does not go in that 
coe, becauſe it is peremptory ; it is peremptory, becauſe it 
is the judgment of a court of competent juriſdiction, in a 
ſuit between the parties. If, under any circumftances, the 
writ goes to a biſhop, within whoſe dioceſe the eſpouſals 
were in fact not celebrated, it is pretty clear that he might 
decline certifying. In one of the caſes that were cited, it 
was ſaid expreſsly, that he might return, by way of anſwer 
to the writ, that the place of the eſpouſals, alleged to be 


| within his dioceſe, was not within his dioceſe, which return 
could not be admitted, if the writ might go to any biſhop, in 


teſpect of the matter being in its nature of eccleſiaſtical cog- 
nizance. All the analogies of law contradict that notion. 
In the theory of our law, a jury of one county could not 
try a matter of fact ariſing in another county. If we are to 
refort to analogy, let us conſider how the law ſtar.ds reſpect- 
ing the certificate of the biſhop. In the cafe of profeſſion, 
the writ went to the biſhop of that dioceſe, in which the re- 
ligious houſe was ſituate ; upon the preſumption that he was 
tle ordinary, and could examine; but if the religious houſe 
happened to be exempted, as was frequently the caſe, this was 
a ſufficient return to the writ, and the trial by certificate 
could not be had. If a queſtion ariſes in guare impedit, tue 
writ goes to the biſhop of the dioceſe to certify; but if the 
biſhop claims any thing more than as ordinary, ſo that he 
may be a diſturber, the writ cannot go to him, for he 1s in- 
tereſted : in that caſe it does not go to any other biſhop, but it 
goes to his metropolitan, Why? Becauſe he is ſuperior or- 
dinary. Suppoſe the caſe then to ariſe in the dioceſe of the 
archbiſhop of Canterbury, who has no ſuperior ordinary, 
and he was a diflurber ; and, conſequently, the writ could 
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not go to him, all the analogies of law exclnde the idea gf 


the writ being ſent to any inferior ordinary; in that caſe 
therefore, it is evident, that in a matter confeſledly arifny, 
not only within the kingdom, but even within the diocel: 


where the writ is brought, and where the lands lay, thar 
could be no writ to the biſhop. If in all cafes in which a 


_ writ goes to the biſhop, the writ 1s ſent to that biſhop, who 


has, or is at leaſt preſumed to have, juriſdiction of the ſubjec- 
matter; if it is ſent to him as ordinary, and in no otter 


character; and if where it cannot be ſent to the ordinary, 


even within the kingdom, it cannot be ſent to a biſhop at ail; 
upon what principle, or upon what analogy of Jaw, cana 
marriage diſtinctly ſtated to have been celebrated out of any 
dioceſe, out- of any actual or preſumed juriſdiction of any 
ordinary, nay out ot the kingdom, be ſent to any biſhop to be 
by bim inquircd into and certified ? If the trial cannot be by 
certificate, we Jay it down as a propoſition fundamental 
and incontrovertible, that the trial is to be by the country: 
and for a reaſon that is unanſwerable, that there may not be 


a failure of juſtice. This is not a point to be debated, 


but they who have the curioſity to enquire what has been 
done in caſcs of a ſimilar exigency, may find, in fir 100. 
mas Hardres's Reports, 65, ſeveral inſtances collected by hun 
in an argument delivered by him, of caſes, in their own na- 
ture triable by the biſhop's certificate, ſent to be tried by the 
country, upon the particular circumſtances of thoſe caſes, 
One of them is taken from the Year-book 2 Richard 33 & 4, 
and it was treſpaſs for taking of goods, the defendant pleaded 
a will, by which he was conſtituted executor, and ſo en- 
titled himſelf to the goods in queſtion, which had been the 
teſtator's. The plaintiff ſaid, that after the will was made, 
whereby the defendant was appointed to be executor, the 
teſtator made another will, wherein he appointed the plain- 
tiff to be his executor; the defendant pleaded that the pope, 
by his bull, had delegated ſuch an one to examine this 
matter, who had, by ſentence, annulled the will, by which 
the plaintiff claimed, It was reſolved, that becauſe this mate 
ter was not triable by the certificate of any biſhop of Eng- 
land, to whom the Court might write, that therefore ſome 
matter multbe put in iſſue triable per patriam, ne deficiat juftitias 
The ſecond queſtion which ariſes upon this demurrer 15 
Whether, in point of form, or in ſubltance, it was neceſſary 
that the plaintiff ſhould have alleged that the eſpouſals welt 


celebrated in ſome place, within ſome county in England, in 


order to a trial by the country, ſuppoſing that ſuch is to be 
the trial in this caſe? I muſt conclude, that this inſerting 0 
a place has been anxiouſly avoided, conſidering the circum” 


ances in which this replication has been frames : I fup- 


pole) 


poſ 
the 


tryi 
aſſi 


| Jeay 


give 
mai 
m 
the 
aſſig 


and 


| (ho! 


torr 
that 
this 
ther 
forn 
entr 
few 
art} 
tion 
plea 
gro 
the 
* 
bar 
decl 
witl 
Th 
pur 
or b 
brot 
boo 
the 
the 
ma 
bd 
ſhen 
prec 
this 
forn 
aflig 
obli 
tion 
reac 
our 
the 


pu 


Dower. 


noſe, from an apprehenſion in my judgment, unfounded, that 
the alleging a place within a county, for the purpoſe of 
trying here a matter ariſing in a foreign country, might have 
afſiſted the argument in favour of a trial by certificate. The 
| leaving the replication open to this objection undoubtedly 
gives great advantage to the defendant, becauſe, if he can 
maintain that it is the eſtabliſhed form of replication in 
imilar caſes, to allege a place within a county in England; 
the want of it will 1upport his demurrer, it being eſpecially 
aſſigned for cauſe, though, in truth, it be but a mere form, 
and not at all eſſential to the real juſtice of the caſe: and if it 
| thould in the reſult be found, that there is no ſuch eſtabliſhed 
orm of replication, the defendant has ſtill this advantage, 
that he will be at liberty to inſiſt that the replication is, in 
this reſpect, ſubſtantially defective; and that, in this reſpect, 
therefore, the demurrer will hold. The queſtion of mere 
form muſt be decided by the books of entries ; but no one 
entry has been . in a caſe exactly ſimilar, and very 
few, if any, in caſes analogous, that is, where any matter, 
ariſing in a foreign country, is replied. Forms of declara- 
tions, ſtating matters ariſing in a foreign country, or eyen 
pleas, are no precedents. Replications ſtand upon their own 
ground in this reſpect; they have reference to the declaration, 
they maintain the declaration, and they cannot be entirely 
ſeparated from the declaration, in the way in which a plea in 


bar may. They may, therefore, have the aſſiſtance of the 
declaration, as far as concerns the allegation of a place 
within a 7 of England, for the mere purpoſe of trial. 


The caſes cited on the part of the defendant, for another 
purpoſe, proving, or tending to prove, that ſpecial eſpouſals, 
or birth, in another county, ſhould be tried where the writ is 
brought, and many other caſes which are to be found in the 
books, ſome of which were alſo cited, of matter reſpecting 
the perſons, when pleaded in abatement, being tried where 
the wric is brought, ſufficiently eſtabliſh that the replication 
may borrow a place, for the mere purpoſe of trial, from the 
declaration, of which I make no other uſe at preſent, than to 
ſhew, that forms of declarations, and of pleas in bar, are no 
precedents for forms of replications, and I conclude, that 
this objeCtion to the replication, conſidered as an objection of 
form only, and to be ſupported only, becauſe it is ſpecially 
aſigned for cauſe of demurrer, is not ſo maintained as to 
oblige us, upon fair ground of form, to ſay, that this replica- 
tion is ill. Conſidered as an objection in ſubſtance, 1 am 
ready to agree, that it is by no means a trivial objeCtion : 
our books are full of caſes upon the ſubject of venues, and 
the doctrine is very nice and curious. It was anciently the 
opinion of lawyers, that a =y of one county could not try 
: 2 


any 


{ 
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any matter ariſing within another county, and a foreign 
county was almoſt as formidable a thing, in point of juriſ. 
d' ion, to try, as a forei zn country. The place, therefore, in 
which every alleged fact was done, was to be ſhewn upon 
the picadings, that it might be known to what county tle 
Jury proceſs ſhould go; and if the facts aroſe in two coun. 
ties, or in confinis comtatuum, that the proceſs miglit go to 


both counties. The old law too being, that the jury were 


to come de vicineta, there was another neceflity created, for 
very great particularity and niceneſs in laying venues : but 
when, in proce's of time, maſculine ſenſe had ſo far con- 
trol ed. the former doctrine of venues, that, in reſpect of all 
matters tranſitory in their natvie, the defendants were oblige 
to lay the venues of tranſactions they alleged in their ples, 
in the place and county in which the plaintiff had laid hi, 
declaration, and ſince the ſtatute 4 Anne, c. 16. ſ. 6. has di- 
rected that tie jury ſhould come de corpore comitatis, che Jaw 
of venues will be found to be very ſubſtantially altered, and to 
lie in a very narrow compaſs ; and the diſtinction between 
lay ing no venue at all in a plea, and being obliged to lay tie 
ſame venue as is to be found in the declaration, will not he a 
very ſubſtantial one. The principle now is, that the place 
laid in the declaration draws to it the trial of every ching 
that is trantitory, and it ſhould ſcem that neither forms of 
pleading, nor ancient rules of pleading, eſtabliſhed upon a 
different principle, ought now to prevail. I have ſail, that 
there was a time when a foreign county was almoſt as form- 
dable a difficulty, with reſpect to mere trial, as a foreign 
c:untry ; and in reſpect of mattcrs ariting in the one or in 
the other, as far as reſpects the trial merely, there is 90 dif- 
ference between them. All matters ariſing in a foreign 
country mult be conſidered, for the purpoſe of trial, as trai- 
ſitory; there can be no reaſon for preferring the trying 
them in one county rather than in another. When the 0.4 
doctrine prevailed, if a matter aroſe in Ireland, ther judges 
thought themſelves obliged to take the jury de vicineto of the 
borders of the Engliſh county neareſt to Ireland; but, ſince 
that doctrine has been juſtly exploded, if a defendant were to 
plead a matter ariſing in a foreign country, he would be 
obliged to lay the ſame venue as was laid in the declaration, 
which brings us again to the dictinction between being 
obliged to repeat the venue, which is in the declaration, and 
laying no venue at all, which appears to me, I conſeſs, to be 
a diſtinction without a difference. Ic may be aſked, thall we 
then aſſume juriſdiction to try matters ariſing in a foreign 
country, without- even the colour which the fiction of the 
parith of St. Mary le Bow, in the ward of Cheap, has fo long 
iupplied ? Certainly not: of matters ariſing in a foreign 

| ; | Country 


4 — — 


1 


1 O&. & 0 


„. 


Dower: 


country, pure and unmixed with matters ariſing in this 
country, we have no proper original juriſdiction z but of 
ſuch matters as are merely tranſitory, and follow the per- 
ſon, we acquire a juriſdiction by the help of that fiction 
to which I have alluded, and we cannot proceed without it; 
but if matters, ariling in a foreign country, mix themſelves 
with tranſactions arifſing here, or if they become incidents in 
an action, the cauſe of which arifes here, we have juriſ- 
diction, and, according to the Cafe in 12 Hod. the fiction 
need not be reſorted to at ail, and, if reſorted to, the etiect 
vill be, not to give juriſdiction ; and, if a place had been 
before named, for that part of the tranſaction which aroſe 
here, it would have no effect, even as to the trial. In the 
very infancy of commerce, and in the ſtricteſt times, as I 
collect from a paſſage in Brooke, Trial, pl. 93. the cognizance 
of matters ariſing here, was underſtood to draw to it the 
cognizance of all matters ariling in a foreign country, which 
were mixed and connected with it, and, in theſe days, we 
ſhould hardly heſitate ro affirm that doctrine. — The retult is, 
that there are no precedents to bind the cafe in point of form, 
and, if there were, the law has been ſo altered, thit they 
ought not to bind. In point of ſubſtance, the queſtion on 
this marriage in Scotland, ariling incidentally in a ſuit in 
dower, of which we have original qurifdiction, is for the 
purpoſe of this cauſe within our juriſdiction, without the 
afiſtance of a fiction; and the venue, for the mere purpoſe 
of trial, being neceſſarily the venue laid in the declaration, 
the inſerting it in the replication would have been nugatory, 
and the want of it can do no harm. We are, therefore, of 
opinion, that the demandant is entitled to judgment in her 
favour.—Judgment tor the demandant. 


A leafe lor years, by a copyholder, with the licenſe of the Sanny, ex dim. 
lord, where the widow, by cuſtom, would be entitled to her Co 


tree bench, if the copyholder had died ſeiſed, defeats the 


wilow of he free bench. — This caſe was as follows: The Corp. 481. 


* cultom of the manor was to grant copyholds for three. 
« lives; the fiſt life had a power of ſurrendering the whole 
* eſftite, and the widow of a icaaiit, 20% died ſeiſed, was 
* entitled to her free bench. On the oth ot September, 
© 1763, T. then coupyioider for three lives, furrendered to 
* Hurd, the deceaſed huſb nd of the defen nt, who, on the 
* 1gth of October, 1767, by licenſe from the lord, de ined to 
” Singer for uinety-nine years) b. way ot mort age, then 
Hurd died, and Singer »figned to the plaintitf.' It was 
contended, that tne copy holder, having obtained the lord's 
licenſe, might do what he pleaſed with. the eſtite, and e uld 
have conveyed it from the wife, in any form he thoug .t fit; 
ang, conſequently, her right of free bench mult be ſubject to 
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the mortgage in this caſe, 1 Rol. Ar. 508. Pop. 105. Axy 

PER Cur, There is a great difference between the cuſtom 

of free bench found in this caſe, and the caſe of dower; 

in the latter, the widow is entitled to dower of all her hu. 

band was ſeiſed of, during the coverture ; but here her rig} 

was confined to ſuch eſtate as he ſhouid die ſeiſed of: conte. 

quently, as between lord and tenant, they might defeat the 

wife's eftate when they pleaſed. —Judgment to be entered for 

| the plaintiff, | 

Vaughan, ex dm. But the widow is entitled to her free bench in copyholl 
I" * Ae lands, ſurrendered to the uſe of the huſband, though he may 
Tr. Ter. never have been admitted thereto.— This cauſe was tried at 
71 Geo. 3. B. R. Wincheſter aſſizes, March 5, 17571; and a verdict found tor 
$ Burr. 2764. the plaintiff, ſubject to the opinion of this Court, on the 
following caſe: « That Richard Kent, being ſeiſed in fee of 
« the premiſes in queſtion, held of the biſhop of Wincheſter, 

as of his manor of Bitterne, by copy of court roll, accord. 
* 1ng to the cuſtom of the manor, but not expreſſed to be at 
« the will of the lord, on the 21ſt of November, 1760, con- 
5 tracted, for a valuable conſideration of 16gol. to ſurrender 
« the ſame to John Atkins, eſq. and his heirs prout the 
contract). „That Atkins entered into poſſeſſion on the 
* 21ſt of December, cut timber, and did other aéts of | 

* ownerſhip. That afterwards, on the gth of February, 

« 1170, Kent ſurrendered the premiſes, out of court, to the 

« uſe of the ſaid John Atkins, and his heirs, That 75% 

&« Atkins died without iſſue, on the 15th of April, 1770 

without being admitted to the ſaid premiſes, or the tail 

„ ſurr-nder being preſented, and before any court was hel! 

& for the ſaid manor. That, on the 20th of June, 1770, 

& Henrietta Athins, the defendant, the widow of the fail 

2 age Atkins, was admitted tenant for her life, and paid a 
ne and a half for ſuch admiſſion ; the whole fine, in right 

« of her late huſband, which he would have paid on admit- 
* tance; the half, for her own life eſtate. | That afterwards, 
& on the 14th of September, 1790, George Athins, the leſſot 
of the plaintiff, the brother and heir of the ſaid John Atkins, 
« was admitted tenant, as brother and heir of the ſaid 7% 
& Atkins, ſaving the right, &c. {prout both admiſſions) ; and 
« paid one fine for the ſame, as for the admiſhon of the heir. 
« That ſome lands, held of the ſaid manor, are called pur- 
« preſture; others, bond lands. That the only difference 
« between purpreſture and bond lands is this, that the pur- 
« preſture deſcends to the eldeſt ſon; that tenants thereof 
« are not entitled to a right of common ; and that no henot 
„is due for the ſame. That bond land deſcends to the 
« youngeſt ſon; has a right of common; and that a heriot 13 


* paid on death or ſurrender of a tenant thereof. Th 
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« part of the premiſes in queſtion was bond land, which 
« was held by twelve copies; and part purpreſture, held by 
| « three copies. That John Atkins paid the heriot on the 


« who was executrix of the ſaid John Atkins. That the 
« cuſtom of the manor, with reſpect to widows” eſtate, is 
« this, that, if the huſband dies ſeiſed, the widow has a right 
| 4 to be admitted to the land, for her widowhood, paying one 
penny; vor for the term of her life, paying half the cuſtom- 
& ary fine certain. That no inſtance appeared, that any 
© purchaſer or heir, before admittance, was received as 
| « tenant, or taken upon the homage ; nor any inſtance of 
« ſuch being refuſed or offered. That theſe lands held of 
the ſaid manor, when entailed, are barred by recovery ſuf- 
« fered in the lord's court, by plaintiff; in which the de- 
« mandant uſually claims the land as held at the will of the 
« lord, according to the cuſtom of the manor. That, on 
& the death of a tenant, proclamations are made for the heir 
« to come into court, and fine for his lands.” The 
QUESTION is, & Whether the plaintiff, on this caſe, ought to 


law of the ſurrenderee, contended, that his anceſtor was ſo 
ſeiſed, as that the lands did, by law, deſcend to him; BUT 
THAT HE WAS NOT $0 SEISED AS TO ENTITLE THE 
WIDOW TO HER. FREE BENCH.—The caſe was very fully 
argued, CURIA ADVISARE VULT.—And now Lord Mans- 
FIELD, CH. J. delivered their opinion: What is ſtated, 
relative to the premiſes not being copyhold at the will of the 
hrd, makes no difference as to the queſtion ; and, therefore, 
| ſhall conſider it as a general point, common to all eſtates 
which paſs by ſurrender and admittance, THE QUESTION is, 
* WHETHER the heir of the ſurrenderee, who dies before 
« admittance, ſhall avoid the free-bench or cuſtomary dower 

« of the widow, becauſe he died before admittance ?** In this 
| caſe, the contract is for a purchaſe and ſale. The ſurrender 
f is the ſuhhnantial part of the conveyance; and a complete exe- 
cution of the contract, as between the vendor and tlie vendee. 

The ſurrender and the admittance are different parts of the 

ſame conveyance; the formal effectuates the ſubſtantial part, 

and, therefore, muſt relate to it: both together make but 

ane conveyance. The admittance muſt be purſuant to the 
lurrender, and, conſequently, muſt operate as from the date 
| of it. Surrender to A. before admittance, ſurrenderor dies 
| 4. is afterwards admitted. A. ſhall avoid the tree bench of 
me widow of the ſurrenderor ; for, A.'s admiſſion has rela- 
ien to the ſurrender.— If one joint-tenant ſurrenders to the 
uſe of his will, his deviſe ſhall take, for the admittance relates 
| to the ſurrender, and, from that time, fevers the joint- 


| | „ tenancy: 


& ſurrender, and the defendant paid the heriot on his death, 


recover? The leſſor of the plaintiff, as brother and heir at 


Dower. 


tenancy, Benſen v. Scot, 3 Lev. 385. 1 Salk. 185. Co. Lit. 
59. b.— Id is laid down, 4 Co. 49. 6. that the lord is only 
an inſtrume t; that, after a)mitance, the ſurrenderce is in 
by him who made the firrender. That, although the ſur- 
Teni\eror, or the tenants, by whoſe hands the ſurrender was 
made, die, yet preſentinent and adinitiance afterwards is good; 
aid where he, io whole ule the ſurrender is made, before ad. 
mi'tai.ce dies, his heir thall be admitted. The true reaſon is 
draw: from the coutext, and given in Bacon's Abridgment: 
vol. 1. p. 476. „ For, upon adiniitance, the eſtate is in 6% 
« quz uſe tom the time of the ſurrender, by relation. — 
More's caſe, Trin 40 Hliz. 2 Siderfin, 38. 1 Rol. Abr. 627. 
pl. 9. referred te by Juſtice Newdigate, in the caſe of Blunt 
v. Clarke, is not ſtated, not does it appear what the queſtion 


was, The propotition in Rei7's Hör. © that the heir, being 


« admitted, is in by the lord, and not by him that made the 


„ ſurrender,“ is contrary. to truth, and to all the authorities. 


The lord is a mere inſtrument, and cannot vary from the 
ſurrendar; and in tie fame ca e of Blunt and Clarke (reported 
atterwaids in the fame bouk, 2 Siderfin, 61), Glynn, Chief 
Fiſties, ſavs, © if a man, ſeiied of copyhold in Borrough- 
« Engiih, ſurrenders to the uſe of J. S. and his heirs, and 
& . F. gie before admittauce, leaving two ſons, the younger 
« 0 tiem fhall have the land, becauſc he is in by deſcent, 
« or, at leaſt, by force of the firſt furrender, and ſo in nature 
« of a deſcen;.” And it is faid in the treatiſe of tenures, 
aſc ibed to Ld. Ch. B. Gilbert, and, I ſuppoſe, written by 
lum, + that this opinion icems to be very reaſonable; for, 
« © heirs? was certainly there a word of limitation, and not 


„ of purchate; and certainly there is as much reaton t0 


« adjudye the heir in by deſcent here, as there is to adjudge 
« an heir in by deſcent, where a recovery was had againſt 
„% the anc. ſtor, but not exccuted til] after his death, becaule 
ce the ufc might have veſted during the life of the anceſtor, 


„ aud becaule the execution hath a retroſpect. And, in 
„ truth, the c.fe of a ſurrender is juſt the ſame, for adinit- 


& tance might have beea in the life of the anceſtor ; and, 
& when it was had, it had a reirofpee?.”” And in the margin 
he refer to Shelley's cafe, in 1 C. 106, where th: opinion 
was, © that the execution had a retroſpect to the recovery.“ 
W it1 his reatoning we agree, and arc of opinion, “ that, 
& up9 admittance, the heir is in by deſcent, from the ſurrender, 
« ty which the admittance relates.“ — The leflor of the 
plain itt, in this caſe, is exprelsiy admitted as heir. The law 
cails the free- ben h upon the widow, juſt as it caſts the de- 
ſcent u ont e heir. The admittance, by relation, makes her 
hutb-nd e ted from the date of the ſurrender. — There is no 


rule bet.er founded in law, reaſon, and convenience, than thus, 
“e. that 
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« that all the ſeveral parts and ceremonies neceſſary to com- 
« plete a conveyance thall be taken together, as one act, and 
operate from the ſub/antial part, by relation.” —Livery 
relates to the feoffment; inrollment. to the bargain and ſale; 
2 recovery, to the deed which leads the uſe : io, admittance 
ſhall relate to the ſurrender, eſpecially when it is a ſale for a 
valuable conſideration, us in this caſe.—The title is not 
complete till admittance; and to the lord it is material, in 
reſpect of his fine: but, as between che parties, the vendor 
and the vendee, the admittance is mere form. This agree- 
ment is executed, and the land bound by the ſurrender, 
Tac lord is compeliable, by mandamus, or decree, to admit. 
The vendor, his widow, his heir, and all claiming under 
him, are concluded from faying, after admittance, “that the 
« land did not paſs from the day ot the urrender.“ Upon 
tus ground the leffor of the plaintiff claims the inheritanee 
whereof his brother died ſeiſed: it hall not be in his mouth 
to fav againſt the widow, “ that his brother did ot die 
« ſeiſed.” Theretore let judgment be for the defendant.— 
JUDGMENT for the DEFENDANT. | 
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MILITARV officer, in the ſervice of the Eaſt-India Capt. Parker v. 
company, has not a right to reſign whenever he Lord Clive, 

plca.e —Tius was an action brought by an officer in Ew B. R. 

the military ſervice of the Eaſt-India company, againſt } Burr. 2419. 
the defend.;n', who was commander-1n-clief of their forces 
in India, for an aſſault and falſe impriſonment. — The 
tranſaction aroſe in the Eaſt Indies, upon a diſpute 
about a perquiſite called hatta, which was thought proper, 
by Lord Clive, to be di continued in future, or, at leaſt, 
conſiderably leſſened, "The officers were exceedingly diſ- 
ſat'sted with this reduction of their p:y, or perquiſite, 
witch had been allowed to their predeceifors, and reſented 
it ſo highly, that 175 of them threw up their com- 
miſſione, and quitted the ſe vice; of which number Captain 
Parker was one. V hereupon Lord Clive, as commander -in- 
chief, impriſoned him, and he was kept four months in cuſtody ; 
but a court-martial being called upon the occafion, he was tried 
by it, and acquiited, as they apprehended him ta have a right to 
ren his commiſſion, and quit the ſervice. Lord MMlAxs- 
FIELD, before whom the cauſe was tried, hell that theſe 
mlitary officers, in the ſervice of the Eaſt-India company, 
were 


282 CEalt. Judia Company. 5 


were not at liberty to reſign their commiſſions, and quit de 
ſervice at any time, and under any circumſtances, mere 
ad libitum, whenever they themſelves ſhould think fit, or be 
ſo inclined, If that were the caſe, then indeed it would 
follow, that after reſigning their commiſſion, and thereby 
ceaſing to be objects of military juriſdiction, Lord Clive 
could no longer have any power over them. And his lord- 
thip accordingly directed a nonſuit, but with liberty to move 
the Court to ſet it afterwards atide, without coſts. - duch 
motion having been made, the point was argued, and, Pn 
CuRIam, we are all of opinion, © that a military officer 
% in the ſervice of the Eaſt-India company has not a right 
te to reſign his commiſſion at al! times, and under ary cir- 
© cumſtances whatſoever, whenever he pleaſes.” 
Vertae v. Lord So in this caſe, the queſtion was, Whether Mr. Vertue, 
Clive, Mic. "© the preſent plaintiff was in his military capacity at the 
55 r Fg lime when he quitted the camp?” And, therefore, the 
2412. object of military law at the time of holding the court- 
of Seapoys, on the th of May, went to Colonel Smith 
and complained of certain orders, and offered to reſign. 
Colonel Smith refuſed to accept his reſignation, and com- 
manded him to ſtay in the camp. Vertue left his commiſſion 
upon Colonel Smzth's table, and, the next morning, went 
away from the camp, in the ſight of the commanding officers, 
and of the men under arms: whereupon, Colonel Smith 
ordered him to be arreſted, and he was arreſted accordingiy, 
and afterwards tried by a court-martial, and ignominioully 
broken. Lieutenant Fertue could not reſign before the end of 
te month, becauſe the advanced month's pay had been paid 
to the agent of theſe troops, by the paymaſter, upon the 28th 
of April, to be diſtributed among the officers as uſual ; and 
Nr. Vertue was muſtered on the 1ſt of May, and, on the 6th 
of May, he wrote a letter to Colonel Smyth, ſigned as liv 
tenant; and again another, on the '7th, owning himſelf a 
lieutenant + contequently, he was ſo on the 8th, in the morn- 
| ing. PER Curiam: In Captain Parker's caſe, we were 
| clear in the abſtract opinion, © that theſe officers cann"t 
i | * refign at 4 times, and under any circumſtances, whenever 
« they pleaſe.” —As to their being bound for life, by thei: 
contract the certainly are not. But, though no parti- 
cular period 1s fixed, and though they are not bound for life, 
it dogs not, however, follow, © that they are at liberty (0 
ce quit under a circumſlances whatſoever.” And 1t is 
clear, that this oentleman was an officer in the ſervice at the 
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time waen he ql itted it. ; 
Mee Veri, The excluſive trade granted to the Eaſt-India company. 
means the inland trade as well as mere exports and imports; 
and a perſon going to, or trafficking in India, without hicenks 
| though 
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martial on him. Lieutenant Yertue, who was a heutenant 
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though it be in an independent province, not ſubject to the 
company, may, for ſuch offence, be ſeized by the company's 


| {ervants. 
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And the being an alderman of Calcutta does not authorize Bolts . Purvis, 


che trafficking and trading in the Eaſt Iudies without licenſe, Tr. Ter. 
15 Geo. 3. C. B. 


2 3 2 Black, Rep. 
the pleas were, 1ſt, not guilty; 2dly, a juſtification, as f0a2. y 


This was an action of treſpaſs, aſſault, and impriſonment : 


captain. of an Eaſt-Indiaman, viz. that he took the plaintiff 
on board his ſhip, and brought him to England, in purſuance 
of an order of the council at Calcutta, he, the plaintiff, hav- 
ing been found there, and being then and there zrafficking and 


| trading without lawful authority. The replication ſet forth 


certain letters patent from the crown, eſtabliſhing the court 
of the mayor and aldermen of Calcutta, and that the p aintiff 
was one of the aldermen of Calcutta, and as ſuch lawtully 


| authorized to be there. To this the defendant demurred, and 
| aſſigned for cauſe (inter alia), that the plaintiff had not con- 


ſeſſed, and avoided, traverſed, or denied, that he was trafficking 


| and trading in the Eaſt Indies. —By the Court, the plaintiff 


in his replication has ſtated abundance of matter to. ihew, 
that he was lawfully authorized 0 be in the Hast Indies; but 
fays nothing as to his trading and trafficking there. The doubt 
is, whether this be material, for whatever is materially pleaded 
on one fide, ought to be anſwered on the other. Now, when 
the king's charter for eſtabliſhing the court of the mayor and 
aldermen was obtained, the trading without conſent of the 
company, was an offence by law. The king's charter could 
not repeal the law, nor annihilate the offence; nor can the 
making a man an alderman, give him an implied leave to 
exerciſe an illicit trade. It would be a harſh conſtruction to 
ſuppoſe, that making one an officer of the company, would 
give him a right to oppoſe and rival his maſters: there may 
have been an unlawful trading and traflicking, which might 
authorize the company to remove him, and he ought in 
pleading, either to traverſe, or to confeſs, and avoid the 
charge of it. | | | 

The defendant, in this cafe, having been arreſted on a 
refpondentia bond, for 5gool. a rule was granted, to ſhew 
cauſe, why he ſhould not be diſcharged out of cuſtody, on 
entering a common appearance. On an affidavit, which 
lated, that he bond «vas given for goods, ſhipped by the plain- 
tif, a Britiſh ſubject at Calcutta, in the Faſt Indies, on board 
an American fhip, hameward bound, from thence to Rhode 
Iſland, in America, which had previouſly landed in Bengal a 
cargo from Europe — AND THE QUEST1ON was, Whether the 
bond, under the above circumſtances was not void, by the 2d 


{etion of the ſtatute 7 Geo. 1. f. 1. c. 21. which enatts, 


* That all contracts and agreements whatſoever, at any time 
* from and after June 24, 1721, made, or entered into, by 
«5 any 


Sumnerv. Green, 
Mis. Ter. 

30 Geo. 3. C. B. 
1 Hen. lac. 301. 
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« any of his majeſty's ſubjects, or any perſon or perſons in 
(c truſt for them, for, or upon the loan of any monies hy 
« way of bottomry, on any ſhip, or thips, in the fe orvice of 
«foreigners, and bound, or deſroned to trade in the Eoff Indie, 
or parts aforclaid ; ; and all contrafts and agreements what. 
& ſoever, made by any of his majeſtv's ſubjects, or any perſin 
cor perſons in truſt for them, for the /oding or ſuppiying any 


& ſuch ſhip, or ſhips, with a cargo, or lading of any fen 
&« goods, mer change, treaſur en Or effect. „or with any provitaw, 

& ſtores, or neceſſaries, Sc. Wc. ſhall be void 2% _Prx 
Curiam: We are all of opinion, that the defendant ought to 
be diſcharged on entering a common appearance. But we do 
not think it necellary to give a decided opinion on. the ach 
becauſe, where the plaint tiff has the defendant in cuſtody, ad 
the cauſe of the arreſt being communicated in his own afi- 
davit, appears by reference to the ſecurity on which the debt 
ariſes, it would be improper to hold the party in priſon, it 
there appears a probable ground, that the contract which is 
the foundation of the action, is void. If the contract were 


not only void, but miſchicvous, the law might be evaded, if 


the plaintiff were permittzd to retuin the advantage which he 
has gained over the defendant, and make uſe of the opportunity 
of treating with him while in confinement ; for, poſſibl, the 
merits of the caſe might then never mcet the examination of 
a court of Juſtice. - | do not chooſe to enter into the con- 
ſtruction of the ſtatute, becauſe the conſequences are very 
extenſive, fince if it be as we de enen boese the ab my 


Gan ant 


3 that in it Circ meaning, it would reach al] whey 
in the Eaſt Indies, for the purpoſe of ſending goods to other 


parts of the world, contrary to the proviſions of the charter 


of the Eaſt-India eee abſolute for defendents 
diſcharge. 

A ſale (by the Cite! of the command of a hip, employe. 
in the Eaſt-India company's ſervice, without the knowledge 
of the company, is illegal; and the contract of ſale cannot be 
the foundation of an action. — This caſe was as follows: I 
the year 1783, the teſtator, C. Blackferd, was appointed to 
the command of the Foulis Eaſt- Tndiaman, on the recom 
mendation of the defendant, the hufbind or managing owner, 
jor which he paid the defendant 5002). On his ax pointn. ent, 
he and the defendant entered into a charter-parry with tie 
EHaſt-India Compares in which it was agreed, that “ neither 
he or the defer: dent, bould fell, er fermit, or Sf er cler 
perſon to fell to the maſter, er any ether officer of the 4 2 —99 
or their place, or ice, cr te tate any promiſe i en 
in respect of ary Place or ce, in, or belonging to the ſhip. Oe. 
In 1791, "the Foulis was loft at ſea, with the © 0 oy 
Cale, 
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board, in her paſſage from Madras to Bencoolen. In 1794, 
the defendant obtained leave from the Eaſt-India company 
to build another thip (the Cirenceſter), in lieu, and on the 
bottom of the Foulis, and appointed Captain Liadſay to the 
command, in conſideration of 2500). paid in money, and of a 
bond for 25001. more, which he (the defendant) afterwards 
| paid to the v-idow and children of Captain B/achford, not to 
the plaintiffs, his executors. For a long time prior to the 
teſtator's appointment to the Foulis, it had become uſual for 
the captains of Laſt-India ſhips to purchaſe their commands, 
though it was contrary to the bye-laws of the company. In 
February, 1796, the court of directors came to a reſolution, 
which was afterwards confirmed by the proprietors, to abolith _ 
the practice © g kn:xvn to have been privately carried on, and 
at laſ!, publicly avawed, of the ſale of commandgs,'' and to make 
a pecuniary compenſation to thoſe Who had paid for their 
commands. And, in conſequence of this, the company after- 
wards allowed Captain Lindſay 48 33l. as a compenſation for 
what he had paid to the defendant. Under the above reſolu- 
tion, the company alſo made allowances to the executors of 
ſome late commanders, There was no written contract be- 
teen the teſtator and the defendant, but it ſeemed admitted 
that the former had paid the latter 50091. under a promiſe that 
it ſhould be returned when his ſucceſſor was appointed.—lt 
was contended, that the contract on which the action was 
founded, was illegal, becauſe it was not only contrary to 754 
bre-laws of the Eaft-India company, and to the charter-party 
which hail been executed both By the teſtator and the de- 
fendant, but awas alſo inconſiſtent with public policy. On the 
other hand it was urged, . iſt, That the defendant. ought not 
to contend that this contract is void, as having been entered 
into, contrary to the bye-laws of the Eait-India company, 
becauſe the agreement was founded on a practice that had 
univerſally obtained for a long period, and that even with the 
knowledge of the Eaft-India company.—2dly, That there was 
{all leſs ground for ſaying that this contract was void, be- 
cauſe contrary to the ſtipulations of the charter-party, for the 
contract was entered into before the charte--party was in 
exiſtence.—And, 3dly, That it could not be ſaid that the 
agreement is illegal and void, as being againſt the principles 
of found policy. For though it may be admitted that there 
are other offices, beſides thoſe that are enumerated in the ſtat, 
5, and & Ed. 6. c. 16. that cannot legally be fold, they mutt 
be offices reſpecting which the public are concerned. But 
tae employment in queſtion does not concern the public, but 
is a mere private appointment by a great commercial 
company.—Lord KEN VON, Ch. J. [the other judges con- 
curring |: There is no rule better eſtabliſhed reſpecting the 
diſpoſition of every office in which the public are concerned 
than 
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than this, detur digniori; on principles of public policy, ng 
money conſideration ought to influence the appointment to 


uch offices. This principle was much conſidered by the la 


Lord Chancellor Thurlaw, in a caſe that came before him on 
an injunction bill, where a noble lord having, in confequence 
of his own office in the king's houſchold, recommended 


another perſon to the appointment of another place in the 


houſehold, and having made that recommendation, in con- 
tideration of an annuity to be granted to a third perſon, not 
to himſelf, the contract was conſidered as illegal; and a per- 
petual injunction was granted to the party ſuing on that con- 
tract in a court of law (1). Up to a certain extent, the 
legiſlature have interfered and prohibited, by the ſtat. 5. and h 
Ed. 6. the ſale of ſome offices; but whether or not that ad 
of parliament were neceſſary for the purpoſe, I will not now 
inquire. If the contract, which is the foundation of this 
action, were legal, and the queſtion were, whether the 
executors or the widow, of the late Captain Blachferd, were 
entitled to the money in diſpute, the right of the former muſt 
have prevailed. But a plamtiff, who comes into a court of 
Juſtice to enforce a contract, muſt come on legal grounds; 
and if he have not a legal title, he cannot ſucceed, whatever 
the private wiſhes of the Court may be. In this caſe, the 
plaintiffs have relied on the practice, that (as it is ſaid), had 
ſo long prevailed, of ſelling the commands of ſhips : but 


that practice is in violation of the laws and regulations of 


the Eaſt-India company. And it appeared, in this caſe, 


that in the year 1783 a charter-party was entered into, to 
which the plaintiffs teſtator, the defendant, and the Eaft- 
India company, were parties, and by the expreſs ſtipulations 
of that contract it was agreed that no place or office in the 
ſhip ſhould be ſold. I may again reſort to that with which 
J ſet out, that public policy requires that there ſhould be no 
money conſideration for the appointment to an office in 
which the public are intereſted ; the public will be better 
ſerved, by having perſons beſt qualified to fill offices appount- 


ed to them ; but if money may be given to thoſe who ap- 


point, it may be a temptation to them to appoint improper 
perſons. The Eaſt-India company is a limb of the goverr- 
ment of the country; and, on the ground that this contract 
was a fraud on the Eaſt-India company, from which much 
miſchief to the public may enſue, I am of opinion that it 
cannot be made the baſis of an action. 

The defendant was captain of the Eliza-Anna, an India 
country trader, and the plaintiff one of her crew. It is the 
cuſtom of the India country trade, for the captain of ſhips 


— * — 


— _— 


(1) See Haneington v. Du Chartel, 1 Bro, Ch. Caf. 124. 
| | t2 
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do contract with a perſon called a ſerang (or captain of an 
indian crew) for a number of ſeamen, for whom he pays 
the ſerang at a certain rate per man per month; the captain 


is not anſwerable to the crew for their wages, but to the 


bang alone, to whom the crew look for payment. In this 
manner the defendant contracted with a ferang, at Bengal, 
for a crew ; his ſhip was then taken up y.the government 
of that country, and fent to England with rice; haviag 
| linded her cargo here, ſhe was ſent with troops to the Weſt 
Indies, and from thence back again to England with inva- 
| lids, Being again arrived here, the plaintiff, together with 
| eighteen other ſeamen, quitted the ſhip, and commenced 
| rows againſt the defendant for wages; to which he put in 


bail, and ſoon after failed for India, with the ſerang and the 


relt of the crew on board. — It was moved, that a writ, in 
the nature of a mandamus, might iſſue in this cauſe, directed 
to the mayor and aldermen for the time being, being the 
judges of the mayor's court at Bombay, in the Eaſt Indies, 
commanding them to hold a court for the examination ct 
witneſſes, purſuant to the directions made in the 23th year 
of the reign of his preſent majeſty (1), and that the depoſi- 
tions might be tranſmitted here, and read in evidence; and 
that the trial might be put off, until after the return of tlie 
writ —EYRE, Ch. J. The affidavits on which the rule was 
obtained, did not inform us, what the voyage was on which 
the wages aroſe ; we could not ſay with certainty, that it 
was even a voyage out of the country trade. But it now 
turns out, that, under colour of a bargain, not unuſual re- 
ſpecting country ſhips, theſe poor men have been dragged to 
the Weſt Indies, and that the wages now ſued for aroſe on 
a voyage to and from the Weſt Indies only. Is it poſſible 
to ſuppoſe that an uſage in the India country trade, or a con- 
tract made in India, Aer upon that was could be in- 
tended to extend to ſuch a tranſaction as this, where the men 
have been taken to a different deſtination from that origi- 
nally in view, and kidnapped, as it were, to the Weſt In- 
dies, having had no idea that ſuch a voyage was to be in- 
ciuded in the contract made in Bengal? As ſoon as the 


. — 
* a. 


(1) By 13 Geo. 3. c. 63. ſ. 44. it is enacted, . That when and as often as the 
india company, or any perſon or perſons whatſoever, . ſhall commence and proſecute 
iny action or 1uit in law or equity, for which cauſe hath ariſen, or ſhall hereafter 
viſe in Ind a, againſt any other perſon or perſons whatſoever, in any of his majeſty's 
courts at Weſtminſter, it ſhall and may be lawful for ſuch Court reſpectively, upon 
Motion then made, to provide and award ſuch writ or writs in the nature of a man- 
nut or commiſſion, to the chef juſtice and judges of the ſupreme court of judi- 
:ature for the time being, or the judges of the mayor's court at Madras, Bombay, 
or Bencoolen, as the caſe may requiie, f r the exam nation of witnefles as aforeſaid ; 
and ſuch examination being du y returned, thall be allowed and read, and ſhall be 
armed good and competent evidence at any trial or hearing, between the parties in 
lch cauſe or action. 

Court 
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Court is informed of theſe circumſtances, it muſt ſee that it 
has not any juriſdiction whatever to grant the writ in quel. 
tion. The cauſe of action did not ariſe in India. The only 
ground on which we could put off the trial, is the abſence of 
a material witneſs; to do this, we muſt take the circum- 
ſtances of the caſe into conſideration, and inquire into the 
probability of the ſerang's return to England; but here de 
learn that he is but juſt departed from this country, in con- 
pany with the defendant himſelf, having been here in lis 
power ſince the commencement of the action. Befidcs, ! 
much doubt whether we ſhould ever get the mandamus exc. 
cuted, even if we had the power to grant it; the ſerang is 4 
mariner, and probably i gone elfewhere, beyond the reich 


| Rule diſcharged with coſts. 


Ejeckment. 
By whom an Ejeument may be maintained. 


Doe ex dim. In ejectment, the plaintiff muſt recover on a legal title, — 
wy „ St This was an ejectment brought to recover certain premiſes 
ple, Mic. Jer. 2 & l ; 
24 Geo. 3. B. R. in Tatsfeld, Surrey. And in the declaration, three demiſcs 
a Ter. Rep. 684. were laid; the fir, on the 1oth of October, 1768, for 31 

years; the ſecond, on the 16th of November, 1771, tor 21 
years; and the laſt, on the 12th of November, 1757, 
At the trial, the jury found a ſpecial verdict, Rating, in ſub- 
ſtance, as follows: On the 23d of Auguſt, 1758, Richard 
Staple, deceaſed, was ſeiſed of the premiſes in tail genera), 
ſubject to a term of ninety-nine years, outſtanding in 4: 
Culver, in truſt, for ſecuring four ſeveral life annuntes to 
Sarah Dixie, Joſeph Coxe, Mary Curwen, and Mary Dey; 
which term was determinable on the death of the ſurvivor 
of the ſaid annuitants, and, ſubject to the ſaid annuitics, was 
limited in truſt to attend the inheritance ; the reverſion being 
veſted in Catherine Culver, who afterwards marricd J 
Hibbins ; © Catherine Culver, on the 5th of April, 1756 
died without iſſue, in the life-time of her huſband, and 0: 
the ſaid Richard Staple; leaving Mary Brazier (who after. 
wards died in the life-time of Richard Staple), and Richard 
Hodſelen, the leſſor of the plaintiff, her co-heirs. On dhe 
gth of October, 1768, Richard Staple died without iſſue, 
leaving only one of the annuitants, Sarah Dixie, ſurviving 
him. On his death, James Hibbins entered, claiming the 
premiſes under an agreement and will of his wife, ſubject © 
the annuity to Sarah Dixie. On the 7th of October, 1777 
Fames Hibvins died; having deviſed the premiſes to Janes 
Lind, for life, with remainders over. After his death, 
23 Lloyd entered, claiming title ſubject to the annuz, 
n the 14th of November, 1786, Sarah Dixie dicd, and 


tos 


of thoſe to whom we might direct our writ. — Per Curian: 
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dhe term of ninety-nine years determined. The ſaid Richard 
8 Staple, James Hibbins, and James Lloyd, regularly paid the 
| :nnuity, and the truſt of the term was ſatisfied, at the time 
of the death of Sarah Dixie. The ſpecial verdict then 
| tated, that Richard Hodſden, after the death of Richard 
Staple, to wit, on the gth of October, 1768, as heir of Ca- 
| therine Culver, claiming title to the premiſes, ſubjeCt to the 
| annuity payable to Sarah Dixie, entered and ejected the ſaid 
| Tames Hibbins, and was ſeiſed of the premiſes; and being ſo 
ſeiſed, demiſed to the plaintiff, as mentioned in the firſt 
count, by virtue whereof the plaintiff entered, and was poſ- 
ſelied till the defendant, as ſervant of the ſaid James Hibbins, 
| gefted him. That the ſaid Richard Hodſden, after the 
| deaths of the ſaid Richard Staple and James Hibbins, to wit, 
on the 5th of November, 1777, mentione in the ſecond count, 
entered and ejected James Lloyd; was ſeiſed ſubject to the 
| annuity ; and demiſed to the plaintiff, who entered and was 
poſſeſſed till the defendant, as ſervant of James Lloyd, eject- 
ed him. The ſaid Richard Hodſden, after the deaths of 
the ſaid Richard Staple and James Hibbins, and after the ter- 
mination of the truſt term, to it, on the 12th of Novem- 
ber, 1787, entered and ejected James Lloyd; was ſeiſed, and 
demiſed to the plaintiff, who entered and was poſſeſſed, till 
the defendant, as ſervant to James Lloyd, ejected him.— 
TOUCH THE PLAINTIFF WAS ENTITLED TO RECO- 
VER, YET A MATERIAL QUESTION AROSE, VIZ. on which 
ef the counts judgment ſhould be given in his favour; in the 
conſideration of which it became material to attend to the 
cütferent dates of the demiſes, in the different counts in the 
declaration, THE FIRST DEMISE was laid on the 1oth of 
October, 1768, being the day after the death of Richard 
Staple, the tenant in tail, upon whoſe deceaſe the reverſion, 
which had been veſted in Mrs. Culver, the teſtatrix, fell into 
poſſeſſion, ſubject to the remaining annuity to Mrs. Dixie. 
[ye sgcodp was on the 16th of November, 1777, a ſhort 
time afer the death of Dr. Hibbins, fo as to be adapted to 
the title of the leſſor of the plaintiff, in caſe the doctor ſhould 
de thought entitled to an eſtate for life, and the term for ſe- 
curing the annuities ſhould not be deemed a bar.—THE 
THIRD was on the 12th of November, 1787, which was 
ſubſequent to the death of the laſt annuitant, aud the deter- 
mination of the term. LoR D KEN VON, Ch. J. As to the 


queſtion, On what count in the declaration the verdict ſhall be 
given? We muſt remember that we are in a court ef law. 


| extremely approve of what was faid by Lord 4azsfield, in 
the caſe of Lade v. Helford, and another (1), that he would 


FT 
——_— * * 


1) 3 Burr. 1416. 2 Bl. Refi. 428. Bull. N. P. 110, Vide p. 228. ſupra. 
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not ſuffer a plaintiff in ejectment to be nonſuited, by a term fond: 
ing out in his truſlee, or a ſatisfied term ſet up by a mortgagor 


Ejectment. 


againſt a mortgagee, but would direct a jury to preſume a 
ſurreider: I much approve of that; and when a ſurrender ig 
preſumed, there is an end of the legal title created by the 
term. But here the facts of the caſe preclude any ſuch pre- 
ſumption : there was an exiſting term at the ſeveral times of 
the two fiſt demiles laid in this declaration, and a conſider- 


able benefit was to be derived out of it: the laſt annuitant 


did not die till after the time of the ſecond demiſe ; therefore 
there is no reaſon to preſume that the truſtees had ſurrender- 
ed, and they would have been perſonally liable, if they had, 
Suppoſing two ejectments had been brought at the ſame time, 
before the death of the laſt annuitant, the one by the truſ- 
tees of the term, and the other by the preſent leſſor of the 
plaintiff, the judge could not have directed the jury to find 


for both; but the truſtees muſt have recovered, tor they 


would have ſhewn a legal title. The juriſdiction of this 
Court in ejectments, is confined to legal titles; taking care 
that they do not intrude on the rules of law, nor dilcu': 
equitable titles. In real actions there 1s no doubt, but that 
the party muſt ſtate a legal title on the record; then it would 
be abſurd that, reſpecting the manor of Dale, on a ſpecial 
verdict in formedon, the deciſion muſt neceſſarily be given, 
according to the ſtrict legal title; and that Ring the 


manor of Sale, on a ſpecial verdict in ejectment, there muſt 


be a contrary judgment. In this cafe, it is impoſſible to 
ſuppoſe that there was a ſurrender of the term, or that i 
was ſatisfied, becauſe the verdict find the contrary fac. 
Therefore, I am of opinion, that judgment muſt be given 
only on the laſt count in the declaration, after the deatl 
of the laſt annuitant.—ASHHURST, J. I think judgment mult 
be given on the third count only, becauſe, during the exiſtence 
of the term, the heir at law was not entitled to recover. 
BuLLER, J. (contra): I am ſorry to be under the neceiliy 
of differing from the opinion which has been given. It 152 
queſtion of the moſt ſerious impo!: tance to the public in ge- 
neral, whether that ſhall {tili be conſidered as law, which 
has undoubtedly been received as ſuch for thirty years paſt; 
or whether, in all caſes, as between the truſtce and the 
ceſtui que truſt, or between the perſon entitled to the proft 
of the eſtate, and him who is entitled to certain incumbrances 
on it, we muſt abide by the ſtriQ letter of the law, aud ay 
that, if there is any legal outſtanding term, the leſſor ot 
the plaintiff ſhall not recover. In the firſt place, the caſe 
of Doe dim. Briſtowe v. Pegge, (1), goes directly to this 


—— — 


95 In this caſe it wies held, that a mortgagor cannot ſet up the title of a third 
perſon, againſt his mortgagee in ejectment. Sce title Nox TAGE, infra, 
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point. In that caſe there were outſtanding incumbrances; 
but as neither party affect d to diſtu!b, but admitted them, 
and 2s the truſtees did not aſſert their title, he Court would 
not permit the term, which was created for ſe uring thoſe 
incumbrances, to be ſet up to nonſuit the plaintiff. Suppole 
the eflate, in this caſe, had been of the annuai value of 
2001, and the charge upon it hid only b. en 201. per ainum, 


which was to be raiſed by a term, the heir at law woud be 


| entitled to have the management of the eſtate, and to im- 
prove it, and to have all the profits excent tnat charge; and 
ir he did not intend to diſturb that charge, 1 think the term 
ought not to be fer up ag-inſt him; for why ſhonld he be 
deprived of chat to which he is entitied? This caſe, in its 
conſeuences, will go a great way to overtarn that which has 
been conſidered as ſettled law in a variety of caſes, where it has 
been held that, though the immediate poiſ-fhon may belong 
to ſome other perſon, vet provided the leſſor of the pluimtiff 
claims under the ſame title with the defendant, and acknows= 
edges that the p:rion who made the defendant's leaſe, had a 


right to make it, and does not mean to diſturb it, but is only 


deſirous of being put into the receipt of the rents and profits 
of the eſtate, the eſectneni may be maintained; other ve, 
whe'e the title is ditputed between the heir at law ani the 
devi'ee, and there is a leaſe for twenty-one years in ex- 


ilence, neither of them could get into poſſeffi zn. * But all 


thele caſes muſt fall to the ground, if it were ſuffi ient to 
WH find out ſome term outſtanding in a third perſon, and ſet it 


ip as a bar to a recovery in ejectment. Again, in the caſe 


of a mortgage, ſhall a mortgagee be compelled to take poſ- 


l ſeſſion, whether he will or not? It is contrary to the inten- 
tion of the parties. He on y takes the legal eſta e as a ſe- 
curity; if it were 08 no perton would lend his 
e mi ey upon ſuch terms. A mortzagee w uld fay, thit he 
- would have nothing to do with the management of the 
y eſtate; and if he he unwilling to take the eſtate, ſhall it be 
2 competent to a third perſon to compel him? So, where por- 
'- tions for younger child ten are to be railed, if they, who are 


prob biy at a diſtance from ihe ſpot, are content that the 
eideſt ſon thall have the eſtate, ſhall they or tiieir truſtees be 
compeiled to take poſſeſſion, and hold it againſt the head of 
the family? Very ſerious miſchiefs will toilow from ſuch a 
determination. Tat QUESTION THEN is, /Yhether we are 
going too far in a court of law, in preventing the legal title 
from being ſet up as a bar to a recovery in eject nent in ſuch 
caſes? It we are, we muſt determine that a court of law is 
totally incapable of examining a queſtion of truſt, and in- 
deed of deciding whether it be a t ult or not: hut if we are 


to do that, we muſt overturn every caſe upon the ſubjett, from 
| 1 . the 
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the time of Littleton down to the preſent hour. Littleton (i, 
ſays, that the ce/tur que uſe ſhall ſerve in aſſizes and other in- 
ueſts, and this by the common law; for that the law u{lls 
1 the feoffors and their heirs ought to occupy and take 
the profits, as if the lands were their own, without inter- 
ruption of the feoffees. In that inſtance, courts of law are 
bound to enter into the queſtion of truſt, and ſay what 
effect it ſhall have. On looking into the ſtatute of 27 
Hen. 8. c. 10. it ſeems ſtrange that any doubt ſhould ever 
have been made concerning the true conſtruction of it. Not 
that I mean to overturn any of the caſes which have been 
determined on the diſtinction between uſes and truſts, as to 
the limitations of real eſtates. They have been decided, and 
for the ſake of certainty muſt be adhered to. For the jam: 
reaſon I think what has heen conſidered as ſettled law for thirty 
years paſt, ought not ngw to be departed from. But when the 
ſtatute ſaid that all yles and truſts ſhould be executed, it 
ſeems ſtrange that Any diſtinction ſhould have been after- 
wards made, e in a court of law. It was not, perhaps, 
much to te Fredit of rhe times, that ſuch a diſtinction was 
ever made: and, as Lord Hardwicke ſaid, this act of par- 
liament, which was paſſed with the utmoſt ſeriouſneſs and 
deliberation, by this conſtruction, had no other effect than 
to add three words to a conveyance. That cannot now be 
unſettled. But the queſtion, in the preſent caſe, is, Whe- 
ther, againſt plain ſenſe, we ſhall overturn all the caſes that 
have been determined upon ejectments? And, in my opi— 
nion, there is a ſubſtantial difference between ejectments and 
real actions; the reaſoning on one is not applicable to the 
other. The actions are diverſo intuztu ; and are not brough! 
for the ſame purpoſes or for the ſame intereſts, And, theie- 
fore, it is true that a party may be entitled to recover in 
ejectment, who is not entitled to recover in a real action. 
A real action can only be brought for the freehold ; whereas 
an ejeciment may be brought for a term of years, for which 
a real action wil not lie. An ejectment is a fictitious re- 
medy; and it has always been ſo modelled, as may be bel: 
adapted to the adminiſtration of juſtice, and to caſe paTrilcs 
in the recovery of their rights. It has been extended to dhe 
caſes | have mentioned, and to caſes ſimilar to the preſeut. 
where, though there has been an outſtanding term, yet, the 
plaintiff undertaking not to diſturb the incumbrances, the 
detendant has not been permitted to ſet it up againſt hin 
Therefore, I am of opinion, that judgment ſhould be entered an 
the ſecond count in +, declaration.—GRosE, J. I agree wil 


my Lord Chief Juſtice, and Ippburſt, J. I am very wel 


—— 
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(1) See, 464. 
N | | awaſh 
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aware, that ſome bad conſequences may follow from recog- 
nizing, in a court of law, the doctrine which we are now 
conſidering : but the legiſlature muſt interfere and remedy 


tat. We are fitting in a court of law, and are bound to 


give a legal deciſion. The owner of the eſtate raiſcd a 


| term ſor 99 years, and ſaid that, for particular purpoles, the 


truſtees ſhould have the poſſeſſion of the eſtate. Then, if 
the truſtees are in poſſeſſion, no perſon can turn them out of 
poſſeſſion till the purpoſes of the truſt are anſwered. The 
purpoſe of raiſing the term was, that the truſtees ſhould 


| have it in their power to raiſe the annuities. "Then ſuppoſe 
| them out of poſſeſſion, the truſtees may ſay it was the will 


of the donor that they ſhould have the poſſeſſion for thoſe 
purpoſes. To determine, therefore, that, if in poſſeſſion, 


they ſhall not retain it, or ſhall not recover it, if out of 
poſſeſſion, would be counteraCting the will of the perſon 


creating the term, and would be taking the eſtate out of the 
poſſeſhon of truſtees, and putting it into the hands of per- 
{ons different from thoſe he intended. It is true, that the 
purpoſes for which ſuch a term is created may be trifling, 


when compared with the reſt of the eſtate ; but we cannot 
take that into conſideration. - Therefore, on the broad 


ground, that we have no right to change the poſſeſhon, and 
take it from him for whom the owner intended it. I am of 
opinion, that the judgment is to be entered for the plaintiff 


on the third count only. Judgment for the plaintiff on the 


tr, count. 
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Under certain circumſtances, the jury may preſume a ſa- Googtitle ex dim. 


tiied term to have been ſurrendered to the ceſtui que uſe ; Owen Jones v. 
Evan Jones et al. 


but if no ſuch preſumption be made, and it appear in a ſpe-in end 
cial verdict in ejectment that ſuch a term is ſtill outſtanding Mic. Ter. 


in a truſtee who is not joined in bringing the ejectment, the 37 oF 0225 
ceſtui que uſe cannot recover. Both parties claimed under the Ter. Ri. 47. 


reverend John Jones, clerk, who, before and in 1749, was 
leiſed in fee of the premiſes in queſtion: but there was an 
outſtanding ſatisfied mortgage term for 500 years, which 
had been created in June, 1690, and which in November, 


1713, had been aſſigned to J. Lhyd, in truſt for E. Griffiths, 


the then owner of the inheritance, and under whom John 
Jones claimed as deviſee. On the 13th of June, 1749, 
John Jones, who on his marriage had ſettled the eſtate in 
queſtion on his wife for life, with remainder to himſelf in 
tee, by will deviſed it (after his wife's death), to his eldeſt 
ſon, Owen Jones for life, ſubject to certain charges, with 
power to raiſe 200]. by mortgage, for younger children; 
remainder to the ifſue male of O. Jones, remainder to his 
iſſue female; and in default of ſuch iſſue, to his ſecond ſon, 
John Jones, for life, remainder to his iſſue male and female; 
ad in default of ſuch iſſue, to his third and fourth ſon, 

| 7 Us. I illiam 
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William and Thomas Jenes (as beſore); remainder to his 
he devi a twards died, leaving noie 


four uns and a daugh er. In December, 1780. O en ] ne, 


fee, 2 
reſidue 


and after payment theres, in tru 


. by leaſe and releaſe, mortgaged the premises to |. De biſli , in 


ſecuring gocl. In the releaſe. it was declured th f the 
of a term if 500 years cre ted in une, 1695. and al 
other terms (if ai fuch there were). ſhould remain veſted in 
the ſeveral per jons who wer? then poſſeſſed of the ſame. in tra 
for Derbiſhire, His heirs, executors, Sc. for ſecuring the 200! ; 


9 Oben Joe, und his 


heirs, and io be diſpoſed of as he ſhould direct. and in dejavit 
thereof to wait upon the inheritance, &c. In Jawary, 1755, 
C- . . : "vs . 1 
Owen Fones, aud tue reprefentatr es of Derbiſhire, the m or- 
gagee (who was hen de d), by ente and releate, conveye! 
the premiſes in queſtio!, to /}. Jones [not one of the ons 
of John Jones, clerk] 1» fee, tor a valuable conſideration, 
out of which the moitcage money que to Derb:/hire's repres 


ſentatives was paid. 


On the abſttact of the title delivered to 


I. Jones, when he purchaſed, was this memorandum; 
© The ſaid John Jones (the above de iſor), died inteſtate 
thirty years ago, and his widow, upon whom the above fer. 
tlement was made, died in May, 1780, leaving the faid 
Owen Fones, their only child,” 


died inteſtate, leaving Evan Jenes, one of tlie Gete.'Uanis, 


In June, 1799, JV. one: 


his nephew and heir at law, who thereupon ei.lered an the 
premiſes in queſ}ion, and has continued in poſſeſſion ever 


ince. 


In Odi ober, 1785, Owen 


ones died without iſſue; 


John Jones, the ſecond ion of the devitor John Jones, died 
on the 2d of October, 1790, never! having entered into, or 


been in poſieſſion of the etiate, leaving Cuen Jones, the 
leffor of the plaintiff, his only fon and heir at law. It did 


not appear that the outſtanding term, created in 1690, had 
ever been aſſigned by J. Lizyd, or his repreſentatives, befole 


the ejectinent was brought: but it was ſtated in the verdict, 


that on the 25ih of July, 1793, after the ejectment was 


brought, adminiſtration of the effects of J. {.loyd, unadmi- 
niſtered by G. Lloyd, was granted to Griffth Thomas, who, 
on the 27th of July, 1793, aſſigned the taid term to one . 
Griffith, in truſt tor Evan Jones, the defendant.-—Lotd 


Y 


KenyoN, Ch. J. oblerved, that on this ſpecial verdict, the 
queſtion between the two litigating parties was not open 0 


diſcuſſion ; for that it was ſtated in the verdict, that an «/d 
zerm, which was created in the laſt century, had been from tine 
to time aſſig ned, and was noticed as a ſubſyiing term ſo lately as 
in the year 1780, in the mortgage by Ou en Jones to Dei 
ſhire. That as long as that was in cxiſtence, it was an anſwer 
to an ejeftment brought by any other perſon. That though, 
under certain circumttances, a judge might direct a jury t 
preſume an outitanding ſatisfied term, to have been 2 
: a TE . NE: TE” T2 LT 7 crc 


Cjectment. 


| dered by the truſtee, yet, if no ſuch preſumption were made, 


but it was ſtated as a fact that the term ſtill continued, ſuch 
2 legal eſtate in the truſtee, muſt prevail in a couit of law. 
That what was ſaid by Lord Afansfield, in Lade v. Holfrd 
(1), * That he would not ſuffer a plarintitt in ejectment to 
he nonſuited, by a term ſtanding out iu his own truſtee, or a 
ſatistied term ſet up by a mortgagor againſt a mortzagee, but 
direct a jury to preſume it ſurrendered z?” muſt be underſtood 
with this reſtriction, that in eicher caſe the jury might pre- 
ſume the term ſurrendered, but that without ſuch ſurrender, 
the eſtate in the truſtee mult prevail at law, and that to the 
propotition ſo qualified, he fully aſſented.— IHE counSEL 
rok THE DEFENDANT, in error, then ſaid, that the tru/7ee 
of this old_term, was a truſtee fir the perſon under whom the 
defendant in error claimed, and tnen, according to the direc- 
tions of the ſtatute 1 Ric. 3. c. 1. the term could not now 
avail; that ſtatute enacting that © every e/tate, feoffinent, 
gift, releaſe, grant, &c. of lands, Sc. made by any perſon, &c, 
ts any perſon, &c. ſhall be 9164 and effetnal to him to whom it is 


| ſo made, and to all others, to his uſe, againſt the ſeller, ferffor, 


nr, or grantor, of the ſame, and his and their heirs claiming 


the fame only as heirs to the fame ſelier, feoffor, donor, or gran- 


tor, and again/t all others having or claiming any title, or in- 
tere/t, in the ſame only to the uſe of the fame ſeller, feoffor, do- 


mr, or grantor, or his or their heirs, at the time of the bargain, 


ſale,” &c.— Lord KEN VON, Ca. J. It feems to me that the 


tarate of Ric. 3. is not applicable to ſuch a caſe as the pre- 
ſent: that only applies to caſes wliere the truſt, in its origin, 
was created tor the benefit of the owner of the eſtate; but 
that is not the caſe now before us; this was a mortgage 
term created in favour of the mortgagee. But in a court of 
Jaw, we cannot take cognizance of iruſts ; and we thould 
be confounding the boundaries between the different courts, 
i we were to allow the plaintiff below to recover in 
this ejectment, wien there is a legal eſtate in another 


perſon. — ASHHURST, j. When there are two kinds 


of eſtates in different perſons, the one equitable, and the 
other legal, the perſon having the equitable eſtate, mult 
call in aid the legal eftate, b. fore he can recover in a 
court of law, If there had cen a demie hy the truſtee, in 
this caſe the plaintitF below might have recovered, but he 
cannot recover on his own title. -G ROSE, J. The ſtatute 
of Ric. 3. only relates to conveyances, originally made for 
the benefit and uſe of the then grantor; whereas here the 
nortgage term was not created for the benefit of the grantor 


— 1 * * _” 


(1) Bull, N. P. 110 and p. 228. ra. 
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but of the mortgagee. Therefore, this mortgage term is 
neither within the words or the meaning of this act of par- 
liament. Then here is a legal term of 500 years, veſted in 
the perſon claiming under J. Lhyd; and he not having 
joined in the ejectment, the plaintiff cannot recover. In 
ſome caſes the jury may preſume the ſurrender of a ſatisfied 
term, and that gets rid of the difficulty that exiſts in this 
caſe : but here it appears on the verdict, that the term is an 
outſtanding term.—-LAWRENCE, J. I obſerve that. the ad- 
miniſtration, de bonis non, of J. Lloyd, was not obtained, 
until after this ejectment was brought; and, therefore, the 
plaintiff could not have laid a demile by the truſtee : if the 


{ jury, however, at the trial, had preſumed that this term had 
1 been ſurrendered to F. Joues, the deviſee of E. _ the t 
5 adminiſtration, de bonts non, of 7. Llzyd, would have been 
1 out of the way. But as this ejectment is brought by a perſon, p 
1 who, it appears by the ſpecial verdict, has not the legal title, be K 
4 cannot recover in a court of law. This queſtion has been c 
4 much diſcuſſed of late years; it was once doubted whether l 
4 or not a perſon could recover in ejedtment on a clear equit- 
4 able title: but in Doe v. Staple (ante, p. 288) a majority of the p 
ip Judges of this Court were of opinion, that a plaintiff in eject- 0 
14 ment could only recover on a legal title. Iherefore I take it to n 
11 be a ſettled rule, that the legal title muſt prevail in a court of i 
| law.— Wich regard to the ſtatute 1 Ric. 3. it does not ſeem 6 
4 to me to be applicable to this caſe. "The legiſlature, in pall- F 
4 ing that act, only intended, that where a perſon having an #: 
10 eſtate in poſſeſſion, conveyed it to a truſtee to his own uſe, I 
1 and afterwards conveyed it away to a purchaſer, he ſhould ” 
1 not ſet up the eſtate in tlie truſtee againſt the purchaſer; 

11 that is, that he ſhould not take advantage of his own fraud, p 
{ and ſay that the conveyance to the purchaſer was defective, d 
is on account of the legal title not being in him, but being in th 
I; his truſtee. It was then deſired that a venire de nove might it 
1 iſſue. Bur THE Count faid, that a venire de novo could in 
bl only be awarded in caſes where there was a defective finding in 
1 in the verdict; and that, though a great deal of evidence 55 
* was unneceſſarily ftated in this verdict, ſufficient facts were . 
i found, to thew that the plaintiff below could not recover, 5t 
1 on account of the legal title being in another perſon. W 
135 Armftrong ex On an ejectment to recover premiſes in mortgage, on the A 
Ut peng e ſeveral demiſcs of the truſtees, for the mortgagor, under a be 
| Ea. Fe, marriage ſettlement, and the perſonal repref. ntatives bf the tit 
Bl 6 Geo 3. B. R. mortgagee,— I HE QUESTION intended to be made, was, fat 
4 3 Burr. 1398, „ Whether a mere truſtee could diſpute the poſſeſſion of his H 
. « own ceſtui qui truſt?” —But the Court, though they looked cl; 
1 upon it as a ſet led point, That the formal title of a truſ- all 
ji | | cc tec ſhould not, in an ejectment, be ſet up againlt the ceſtui the 
194 « qu! tru? ; becauſe, from the nature of the two rights, the to 
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« ceſt 3 qui truſt is to have the poſſeſſion;ꝰ yet, in this caſe, 


that was not the queſtion : for here, the leſſors of the plain- 
tiff were not truſtees for the defendant, but for the mort- 
gagres. And, therefore, they immediately gave judgment for 
the plaintiff. 


An ejectment cannot be maintained, contrary to the leſſor's Right ex dim. 
Green v. Proctor, 


own covenant. - Edward Green was ſeiſed of a houſe in St. 


Green covenanted to aſſign it accordingly. Articles of part- 
nerſhip were entered into, in which were ſeveral covenants. 
Amongſt others, Green covenanted that the ſaid trade ſhould 
be carried on between Green, Ekins, and Pre#:r, &c. and 
that 3ool. allotted for the yearly rent of the houſe, ſhould be 
paid by Green. He and alſo, that Proctor ſhould reſide 
and dwell in the houſe, free of all rent, except taxes; and ſhould 
be allowed certain perquiſites, and houſhold expences, and re- 
ceive bl. 6s. weekly Hoe his trouble, &c. And he conve- 
nanted, that if he ſhould die, his executor ſhould renew the 
leaſe to Prachr. It was likewiſe. covenanted, that neither 
party ſhould diſpoſe of his ſhare, without acquainting the 
other, Then there is a proviſo, that Proctor and his famil 
may uſe the water of Green's canal. Proctor alone reſided 
in the houſe.— THE QUESTION was, Whether, upon this 
« ſtate of the caſe, the plaintiff had a right to recover?“ 
PER CURIAM: The plaintiff cannot recover againſt his own 
covenant, Even as a licence to inhabit, it amounts to a 
leaſe: and it appears molt plainly to be intended, that hie was 
to reſide in it. N onſuit entered. 


In ejectment, which is a fictitious action to recover the zen Fog mg 
poſſeſſion, the leſſor of the plaintiff ſhall not be permitted to , peter Bailey, 


Ea. Ter. 


Margaret's, Weſtminſter, a brew-houſe, and the ſtock be-g Geo. 3. B.R. 
longing to it. Proctor agreed to purchaſe one-fifth of it. 4 Burr. 2209. 


defeat a ſolemn deed under his own hand, covenanting that Ea. Ter 


the defendant ſhall enjoy the premiſes, and alſo for further aſ- 17 Geo. 3. B. R. 
Cowp. 597. 


ſurance. The leſſor of the plaintiff claimed under a deviſe 
in the will of one Nicholas Edwards; but he defendant was 
in poſſeſſion of the premiſes under a ſubſequent will, made 
by J. E. the brother of Nicholas : and being ſo in poſſeſ- 
hon, the leffor of the plaintiff, by deed cf releaſe, dated the 
3th of January, 1764, reciting the will of Nicholas Ed. 
wards, and alto the will of J. E. the brother of Nicholas. 
And further, that it had been agreed, that he, the ſaid Ro- 
bert (the leſſor of the plaintiff), ſhould renounce all his right, 


title, and intereft, in the ſaid premiſes, to the defendant, the 


faid Nicholas Edwards, having no power to deviſe the ſame. 
He did thereby renounce, remiſe, releaſe, and for ever quit 
claim, to the ſaid detendant, and the heirs male of his body, 
all the ſaid premiſes, and all his right, title, and intereſt 
therein, with a covenant, for further aſſurance. —Subſequent 
to this, he brought his ejectment; this releaſe being read, 
and proved on the trial, the leſſor of the plaintiff my _ 

es uited, 
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ſuited. — AFTERWARDS a new trial was moved for, and on 
ſhewing cauſe, IT WAS oBJECTED, on the beli.If of te 
leſſor of the piaintiff, iſt. That 1s releale was fraudulent 
upon tie face of it, being without confideration; and 2dly, 
that the recital, relative to Nicholas, having no power to 
deviſe the premiſes, was faiſe, Lord M =NnsFlELD, Ch. |, 


As to the objection of fraud obicrved, there was no ev ide ce. 


of any fraud; that the recital did not appear to be tlie induc. 
tive cauſe of the releaſe; and unieis ſome inducement was 
ſhewn, fraud could not be preſumed; if any colourable evi- 
dence of fraud had been given, the nonfuit would have been 
wrong, becauſe fraud in this caſe would be matter of fact, 
of which the jury are to judze. So if the plaintiff could 
have made out a caſe of miſtake, it would have been equiya- 
lent io fraud ; but nothing of the kind appears; and as to the 
conſideration, it might be fair enough: it depends upon the 
treaty.ä— IT WAS THEN OBJECTED, chat nothing paſſed by 
the releaſe in this caſe, for want of proper operative words, 
for that the word grant is not made uſe of—the words being 
renounce, remiſe, releaſe, and quit claim, which are ihe ſpecial 
form of words adapted to a releaſe only; and, therefore, 


cannot operate as a grant Per CURIAM : The rules laid 


down in reſpect of the conſtruction of deeds, are founded in 
law, reaſon, and common ſenſe : that they ſhall operate ac- 
cording to the intention of the parties, it they may: and it 


they cannot operate in one form, they ſhall operate in that, 


which, by law, will efitecuate the imtemion: the objection 
here is, that in the releaſe in queſtion, the word grant 1s 
not made uſe of: but that the intention of the parties was to 
paſs all the right and title of the plaintiffh, in theſe premiſes, 
is manifeſt beyond a doubt; and though, in the ſhape of « 
releaſe, if there were ſufficient words, it may operate as a 
grant. One thing, hawever, is deciſive; this is a fictitious 
action to 1ecover the poſſeſſion. In ſuch an action, if a man 


has made a ſolemn decd, covenanting that another ſhall enjoy 


the premiſes, and likewiſe, for further aſſurance, it ſhail 
never be in his mouth to diſpute the title of the party, ta 
whom he has ſo undertaken, no more than it thall be per- 
mitted to a mortgagor, to diſpute the title of his mortgagee : 
no man ſhall be allowed to diſpute his own ſolemn decd 
therefore, gufcungue vid datd, the nonſuit was right. 

In ejectment, and a verdict ſor the leſſors of the plaintiffs, 
ſubject to the opinion of the Court, THE QUESTION was, 
Whether tenants, in common, can make a joint devile ! 
The leaſe, in the declaration, being laid to be of the joint 
demiſe of the plaintiffs I-ſors, who appeared to be tenants in 
common, upon the ſtate of the caſe. Aud after time taken 
to conſider, THE wHoLE CourT were of opinion, that 
tenants in common canuvut join in making a leaſe, Oy 
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ftates are ſevera! and difti ict, and there is no privity between 
tiem; ni, for that reaſon, one tenant in common may en- 
feoff an"taer. | 
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A clear poſſeſſion under a will for twenty years, will IE 
evidence of a fee, if 19 other title appenis.— I liam Tarſ- 24 a peep 
well, the father, made his will, dated the 25th of Auguit, 1) Geo. 3. BR, 


1-55, bv. which he gave the premiſes in qusſtion to his Gp. 595: 


wite Elizabeth; and after her deceaſe, to his fon William, 
during the term he had therein unexpired. William Tarſcoell, 
the ten, by deed of aſſignment dated the 26th of February, 
1771, in conſideration of love and affection, and for divers 
ſe ices, done and performed by ary Tarſwell, tor the ſaid 
illiam, and aifo of the ſum of ten pounds, aſſigned the pre- 
mitesto the f id Mary Tarſwell, her executors, adminiſtrators, 
and affigne, for and duri: g all her eſt, retidue, and remainder, 
of a certain time of 2000 years, formerly raiſed and granted 
therein, then ſubtiſting and undetermined, for the yearly 
rent of one ſhilling. There was a covenant, * that he had 
« tull power to aſſign,“ aud for © quiet enjoyment, during all 
« the reſt ind reſidue of the ſaid term therein, yet to come 
«and unexpired.” The ſubſcribing witneſs to this deed 
ſad. that at the time of the exccution of this deed, that 


Mary Tarſwell was not preſent: but he was perfeCtiy ſober | 


at the time. He brought the deed with him to her, and ſome 
thilings paſſed from her to him: it was not ca led a deed of 
gift, but a deed of aſſignment: he ottered to give up the 
w:itings to her; but the faid he might keep the premiſes for 
his life, though ſhe had a right to them immediately, 1 
was by her conſent he continued in peſſeſſion. It was alſo 
proved, that William Tarſwell, the fon, was in poſſeſſion, 
and gave directions about the eſtate ever ſince his mother's 
death, which was in 1765, or 1766; and, a year ago, he 
offered the leſſor of the plaintiff 10). for her eſtate, which 
the retuted; ſaying, at the ſame time, that “ it was not her 
mention to turn him out,” The leſſor of the plaintiff 
claimed under the atlignment from Milliam Tarfwell, and the 
above facts being proved, the defendant refuted to enter into 
any title, whereupon a veidict was taken for the plainitt ; 
and afterwards a motion was made for a new trial, upon the 
ground that the deed of aitignment, without the production 
of the original term of 1000 years, ought not to have been 
left to the jury. — PER CURrRIAM : the ſingle queſtion in this 
caſe is, Whether, upon all the evidence given, the plaintiff 
ought to be nonſuited, not having futkciently made out 
his title? The defendant has not attempted to ſhew any 
title ; the title is a poſſeſſion of twenty years. It is proved, 
that in 1755, the teſtator made his will, and gave the pre- 


miles in the manner ſtated in the report. How long he was 


inpoſſe fi on before does not appear; but the defendant does 
ol #52 : ; >> IF E not 
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not attempt to ſhew any one elſe was in poſſeſſion before, 
It reſts, therefore, in preſumption, and, conſequently, was 
matter proper for the conſideration of the jury. The poſ- 
ſeſſion afterwards was clearly under the will, till within 
two years before the title tried; and nothing elſe appears 10 
ſhew, that the title was not a fee. It is ſaid, that the teſtator 
held under an old term of 2000 years; but that will not 
avoid the title, if the jury are ſatisfied that he has been in 
poſſeſſion twenty years. V no other title appears, a clear 
poſſeſſion of twenty years is evidence of a fee, not that he held 
under the leaſe. The leaſe is one of his muniments: nn 
man has a leaſe of 2000 years, as a leaſe, but as a terin 
| to attend the inheritance.—Rule diſcharged. | 
33 If the leſſor of the plaintiff be an infant, and the guardian 
eben. 123. undertake to pay the coſts, if the ſuit ſhall be determined 
againſt him, it is ſufficient, and the Court will not ſtay the 
. proceedings till a ſufficient plaintiff be found. 
Goodtitle, x If the heir apparent of a copybolder in fee ſurrender in the 
dim. DO life-time of his anceſtor, and ſurvive him, the heir of ſuch 
een" ay ſurrenderor is not eſtopped, by that ſurrender of his anceſtor, 
Samuel Ward and from claiming againſt the ſurrenderee.— On the trial of an 
Hannah his Wife, ejectment for copyhold premiſes in Berks, a verdict was 
eee taken for the plaintiff, ſubject to the opinion of the Court 
Witliam Morſe, On the following caſe: The premiſes are copyhold of inhe- 
Tr. Ter. ritance, and held of the manors of Great and Little Cox- 
3 75. % os well, in Berkſhire. On the 4th of October, 1770, T. Gili. 
died a bachelor, and ſeiſed of the premiſes in queſtion, leaving 
a nephew, Thomas Robinſon, eldeſt fin and heir of his ſiſter, 
Betty Giles, by Richard Robinſon, her huſband, his heir at 
law. The ſaid Thomas Robinſon, the eldeſt ſon of Betty 
Giles, and her ſaid huſband, died in the year 1778, without 
i ue, and without ever having been admitted to the premiſes in 
guee/tion, leaving HUkam Rebinſon, his nephew and heir at 
law. On the 25th of April, 1772, William Robinſon, wh» 
was the ſecond ſon of the ſaid Betty Giles, by her ſaid huſband, 
was admitted to the premiſes in queſtion; and at the fame 
court ſurrendered into the lord's hands one part of them 
to the uſe of Richard Morſe, ſince deceaſed (whoſe widow 
the defendant Ann is), and the other part to the uſe of Wil- 
liam Merſe, the other defendant in fee, at the will of the lord, 
&c.; and ſeiſin of the tenements ſo reſpectively ſurrendered, 
was according.y given to Richard and William Morſe, by 
the hands of the ſteward, by the rod ; and they were accord- 
ingly admitted to their reſpective tenements, according to the 
cuſtom of the manor. In 1781, William Robinſon died, 
leaving his ſiſters, Mary Shade, Hannah ard, and Ann 
Robinſon, and his nephew, Jahn Faulkner, eldeſt fon of his 
ſiſter Elizabeth, the leſſors of the plaintiff, his heirs at law; 
It was argued fer the plaintith 1ſt, That if this were the caſe 
ne | 9: 
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of a freehold eſtate, there could not be any implied warranty 
to bind the heirs of William, the brother of the leſſors of the 
plaintiff, who made the er reer in queſtion, and under 
whom the leſſors of the plaintiff claim; 2dly, That the leſſors 
of the plaintiff are not barred by any eſtoppel from claiming 
the eſtate; 3dly, That whatever might be the caſe of a free- 
hold eſtate, they 2re not barred, or bound, in the caſe of a 
cpybald. Lord Kenyon, Ch. J.— This caſe depends on the 


thort queſtion, WHETHER A SURRENDER OF A COPYHOLD | 
ESTATE, MADE BY THE HEIR APPARENT IN THE LIFE= | 


TIME OF HIS ANCESTOR, SHALL OPERATE, so AS TO 
PREVENT THE HEIR AT LAW OF THE SURRENDEROR 
RECOVERING THE POSSESSION ? But in ſtating this queſ- 
ton, we mult not omit one material circumſtance, that the 
heir at law, though he ſurrendered in the life-time of his 
anceſtor, ſurvived that anceſtor. Generally ſpeaking, in 
point of reaſon it ſhould ſeem that, where a perſon makes a 
conveyance, all thoſe who derive title through him ſhould be 
bound by it. If chis had been a freehold eſtate of inheritance 
inſtead of a copyhold, and the heir at law, before the eſtate 
came to him, had confeſſed a judgment which had been pro- 
perly docketed, and the eſtate had afterwards deſcended on 
him, the eſtate would have been bound by it in equity. 
Then it ſeems harſh, in point of reaſon, that the heir at law 
thould derive title, through his anceſtor, to an eſtate which 
the anceſtor himſelf could not have claimed: but this dif- 
terence depeuds upon the doctrine of eſtoppels; and the caſes 
which are to be found on this ſubject are not eaſily to be re- 
conciled. The principal paſſage, relative to this point, is in 
ſect. 446. of Littleton, cited in the argument: © If there be 
father and ſon, and the father be diſſciſed, and the ſon 
« (living his father) releaſeth, by his deed to the diſſciſor, all 
« the right which he hath, or may have, in the ſame tene- 
© ments, without clauſe of warranty, &c. ; and after the 
father dieth, &c. the fon may lawfully enter upon the poſ- 
« ſeſhon of the difleiſor, for that he "as no right in the land 
« in his father's life, but the right deſcended to him after the 
* releaſe made by the death of his father, &c. And in 
commenting on that ſection, Lord Cote, Co. Lit. 265. ſays: 
* If there be a warranty annexed to the releaſe, then the 

lon ſhall be barred ; for albeit the releaſe cannot bar the 

right for the cauſe aforeſaid, yet the warranty may rebut, 

and bar him and his heirs of a future right, which was not 

in him at that time: and the reaſon which, in all caſes, 

is to be ſought out, wheretore a warranty, being a cove- 

nant real, ſhould bar a future right, is for avoiding circuity 

of action (which is not favoured in law), as he that made 

the warranty ſhould recover the land againſt the ter-tenant, 


and he, by force of the warranty, to have as much in value 
| « againſt 
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« agaĩnſt the ſame perſon. Yet there is a diverſity between 
« a ͤ Warranty and a feoff nent; fo, if there be grandfather, 
« father, and ſon, and the father difſeiſeth the grandf:ther, 
& and make feoffment in fee, the grandfather die h, the 
father, agiinſt his own feoffment, ſhall not enter; but, 


e if he die, his ſon ſhall enter. And ſo note a di: eriiy 


* between a ieleaſe, a fcoffment, and a warranty: a releaſs, 
« in that cafe, is void; a feoffment is good agiinſt the 
* feoffor, but not againſt his heirs; a warranty is goo, 


„ both againſt himſelf and his heirs.” Lord Cote ther: 


refers to ſome cales in the year books, one of which is in 
point, but the others are irrelevant. Now that is the prin- 
cipal ground on which the argument for the leſſors of the 
plaintiff ſtands on that part of the caſe. But, in anſwer to 
this, the.e are many caſes to be found in the books, from 
whence we may collect, that the courts of\law have thought, 
that a conveyance without warramy will equally operate 


as an eſtoppel; and that, where the anceſtor is eſtoppech the 


heir ſhall -lio be eſtopped Such are the caſes in Sir V. 
Jones, 459, and 6 Mod. 258. In the former it was faid, 
that e oppels in fait, and by record, by fine, or recovery, 
ſhall bind not only the party to the eſtoppei, but alſo all 
privies who claim under him: but if the heir do not claim 
as privy, but by his own purchaſe, or from another anceſtor, 
he ſhall not be bound: and to be ſure this diſtinction 1s 
obvious enough. And in the latter of them it was held, hat 
cc if a man make a leate by indenture of land, which is not 
& his, and aſter purchaſes it, that leaſe ſhall bind him, his 


« heirs, and afligns; and an eſtoppe], that affects the intere!! 


c of land, thail run with it to whoever takes it.“ The 


ſame caſe is alſo reported in 2 Ld. Raym. 1048. If, then, 


it had not been for the authority of C. Littleton, we ſhould 
have thought ourſelves preſſed by the later caſes, But in 
this caſe we think we are delivered from deciding how the 
law ftands on that contro«erted point; for, whatever may 
be the cafe with reſpect to freehold eſtates, this queſtion ari):s 
en a copylll eſtate. And we have met with a cate, deter- 
mined by a great authority (1), which was not referred to 
in the argument, and which is deciſive of this caſe. ln 
Taylor v. Phillips, 1 Vez. 230. Lord Hardwicke ſaid, & In 
« order to pais an eſtate by ſurrender, the eſtate mult puts 
« into the hands of the lord, through which it muſt be taken. 
« A fine differs from the caſe of a ſurrender ; for that will 
te be good againſt the heir by eſtoppel, although it paſſes no 
« ettate at all: but if a ſurrender be not good, there will be 1 
tc Hg el, and no eſtate. can pals into the hands of the lord- 
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(1) Lerd Harduuicte. 
| | Now 
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Now that is a direct authority in point; and we have not 
been able to find any other caſe reſpecting copyholds, which 
comes ſo near the preſent caſe. Therefore, on the authority 
of that caſe, we are of opinion, that the leſſors of the plaintiff 
are entitled to recover.—Poſtea to the plaintiff, 
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For what an Ejegment may be brought. 


It was decided in the court of Common Pleas, that an Goodright, ex 
ejectment doth not lie of a meſſuage or tenement: but if it — e 
de of a meſſuage and tenement the Court will give leave to 10 Geo. 3. CAR. 
ſtrike out the words, aud tenement. In ejectment, the plaintiff 3 V4 23. 
declared of one meſſuage OR tenement, and had a verdict ; and it 
being moved that judgment might be arreſted, becauſe an 
ejectment will not lie of a tenement; and meſſuage or tenement 

is ſo uncertain, that the Meriff cannot tell of what he ſhall 
give poſſeſſion, tor a tenement may be of an advowſon, houſe 
or land, of any kind; ſee 2 Stra. $34. 1 Barnes, 114. 
3 Mod. 238. PER CuriaM: There are many old caſes, 
where judgments in ejectment have been arreſted for this 
uncertainty, There was a late caſe in B. K. where the de- 
claration was of a meſſuage and tenement, and that Court 
gave leave to ſtrike out the words, „and tenements, and to 
proceed for che meſſuage. A meſſuage or tenement, in com- 
mon parlance, means a meſſuage; and, at this time of day, nv 
mortal imagines that a tenement means any thing but a 
dw-lling-houſe, for, by long ule, it has acquired that definite 
ſignification. TEH CourT, however, though inclined to 
get over this objeCtion, it poſſible, at laſt thought themielves 
bound by the cifes cited, and (againſt their inclination) 
arreſted the judgment. | 

But in the court of King's Bench, an objection being Doe, ex dim. 
taken in arreſt of judgment, that the detcription in this Stewart, ». 
ejectment was too general and uncertain, being for a meſſuage EY oe 

and ienement; for which were cited 1 Sid. 295. 1 Ld. Raym. 1 Ter. Rae wy 
191.— Buller, J. ſaid, he remembered a caſe where a meſſuage | 
r tenement had been held ſufficiently certain, and the rule 

was refuſed (1). + 

The ſame preciſion and exactneſs is not morn in an Connor v. Weſt, 
ejectment, as in a præcipe. On a writ of error, the deſcrip- Mic. Ter. 

tion of the premiſes demanded being “ fifty acres of turze and 7 oat - 55 
heath, and « fifty acres of moor and marſh.*>The*””" 
objection was, the not ſpecifying or aſcertaining the guantity 

of each ſpecies. PER CURIAM : It has been determined 

over and over, that ſuch exact and preciſe certainty is not 

requilite in eject ments as in a præcipe. A precipe, in a real 

ction, requires exactneſs and precition ; but an ejectment is 

a kiQtitious action, contrived for eaſe, diſpatch, and ſaving 

expence; and has, of later times, been taken with more 


{1) See allo the caſe of Maſſa v. Rice, under Title Fixxs AND RExCOVERTES. 
' latitude 
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c that the deſcriptions ought to be ſo certain, that the ſherif WI C 

« may be able to know, without a:y information from the n 

« plaintiff, what he is to give poſſeſſion of ;*? yet, in truh . . 

and fact, the ſheriff delivers poſſeſſion at the ſhewing of the ſee 

plaintiff, and at the peril of the plaintiff, who is, at his peri, me 

to take poſſeſſion of no more than he is entitled to. gie 

| . | | nen 

By whom an Ejeament may be defended. 1 - 

Driver ex dim. The Court will not endure a leſſee to defend (alone), 1 Mi 

| etna 1  ejectment againſt his landlord, or thoſe claiming under him, ; 4 

kli Ter. on a ſuppoſed defect of title. Verdict was for the plaintif, iſ ©* 

19 Geo. 3. CB ſubject to the opinion of the Court on a ſpecial caſe, which * 
z Pall. 1259. ſtated, that John Harriſon, on the 28th of June, 1732, 

| deviſed the premiſes to his wife, Ann, for her life, and after | * 

her deceaſe, to his daughter, Mary Pembrook, for her life, with 3 

remainder to his grand- daughter, Ann Pembrook, and the heirs of E 

her body, with remainder to his own right heirs for ever. n * 

Pembrook married David Lance, and being in poſſeſſion of te * 

premiſes, by the determination of the precedent eſtates fot | al 

life, they on the 20th of April, 1752, covenanted to levy a 3 

tine to the uſe of ſuch perſon, &c. as they two ſhould joint) * 

appoint; and in default thereof to them two, and the ſur- WW T 

vivor, for life, with remainder to ſuch perſon, &c. as the 2 

ſurvivor ſhould by deed or will appoint, and in default of ſuch ) þ 

appointment, to the right heirs of the ſurvivor for ever.—ln F 5 

Trinity cerm, 25 Ges. 2. (1752) a fine was levied accordingly, hls 

with proclamations according to the ſtatute. - 4un Lance, * 

died on the 29th of March, 1753 not leaving any iſſue; aul 8 

on the 27th of July, 19753, David Lance demiſed the 242 

premiſes to Giles Lawrence, father of the defendant, for cleven a 

years from Michaelmas, 1753, at the rent of 15].—Gil: oh 

Lewrence, the tather, paid rent to David Lance, who died on Sha 

the 19th of November, 1772: ſince which, the defencant, Par 


Giles J. aꝛbrence, the ſon, paid to the leſſors of the plaintif I. 
(who are entitled under the will of David Lance), the reit a 
due on the 1oth' of October, 1772, but has refuſed to pay 
any more, being forbid by n and William Harriſan, the fuch 
heirs of the firſt teſtator, John Harriſon, who claim the 


eſtate; but have made n entry to avoid the fine. By the cuſtom "Mp 
of Gavelkind, the huſband of any woman dying, ſeiſed of any = a 
lands of inheritance, is entitled for his life to a moiety of ſuch 00 
lands, whether the had or had not children.— THE QUESTION {i 
was, If the leſſors of the plaintiff had a right to recover! wiel 
Ox THE OPENING OF THIS Cask, THE CouRT (4% Md 
Gould, J.) expreſſed their ſurprize, how the queſtion intended feet 
to be tried, which was the right of Harriſon, the heir at las, "Ms 
againſt the deviſees of Lance, came to be brought on thus 
aukwardly, without making Harriſon a defendant, FR 1 v 
EA 8 guy 
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Court would not endure that Lawrence, the leſſee of, or claiming 

under, ſuch deviſces, ſhould defend an ejeftment againſt his on 

| landlords, on their ſuppoſed defect of title. But, as the cafe 

ſeemed to be clearly with the leſſors of the plaintiff on the 

| merits, the Court would not, merely upon that irregularity, 

give judgment for the plaintiff, which would only produce a 

new ejectment. They therefore called on the defendant's 

counſel to ſhew, why the fine in 1752, which began to 

operate on one moiety in 1753, and on the other in 1772, 

E with five years non- claim and no entry tc avoid it, was not a 

flat bar to any right that might be claimed by the Harriſons ? 

And they not being prepared to anſwer this objection, judg- 

ment was given, without argument, for the plaintiff. 

| One claiming as lord by e/cheat, may be admitted defend- Fairclaim ex di. 
ant in an ejectment, brought againſt the tenant in poſſeſſion, CO: . al. v. 
by the leſſor of one claiming as heir at law.— It was moved . 
(on behalf of the plaintiff), to diſcharge a rule, whereby it had 2 Geo. 3. B. R. 
been ordered that earl Gower and Thomas Gifford, eſq. land-; B Flr 
Hilo of the tenant in poſſeſſion of the premiſes in queſtion, * © . 
ſhould be pained and made defendants with the tenant, if he 

| ſhall appear: and if he ſhould 9% appear, that they might 

| appear for themſelves. —Their objection to the rule was, 

« That Earl Gower and Mr. Gifford, had never been iu 

| 2:/c/ſi-n””: and that the act of parliament of 11 G. 2. c. 19. 

iz. was made for the ſecurity of landlords vhs had been in 

(ion, and whoſe tenants neglected to give them notice of 
ejectments. And a cafe was cited (1), where ſuch a rule as this 

| was made, « To ſhew cauſe,” only; and on this /ame cauſe 

being ſhewn (viz. © That neither party had been in pgſſiſſton” ), 

the rule was diſcharged. So HERE, the earl and Mr. Gifford, 

| Claims by ESCHEAT, on the death of Elisabeth Leviſon; and 

the plaintiffs claimed as heirs at law to her: but neither had 

been in paſſeſſion. On ſhewing cauſe againſt the rule, it was 

admitted that the leſſors of the plaintiff claimed as heirs: and 

Earl Gower, and Mr. Gifford, by eſcheat of a copyhold, pro 

def d heredis; not for a forfeiture for want of an heir's 

coming- in; and that, therefore, they only defired to have the 

cauſe tried. — And it was argued that a lord of a manor has 

ſuch a /cif;n at law, of an eſcheated copyhold, that the occupier 

ic tenant at will, and the lord may diſtrain for the rent; and 

tough, perhaps, the occupier may not be liable to the penalty 

of the triple rent, yet the lord may avow upon him for the 

eagle rent. That the lords, by eſcheat, claim upon the ſame 

toot as if they were Heir to the deceaſed tenant: and the heir 

might be admitted to be made defendant; though he had zever 

rece;ved rent. The eſtate originally belonged to the lords, and 
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(1) Doe on the demiſe of James Gccre v. Roe. 
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moved from them, and reverts to them for want of heirs of the 
tenant: and we are neither flrangers, nor collude with the 
tenant. That the ſtatute of 11 G. 2. c. 19. § 11, 12, 13, is 
to be extended further than to thoſe caſes only where the 
rent has been actually received: it extends to landlords de jun 
as well as to landlords de fafo,— That A PROBABLE Cavs 
of claim is ſufficient to enticle the landlord to be made de. 
fendant: his real title is to be tried afterwards in the cauſe, — 
That BEFORE the ſtatute, the landlord had a right, by /a to 
be joined with the tenant: and the ſtatute enforces this right, 
And it muſt be conſtrued liberally, to prevent the miſchief 
which occaſioned the making of it. — That the caſe of Gu. 
v. Roe, or Scariſbrick, was a caſe where no rent had been 
paid by any body: and Scari/brick had purchaſed a pretended 
title. But the lord of this manor is dominus terre, and 
within the words of the act. — Lord MansFiELD, Ca. |. 
In ejefments, the Court can never want juriſdiction to pre- 


vent the plaintiff from recovering without a proper trial. 


An ejefament is the creature of Weſtminfler Hall, introduce 
within time of memory; and moulded gradually into a cout 
of practice, by rules of the courts. The ſame authority 
which brought it thus far, may certainly carry it to a Vgl 
degree of perfection, as experience happens to ſhew incon- 
veniences or defects. The act of 11 G. 2. was drawn and 
brought in by Sir ahn Strange: the proviſions theiein, 
relative to proceedings in ejectment, were either to enforce 
a right practice, or occalioned by ſome caſe contrary to tte 
general ſenſe of the bar, which the legiſlature virtually con- 
emns as erroneous.— THE COUNSEL FOR THE PLAINTIFF 
(who had moved to diſcharge the preſent rule) then argue, 
that theſe potential landlords cannot be within the ſtat. 11 C. 
2. c. 19. For, © ſuch' landlord muſt be a landlord to whom 
the tenant is obliged to deliver the declaration.—Lord Max, 
FIELD, Ch. J. AN EJECTMENT is an ingenious ficliau, fe. 
the trial of titles to the poſſeſſion of land. —In ors it is 2 
trick between two, to diſpoſſeſs a third by a ſham ſuit and 
judgment. — The artifice would be criminal, unleſs the C 
converted it into a fair trial with the proper party.— [he 
control the Court have over the judgment againſt the caſual 
ejector, enables them to put auy zerms upon the plaintif, 
which are j/7. He was ſoon ordered to give notice to the 
tenant in poſſeſſion. When the tenant in noſſeſlion aſked to be 
admitted defendant, the Court was enabled to add cox- 
DIT1ONS ; and, therefore, obliged him to allbæv the fiction, and 
go to trial upon the rea/ merits, It might happen, that the 
tenant in poſſeſſion was a mere farmer at will. He was bouns 
to give notice to his landlord. — The fame reaſon, of a lai 
trial with the proper party, required the landlord to be ad- 
mitted defendant; with the tenant, if he was amicable; ot 
| With 


[ 
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uit hout him, if he, contrary to the duty of his relation, ſhould 
E betray the cauſe.— | here can be no ground for admitting the 
W landlord to be a c- defendant, which does not hold to his 
E& defending alzne, in caſe the other abandons.— The laintiff 
E ought not to recover by colluſion with one, to the prepudrice 
of a third: he ought not to recover, without a trial with the 
ferſen intereſted in the queſtion, and ffected by the judg- 
E meit,— There are two matters to be conſidered: Firſt, 
E Whether the term & /and/crd” onght not, as to this purpoſe, 
to extend to every perſon whoſ: title is connected to, and con- 
ſiſtent .with, the poſſeſſion of the occupier, and diveſted or 
diturbed by any claim adverſe to ſuch poſſeſſion; s in the 
caſe of remainders or reverſions, expectant upon particular 
eſtates : ſecondly, Whether it does not exten, as between 
| two perſons claiming to be landlords de jure, in right of 
reprelentation to a. landlord de fs; fo as to prevent either 
from recovering by colluſion with the occupier, without a 
far trial with the other. — Where a perſon claims in 9pp3ſetion 
to the title of the tenant in poſſeſſion, he can in 1s light be. 
contidered as landlord; and it woi 1d be unjuſt to the tenant, 
to wake him a co-defendant: their defences might claſh. 
Whereas, when there is privity between them, the defence 
mult be upon the /ame batt; and letting in the perſon be- 
hind, can only operate to prevent treachery and colluton.—- 
It is no anſwer * "That any perſon affected by the judgment 
may bring a new cj<&tment:”” becauſe there is a great 
difference between being plain'ffs or defendant, in cjectment. 
— The great aDVANTAGE of this fictitious mode is, that 
being under the control of the Court, it may be ſo modelled as 
to anſwer in the beſt manner every end of juſtice and con- 
venience. PUBLIC UTIL1TY has adopted it in lieu of almoſt 
al real actions, which were embarraſſed and entangled with 
a thouſand niceties. But as there was good and bad in the 
method of real actions, the god ought to be graſted into 
ejcctments, in ſuch a manner as to avoid the bad.—WIL- 
MOT, J. Thought the firft part of the act, 4 12. was not 
introductory of a new law; (for, before the act, a landlord 
might be made co- defendant): but that the ſecond part of it, 
d 13. was introductory of a new law. — AFTERWARDS, 
IT WAS FURTHER ARGUED ON BEHALF OF THE LORD 
BY ESCHEAT.— That from the time of ſetting up caſual 
ejectors, the adinitting landlords to defend, TOGETHER 
WIT the tenant in poſſeſſion, has prevailed. —And though 
it was admitted, that many years before this act (even in 
. & AN. Comberb. 209.) a rule was laid down by Lord Chief 
Juſtice Holl, „ I hat no man is to be admitted tenant or 
* defendant in ejectment by the common rule, unleſs he hath 
geen in Poſſeſſion or received rents; and not a mere ſtranger.” 
I: was contended, that the reaſon of that rule does not hold in 
the preſent caſe; for a lord, by eſcheat's defending his title, 
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LT 
8 | | 
can never be conſidered as champerty. and that the adding 4 
unneceſſary defendants is now prevented by 8. 9. V. 3. c. li. * 
(S 1). But before that act, leſſors made ſeveral defendants ri 
in ejectment, in order to take off their evidence: and they be 
could then have no coſts, if acquitted. . And the rule vas th 
m.de againſt leſſors of plaintiffs, as well as againſt defendants; fr 
and it means to exclude only mere ſtrangers to the poſſeſſion, th 
— That a LoRD BY ESCHEAT is at @ mere ſtranger ; but af 
has the immediate igt and title, in caſe no heirſhip is made po 
out: and therefore he is the molt proper perſon to conteſt el 
that point of heirſhip, by whomſoever claimed. And he may 2 
very well, and reaſonably, be conſidered within the word 114 
6 ede the tenant in poſſeſſion being His tenant at I; 
quill, if there be no heir.—And that admitting the lord to po! 
. defend, will prevent a circuity of litigation. Lord Mans. vi. 
FIELD, CH. J We are all of opinion that it muſt be tri CU: 
between the two claimants, - the Heir and the /ord. The to 
occupier has no intereſt or concern in the queſtion. He ought and 
not to take a fide, or prejudice either. He does ot appear. A 
The queſtion ſhould therefore be tried in a way to gives WF Lo 
1 neither any advantage from his poſſeſſion. It may be done, this 
: in a feigned i/jue: or, an cjectment brought by the lord, G& 6 
. | with an admi/F92 of his title, will come to the fame thing. — wei 
WHEREUPON THE CoURT recommended, and the counſel WM heir 
; on both ſides conſented to, a fair trial of the lord's title to ther 
claim by eſcheat: and the method was, at length, agreed end, 
upon, viz. that the lord (who could never come into poſſeſſion fams 
without an ejectment to be brought by him,) ſhould imme met] 
diately bring his ejeftment againſt the preſent lefſors of it: men 
Plaintiff; and, that the ſaid leſſors of the preſent planitif had 
(who claimed as heirs of the deceaſed) fhould be admitted defe; 
; to defend, either alone, or together with the tenant in pi ſion, 
1 | ſeſſion; and ſuch ejectment to be tried at the next afhzes, wou 
; And the counſel for the preſent plaintiffs were to admit, ſole c 
g & that all the lands lie in one and the ſame manor, and that « te 
. % ſuch manor belongs to Earl Gzwer, as lord of it.” Ax ſeſſic 
; THE CouRT reſerved the conſideration of the preſent mo- btw, 
« tion, and of the rule now depending, till after ſuch trial the. 
ſhould be had; which they did, in order to retain the power beca1 
i over the matter, in cate any thing ſhould be attempted at !1 be tr; 
; trial, contrary to the real preſent intention of having . Bi 
j queſtion fairly tried; and alſo in order to give ſuch tutu! havin 
| directions concerning the award of execution, as ſhould then ſtea 
appear to be fit and proper —WILMoT, J. obſerved, that“ a rul 
Vas very remarkable, that two different acts of parjiamni-il inſtea 
> | had been made, at near 500 years .diſtance, vpon the ve") rule 
| fame fuhject, chere there was no occalion for either, 9, not b 
: the ſtatute of Weſtminſter 2. c. 3. (13 Ed. 1 A. 1285.) 4 ſ, 13. 
| this act of 11 G. 2. c. 19. — The ſtatute of Weſtminter 2 Sham 
F | c. 3. he ſaid, was not a- new proviſion, for, before tha Wuld 
; ſtatute, all thoſe that ford behind the tenant in poſſeſtion had 


a right. 
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a right, at common law, to come in and be received, pres | 
inter. ſſe ſuo, to defend the poſſeſſion ; which was very mate- 1 
rial to them, and by the change wheieot they would have i 
been greatly incommoded. And he faid he was perſuaded, 
thit the more this doEtriie of recezt was looked into, the 
fronger this would appear; and, therefoie, he «x ondered that 
tnere ſhould have been any doubt, before the act of 11 C. 2, 
of admicting landlords to defend in the /ead of the tenant in 
poſſeſlion, eſpecially as they were ſuffered to ma..e th m- 1} 
jelves co-defendants with the tenants. (He referred to 199 
2 Inj!. 344, 345. and Bracton, lib. 5. fo. 393. b. No. | I 
14.) So, before the act of 11 G. 2. c. 10, it was certain- 
|; tie practice to admit the landlord and the tenant in | 
rpoſſeſhon co-detendants.——He took notice likewiſe, that not- 1 
withitanding all the pains that che legiflature had taken to : 
cu. off dilatories, vet it was the courts of ['e/tminſler-hall s 
to whom the public were chliged, tur finding out this eaſy =o 
and expeditious method of trying tities by EfECTMENTS. | 
A RULE, by conient, having been ordered to be drawn up, 
Lord MANSFIELD: now declared, that he was clear thit 
this method of “ putting the perſon, claiming to be lord by 
6 eſcheat, to bring his ejectment,“ was the proper way of 
trving the right upon the merits.—It there was 1eally no | 4 
heir, then the lord ſtood in tlie place of the eccaied: but if 3 
there was any heir whoſoever, the lord's claim was at an 4 
emd,—The Court would have obliged him to come into 1 
fame method of trying the right, in a proper iſſs e; and this 1 
method, into which it is now put (viz. his bringing an eject- 
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a ment), is the moſt proper iſſue for that purpoſe. —lf the heir 13 8 
f had refuſed, the Court would have admiited the lords to ' 
{ defend, which would have given them the benefit of poſſeſ- 1 


fon, It the lords by eſcheat had refuſed to conſent, we 

would have diſcharged the rule; for, certainly, where the 

ſue queſtion turns upon, © who ought to be landlord to the 

de ant in pofleſhon,”” he ſhould ſtand neuter, and his poſ- 

ſeſſion avails NEITHER; the queſtion ought to be tried 

between the CLAIMANTS. The plaintiff mutt conſent, elſe 

the other is admitted to defend: the other mult conſent, 

becauſe, to inſiſt & that he is landlord,” begs the queſtion to 

de tried. a | 

But the Court will refuſe to permit the cęſtui que truſt, not Lovelock, ex 

having been in poſſeſſion, to be made detendant in cjectment 4% Norris, v. 

ſtead of the tenant, as landlord. On thewing cauſe againſt ar 

2 rule to permit the ceſtui que tru/? to defend in ejectment, zo Geo 3 BR. 

inſtead of the tenant in ejectment. The objection to the 3 1%. Rd. 783. 

rule was, that they had never been in poſſeſſion, and could 

not be conſidered as landlords under the 11 Geo. 2. c. 19. 

. 13. On the other hand, the above cafe ot V airelaim v. 

bamtitle, was re ied on, where the Cout laid, hir. they 

wuld permit the lord claiming by eſcheat, for want of an heir, 
X 3 to 
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to defend, as againſt a perſon claiming to be heir. Sed Px 
CuriiM: If the perſon requiriug to be made a defendant 
under the act, had ſtood in the ſituation of immediate heir to 
the perſon lalt ſeiſed, or had been in the relation of remainder. 
min under the {ame title as the original landlo:d, he might 
have been permiited to defend as a Jandl. rd, by virtue of the 
directions of the ſtatute; but here the very queſtion in Gif. 
pute, betwe-n the ad erſe party and himfelt, is, Whether 
he 1s entitled to be lanhord or not? And, therefore, we are 
not authorized to extend the proviſion of the ſtatute to ſuch 
a cafe as this. As to the cate mentioned, it appears to have 
been by c nſent. Rule diſcharged. | 
Doe d. Heblc- But th Court in this cate, on the motion of Mr. Holr1,, 
gh Te TY permitted an heir, who had never been in poſſeſſion, to 
30 Geo. 3. BR. come in, and defend under an ejectment. The father, 
3 Tr Rp. 783. under whom he claimed, died juſt before, having firſt ob- 
tained a {imilar rule. | 
Lovelock J. So in this caſe the Court permitted a deviſee, who had 


roy 94} gent : never been in poſſeſſion, to defend as landlord, under this 
ry 5 - * * 

31 Geo. 3. BR. ſtatute. | 

4 Ter, Refs. 122. 


Proceedings in Ejeftment. 


Re. ex cim. Declaration. ]—In ejectment, on the demiſe of an heir by 
Harley, lie Ter deſcent, the demiſe was laid on the day his anceſtor died, and 
12 Go 3. C. B. held well enough after a verdict. —The leſſor of the plainitt 
3 1 24. claimed by deſcent from his anceſtor, who died on the iſt 
day of January, 1771, at five o'clock in the morning; and 

the demiſe was laid in the declaration on the ſame iſt ot 

January, to hold from the 31ſt day of December then Jait 

paſt. Per ToT AM CURIAM: If my anceſtor die at five 

o*clock in the morning, I enter at fix, and make a leaſe t 

| ſeven o'clock, it is a good leaſe, It is ſaid, there is no 

fraction in a day, but this is a fiction in law, fictio Juris 

neminem lædere debet; but aid much it may, and this is feet 

in all matters where the law operates by relation, and diviſen 

of an inſtant, which are fictions in law. A conſtable takes 

one who had ſtruck another, and then ſets him at liberty, 

the party ſtricken dies of the ſtroke ; this is felony ab mit! 

but not to the prejudice of the conſtable who ſuffered his 

eſcape, 11 Hen. 4. 12 b. pl. 26. See Butler and Baker's 

. caſe, 3 Rep. 25. A fine is levied ſur render, the conuſce, by 

Action in law, h:th ſeiſin in an inſtant to make this rende 

back, but to no other purpoſe to the prejudice of the conulor, 

for the conuſee's wife thall not have dewer, nor ſhall the 


land be ſubject to any fatute, &c. in which the conuſce was 
=Y | a boun « 


Ejectment. 


hound. See 2 Rep. Ld. Cromuells caſe.—If a man were 

born on the iſt of February, and lived to the 31ſt of 

ſanuary, twenty-one years after, and at five o'clock in the 

morning of that day makes his will, and dies by fix at night, 

that will is good, and the deviſor is of age, 2 Ld. Raym. 

1096. In an action on the caſe for diſturbance of his 

common, an exception was taken to the declaration, that the 

demiſe to the plaintifF is alleged to be on the 26th of March, 

and the tort done to the plaintiff is fuppoſed. to be on the 

1 of May following, and it is not alleged that the plaintiff 

entered before the 1ſt of May : but to this it was anſwered 

by the Court, that it ſhall be intended that he entered imme- 

diately after the making of the leaſe, 1 Leb. 108. and ſee 

Small, ex dim. Baker, v. Cole and Skinner, 2 Burr. 1102 (1), 

where amendments in ejectment are carried much further 

than formerly; iſt, A verdict cures a defict in ſetting out the 

title, though it cannot cure @ defective title; 2diy, After a 

verdict, if the objection be grounded upon the mere miſtake 

of the clerk, or a trifling nicety, there is no need of any 

actual amendment at all, the Court will overlook the ex- 

ception. By fiction in law, the whole term, the whole 

time of the aſſizes, and the whole ſeilion of parliament, 

may be, and ſometimes are, conſidered as one day, yet the 

matter of fact ſhall overturn the fiction, in order to do 

juſtice between the parties, 

In cjectment, the demiſe ſtated, that one M. S. on ſuch a Gooaright cx #im 
day, at Haſwell, in the county of B. demiſed to the plaintiff Smallwood v. 
wo meſſuages, two cloſes, &c. — After a verdict for the tt 
plaintiif, it was moved, in arreſt of judgment, that no vill 1 Geo. 3 BR. 
was mentioned, in which the lands demiſed lay: but onz BZ. 706. 
thewing. cauſe, it appearing, that in the {ubſequent part of 
the declaration it was ſtated, that the defendant, at Huſwell 
aforeſaid, ejected the plaintiff from the ſaid lands, &c. The 
Gurt held, that this amounted to a ſufficient certainty, that 
the lands lay in the vill of Haſwell. | | 

In the caſe of a plain miſtake, the Court will enlarge Roe, ex dim. 
the term.—The ejectment was of Hilary term, 1772; the Hees. Ellis, 
plaintiff declared on a demiſe, 1ſt November, 27 Ges. 4 8 3. CB. 
1753, to hold from the zoth of October then laſt paſt, for 2 Black. 940. 
ſeven years. On this record, notice was given for trial 

at the Lent aſſizes, 1772, and a ſpecial jury ſtruck; but the 

miſtake being diſcovered, the record was not entered. It 

was moved to ainend the declaration, by ſtriking out the 

word ¶ ſeven}, and inſerting the words \ t21rty-one |, on the 

authority of Stra. 1272. Et per Cur. This is a plain 

miſtake in the declaration, and may be amended by the 


8 , : SCF =p a 
. Ide Hwy: l eier 
.. A Tet 12 ++ opt, 28 ute — ee Shy - 


— na gran yy eee no 


—— — an ain „ —— I ON TE 


3 5 Pe 


"EE AO 


— 
— — 
3 


LL ee — 
» ve, 14: 08 


— 2 
— 


* = > 8 
- 4, 
Ds 


4 


ts... 
* 


(1) See vol. 1. ante p. 582. 
X 4 wit, 


EY 


. be 
* * 2 > FR" 


ccc 
* 


— * 8 4 oy * 
72777779 


rec hr Bae. 
— 2 


312 Ejectment. 


writ, which ſpeaks of a term not yet expired, whereas the 


declaration counts of a term expired twelve years before the 
action brought. An ejectment is the creature of the cour;, 
and open to every equitable regulation, for expediting the 
true juſtice of the cate, Rule abſolute, to amend on pay- 

ment of coſts. | 
Hazlewood, os O a motion to ſet afide the proceedings in this ejectment 
hap for irregularity, becauſe the notice at the foot of the de. 
Po Ver. claration was ſubſcribed iu the name of the nominal plain. 
29 Gco. 3. B. R. tiff inſtead of the catual ejector, ThE Covrr, after con- 
3 Ter. Re 351-ſulting with the maſter, ſaid, that it had been repeat diy 
oblerved, that this was not a ſufficient ground cf irregularity 

to ſet aſide the proceedings. : 
Roe, ex dim. It was moved to enter up judgment againit the cafual 
„ ejector.— This was an ejectment againit ſeveral tenants; 
38 Geo. 3. B. R. but in the feveral copies ſerved, the name of the individual 
7 Ter, R. 47%. tenant, on vhm the declaration was ſerved, was prefixed to 
| the notice inſtead of the names of all, and, con equentiy, 
the perſon making the affidavit of ſervice, could not ſwear 
that the copy of any one declaration and notice was ſerved 
on all the tenants THE QUESTION, therefore, was, 
Whether there thould be ſeveral rules, ur whether one would 
be ſutkcient ? And The Court were of opinion, that one was 

ſufficient. 1 
Fenn, ex din. A rule was made upon Mrs. Magdalen Campbell, the 
gon er a. v. tenant in poſſeſſion, to ſhew cauſe why the ſervice of the 
enn, Tr. Ter. : . : 7 

x Ceo, 3. ER. ejectinent in this cauſe, which (1) had been theretafore mad: 
2 Er 1181. upon a woman, who had jaid her name was Magaalen 
Campbell, at the time when it was ſerved upon her at the {1d 


Magdalen CanipbelPs houſe, ſhould not be deemed good ſerve; 


and that the leaving a copy of this rule at the houle, or, if 


no one could be met with, xing a true copy of it on the 
door, ſhall be deemed good ſer vice. And the ſaid rule was 
aſterwards made abſolute, upon producing an affidavit, 
« that Magdalen Campbell was either not at home, or 
« (if at home) was denied; and that her ſervant-maid was 
at home, but could not be ſerved; and that, therefore, 
© one copy of the rule was fixed on the door of the 
« houſe, and the maid told the effect of it, and another 
„ thrown in at the window.“ 
T efice of Meth It was moved, on the authority of leſſee of Hollings v. 
mon e Dunch, Hil. 1 Ges. 3. that ſervice of a declaration in eject- 
1 Geo. 3 B R. ment, at the houſe of the tenant in poſſeſſion, on the 1th 0: 
1 Flack 290 May laß paſt, might be good ſervice, it having formerly been 
uſual to grant ſuch rules, with reſpect only to future ſervice 


* — 
— — 


(1) If the rule were not thus made with a retroſpect, the plaintiff mult loſe the 
aſtigcs. | 
and 


TECO\ 
weak, 
for t! 


H:ln 
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and not with any retroſpe&t. But that, in the caſe relied 
upon, this rule was firſt altered in the King's Bench, it 
having before been the courſe of rhe court of Common Pleas. 
A rule was granted to ſhew cauſe, and that ſervice of this 
rule at the honſe might be goud tervice :—the matter was 
afterwards compromiſed. | 

A rule was granted, and afterwards made abiolute, that Gulliver v. Wag 
{crvice of a declaration in ejectment at the houſe of a tenant me _ 
in polſeſſion, on a day paſt, might be good ſervice; and that; 2 
ſervice of the firſt rule, at the houſe of the ſaid tenant, 
thould be good ſervice. | 

The attorney, who ſerved the declaration, ſhew-d the Goodright, cx 
copy to the wife of the tenant in poſſeſſion, in his abſence po 
acquainted her with the contents, and would have read they, Ter. 
notice, but the ſaid the could read it-herie:t, took it from 12 Geo. 3. C. B. 
him, and run her eye over it, as if ſhe read it: HELD good? Bact. So. 
ſervice. | 

On a motion for judgment againſt the caſual ejector, it Smith, ex dim. 

appeared thit the attorney went with the decluration , bene, 2 
cjectment, to the houſe of the tenant in poſſeſſiou, be fore Tt. Aer. _ 
the efſoign-day ; but not finding either him or his wife at zi Geo. 3. C.B. 
home, left it with his daughter, and, at the ſame time, Hen. Blu. A. 634. 
acquainted her with the contents and meaning of it. On 
a ſubſequent day, the attorney called again at the houſe, when 
he taw the tenant's wife (the tenant himſelf being then alſo 
from home), and enquired of her, whether ſhe had received 
the declaration which was left with her daughter. She 
anſwered the had received it, and ſhewed it to the attorney, 
who read it over to her, and explained it: ſhe then ſaid, that 
her huſband had not been at home lince the paper was 
delivered to her daughter, but that ſhe would ſend it to him. 
The Court were at firſt much inclined to refuſe the rule, 
becauſe it did not clearly appear, from the affidavit, that 
the declaration came to the hands of the wife before the eſſoign- 
day of the term; but the caſ. of Goodtitie v. 7hruftout, 
Barnes 183, being cited, they made the Rule avfoluc . 

It the dec! ration in ejectment be ſerved on the wife of Noe, ex dim. 
the tenant in poſſeſſion, it is ſufficient, if it be eicher on the NMorlend g. Bay- 
premiles, or at the huſhand's houſe, though that ſervice ber Ge 4. BR. 
not en the premiſes; but it is neceſſary to ſtate in thes Ter. Rep. 765. 
affidavit, if it be not on the premiſes, that the ſervice was on 
he wite at the huſband's houte, to thew that they were 
wing together as man and wite, and that by ſuch fervice 
tie huſband may have notice of the proceettings. 55 

Evidence. — In ejectment, the leilor of the plaintiff muſt Richard Roe, er 
recover by the ſtrength of his own title, and not by eee 
weaknets of his advertary's.—In ejectment, the title opene:! Thomas Urry, v. 
fon the plaintiff was under Mrs. Haldane, formerly El:zabeth Wm. Harvey, 


5 : 3 72 a wo A Mic. Ter. 
/mes, as deviſee of Robert Holmes. 1 he title was proved e \ P. R. 


to 4 Betr. 2484. 
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there was ſomething in the deed, which would have ſhev", 
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to be in Robert Fobnes, and that he had, by his will, Le 
all the reſt and relidue of his eſtate, whatſoever and where. 
ſoever, to his wife, Elizabeth, her heirs, executors, and ad. 
miniſtrators. It was alſo proved, that Mrs. Elizabeth 
Holmes married Captain Haldane, and that he was dead, 
Aud William Clark, a witneſs produced for the plaintiff, upon 
his croſs-examination, ſaid, © that Mrs. Haldane had, b-{r: 
« the 6th of Ofiober, 1768 [which was the day on which 


both the demiſes were laid], conveyed away her itere/t in 


the poſſeſſion to Mr. Thomas Urry; AND THAT Tus 
*« DEED Was IN Court.” — Upon this, it was miſe 
for the defendant, © that the plaintiff's own witneſs p:oving 
« the title out of Mrs, Haldane, and that the deed of convey. 
« ance to Urry was in court, it ought to be PRODUCED i 
% evidence, to ſhew a title in Thomas Urry, the otlier leſſor 


af the plaintiff.”-—The deed's being in court, or, at leall, 
in the plaintiff”s power, was not controverted. But, to; 


the plaintiff it was inſiſted, “that zo notice having been 
« given by the defendant, for the plaintiff to produce ihis 
« deed, they were not obliged to do it. And it was alt 
« inſiſted, that the plaintiff ought to recover under one ot 
« the other of the leſſors; for, upon this evidence, if Mn. 
& Haldane had parted with the title, yet Urry bad it.” it 


was anſwered, “ that this was not a caſe which reguird | 


& notice; that the defendant did not claim under this deed; 
it was only then diſcloſed by the p'aintiff 's own evidence; 


% and to be produced, to complete his title derived from 


Urry.” — Under the above circumftances, ASTON 


„J. thought 
« the plaintifF ought to give further evidence, to aſcertain the 


„ 7Zitie, under which he was to recover the term.“ - But the 
plaintiff-reſted his caſe, and was nonſuited; the detendant 
agreeing, © that the plaintiff ſhould be at liberty to move 
« for a new trial, without coſts.” A motion was accord- 


iugly made, and cauſe ſhewn.—Lord MANSFIELD laid 1! 


down as a polition, & that in this action the plaintiff canni! 
&« recover, but upon the ſtrength of his own title.“ He cannot 
found his claim upon the weaknels of the deſendant's title; 
for, poſſeſſion gives the defendant a right againſt every man 
who cannot ſhetu a good title. The witneſs produced tor ine 
plaintiff proved, upon croſs-examination, “ that Mrs. Hal- 
* dane had conveyed away her intereſt in the premiſes t0 
& [rry, the other leſſor, before the 6th of October, 1708, 
which was the day on which both demiſes were laid to be 
made ; ſo that it is plain, that the plaintiff had 9 title under 
the widow, Mrs. Haldane.— Then, as to his claim of a title 
under Urry, he has not proved any title in Urry, The jury 
could not have found for the plaintiff, under the deed ot 
conveyance to Urry, without producing it: and, probab), 


that 


par, 
not 
pro 
Tea! 
give 
pie 
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that Urry had uo title.— He principally laid fireſs upon the 
plaintift's refiſing to produce the: conveyaiice from Mrs. Hal- 
dane, which was in court: the want of n tice was no objection 
in this caſe, becauſe t ey had the deed in court. The refuſal to 
produce it was an unlair attempt to recover, contrary to the 
real mcrits; and being a deliberate refuſal, by the advice of 
counſel, contrary to the recommendation of the judge, war- 
ranted the ſtrongeſt preſumption, “ that the deed would 
„ ſhew, that neither of the leffors of the plaintiff had auy 
title. — YATES, J. (contre) thought the plaintiff ought to 


nate had a verdict, He founded himſelf upon the rules of 


evidence : its coming out upon croſs-exammation of the witneſs 
makes no difference ; no more does the value of i. eſtate. 
The plaintiff's counſel were not obliged to produce this deed ; 
21 man can be obliged to produce evidence against himſelf, 
The enly conſequence of notice to produce it wo ld liave 
been © the admitting inferior evidence.“ He inſt ned in a 
caſe which happened before himlelt, when a poll- bo, witich 
lay in court, was refuſed to be produced: he held, &“ they 
could not be obliged to produce it.” Aud this, his deter- 
mination, was acquzeſced in. He thouglit tue counſel for the 
plaintiff ſhould not have ſuffered a nonſuit, but ſhould have 
appeared, and fo had it /*ft to the jury, „ Whether the plain- 
„ titf had thewn a ſufncient titie or not?“ Mr. Juſtice 
AsroN : In an ejectment, the party who wonld change the 
poſſeſſion, muſt make out a title. This was a ſcambling 
tile. It was a matter of ſmall value, excepting its being for 
the purpoſe of voting at the ele tion of members to par- 
lament. I was not called upon to leave it to the jury; I 
t10ug/it the refuſing to produce the deed wis a want of 
tairneſs ; and that the plaintiff had ot made a complete title 
without it: but, if there is a y doubt in the Cour, I have no 
objection to a new trial. WILLEõ, JI. thought the direction 
was right. In ejectment, the pl intiff muſt recover upon the 
ſtrength of his own title.— Ine only proof here is, © that 
« the witneſs ſaid, that Mrs. Haldane had conveyed to 
* Urry;” but he would nat produce the deed of conveyance 
to Urry, though actually in court. I don't ſay that the 
Court could chlige them to pꝛioduce this deed ; but I think 
the title of the plaintiff was not complete, the deed not being 
produced, Parol evidence could nit be given by the party 
who had the deed in his power, and refuſ2d to produce it, though 
it might by the adverſe party. Ii is re. ſonable, that if one 
party is in poſſe/i:on of a deed, and refuſes (after proper 
notice) to produce it, the other tide ſhould be admitted to 
prove the contents by inferior evidence: but there is no 
reaſon why the poſſeſſor of the deed thould Le allowed to 
give ſuch inferior evidence, when he can give berer, if he 


picaſess Lord MANSFIELD obſerved, that in civil cauſes, 
| ; the 
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316  _ Ejectment. 


the Court will force parties to produce evidence, which may 
prove againſt themſelves ; or leave the refuſal to do it (utter 
proper notice), as a ſtrong preſumption to the jury. The 
Court will do it in many caſes, under particular circum- 
ſtances, by rule, before the trial, eſpecially if the party, from 
whom the production is wanted, applies for a favour. But, 
in a criminal or penal cauſe, the defendant is never forced o 
produce any evidence, though he ſhould hold it in his hands, 
in court.—Rule diſcharged. | | 


Oates ex dim. On the trial of an ejectment, THE QUESTION was, 
n Bry- © Whether an afual entry is neceſſary to be proved; or 
a ? * : : 

. « whether the confeſſion of leaſe, entry, and ouſter, be /. 


6 (Geo. 3. BR, © cient, without actual proof of it?” PER CURIAM: As 

3 Burr. 1895. there wes no proof of actual ouſter, no actual ouſter c.n 

be ſuppoled ; but flight proof will be ſufficient to be le't to 

the jury. However, though no actual ouſter can be 'up- 

poſed, yet we are all of opinion, that the confeſſion of | aſe, 

entry, and cuſter, is ſufficient to bar a nonſuit, for want if 

prof of attual ouſter, The meaning of conf. ſing, leaſe, entry, 

and ouſter, is to bring the matter to the mere queſ/1;n of the 

plaintrf*s pefſefſory title, To avoid a fine, there muſt be an 

actual eniry ; aud the demiſe cannot be carried back be— 

vond the actual entry. In all other cafes, the confeſſion of 

leaſe, entry, and ouſter, is ſuthcient. And fo it is now 

ſettled. that it is ſufficient for an &jeqment brought upon 

a condition broken. As to this particular cafe of a tenant 

in coinmon, there are caſes enow to juſtify our opinion. 

Vide Johnſon v. Allen, 13 WH. 3. reported in 12 Mod. 057. 

And indeed it is ſcarce poſſible, that a tenant in common 

thould bring an eje&ment, but where there is an actual 

ouſter. 7 Mod. 39. 1 Queen Anne. —“ per Holt. He hall 

« not be compelled when he does not diſpute the title: but 

« where lie does diſpute it, he ſhall be compelled to confeſs 

« leaſe, entry, and ouſter.” Therefore, we are all clear 

that the conteſſion of leaſe, entry, and ouller, is ſufficient, 

in the caſe of a tenant in common, without proof of actual 
ouſter.—-Poſtea to be delivered to the defendant. | 

Gootright or On the trial of an cjectment, the plaintiff muſt prove the 

An Balch v. defendant to be in poſſeſſion of the premiſes, which he claims 

Rich, Ir. Ter. to recover. In this caſe, THE PRINCIPAL QUEST10N, 

n WHETHER the defendant, who has entered into the 

conſent rule, is not thereby eftopped from diſputing at the 

trial his poſſeſſion of the premiles tor which the ejeEtment 15 

brought? In ſupport of the affirmative, it was argued, on tlie 

behalf of the leſſor of the plaiutiff, that the whole proceeding 

is founded in fiction. The declaration againſt the cafual 

ejector is in very general terms. The notice from the caſual 

ejector, ſtates that he is informed that the perſon, on whom 


the ſervice is made, is either in poſſeſſion, or claims title " 
the 


Ejectment. 


tie premiſes; the latter of which deſcriptions has been added 
in modern times, and was intended to apply to the caſe of 
jandlords. This gives the party intereſted notice to come 
in and defend his title, otherwiſe he will be turned out of 
polſ:fion. If no peiſon appear to defend, then judgment 
follows againſt the caſual ejector. If any come in and 
defend, he muſt enter into a conſent rule, to conleſs leaſe, 
entry, and ouſter ; the effect and ſubſtance of which is, that 
the leſſor has made a lea'e to the plaintiff of the premiſes 
which he ſeeks to recover, that he entercd into poſſeſſion of 
the ame, and that the defend.int ejected him; and upon this 
condition alone, the deiendant is admitted to defend; and he 


there'"y alſo ſtipulates to inſiſt upon the title only. Having 


therefore by the conſent rule agreed to admit theſe fads as the 
en lition of his being let in to defend, he cannot be permitted at 
the trial to retract his conſent to any part. But it was ad- 
mitted, that, in this reſpect, the con'ient rule of the court of 
C. B. materially differs from that in this court, for there the 
confeſſion of the leaſe entry and ouſter is only “ of fo much 
« of the tenements ſpecified in the plaintiff's declaration as 
« are in the poſſeſſion of the defendant or his tenan's, or 
any perſons claiming by or under lis title.” Lord KEN“ 
Yon, Ch. J.—The caſe in Buller's Mi. Pri. 110, in which 


it was ſaid, If there be but one defendant as tenant in poſ-- 


ſeſſion, the plaintiff need not prove him in poſſeflion,”” was 
ſuppoſed to be law; and when a caſe afterwar.'s came on 
before me on the home circuit, I ruled accordingly, not 
thinking it neceſſary to prove the defendant in poſſeſſion. 
But I was never called on to conſider the queſtion accurately 
till now; and when we conſider the reaſon of the thing, it 
ſeems wonderful that any queſtion could ſeriouſly have ariſen 
upon this ſubject. On the trial of an ejeftment, two parties 


come to litigate the title to an eſtate, the perſon claiming, and 


the perſon who is ſuppoſed to withhold improperly, the pgſſaſſon : 
but as ſoon as it turns out that the latter is not in poſſeſſion, it 
ſems to me that the cauſe is ill conſtituted between thoſe tes 
Perſons. The proceedings in ejectment were iunſtituted in 
order to try who is entitled to the poſſeſſion of an eſtate on 
utle: when the declaration is delivered the leſſor of the 
plaintiff claims in general terms ſo many acres of land, 
ſo many meſſuages, &c. which communicates but little in- 
telligence to the perſon ſerved with the declaration. If the 
later happen to be in poſſeſſion of any land falling within 
the deſcription in the declaration, he muſt defend, in order 
to preſerve his own right; then it would be unjuſt that a 
verdict thou'!d be found againſt him, though he can prove a 
tile to every acre of land in the pariſh of which he was 
ever in poſſcſhon ; and yet this is the conſequence of the 


plaintiff's argument. In the common pleas the defendant 
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Ejettment. 


enters into the conſent rule as to all the lands in his poſſeſ. 


fioa : then on that rule it is neceſſary for the plaintiff to 


prove the defendant in poſſeſſion of the land thut he cl. ims. 
But it is ſaid that the meaning of the rule of this Court is 
different: I ſhou'd be extremely ſorry to find tat in a fi. 
tious proceeding, inſtituted for the more eaſy attainig of 
juſtice, different rules were to obtain in the diff-rent courts, 
If we were bound to decide in this caſe in favour of the 
plaintiff, it would be neceſſary to alter the rule of our Court 
immediateiy. This point, however, came under the confi. 
deration of the Court in the caſe of Smith v. Man, reported 
in 1 Vilſon, 220, where it was holden that the plaintiff muſt 
prove the defendant in poſſeſſion ; and I think that that cafe 
was properly. decided. Then it was urged that two cates 


| have been ſince determine at M/ Prius the other way: but 


Roe ex dim. 


they were only deciſions at N Prius, where perhaps the 
ſubject was not ſo well conſidered, and they cannot outweigh 
the authority of the caſe in Vin. Therefore on the con- 
venience and reaſon of the thing, and conſidering the quel- 
tion in every point of view, I am of opinion that the plain- 


tiff mult prove the defendant in poſſeſſion of that which he 


ſeeks to take from him, and that the contrary practice that 
has obtained is wrong. —AsHHuksTT, J. If the defendant 
have any land in the pariſh mentioned in the declaration in 


ejectment, he may ſuppoſe when he 1s ſerved + ith the eject- 


ment that the plaintiff intends to proceed for that; and it it 
turn out that the plaintiff ſues for other lands it is hard that 
he ſhould be anſwerable for the colts of the ejectment when 
he is not in fault, -GrosE, J. It is admitted that according 
to the rule of the common pleas the plaintiff is bound to 
prove the defendant in poſſeſſion: then it would be extract 
dinary that in a fictitious proceeding, invented for ſthe pur- 
poſe of trying titles, there ſhould be different rules in the 
different courts. But I thivk that the rules of both ite 
courts are in ſubſtance the ſame ; nor is there any hardſhip in 
requiring proof of that which the plaintiff is ſuppoſed to 
have already ſworn ; for he ſwears that he has ſerved the 
declaration on the tenant of the premiſes in p fleſhon.— 
LawRENCE, J. Alſo agreed. — Per Curiam : Judgment of 
nonſuit. 8 | h 


In this caſe it became a queſtion, whether, in ejectment, one 


Thome e.. Lord Claiming title as heir, is bound to deduce any pedigtee in proof 


er al, Tr. Ter. 
26 Geo. 3. C.B 


2 Black, 1099. 


of his deſcent. lt was an ejectment, as heir at law to Thom: 
James Selby, eſq. who died A. D. 1768, poſſeſſed of a coniuder- 
able real and perſonal eſtate, the bulk of u hich, by will, d ited 
the 18th of Auguſt, 1768, he deviſed to his right and jawtul 
heir at law; for the better finding of whom, he directed advet- 
tiſements to be publiſhed in ſome of the public papers, imm - 


diately after his deceaſe. And charged the ſaid eſtates w_ 
| his 


Cjectmeit. 


his debts, legacies, c. to be paid by ſuch heir at law, with- 
in twelve months after his deceaſe. * But ſhould it fo hap- 
pen that no heir at law is found,“ he conſtitutes and appoints 
William Lowndes, eſq. to be his lawtul heir, on condition he 
charges his name to Selby, and gives him the ſaid eſtate, 
ſubject to the charge aforeſaid. And deviſes another eſtate, 
in Middleſex, to Lord and Filkes, his executors, in truſt to 


ſell ; for which eſtate this ejectment was brought.—On the 


trial, the leſſor of the plaintiff gave ſome {light evidence of 
a reputed relationſhip between himſelf and the teſtator, and 
of acknowlegements, that the Thornes were his heirs at law, 
but made no deduction of pedigree, nor was able to ſtate 
how that relation aroſe, or who was the common anceſtor, or 
whether any anceſtor of Thorze was brother or ſifter to any 
anceſtor of Selly. The jury found for the plaintiff. A motion 
wasatterwards made for a new trial, as well upon the imperfec=- 
tion of the evi lence, as alſo upon the principle, that in order to 
recover an eſtate by deſcent, it is neceſſary is ſtete fome pedigree 
t the jury, and ſhow how the lier of the plaintiff claims to be 
heir. Elte, if a mere apprehenſion of the deceaſed, that A. was 
his relation, or was his heir, be ſufficient, it might carry the 
eſtate contrary to tie rules of deſcent, to the half blood, to 
the maternal, inſtead of the paternal line, &c.—and would 
introduce much contution and perjury. On thewing cauſe 
for the plaintiff, THE CovURT took time to conſider, when 
not being able to agree in opinion concerning the nece{lity, 
that a perſon claiming to be heir {ſhall {tate in evidence @ 
pedigree, either proving the deceaſed and the claimant to be 
delcended from ſome common ancettor, or at leaſt from two 
brothers or fitters (Which was allowed to be an imincdiate 
deſcent) —or, whether vague evidence of heirſhip, without 
ſuch deduction, is proper to be left to a jury ;—AND THE 
WHOLE CoURT being clear, that the evidence now given 
was too looſe and inſufficient to prove even general kindred 
o the teſtator, they made the rule abſolute for a new trial. —- 
The judges, who thought the deduClion of deſcent was ne- 
ceſſary, held (in their private conferences), that the ſame 
which ought to be pleaded in real actions, muſt now be 
given in evidence in ejectment, in order to make out a title 
by deſcent. And they relied on Bro. Mort d' Aunce/l. 13. 
Meſi Symboleogr: 65. Co. Entr. 596, 597. Theleal. 207. ne. 
11. Dyer 59. Fitzh. Waſte 51. Dyer. 89. b. Dyer. 37. b. 
Plowden 4.25. Dyer. 319. C. Entr. 196. a. for che ſeveral 
caſes in which deduction of pedigree was required. See alto 
Heard and Baſkerville, Hob. 232. TJenk's caſe, Cro. Car. 
151. Edwards and Rogers, 1 on. 456. Duke of New- 
caltle and Pright. 1 Lev. 190. MKellow and Rowen. 
i Show. 244 Carth. 126. Denham and Stevenſon. Salk, 
355. 6 Mod. 241. | 
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320 | Eiectment. 


Doe ex dim. A ſingle admittance to a copyhold, is evidence to prove 
8 Maſon, the cuſtom of a Manor, for lands to deſcend to the youngeſt 
10 Geo. 3. CB. nephew. — On the trial of an ejectment, it was contended, 
Ms. 63. on the pait of the defendant, that the cuſtom of the minor 
Was, that the c:pyhold iands deſcended to the youngeſt fon; 

or, if no ſon, to the youngeſt brother of the te ant, laſt 

lawfully ſeiſed; and that the cuſtom extended no farther,— 

On the part ot the leſſor of th plaintiff it was contended, 

that the cultom was, that the lands deſcended to the youngeſt 

ſon ; if no ſon, to the youngelt brother; if no brother, to 

the youngeſt nephew; if no nephew, to the youngelt coutin 

of the tenant, laſt lawfully ſeiſed.—It was proved for the 

leffor of the plaintiff, that he was the youngeſt nephew of 

the perſon laſt ſeiſed of the premiſes 3 and it appeared, by 

the court rolls of the manor, that a youngeſt nephew, at a 

court leet and court baron, held in and for the ſaid manor, 

in 1657, was admitted tenant, as heir, by the cuſtom, to the 

perſon laſt t-ifed of lands in this manor : this was the only 

evidence for the plaintiff.—For the detendant it appeared, that 

in 1092, the homige had by a prefentment and which was 

entered upon the rolls of the manor, found that the cuſtom 

of deſcent extended only to the youngeſt ſon; and if no 

fon, to the youngeſt brother, and no farther. Alſo two old 

witneſſes ſwore, that they had heard and believed, that this 

was the cuſtom, and that it went no further than ie 

youngeſt fon and youngeſt brother.—I: was moved for a 

new trial, as a verdict contrary to evidence; inſiſting that 

the tingle inſtance of admittance of the nephew, in the year 

1657, was not ſufficient evidence to ſupport the cuſtom.— 

SED PER CURIAM: The admittance of the nephew in 1657, 

was very mateiial evidence, being done at a court leet and 

court baron, when it would certainly have been contro- 

vertech if the jury had not thought that to be the cuſtom. 

And as chis is an ejectment, there is no occaſion to grant a 

new trial, tor the defendant may try the cuſtom again, it he 

| thinks fi:. . 
Wat ow be. On the trial of an ejectment for the reſidue of a term ot 
Gon e. 10g years, the leſſor of the plaintiff produced the original 
eng = leaſc, and proved the poſſeſſion in himſelf; and thoſe under 
10 Geo z. CB. whom he claimed, ever ſince 6 Ann. and alſo ſhewed one 
2 Blick, 1228. meſne aſſignment in 16 Fac. 1. But as he did not prove all 
the meine athgnments, he was nonfuited.—PER CURIAM: 

It ſhouid have been left to the jury, with a recommendation 

to prejume all the meine aſſiguments. 

Graiteex gow The defendant, in ejectment, is entitled to the general 
Revert, — Teply, where the plaintiff, claiming by deſcent, proves lus 
Braham, pedigree, aud ſtops ; and the defendant ſets up a new cate in 
eos Dor. his defence, which is anſwered by evidence on the part ot 


32 Geo. 3. B. R. 
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E jectment. 


Judgment. —A judgment in ejectment had been regularly 


obtained by the plaintiff, againſt the caſual ejector, by de- 
fault: and the landlord of the premiſes had moved to ſet 


aſide this judgment; becauſe his tenant had not given him Burr. 1996. 


notice of his having been ſerved with an ejectment. Ax p 
THE CoURT were clearly of opinion, that the poſſeſſion 


ought not to be changed by a judgment in ejectment, where 


there had been no trial or opportunity of trying; though the 
obtaining the judgment might be owing to the default, or even 
treachery, of the defendant's own tenant. But, if the plain- 
tiff had not been guilty of any colluſion with the tenant, 
they thought it reaſonable that the tenant, who was the per- 
ſon guilty of the default, ſhould pay the coſts. For, the rule 
of the Court, which requires ſervice upon the tenant in poſ- 
ſeſſion, is calculated with a view that the tenant ſhould give 
notice to his landlord, in order that the ejement- cauſe may 
be tried between the proper parties intereſted in the queſtion. 
The rule was, therefore, enlarged ; and an order made upon 
the tenant, to ſhew cauſe why he ſhould not pay the coſts. 
U pon its coming on again, the tenant admitted himfelt to 
be in fault; and ſubmitted to the Court. The landlord was 
an infant ; and, therefore, could not conſent to the trial of 
the queſtion (which was heirſhip) in an iſſue. But as re- 


lief was, on his behalf, prayed againſt a judgment whicli 
was ſtrictly regular, there could be no doubt but that the 


Court might add ſuch terms and conditions to ſuch relief, as 


were juſt and equitable, by bringing the real queſtion be- 


een the plaintiff and him to be tried upon the rcal merits. 
—Fut CouRT accordingly ordered the judgment, and 
alſo the writ of poſſeſhon, to be ſet aſide. And referred it to 
the maſter to tax the leſſor of the plaintiff his coſts, to- 
gether with the coſts of this application: to be paid by 
the tenant in poſſeſſion. And it was further ordered, that 
the landlord be made defendant (as in the conditional rule) ; 
and that he ſhall, upon the trial of the iſſue, to be joined 


between the parties, net ſet up any ſatisfied term, or any 


truſl-eftate, to defeat the leſſor of the plaintiff; and allo 
adenit that Zouch Troughion was ſeiſed of the premiſes in 
queſtion. 


C:/ts.]J-On a motion to ſet aſide a rule to reply, .it ap- Gœodright ex 
peared that the landlord had applied to be made a defendant, 4'm. Ward 2. 
and had entered into the common rule; but the leſſor of the g- 
plaintiff had never joined in the conſent rule: and it was ob- x; Geo. 3. C. B. 
ected that he could not be forced to proceed againſt a perſon, 2 Black. 763. 


whom he never had accepted as defendant. —BUT THE 
CouRT held the rule to be regular; and that the nominal 
plaintiff might be nonproſſed thereby; but being non:nal, 
the defendant could have no coſts. | 


Vol. III. , Y Bur 
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Smith, ex dm. But the Court will ſtay the proceedings in a ſecond ejc&. 


min, a7 ol ment, till the coſts of the former are paid ; in a caſe like the 
l "ily 22 
Ea. Ter. laſt, where the leſſor of the plaintiff has neglected to enter 


13 Geo. 3. CR. into the conſent rule. For when the Court fees maniſeſt 
2 Bluk.yg0 vexation and oppreſſion, it will exerciſe its juriſdiction over 
this fictitiovs proceeding to prevent it. | 
8 ya gs An cjectment brought by the fraudulent aſſignee of an in- 
Law, Hit Ter. ſolvent debtor, was ſtayed, till the colts of former ejectments, 
18 Geo. 3. C. B. which had been brought by the debtor himſelf, were paid.— 
2 Biack. 1189. This was a mere contrivance to defraud the defendant. The 
firſt ejectment was brought in the King's Bench, in 1773, 
which failed. In July, 1774, Chadwick took the beneßt 
of the inſolvent act, and delivered in his ſchedule. In Eaſter, 
1777, a new ejectment was brought in this Court, which 
was ſtaid till the payment of the former coſts (1). To evadc 
this rule, and for no other purpoſe, a ſubſequent aſſignment 
is made to Chambers —PER CR IAM: This is too groſs t- 
be endured.—R ule abſolute to ſtay proceedings until, &c. ar 
: that Chambers ſhould pay the coſts of the application. 
CO On ſhewing cauſe againſt a rule for ſtaying the pro- 
Angel, Tr. Ter. Ceedings till the coſts of a former ejectment, brought by the 
36 Geo. 3. BR. ſame Icflor of the plaintiff, were paid. The objections were, 
6 Jer. Ref. 740. Firſt, That the defendant had been guilty of laches in no: 
having before applied for the coſts of the former nonluit, 
which was in 1793, the coſts of which had not been taxed 
till Hilary Term laſt.— Secondly, That there is another de- 
fendant now, who was not a party to the laſt ejectment.— 
Thirdly, That the preſent ejectment is for different lands in 
a different county.—PER CuriaM: The only queſtion in 
theſe caſes is, Whether the ſecond ejectment is in fubſtarce 
brought to try the ſame title; if ſo, the rule is of courle to 
ſtay the proceedings until the coſts of the former ejectment 
have been paid. And as to the laches of the defendant, in 
this caſe, as it is called, in not calling for the coſts of the 
fornger nonſuit, for near three years; viz. between 793 anc 
1796, that is rather in favour of the leſſor of the pluintiff than 
a ground of objection on his part; and there may be many 
good reaſons for ſuch a proceeding on the part of the de 
tendant, ſuch as the poverty of the other party, or a view t0 
quiet any further controverſy. In D-e d. the Ducheſs 0! 
FHanilton v. Hatherley, and others; 2 Stra. 1152. and 1 vr 
318. there was a much longer period intervening betwec! 
the two cjectments, namely, from the 6 Geo. 1. to the 14 
Geo. 2. but that was held no objection to ſuch a rule as the 
preſent. That ca» alſo furniſhes an anſwer to another ob- 
jection, that this ſuit is not between the ſame parties as the 
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former; for there the firſt ejectment was brought on the 
joint demiſe of the Duke and Ducheſs, and the ſecond on the 


| demiſe of the Ducheſs alone. But the Court conſidered that 


it was on the ſame title, and therefore in effe& between the 
fame parties: and the fame rule has been adopted in a variety 
of caſes ſince. The ſame anſwer applies to the defendants 
being different: that muſt be the caſe upon every change of 
tenants, and is of no manner of importance, any more than the 


| cjectment being brought for a different part of the ſame 
| cliate, If it were otherwiſe, the rule itſelf would be rendered 


nugatory, as nothing would be more eaſy than to evade it.— 
Rule abſolute (1). 

IW rit cf poſſeſſion. — The legal relation to the teſte of the writ Doe, ex dim, 
to be ſupported in maintenance of the had. fac. paſſon judgment 2 Beyer, ws 
in cjectment, — I he leffor of the plaintiff died on the iſt of, . Rk 
March: after which event, he avrit of poſſeſian was taken 4 Burr. 1970. 
ow, But it was 7e72d on the laſt day of the preceding Hilary 
Term; returnable on the firſt day of the following Eaſter 
Term; held that this proceeding was regular : and that it 
would have been ſo in any other caſe as well as in an ejectment, 
by reaſon of the writ's legal relation to its teſte. | 

The plaintiff in ejectment, as tenant in common, recovered Roe, ex dim. 
poſſeſſion of five eighths of a cottage, with the appurtenances, Saul, v. Dawiong 
and a writ of poſſeſſion was executed by the ſheriff, who pda CB 
turned the tenant out of poſſeſſion of the whole, and locked; jt. 49. 
up the door; AND THE COURT, upon motion, made a rule 
upon the ſheriff and the leſſor of the plaintiff, to reſtore to 
tie tenant, poſſeſſion of three eighth parts of the premiſes, 

Arm for meſne profits. —If one tenant in common re- Goodtitle v. 
covers againſt another in ejectment by default, he may main- Tombs, Tr. Ter. 


uin treſpaſs for the meſne profits. —The plaintiff, . 


: : x N H ils, 113, 
title, on the demiſe of his leſſor, who was tenant in common 


of the lands in queſtion, with the now defendant, Tombs, re- 
covered judgment and poſſeſſion in ejectment, againſt a caſual 
ejector by default, and afterwards brought this action of treſ- 
paſs, for the recovery of damages ſuſtained, by being kept 
out of poſſeſſion by his companion, T:mbs, from the time of 
the demiſe laid in the declaration in ejectment, until the time 
of the execution of the writ of poſſeſſion. Upon the general 
ue pleaded, there was a verdict for the plaintiff, damages 
15]. and 408. colts, ſubject to the opinion of the Court, upon 
tus queſtion, viz. WHETHER one tenant in common can 
maintain this action againſt the other, ta recover damages for the 
expulſion and meſne profits For the plaintiff, it was ob- 
ected at the trial of this cauſe, that although a tenant in 
common may maintain an ejectment againſt his com- 


a. 
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(1) See vol. II. p. 752, 
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panion, upon an actual ouſter, yet he cannot have thi 
action of treſpaſs againſt him to recover damages, and the 
meſne profits; and it was inſiſted on the behalf of the 
defendant, that one tenant in common cannot have treſpal 
quare clauſum fregit _ the other, for their poſſeſſion i; 
one and entire, the poſſeſſion of one is the poſſeſſion of both, 
ſo they cannot be treſpaſſers upon one another, for each of 
them may enter and occupy in common, per my, & per tot, 
the lands and tenements which they hold in common.—That 
without an actual cer, treſpaſs will not lie, a bare taking 
the whole profits is not an oufter ; but to drive his cattle cf, 
and not to ſuffer him to enter, is an actual offer. —W 117, 
Ch. J. Before the time of Hen. 7. plaintiffs in ejectmen: 


did not recover the term; but until about that time, the mefn: 


profits were the meaſure of damages. I bruſh out of nr 
mind all fiction in an ejectment, the nominal plaintiff, an. 
nominal defendant, the caſual ejector, the dramatis perſine, 
or actores fabulz, and conſider the recovery by default, 9 
after a verdict, as the ſame thing, viz. a recovery by the leſſo 
of the plaintiff, of his term againſt the tenant, in the actu. 
wrongful poſſeſſion of the land. By the old law and pradtic: 


in an action of ejectment (as I before ſaid), you recoverc: 


nothing but damages, the meaſure whereof was the mefne 


profits; no term was recovered; but when it became 


eſtabliſhed that the term ſhould be recovered, the ejectmen: 
was licked into the form of a real action; the proceeding wi 
in rem, and the thing itſelf; the term only was recovered, and 
nominal damages, but not the meſne profits; whereupon this 
other mode of recovering the meſne profits in an action d 
treſpaſs was introduced, and grafted upon the preſent fiction 
of ejectment; and I take it, that the preſent action is put in 
the place of the ejectment at common law, which was indeed 
a true, and not a fictitious action, and in which the melne 
profits only, and not the term, were recovered, for it ws 
no other than a mere action of treſpaſs. PER CuRrav: | 
muſt be taken for granted in this caſe, that there vas an 
actual ouſter, and that the defendant kept him out from the timt 
of the demiſe till the judgment iu the ejeAment ; the plaintiff i 
this caſe is not contined to the very meſne profits only, but 
he may recover for his trouble, &c.— Juries are not contined 
to the mere rent of the premiſes, but may give more than the 
value of the meſne profits in this ſort of action of treſpals; ! 
it were not to be ſo, ſometimes complete juſtice could not 


be done to the party injured. This action may be brought 


either in the name of the nominal plaintiff in the ejectment 


or by his leſſor; it follows the ejectment as a neceſſary conle- 


quence: the judgment in ejectment by default is of the ve) 


ſame effect in this caſe as if it had been after a verdict ; als 


the Court will intend every thing poſſible againſt the defer 


| « this writ of error. | 


| juſtify in double the rent. And although the 2 ment had 
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that there was an actual oyfer, if that were neceſſary in this | 
| caſe; but proof of the judgment in ejectment, and the writ | 
of poſſeſſion executed, was ſufficient in this cafe to warrant a 
verdict for the meſne profits. ; | 
Writ of error.] — Ihe defendant having brought a writ Wharod v. 
of error in parliament, upon an ejectment on the demiſe of e _ {5 
Brughey, THE Cour obliged him to enter into a rule, ; Birr. 2 


Not to commit waſte or deſtruction, during the pendency of 


2 


* 
— 8 


v 


Bail in error, on a judgment in ejectment, juſtify in double Evan Thomas +. 
the ſum.—In ejectment. on a writ of error from C. B. Evan dhe fas. 
Donar, the defendant below, and now the plaintiff in error, 10 Gen 3. B R. 


offered to become bail to proſecute the writ of error, and to 4 Burr. 2501. 
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been given for the plaintiff in ejectment; and alſo for 249]. 
colts, "The CourT, on conſideration of the ſtat. 17 Car, 
2. c. 8. ſ. 3. (1) and alſo of the practice (which is to re- 
quite him to 7zfify in double the rent), did accordingly admit 
him to be ball and the rent being 161. per annum, he juſtified 


in double that ſum, (321). 
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If the proprietor of a mezzotinto, or other print, will Sayer, qui tun, | 
entitle himſelt to the benefit of the ſtat. 8 Geo. 2. cap. 13. ae gt 
and ſecure his property, he muſt engrave both his name, and NG 0 B. 
the day of the firfl publiſhing thereof, on the plate, and print the; Wis. 60. 
lame on the print —On the trial of an action upon the 3 
ſta. 8 Geo. 2. c. 13, ſect. 1. againſt the defendants (brought to + 
recover the penaity given by the above ſtatute, for copying and ' 
ſelling a print), it was proved that the plaintiff purchaſed the 
plate of the proprietor, and that the defendants had copied and 
ſold the fame. The name of the proprietor of the plaintiffs 
plate, and the year of our Lord wherein the ſame was publiſhed, | 
was engraved thereon, and printed on his prints ; but the day of | 
the month of the firſt publiſhing thereof was not engraved on | 
bis plate, or printed on his prints, and thereupon it was ob- 
jected for the defendants, that the plaintiff could not recover, 
decauſe he had not complied with the act of parliament. 


— 
> 


A 


(i) Which directs, that the plaintiff in error ſhould be bound to the plaintiff in 
the action of ejeFione firme, Sr. in ſuch reaſon b/e ſum as the Court to wh'ch 
ſuch writ of error ſhall be directed ſhall think fit ; with condition, that if the 
Judgment ſhall be affirmed in the writ of error, or the writ be diſcontinued, in de- 
huſt of the plaintiff therein, or the plaintiff be -6nſuit in ſuch writ of error. that 
then the plaintiff ſha'l pay ſuch cofts, damages, and ſums of money, as ſhall be 
iwarded, upon, or after ſuch judgment affirmed, diſcontinuance, or nonſuit had. 
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The point was reſerved; Axp now, PER CUR1am : The 
words of the ſtatute are as plain and certain as poflible : there 
are two conditions therein, viz. the day of the tirſt publiſhing 
the print, and the name of the proprietor thereof, both muſt 
be engraved and printed; that any perſon may know when 
the proprietor's excluſive right ceaſes ; and when, and againſt 
whom, he may be guilty of offending contrary to the ſtatute. 
—Poſtea to the defendants. ty 


See alſo Title Coppright, in vol. II. 


Exror. 


Batchelor v.. Who may bring error.] — The defendant, in the original 
n Mon need not obtain a judge's order to change his attorney 
7 Ter. Rah. 335. upon bringing a writ of error: becauſe a writ of error is the 
commencement of a new action, the writ being returnable in 
a different court; in the ſame manner as a /cire facias, to 
revive a former judgment, has been holden to be a new action 

in a variety of caſes. | 
Camden, Cal- [Defendants having agreed, under a conſolidation rule, not 


vert and King, x F 7 | 
v. Edie, Tr. Ter. to bring any writ of error, cannot do ſo, though there be 


23 Geo. 3. CB. manifeſt error on the record. — The plaintiffs having brought 


2 Hen, Black. ar. twenty-five actions on a policy of inſurance againſt the de- 
ſendant and others, a rule was obtained to conſolidate; by 
which it was ordered (among other things), that the de- 
fendants ſhould be at liberty to proſecute a bill filed by them 

in the Exchequer, upon their undertaking not to file any 
other bill againſt the plaintifts for an injunction, NoR 10 
BRING © ANY WRIT OF ERROR.” — The cauſe went to 
trial, and a verdi& was found for the plaintiffs for a total lo. 
The plaintiff's attorney was afterwards ſerved with an 
allowance of a writ of error; upon which a rule was obtained 
to ſhew caule why an attachment ſhould not iſſue againſt 
the deſendant's attorney for contempt, and breach of tie 
conſolidation rule, and why all further proceedings on the 
allowance of the writ of error ſhould not be ſtayed. On 
ſhewing cauſe, it appeared by the affidavit of the defendant's 
attorney, that he had conſulted ſome very eminent counte, 
who gave it as their opinion, that there was manifeſt erte 
in the record; upon which, and alſo conceiving that the ce. 
fendant was only bound by the rule not to bring a writ of 
error for delay, he brought the writ of error in queſtion, tne 
damagcs and coſts being previouſly ſatisfied. —PER CU RIAN 
It is contrary to juſtice, to permit the defendant to proceed in 
the writ of error, ſince he has by his own act and conſent, 


prevented the plaintiff from purſuing the common courſe of * 
5 


Error. 


in the other actions; the rule muſt therefore be made abſolute 


327 


with coſts for ſtaying the allowance of the writ of error; but 


| though it is not regular to take notice of the extra opinions 


of counſel, yet as the attorney appears to have been led into 


2 miſtake, that part of the rule which relates to the attach- 
ment againſt him muſt be diſcharged. 


But a conſent to confeſs a judgment does not imply a con- Wade „. Rogers, 
Tr. Ter. 


ſent not to bring a writ of error. — The plaintiff recovered 
judgment by default; and ſigned final judgment. The de- 
tendant brought a writ of error in the King's Bench, but 
there being no bail in the action below) the plaintiff brought 
his action of debt on the judgment, and held the defendant to 
bail. In Eaſter Term, 1771, there was a rule by conſent, 
to {tay the proceedings on the ſecond action, on the defendant's 
giving judgment with a ſtay of execution, till the writ of 
error ſhould be determined. In the ſame term, the original 
judgment was affirmed. And now the defendant brings a 
new writ of error, on the ſecond judgment. It was moved, 
to quaſh the writ of error; being vexatious, and contrary to 
the defendant's implied conſent, on giving judgment in Eaſter 
Term—PER ToT. CuR. No ſuch conſent (not to bring a 
writ of error) is implied, in the preſent rule; but may be 
proper to be expreſſed, for the future in ſimilar caſes. Rule 

diſcharged. | 
One defendant alone cannot bring error on a judgment 
againſt ſeveral.— But a /cire factas quare executionem non may 
be prayed and ſued out by one executor upon a writ of error 
brought upon a judgment for him and another, withour 
ſhewing that the other executor is dead.---"[his was a writ 
of error from B. R. in Ireland, to reverſe a judgment of 
theirs, affirming a judgment in C. B. there, in an action of 
debt for 1800l. brought againſt Milliam Knix, by Chriſtopher 
Fallen, deceaſed: and alſo affirming the adjudication of C. B. 
in Ireland, of execution of the fame judgment upon writs of 
ſeire facias, iſſued out of the ſaid court of C. B. in Ireland, 
againſt the ſaid Knox, at the ſuit of Edmond Coſtello, and 
Edmond Fallon, ſurviving executors of the ſaid Chritopher 
Fallon. — The original action was brought in C. B. in Ireland, 
by Chriſlopher Fallon. A ſcire facias quare executionem non 
iſſued, at the ſuit of the ſaid Edmond Fallon, and Edmond 
Co//ells, ſuggeſting “ That Chriſtopher Fallon was dead, and 
© that they were his ſurviving executors.” Upon this /cire 
facias the defendant pleaded payment: which was found 
azainft him, with ſixpence damages. Whereupon it was ad- 
judged, „That they (as his executors) ſhould have execution 
* againſt Knox, for the debt and damages aforeſaid:“ and it 
was alſo adjudged, & That they do recover againit the 
* ſaid William Knox, their case and expences aforeſaid, to 
* ſixpence by the jury aforeſaid, in form aforeſaid ail: fied ; 
* and 40%, 171. 148. 8d. for their , and expences aforgſaid, 
| 14 « adjudged 


11 Geo. Jo CK 
2 Black. 780. 


Knox, Eſq. 2. 
Cottello, 
Mic. Jer. 
6 Geo. 3. B R. 
3 Burt, 1789. 
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Error. 


ec adjudged to them at their own requeſt, by the Court here, 
« hy way of increaſe, according to the form of the ſtatute in 
« ſuch caſe made and provided; which ſaid coſts and damages, 
<& in the whole, amount to 17]. 15s. 2d. and that the faid 
« Fdinomd Fallon and Edmond Coſtello, have execution, &c.— 
Only one of the executors appeared to the writ of error in B. R. 
in Ireland, viz. Edmond Cſtells; who, alone, ſued out the 
ſcire facias quare executionem non, in B. R. there; and yet that 
Court affirmed the judgment of C. B. for both ; and the ad- 
judication was, That BoTH ſhould recover.” —T wo os- 
JECTIONS were made for the plaintiff in error; 1ſt, That 
the Court below have given damages for non-payment of the 
money: whereas, damages cannot be given in a ſcire facias ; 


2dly, That the ſore facias quare executionem non, in the 


King's Bench in Ireland, is prayed by Edmond Coſtello, only; 
though the writ of error is brought againſt the z#aw9 executors: 
and yet there is no ſuggeſtion “ That either of them is dead; 
though only one of them appears to it, and prays the /cire 
facias—PrR CURIAM: © The Court ought to ſupport # 
judgment upon the merits.” — The firſt objection turns upon 
a fact, which does not ſupport the objection. To be ſure, 
damages for delay of execution cannot be given in a ſcire facias; 
nor could cots, till the ſtatute of 8, 9 V. 3. c. 11. ſ. 3. and 
if this caſe were ſo, the judgment might be reverſed as to the 


od. and affirmed as to the 1. But here, the being “ damni- 


« ficd, and put to coſts to the amount of Gd.“ is only meant 
as a foundation for the coſts de incremento : and the judgment 
is “ That the plaintiffs ſhall recover 171. 14s. 8d. for their 
*® cefts and expences, &c. — The 2d objection is, „That the 
« ſcire facias quare executionem non, is brought by only one of 
ce theſe tuo executors.” But a ſcire facias quare executionen 
non, is only to bring the plaintiff in error in, to aſſign hit 
errors. He comes in, upon it, and aſſigns his errors.  here- 
fore he waived any objection, and admitted the one executor to 
be ſufficient to call upon him, merely to aſſign errors. He 
might, perhaps, have moved to quaſh it: but as he did not 
challenge it, he has waived the objection to it; and we are not 
to preſume the other executor to be alive.---Hacket v. Hern, 
in Carthew 7. indeed is a determination “ That a writ of 
c error by one alone, upon a judgment againſt two, is 1. 
« good.“ But that is upon account of the inconvenience that 
would ariſe from a perpetual delay of the execution, if ev) 
defendant might bring a writ of error by himſelf. Now 
that reaſon does not hold, in the preſent caſe, where thel: 
executors are defendants in error, and not plaintifts,---Judg- 
ment was affirmed. | 

Bail in error.]---Where a writ of error is amended in B. R. 


Verelſt, Ea, Ter. new bail ſhall be given to the amended writ in C. B. and the 


| 26 Geo 3. C. B. plaintiff below ſhall not take out execution for want of bail.--- 
2 Black. 1067. 


It was moved to ſet aſide the execution in this cauſe _ 
| | colts, 


<L ys 


:- 
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coſts, and to amend the recognizance of the bail in error. 
A writ of error had been brought on a judgment, in the 
name of Smith (who had a verdict in his favour on the firſt 
trial) as well as of Verelſt, againſt whom the judgment was 
entered. This, the curſitor made affidavit, happened. by his 
miſtake, and was contrary to his inſtructions, which were to 
ſue out a writ of error for Yerelf} only. The court of King's 
| Bench was moved, on the part of the defendant in error, to 
quaſh this writ; on the part of the plaintiff in error, to amend 
it by ſtriking out the name of Smitb.— THE Count diſ- 
charged the former rule, and made the latter abſolute.— The 
recognizance of bail having neceſſarily followed the writ, the 
lame miſtake had happened there, ſo that there was, in fact, 
no hail to the amended writ. Whereupon, the plaintiff 
below (the defendant in error) ſerved an execution the ſame 
evening, for 43151. 58. debt and cofts: and though the plaintiff 
in error offered to alter the recognizance, agreeable to the 
amended writ, it would not be acgepted.---For the defendant 
in error (the plaintiff below), it was urged, that he had 
got a legal advantage, and was entitled to keep it, eſpeci- 
ally as the writ of error was only brought for delay. But PER 
Cur. The queſtion of law is a queſtion of weight and 
conſequence, and proper to be diſcuſſed on a writ of er- 
ror, if the parties are diſſatisfied with our judgment. The 
preſent proceeding is too ingenious, and too nimble, in ſuch 
a Cauſe as this; therefore, the bail in error having entered 
into a new recognizance in court, the rule was made abſolute, 
tor ſetting aſide the execution, and reſtoring the goods (1). 
This was a writ of error returnable in parliament, brought Trinder, 2 
. 4 p . 8 ; Watſon, « al, 
upon a judgment in this Court, in an action in debt upon a gfic. Ter. 
recognizance in error. And the plaintiff in error in parliament, 5 Geo. 3. B. R. 
nt having entered into a recognizance, purſuant to 3 J. 1. c. 3 Bu. 1866. 
8. the defendant in the ſaid writ of error moved for and ob- 
tained a rule for the ſaid plaintiff in error, to ſhew cauſe, why 
the defendant in error ſhould not be at liberty to ſue out 
execution, for want of ſuch recognizance.---On ſhewing cauſe, 
for the plaintiff in error, it was inſiſted, that 3 J. 1. c. 8. does 
not require bail on bringing ſuch a writ of error as this is, 
For, it only requires bail © upon writs of error for reverſing 
«* judgments in any action or bill of debt upon any ſingle bond 
for debt, or upon any obligation, with condition for the 
payment of money only, or upon any action or bill of debt for 
© rent, or upon any contract: whereas this writ is for re- 
verſing a judgment in an action of debt pon a recognizance ; 
which judgment is of a ſuperior nature to any of the judgments 
ipecthed in the ſtatute. And Lord MANSFIELD recognized the 
deciſion in caſe of Bidleſen v. Mhytel (ante vol. I. p. 769.), 
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(1) See the caſe of Perel}? v. Rafael, in vol. I. p. 58 6. 1 
an 
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and fail we muſt not depart from ſettled determinations. In 
that caſe the weight of authorities prevailed. THE Covnr, 
however, ordered it to ftand over, to inquire into the prac- 
tice. And on the laſt day of the term, it was moved to en- 
large the rule: but that rule was never drawn up; nor was 
any thing further done in conſequence of it. So that the 
defendant in error probably gave up his motion, © To be at 
liberty to ſue out execution.“ 


pulteney vx. In error on a judgment, after a verdict upon a ſcire facias 
ene againſt bail, there muſt be bail to the writ of error ; the 
IC, | — ; 


19 Geo. 4. C. B. Icire facias being a perſonal action. Scire facias againſt 
2 Bluck. 1227, bail. They plead that the principal is dead; and, on iſſue 
joined, a verdict for the plaintiff and judgment accordingly. 
The bail bring a writ of error, upon which no bail is put 
in; whereupon the plaintiff ſues out exccution.—On a 


motion to ſet alide the execution, becauſe the ſcire facias not 
being a perſonal action, but a mere award of execution, it. 


was not within the ſtatute of the 17 Car. 2. which requires 
bail on writs of error. It was anſwered, that a ſcire facias 
is conſidered as an action, and Lett. ſect. 505. Co. Litt. 
290. b, Sinn. 682. were cited —<THE CouURT hed, that a 
feire facias was upon principles a perſonal action; and we 
have che authority of Littleton, Coke, and Holt, to call it ſo. 
The reaſon they give for it is unanſwerable; the deſendant 
has a power to plead to it.—Rule diſcharged. 
Sambidge v. Aignuing errors. If the defendant, in error from C. B. 


Houlley, in error, into B. K. give an eight-day rule to certify the record, the 


Tr. Ter. . ; DH | A 
7 0 3. BR record may be certified in leſs time, though the rule expire 


2 Ter. Rep. 17. in vacation; and a ſcire facias quare executionem non, having 
been iſſued immediately upon the record being certified, re- 
turnable the firit day of the following term, the defendant 
may ſerve the plaintiff in error on that day, with a rule to 
appear to the ſcire facias, and a rule to aſſign errors. After 
verdict in an action of debt in the court of Common Pleas, 

a writ of error was brought, returnable the lait return of 
Eaſter term; and bail being perfected, a rule was given by 

the defendant, in error, figned by the clerk of the errors, to 
certify the record in eight days, otherwiſe a nonpros would 

be en'ered. This rule was ſerved on the 18th of May, and 

the record was ceitifi.d, before the firſt day of this term. 
The defendant, after the record was certified, and three 
days b&iore this term, ſued our a ſcire facias quare executionen 

non, teſted the laſt day of Eaſter term, and returnable the 
firſt day of this term, and a warrant thereon was ſerved on 


the plaintiff, the firſt day of this teim. On the ſame day 


the plaintiff was alſo ſerved with a rule to appear to te 
feire facias, and ancther rule to aſſign errors on record, —It 
was moved to quath the eie facias for irregularity, on two 
grounds; fr /7, that the record ſhould not have been certified 


fore the firſt day of the preſent term, till which time the 


ſeirt 
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kire facias ſhould not have been ſued out; and, ſecondly, that 
the rule to aſſign errors ſhould not have been given, before 
the rule to appear to the ſcire facias was out. — PER Cu- 
RIAM : The proceedings are regular on both grounds. As 
to the firſt 3 the record was brought into this Court in the 
vacation ; then 1t remains as a tranſcript of the laſt term. Ir 
is not neceſſary that the officer thould have eight days al- 
lowed him to tranſcribe it; it is his duty, as an officer of the | 
Court, to tranſcribe it as ſoon as he can. And though : 
eight days are mentioned, which he is not to exceed, ver if 
he can certify the record in leſs time, he thould do it. Then, 
as to the other point, there is no ground, for it is an irregu- 
ariy ; the two rules are conſiſtent, being both for the fame 
purpoſe. —Rule diſcharged. 
It was agreed by court and counſel, that a writ of error 
could not be n9n-proſs'd, without a rule “to aſſign errors.” 
Leith v. Mac Ferlan, Mic. Ter. 6 Geo. 3. B. R. 3 Burr. 1772. 
Where a plaintiff brings a writ of error to reverſe his own Johnſon 2. 
judgment (which is nothing ſtrange or unreaſonable, where ge, —_ 8 
it is given for a leſs ſum than he has a right to demand), the; Rave: bn 
common method of bringing a ſcire facias quare executionem 1 
uM, or a ſcire facias ad audiendum errores, would be impro- 
per. Therefore, if the plaintiff in error will not proceed, 
this court may, and ought to, make a rule, io oblige him to 
aſſign errors within a limited time. | | | 
In error from the Common Pleas of a judgment by default. Prench v. 
The error aſſigned was, that no warrant of attorney for the Cornelys, 
defendant (the now plaintiff in error) was entered on the n er. 
| ; . | 4 Geo. 3. B. R. , 
record below. It was inſiſted for the defendant in crror (the, gu 453. 
plaintiff below), that a man ſhall not take advantage of his 
own neglect, in not making proper entries on record. —On 
the other hand it was urged, that, in judgments by default, 
the plaintiff is to make up the whole record, and, therefore, 
it is his own laches.— THE CouRT ordered the cauſe to 
ſtand over, tiil the court of Common Pleas could be moved, 
tor leave to amend the record. And, aficrwards, on an ap- 
plication to the Chief Juſtice of the Common Pleas, at his | | 
chambers, he directed a proper warrant of attorney to be | 
filed and entered; and thereupon a new certiorari iſſued, and 
che judgment was affirmed in the King's Bench. | 
It is not aſſignable for error, that the plaintiff is adjudged pullin one, &c. 
to be in miſericordig, inſtead of the defendant. Nor after as. Stokes one, 58 
Judgment by default, on a promiſe to pay the debt and coſts, 3 9 
if the ſheriff will deſiſt from executing a writ of fi. fa. Fr. Ter. - 
That it was not averred that the ſh-riff did in fact deſiſt from 34 Geo. 3. 
the execution, nor what the amount of the poundage, &c. Hen #/uct.312. 
was, nor that the defendant had notice of ſuch amount. — 
This was an action of aſſumpſit, upon a promiſe to pay the 
debt and coſts, and ſheriff's charges, if a writ of fl. fa. 
againſt one Mathias Taylor, was withdrawn. The plaintiff 
| | in 
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in error let judgment go by default, in the court below, and 

afterwards brought a writ of error, wherein he afſſigned the 

common errors, and *« that the ſaid James Pullin (the plain- 

tiff in error), is not in, or by the judgment aforefaid, amerc- 

« 24, or declared, or adjudged, to be in miſericordid, or mercy, 

« but, on the contrary, the ſaid Thomas Stokes (the defend- 

« ant in error), is adjudzed to be in mercy. — On the argu- 

ment for the plaintiff in error, it was contended that the judg- 

ment was erroneous on two grounds; 1ſt. Becauſe the de- 

fendant, in the action, was in miſericordid, inſtead of the 

plaintiff, 2dly. Becauſe the ſecond count was bad, for want 

of a conſideration, it being only that the ſaid James had then 

and there requeſted the ſaid ſheriff to forbear and defift from ex- 

ecuting the ſaid writ, and alſo tor want of averments ; be- 

cauſe it was not averred that the ſheriff did actually forbear. 

And, likewiſe, that though it is ſtated that the defendant un- 

dertook to pay the poundage, bailiff's fees, and charges, there 

was no averment what the amount of the poundage, &c. was, 

or that he had notice of it THE CovrT held that all the 

objections failed: that clearly there could be no error afligned, 

with reſpect to the miſericordid ; that as to the conſideration 

of the promiſe in the ſecond count, it was ſufficient to ſtate 

the requeſt to forbear, if the contrary did not appear, that is, 

that the ſheriff did not deſiſt fiom proceeding in the execu- 

tion; and that, though the want of ſtatement of notice 

might have been a ground of ſpecial demurrer, yet, as the 

amount of the poundage was capable of being aſcertained on 

a writ of inquiry, it was not a ſubſtantial objection in error. 

__ —Judgment affirmed. 

Parrott one, Kc. In an action by bill, as of Trinity Term 34 Geh. 3. 
. Spraggon er a/ againſt an attorney in the King's Bench, as acceptor of a bil} 
om _ : of exchange, judgment went by default; and a writ of error 
Vil. Ter. > being brought, the error aſſigned was, that there was no bill 
36 Geo. 3. filed between the parties, in Trinity Term 34 Geo. 3. to war- 
| 8 Bad. rant the declaration and judgment, upon which a certiorar. 
. iſſued, reciting the error aſſigned, and requiring the Chief 
Juſtice of the King's Bench to certify, whether there was 

any ſuch bill between the parties, filed of record in that 

court, in Trinity Term 34 Geo. 3. The return to the cer- 

tiorari ſtated, That it did not appear that any bill was filed 

« of record, between the parties in the ſaid Trinity Term 

« 34 Geo. 3. But by the ſaid file of bills of Trinity Term 

d aforeſaid, it appeared that a bill was filed of the aforeſaid 

« Trinity Term, between the parties, in the vacation of the 

« aforeſaid Trinity Term, to wit, on the 11th day of Octo- 

« ber, in the ſaid 34th year of his ſaid Majeſty's reign, as by 

« the faid bill, &c. would appear.” For the piaintiff in 

error, it was contended, that by law, no bill can be filed in 2 

court of common law, in vacation; but it muſt be in term. 


Another objection to the record was, that the return 2 not 
| | | tat c 


Grror. 


ſtate whether ſuch a bill was filed, as would warrant the de- 
claration and judgment. Lord Ch. J. EyRE: It is the prac- 
tice of the court of King's Bench, to file bills in vacation as 
of the preceding term; and the return to the certiorart, ſhews 
that there is a bill filed of the term preceding, it is not neceſ- 


fary to inquire into the preciſe time when it was filed. The 


real queſtion is, Whether there is a bill on the file of that 
term? and if there is, this Court will not enquire how it 
came there. As to the other objection, if the certiarari had 
been to certify, whether there were any defect in the bill it- 
ſelf upon the record, ſuch a return would have been imperfect, 
but as the caſe ſtands, it is wholly immaterial. — Judgment 
affirmed. 
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It is irregular to rule the plaintiff in error, to aſſign errors, James v. Staples, 


before the expiration of the rule to appear to the ſcire facias. Fr. Ter. 


35 Geo. 3. in 


—The defendant, in error, obtained a judgment in C.B. in nor, BR. 


Hilary Term; the plaintiff, in error, ſued out a writ of er-6 Yer. Re. 367. 


ror, returnable the laſt return of Eaſter. The record having 
been certified in Eaſter vacation, the defendant, four days be- 
fore Trinity Term, ſued out a ſcire facias guare executionem 
xn, teſted the laſt day of Eaſter Term, and returnable the 
firſt return of Trinity Term. On the firſt day of Trinity 
Term, the defendant, in error, gave a rule on the ſcire facias; 
and afterwards, on the ſame day, gave another rule for the 
| plaintiff to aſſign errors on the record. The former of theſe 
rules expired on a Wedneſday, the latter on Tueſday, the 
day preceding the expiration of the other rule. On a rule to 
ſhew cauſe, why the rule to aſſign errors ſhould not be diſ- 
charged, THE CouRT faid, that the rules appeared to be 
inconſiſtent ; that the plaintiff, in error, was called upon to 
aſſign errors, before he is required to appear in this Court; 
wa the latter rule ſhould precede the former,—Rule abſo- 
ute, 


Upon a writ of error to the Houſe of Lords, from B. R. aVicars v. 
tranſcript of the record only goes up: and the record is ſup- we 


18 Geo. 3. B.R. | 
Coops, 843. 


poſed to be ſent back again hither; and if the judgment is af- 
firmed, B. R. muſt out execution. | | 

On a writ of error from C.B. though a tranſcript only is 
removed, B.R. may award execution. 
Upon a writ of error from Ireland (when allowed), in 
judgment of law, the record was removed into B. R.; but, in 
fact, a tranſcript only came over: and when the judgment 


was affirmed, it was ſent back (1) with a mandatory writ, 


iſſued from hence to the B. R. in Ireland, reciting the whole 
record and proceedings, and commanding them to award 
execution; by which the cauſe became reſtored to that court. 


So when a record is removed here from a county palatine Cowperthwaite 


court, by writ of error, and that writ is non-profled, this 
Court will award execution. —This action was brought by the 


Dr 


* — 


* 


8 (1) See vol. I. p. 5. $69... 


deſendants 


v. Owen et al. in 
error, Ea. Ter. 

30 Geo. 3. B. R. 
3 Ter. Reh. 657. 
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Lloyd ui tam, 
&c. v. Skutt, 
Ea. Ter. | 


Error. 


defendants in error, in the Common Pleas, in the county 
palatine of Lancaſter; and after they had obtained a verdict, 
the plaintiff ſued out a writ of crror returnable here, which 
was non proſſed. And a writ of fier! facias, on the judg- 


ment having iſſued out of this court to the ſheriff of Surrey, 


a rule was obtained to ſhew cauſe, why it ſhould not be ſet 
aſide, on the ground, that the judgment of non-pros Jhould have 
been remitted to the county palatine court, out of which executicn 
ſhould have been awarded, —But THE CouRT were clearly of 
opinion, that there was no foundation for the objection; for 
that it was not according to the courſe of practice to ſend the 
record back again to the County Palatine Court, but to award 
execution here.—Rule diſcharged. | 

A writ of error in the Exchequer Chamber, can only be 
quaſhed by that court. It was moved that a writ of error, 


a Gok n removing the judgment in this cafe (which was an action of 


1 Derg. 3 50. 


Cheveley v. 
Morris, 

Trin. Ter. 

19 Geo, 3. in 


Ex. Ch. in error, 


- Black, 1300. 


debt upon the ſtatute of uſury). into the Court of Exchequer 


Chamber, might be quaſhed —The objections were; itt. 
To the form of the writ, becauſ: it deſcribed the action as 
between the two private partics,' Lloyd and Sęutt, not as a 
gui tam ation, in which the king was intereſted [which was 
but little relied on ].—2dly. To the ſubſtarice, on-the ground 
that this fort of penal action is not within the meaning of the 


ſtatute of 27 Eliz. c. 8. which firſt gave the writ of error, 


from this court to the Exchequer Chamber. THE Cov rr, 
after cauſe ſhewn, took time to conſider ; and now Lord 
Mansficld delivered their opinion as follows: We have con- 
ſidered this caſe, and have talked with all the other judges 
upon it; and we are all of opinion, that the writ of err: 
cannot be quaſhed here, but that the application ought i be 
made, either to the Court of Chancery, from whence it :#ues, 
or to the Exchequer Chamber, where it is returnable.—Ru:z 
diſcharged (1). | | N 

If che jury aſſeſs more damages than are laid in the declara- 


tion, and judgment be entered accordingly, it is error. In 
this caſe, che damages were laid in the declaration at 20l. the 


jury, on the execution of a writ of inquiry, aſſeſſed the da- 
mages at 711. 10s. to which the increaſed coſts being added, 
final judgment was ſigned for 411. 10s. A writ of error being 
brought, the error aſſigned was, that the damages found by 


the jury, and for which judgment was entered up, exceeded 


the damages laid in the declaration.—AND all the juſtices and 
barons (De Grey, Ch. J. alſente), agreed unanimouſly, T hat 
the verdict and judgment therein were erroneous (2); and, 
conſequently, reverſed the judgment. 


— — 


— 


(1) A fimilar application was afterwards made, firſt to the court of Chancery 


which 1efuſed to entertain the queſtion, and then to the court of Exchequer Cham- 


ber, where it was determined, that the writ of <rror lies to that court. 


(2) See Fitz, Abr. tit. Dam. 7, 13, 16. Telv. 45, 70. Gro. Fac. 297. 1 Bris, 
49. 
| But 
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But where a verdict is given for a greater ſum than the Pickwoode. 


amount of the damages laid in the declaration, and for that Vrigh', OS 
cauſe a writ of error is brought THE Cour will permit} 7... BA _— 


the plaintiff to enter a remittitur of the exceſs above the ſum, 543. 


laid in the declaration, on payment of the coſts of the writ of 
error; for, as long as the record remains in court, it may be 
amended. 


Operation of a writ of error.] An allowance of a writ of pudiey v. 
error, on a judgment by ail dicit, is ſo entirely a feperſedoas Stotees 
* = 4 _ + it. Er. 
to a ſubſequent writ of execution, and all proceedings Gee ox 


againſt the bail, that all may be ſet aſide upon motion.—, Bla. 1183. 


The plaintiff Dudley arreſted Stokes, and held him to bail. 
le afterwards proceeded to final judgment, and on the tax- 
ation of coſts, the plaintiff's attorney was immediately 
ſerved with an allowance of a writ of error by the defend- 
ant's attorney; notwithſtanding which, and his giving = 
rule to tranſcribe and receiving the tranfcript money, he the 
ſame day ſued out a ca. ſa. againſt the defendant, witch was 
left in the office, and returned ron e/? inventus. Therefore 
the plaintiff ſued out two ſcire facias's againk the detendant's 
bail, which he procured to be returned hi; and having 
ſigned final judgment ſued outa fer? facias againſt the bail.— 
It was moved to ſet aſide the writs of ca. ſa. and ſcire factas, 
and the ſubſequent proczetings thereon, with coſts ; alleg- 
ing, that the allowance of the writ of error was a ſuperſedeas 
to the execution ; and as no evecution could be regularly 
ſued out againſt the principal, no ſcire facias againſt the bail 
could he grounded thereon. On ſhewing cauſe, it was con- 
tended, on the behalf of the plaintiff, that though the ca. ſa. 
was irregular againſt the principal, that 1s no cauſe to quaſh 
or {et aſide the proceedings againſt the bail; but they ſhould 
have pleaded it to the ſcrre factas—SED PER CURIAM : In 
the cl:ndeſtine way in which ſcire facias's are uſually ſued 
out and returned, it would be unjutt to require the bail to 
plead this matter to a ſuit, of which they have, in fact, no 
notice; and, therefore, the irregularity may be taken advan- 
tage of upon motion: they alſo held that, upon the merits, 
the allowance of the writ of error was a ſuperſedeas to the 
writ of execution, and to all the ſubſequent proceedings 
tounded thereupon, —Rule abſolure. 


If the defendant brings a writ of error, and the plaintiff Benwell v. 


bring another action on the judgment, and recover; he 


writ of error be determined ; and it he does, the Court will 
let it aſide. For as the plainti®, in ſuch cafe, is reſtrained 
trom ſuing out execution on the firſt judgment, if he were 
permitted to do fo on the ſecond, it would be permitting 
him to do thatindirectly, which cannot be done directly. 


But 


Black, La. Ter. 
. I « 8 0 Cc. 0 B. R. 
cannot ſue out execution on the ſecond judgment, till. the? : 


. Jer. K H. 043 · 
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Taſwell v. Stone, But the Court will not in ſuch a caſe ſet aſide the ſecond Jude. 
Tr. Ter. 9 Geo. ment. This was an action of debt upon a former judgment; 


3. B.R. 3 Burr. 
2454. 


Otror. 


and judgment had been ſigned for want of a plea : it was nos 
moved to ſet this judgment aſide, and ſtay all further proceed- 
ings until the determination of a writ of error which had 
been brought, and was then depending upon the former judy. 
ment. The Court were clear that there was no reaſon to ſe 
aſide this latter judgment; though, on the other hand, they 


held that it was highly proper to ſtay proceedings upon it, as 


Lane et al. v. 
| Bacchus, 
*Fr. Ter. 


it would be unreaſonable that the plaintiff ſhould proceed in 
executinga judgment which would of courſe fall to the ground, 
in caſe the original judgment upon which it was founded 
ſhould be reverſed. Rule abſolute, the defendant conſenting not 
to bring a bill in equity. 


The Court will not ſet aſide an execution ſued out before, | 


but executed after, the allowance of a writ of error ſerve 


27 Geo. 3. B. R. on the ſheriff and the party, if the plaintiff, in error, has 


2 Ter. Reh. 44. 


Entwiſtle er al. 
v. Sheppard et 
41. Mic. Ter. 
28 Geo. 3. B. R 
2 Ter. Reg. 78. 


not regularly put in bail. On a rule to ſhew cauſe why the 
writ of fier: facias, iſſued and executed in this cauſe, ſhou!! 
not be ſer aſide for irregularity ; the only queſtion was, 
Whether the allowance of a writ of error was, or was not, 
a ſtay of execution, no bail, having been put in 9—Ptx 
CURIAM: If the writ of error had been followed up immc- 
diately by the plaintiff in error, regularly putting in bail, it 
would have operated as a ſuperſedeas. The party taking out 
execution, after the allowance of a writ of error, and 
before bail put in, does it at his peril ; for if the writ of 
error be regularly followed up, the execution will be { 
aſide. But, in the preſent caſe, no bail having been put in, 
the writ of error became an abſolute nullity.—Rule diſcharged. 

The Court will not ſtay proceedings in debt upon a judg- 
ment, while a writ of error is depending, if the writ ot 
error appears to be merely for the purpoſe of delay. — This 
action was brought on a judgment recovered in the Common 
' Pleas. The defendants firſt brought @ writ of error in thi. 
Court upon the judgment, and then brought a writ of error re- 
turnable in parliament ; after which they non-praſs'd the fir 
writ of error, and then obtained a rule to ſhew cauſe, why 


the proceedings, in the action in this court, ſhould not be 


ſtayed pending the ſecond writ of error. And on ſhewiy 
cauſe, it was relied on as being a mere matter of courſe t0 
grant the application, without any other foundation, than 
the circumſtance of there being a writ of error depending.— 
Per CURIAM: This application is not a matter of courte 
For a rule is firſt obtained to ſhew cauſe why the proceed- 
ings {ſhould not be ſtayed ; which would be abſurd, if the 


rule were granted of courſe. Then, if it be diſcretionary, 


there cannot be a ſtronger caſe than the preſent, in which 
the rule ought not to be granted. It appears, by the defend- 


ant's own conduct, that the writ of error has been mn aut 
| without 
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without any foundation for it. They have brought a writ 
of error in parliament, and then non-proſſed their farit : 
writ of error, which can only be for vexatious purpoſes, 1 
Therefore, We ought not to ſtay the proceedings. It hag 1 
bien ſaid that, if this rule were made abſolute, the plaintiffs | 
would be deprived of interelt, on the judgment pending the 7 
writ of error in parliament: it is a queſtion for a jury to 4 
| {47, whether or not they will give interett on the judgment, | 1's 
in the name of damages. For intereſt may be recovercd in | 4 
an action on the judgment, if it be not the practice of the 4 
Court to allow intereſt in the coſts.— Rule diſcharged (1). MN 
So, if the principal has conſeſſed that the writ of error is Pool . Char- 8 
brougat purely for delay. On thewing cauſe againſt a rule ny oy 1 5 14 
for ſtaying the proceedings again the bail, pending a writ o A Reb 3 11 
error. And it appearing on the plaintiff's affdavit, that the“ ö | 
defendant and his attorney had declarcd that they would 4 
Glay the plaintiff as much as pofſible, by bringing a writ of {1 
error, if he did not comply with certain terms piopoled.— 8 
rr CouRT ſaid, they mutt exerciſe a diſcretion upon? "= 


5 tneſe queſtions : and if the parties confeſs that the writ of 4 
t error is brought purely for delay, the Court will interfere, | 
R and will not permit chem to abuſe the forms of juſtice. | 


So alſo in this caſe, on a rule to ſtay the proceedings in an Goodin v. Ham. '3ff 
2tion, on the judgment pending a writ of error; it appear- mond, Tr. Ter, \'Þ 

| avi : fend: in th ioinal acti 31 Geo. 3. C. B. | HY 
ing, on an affidavit, that the defendant, in the original action, %, 77 CG Lo 
had once taken out a ſummons, to pay the debt and coſts, (u. a) " 4-4 
which he afterwards deſerted, and ſuffered judgment to go by 
default; and that the attorney admitted there was no error, 
but that the writ was brought merely for delay.— The Court 


cicharged the rule with coſts. 


Likewiſe, in this caſe, where there had been a ſimilar rule Mitchell v. js 
ol obtained, it appearing, on affidavit, that the defendant's af Wy, | 
11S e. | 


torney had admitted that the writ of error was merely for de- 32 Ceo. 3. CB. 
lay, and to drive the plaintiff into terms. — The Court diſ- 2 II. Black. 30. 
charged the rule. | | 

So in this caſe, which was a judgment, in debt on a recog- Mafterman w. 
Vance, againſt bail: it appeared, on an affidavit, that the de- Grant, Tr. Ter. 


a . R Geo. 3. B. R. 
iy tndin's attorney had ſaid, that “ the reaſon why he had « For, Rob: The. 
be "ought the writ of error was, that if Grant, the defendant, 
Ng mould pay the money pending the. action, he ſhould never | 
10 : 


betet again from Phillips (the defendant in the original ac- 
ton), but that, while the cauſe was depending, he might 
prevail on him to ſeitle it. PER CURIAM: 1; is admitted, 
nat when the party has declared that he brought the writ of 


* 


— 


1 Similar applications were afterwards tefuſed in this term, in Carter v Ro- 
, an Butt v. Mow; it appeating that the writs of cer were aiought for the | 
Nupdſe of delay, £ 


Vol. III. 2 error 
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error for delay, the Court has refuſed to ee proceed. 
ings. Now the expreſſions uſed by the defendant's attorney, 
in this caſe, are equivalent to ſuch a declaration,—Rul: to 
ſtay proceedings diſcharged, 


Fox v. Bennett, Thie plaintiff was nomſjurted at the trial of this cauſe, et 


are Py the laſt aſſtzes for the county of Kent ; but immediately 
1 H. Bact. 432 after the taxation of colts ſerved the defendant with the al- 
| lowance of a writ of error. And the defendant, not rc. 
garding this, proceeded to take out a ,. fa. for the coſts, 
under which the ſheriff levied. —On a rule to ſhew caule, 
why lie i, fa. ſhould not be ſet aſide, and the goods re- 
ſtored — The Court, after cauſe ſhewn, faid, that though 
error might be brought on a judgment of nonſuit, it did not 
follow that the execution ought to be ſet atide. And they 
laid it down as a general rule, that they would, in no caſe, 
ſtay proceedings, or fet aſide an execution, on account of a 
writ of error being brought on a judgment of nonſuir, 
which evidently mult be tor the purpoſe of delay and vexa- 
tion. | OD 
1 So in this caſe in B. R. A rule having been obtained, 
Macauley et al. Calling on the defendants to ſhew cauſe, why their execution 
Mic, Ter. tor the coſts founded on a judgment of nonſuit, ſhouid not 
32 Geo 3, 2 f, be ſet atice, becauſe it was ſued out after the plaintiff had 
4 Ter. Nah. 436. ITY” POO at ep 
a Black. Rep,267 ſerved thein with the allowance of a writ of error, the 
above caſe of Box v. Bennet, was cited and relied on.— Pu; 
CURIAM (after cauſe ſhewn): In general the rule is, that 
| 2 writ of error allowed and ſerved, operates as a ſuperſecdcas 
to an execution, and the Court will ſtay the proceedings ot 
courſe ; but that is on the ſoppoſition that the party may 
have ſome error to complain of in the judgment, which it 
is right thould be examined into before execution is awarded, 
And, therefore, if it appear plainly and unequivocally ts the 
Curt, that the writ of error is brought merely for delay, that 
reaſan dors not hold. Now nothing can make it appear more 
plainly, than the mere ſtate of the proceedings in this caie; 
tor here it is apparent that there can be no error of which 
the plaintiff can avail himſelf; for if the record were mant 
teilly erroneous, the plaintiff, who has made default by tui- 
fering a nonſuit, can never have a judgment afterwards in 
his favourz and the cafe cited from the Common Pleas 
being directly in point, there ſeems no ground here for witl- 
holding from the detendants the tivits of their judgment— 
Rule diſcharged. 
Leven +: Perry, But in this caſe, on ſhewing cauſe againſt a rule to ſtay pro- 
77 Ter. ceedings, pending a writ of error, an a judgment of nat. 
SN 458 — The above cale of Box v. Bennett, and Kempland v. Ha- 
aue, were cited and relied on, to ſhew that, as it was appa- 
rent that a writ of error, in ſuch a caſe, could only be rough 
| g 
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fr delay, the Court would not interfere and ſtay the proceed- 
ings : but, Per Curiam, The practice not to ſtay proceedings, 
pending a writ of error, muſt he confined to thoſe caſes 
where the party himſelf, his attorney, or bail, declare that the 
writ of error is brought only for delay. — Rule abſolute. 


Bur the Court will ſtay the proceedings unleſs it be clear Chriagie v. 
Richardſon, 


mat the writ of error is brought for delay.—On thewing 
cauſe againſt a rule to ſtay proceedings in this action, 


pending a writ of error, it was ſtated, on an affidavit, that; 


te writ of error was brouglit merely for the purpoſe of de- 
jay; that the defendant firſt pleaded in abatement in the 
original action; and that, ſince the writ of error, the plain= 
tiff offered to the defendant's attorney to waive the judg- 
ment, if he would point out any error, which was refuſed, 
PER CURIAM: This rule muſt be made abſolute. If it 
were tit that parties ſhould be reftrained from bringing writs 
of error, the legiſlature muſt interfere, But by the confti- 
tution of this country, every ſubject has a right to have, his 
cauſe reviewed by a court of error. In this caſe, perhaps, 
the defendant's attorney might not know, whether there was 
eiror or not in the judgment in the former action; that is 
for the determination of the court of error. However, the 
chefentlant is certainly at liberty to ſue out his writ of error: 
at very little danger is to be apprehended, in general, from 
permitting parties to purſue that remedy ſince it muſt be re- 


collected, that they act under the terrors of paying the coſts - 


if they do not ſucceed. 


And the Court will not permit execution to be taken out, Harriſon v. 


939 


o Geo. 3. BR, 
Ter. Ref. 78. 


pending a writ of error in parliament, on the ground, that, Grote, Tr. Ter. 


after judgment recovered, the defendant removed the record 
into the Exchequer Chamber, where the judgment was af- 
brmed, without any argument or objection taken to it by the 
defendant. For PER CURIAM: Non conſtat, but that in this 
caſe there may be error on the record. The mere circumſtance 
F the defendant's not arguing the caſe in the Exchequer Cham- 
ber, is by us means concluſive , ſince, in ſome of the caſes that 
have been moſt litigated in the Houſe of Lords, the parties 
have waived all argument in the Exchequer Chamber. 


35 Geo. 3. B. R. 
6 Ter. Re. 400. 


Ciſts in error, and allnwing interęſi on the judgment. On Badily v. Bei- 
ſiew ing cauſe againſt a rule which had been obtained © for lamy, Mic. Ter. 


the plaintiff to ſhew cauſe why, upon payment of the 
* /?s in this Court, and alſo the co/?s of the twrit of error 
brought upon the judgment given by this Court, the exe- 
cution ſhould not be fayed, and ſatisfaction entered upon 
the record.” It appeared, that it was an action brought in 
b. K. upon a bond given at Calcutta (in Bengal), in the Eaſt 
Indies, at Which place the allowed eee, is gl. per cent. 


4 
« 


a 


2 2 | which 


1 Geo. 3. B. R. 


Gs s 2 Burr. 1094. 
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which was the rate payable by the condition of the bond. 


And upon the trial, the verdict was taken for the plaintiff 


generally, and judgment entered up accordingly. At the 
lime of the judgment, the penalty of the bond was ſuficint to 
have aniwcred the whole of the debt, intereſt, and coſts, 
then incurred. — But the defendant had affected very ęttat 
aelny, in various methods; he had brought a bill in equity 
for an i junction, and had taken exceptions to the antwer, 
2nd hindered che getting the injunction diſſolved, till Hilary 

17, 1759. when (after arguing the exceptions,) it was 
diff edt on the merits. He then immediately BROUGHT 
A 2.11 OF ERROR in the Excheguer Chamber, merely fir 
delay, and affigned the common errors. Then he pleaded 
« nul ticl record“ to the ſcire facias upon the judgment; {o 
that he prevented the plaintiff from figning his hnal judg- 
ment till this. term, By theſe delays the cafe was fo altered, 
that, at this time, the penalty of the bond alone was becime 


inſuſictent (by about 1 50l.) to anſwer the total if the didi, 


imntercft, and cots, now incurreul. Lord Ma xSTIEL p, Ch: |, 
— The plaintiff is, a „ice, entitles to recover the fan 
really I-ut to the defendait, together with Indian intereſt, til 
the ſigning of the judgment; but with only the legal imnicreft 
of this country (which is no more than 5 per cent.), from 
the time of the Iiyguidation of the debt by the judgment,— Vie 
plaintiff, having been kept out of his money by a writ af 
error, brought aſter a verdict, is entitled to a ſatisfaction for 


this damage, under the ſtatute of 13 Car. 2. fiat. 2. c. 2. f. 8, 


9, Io, which .obliges the plaintiff in error to give ſecuri'y, 


us well for damages as coſts; or he may bring an action of 


* 


debt on the judgment, and have damages pro detentione debiti.— 
There are four courts (all included under the ſame act of 
parliament), to which writs of error may be made returns 
able, namely, the Houſe of Lords; the Court holden before 
the Lord Chanceillar, and Treaſurer, and Judoes (under 
31 Ed. 5.) for examining erroneous judgments in the Ex- 
chequer; the court of Exchequer Chamber, holden before 
the judges of the Common Pleas, and barons of the Ex- 
chequer (under 27 F/*s. c. 8.), for examining into errors t 
the judgments of (1) this court; and this court itfelf, to! 
correcting the errors of the King's Bench in Irelanc, 


Common Pleas here, and other Courts. In the firſt ot. 


theſe (the Houſe of. Lords), they give ſometimes very 
large, ſometimes very ſmall, coſts in their drſcr-tion, ace 
cording- to the nature of che caſe, and the reaſonablere's, 


3 — —ů ů ů — 


— — — 


- 


(1) N B. This is confined to cauſes not commencing here by original, for, 
where the action commences in this Court by original, the. writ of error is returs® 
able in parliament, 5 
| or 
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ot uyteafonableneſs, of litigating the judgment of the court 
below. lu the ſecond, it is done by the Lord Chancellor or 
Lord Keeper perſonally; and the practice is, to give interelt 
trom the day of ſigning the judgment to the day of aſrming 
it there, computed according to the current, not according 
to the ſtrictly /egal, rate of intereſt, —-[2 the third (the 
Exchequer Chamber), the courſe is, for the cer to ſettle 


it, unleſs any particular direction be given by the Court: 


and he, in taxing the coſts, allows double the money out of 
pocket, or thereabouts, but adds (1) 0 intereſt. — In this 


Court, upon writs of error from C. B. &c. the er taxes the 


colts of afirmance, and taxes them in the ſame meaner as 
he taxes other coſts, though ſomewhat more liberally; but 
our officer never has any regard to intereſt, nor atlows it as 
of courſe, Tre CourT themſelves have ſometimes, in- 


decd, ordered intereſt ro be computed on the fum liquidated | 


by the judgment below: one inſtance of this was in the case 
of the Biſhop of London and Lewen againit the Afercers? 
Company, and is mentioned in 2 Strange, 931. That was a 


writ of error upon a guare impedit; and the judgment below 


was for 7ol. for half a year's value of the church, and for a 
writ to the bithop, which judgment having been atirmed 
kere, the defendants in error moved, in Eatter term, 5 C. 2, 
tor coſts and damages, on 3 H. 7. c. 10. (2). Aud they 
would have had the damages computed according to the 
value of the church, during the time of their being Kept out of 
their preſentation. The Court, after deliberation, agreed, 


that it was in their DISCRETION to ſettle the quantum of 


damages; but they did not think it right to give damages ta 
the patron, in proportion to the profits of the benctice, becauſe 
he himſelf would not have been cati.led to receive them, 
They declared, therefore, that the meaſure tney went by, 
was the intereſt of the money recovered, tne legal intereſt, 
irom the time of bringing the writ of error, to the time of 
atirming the judgment. And they directed the maſter ta 
compute the damages accordingly, yiz. legal interett upon 
the 70l. recovered, and to add it to the coſts.— So here, in 
ihe preſent caſe, intereſt ought to be paid after the rate of 
per cent. according to the Indian allowances, till the afcertain- 
neut of the ſum tn bo paid, by Jiguiug e judgment ; AND 


m that time, till the actual payment of the money, aſier the 


* — ꝗ——̃— — — — —— ̃ — 


(1) Vide poſt Ford v. Davidſon, and Shepherd v. NMowtreth, 

2) The ſtatute 3 Hen. 7. c. 10. reciting that writs of error were often brought 
fer delay, it is enacted, “ That when judgment ſhall be affirmed, or the writ gifs 
continued, or the party nonſu.ted, on a writ of error brought by a defendantor 
** tenant, the perſon againtt who it is fued out hall recover his coits and damages; 
© for his delay and wrongful vexation in the fame, by CituUction of the «juſtice, 
| ature whom the ſaid writ of error is fued.” ? | 
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rate of 5 per cent only, upon the accumulated ſum aſcertained 
by the judgment ; for that is the real damage which the plain. 
tiff has ſuſtained by the delay of his execution, and the 
detention of his debt. — The juft:ce of the caſe is plain; 
and the law is agreeable to it. | | 
Zinck v. Lang- The defendant brought a writ of error in this court, upon 
ton, Ea. Ter. a judgment in the Common Pleas, of the coun:ty palatine of 
2 Pag. _—_ Lancaſter (1), which judgment below being affirmed, a rile 
Was obtained, to ſhew cauſe why the maffer ſhould nit com put: 
intereſ on the ſum given by the jury on the writ of enquiry, 
from the day of ſigning final judgment below, down to the time 
of the taxation of coſts, and why the fame ſhouid not be added 
to the coſts taxei for the plainuif, Ax p, after cauſe ſhewn, 
Lord MANSFIELD, Cn. J. mentioned, that what he had 
delivered, in Boad ly v. Bellamy, was the reſult of a firik 
enquiry into the practice of all the courts. And in Tr. Ter, 
22 Geo. 3. his lordſhip delivered the opinion of the Comt, 
that © damage,” in the ſtatute of Fen. 7. muſt mean ſome— 
thizg different from cots, as both words are uſed: that the 
veſtion was, What was to be the rule for aſſeſling the 
| wry And that, in this caſe, the intereſt ought to be 
the meaſure of the damage, the action being for a debt (2); 
but that, in a caſe of another ſort, the rule might be di- 
ferent, Rule abſolute. . I: 
Shepherd one, Ihe court of Exchequer Chamber js bound to allow 
&c. v,. Mack- double cofts to the defendant in error, on the affirmance of z 
OI in Judgment of the King's-bench: but it is entirely a matter in 
Err. Hil. Ter. their diſcretion, whether or not inter ſhall be allowed on 
34 Geo. 3. C. B. ſuch affirmance. PER CURIAM: The ſtatute 3 Hen. 7. 
c. 10. provides, that “if any defe dant, or tenant, or any 
„ther that ſhall be bound by the judgment, ſve betore 
« execution had, any writ of error to reverſe any ſuch 
« judgment, in delay 7 execution, then, if the ſaid judgment 
« be affirmed good in the ſaid writ of error, and not err0- 
« neous; Or if the faid wiit of error be diſcontinued, or the 
* perſon that ſues it be nonſuited in the ſame ; the perſon 
& againſt whom the writ of error is ſued, ſhall recover his 
& coſts and damage tor his delay and wrongful vexation in 
« the ſame, by diſcretion of the juſtice before whom th: 
« ſaid writ of error is ſued.” This ſtatute not h ving 
been put in execution, the 19 Hen. 7. c. 20. directs that it 
ſhall be in future. The 3 Fac. 1. c. 8. enacts, that © no 
execution ſhall be ſtayed, or delayed, upon any writ of 
« error, or ſuperſedeas thereupon, for the reverſing of any 
judgment given, or to be given, in any action, or bel 
ce of debt, upon any fingle bond, or upon any obligation, with 
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(.) See vol. II. p. 547. 1 (2) This action Was indebitatus nfemfi/it. 
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& condition for the payment of money only, or upon any aclitn, 
r bill of” debt for rent, or upon ary contract, unicls fuch 
« net{on, Or periois, in whole name, or names, {ſuch writ 
« of error {hall be brought, with two ſufficient ſureties, 
« ſuch as the Court, wherein ſuch judgment fhall be given, 
« ſhall allow of, thall firft, before tuch ſtay made, or 
« ſuperſedeas to be awarded, be bound unto the party for 
« wiom any ſuch judgment is or tha}l be given, by re- 
« cogmzance to be acknowiedged in the ſame. cout, in 
« doubie the ſum adjud.ed to be recovered by the former 
judgment, to proſecute the faid writ of error with effect, 
« and alſo to ſatisfy and pay, if the judgment be athrmed, 
all and ſingular the debts, damages, and cots, adjudged 
* upon the former judgment, and ali co/7s and damages to be 
alſa awarded, for the delaying of execution. This ſtatute 
preſcribes a term, upon which there may be a delay of 
execution, which is the giving bail to antwer tae original 
judgment, and coſts and damages to be awarded for delay 
of execution, evidently referring to tlie ſtatute 3 Hen. 7. 
c. 10. The 13 Car. 2. ft. 2. c. 2. 1. 8 & 9, reciting the 
3 Fac. I. c. 8, and that other caſes were within the ſame 
miſchief, provides, “that no execution ſhall be ſtaid by any 
« writ or writs of error, or ſuperſedeas thereon, AFTER ANY 
© VERDICT AND JUDGMENT TUEREU oN obtained in 
any action of debt, on the ſtatute of Ed. &, for not ſetting 
« jorth of tithes, ur in any actian upin the caſe upon ary 
« promiſe for payment of money, actions of trover, covenant, 
6 detinue, and treſpaſs, unleſs tuch recognigance, as is direct- 
« ed by the farute 3 Fac, 1, be firſt acknowledged; and 
by fect. 10, it is ec.acted, © that if the judgment be afarmed, 
„the perſon bringing the writ of error ſhall pay tö the de- 
« fendant in error double c2/2s, to be aſſeſſed by the Court, 
„where ſuch writ ot error ſhall be depending, for. the 
* delaying of execution.” It mult be ackno» ledged, that 
there is a little ambiguity in this ſection 3 but, without 
debating whether this ſhould not be read, „ where ſuch 
« writ of error Vi the delaying of execution thall be depends 
« ing,” this is manife/tly a ſubſtantial iud-pendent proviſton 
> double coſt, abjoiute and not at diſcretion, not only in the 
ipecified caſes in 3 Fac. 1, and in the former clauſe, but in 
all caſes whatſoever after verdict, popular and other penal 
actions excepted, whic!i are ſo by the next ſection, The 
general proviſion of theſe ſtatutes of Fac. 1. and Car. 2, 
extended by 16 & 17 Car. 2. c. 8. to all perſonal actions 
whatſzever after verdict : and in the caſe of a writ of error, 
on a judgment after verdict in dower, or ejef:me firme, 
the plaintitF in error is to be bound with condition, it 
judgment be affirmed, or the writ diſcontinued, or the party 
gentuit, to pay ſuch coſts, * and ſum or ſums of 
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money as ſhill be awarded. Here a new term is introduced, 
% ſum or ſums of money,” which is explained in the next 
ſection of the ſtatute, which directs, * that the Cour, 


„ wherein ſuch execution ought to be granted, upon ſuch 


„ affirmance, diſcontinuance, or nonſuit, thall iſſue a whit, 


to enquire as well of the meſne profits, as of the dam1g;; 


« by waſte, committed after the firſt judgment in dowe!, 
& or gectione firme ; and, upon che return therect, judgment 
«ſhall be given, and execution awarded for ſuch methe 
& profies and damages, and alſo for coſts of ſuit.” Here 
the legiſlature, meaning to provide a ſatisfaction for a par. 
ticular damage by watte, the words, ſn or ſuns of ney, 
are introduced; and, as neither this ſpecial damage, nor the 
general damage, as applied to the two ca'es of dower ans 
ejectione firme, were matters of computation, which the 
Court could make at iis diſcretion, a writ of enquiry is 
given. In this ſtatute, there are the ſame escepted wales, 
with the addition of writs of error brought by exccutors 
and adminiſtrators. Theſe provitions are further extend-d, 
by ſtatute 8 & 9 #77 z. c. 27. 1. 3. to the cafe of the marſhal 
of the King's Bench and warden of the Fleet, bringing a 
writ of error to reverſe judgments in actions for an eſcape, 
who ate to put in ipecial bail; in default whereof no exe- 
cution is to be ſtayed, nor any ſequeſtration of the profits of 
their offices delayed. Thele ſtatutes are perfectly confiſtent 
with each other, being all in pari materi, and are noting 
but a gradual extenſion of the flatute 3 Hen. 7. c. 10. To 
prevent writs of error being brought tor delay, double coßs 
are ab'viutely given in ail caſes, and, under particular cnh— 


cumſtances, damages alſe, at the diſcretion of the Cour: 


That rule lets in applications to the Court, in all cafes; 
which it is catirely in their diſcretion to 1efuice or comply with, 
and, if complied with, to ix the quantity of the recoinpence. 

Afterwards the rule was drawn up, that it hould be 
referred to the clerk of the Errors, to calculate and ajccrtain 
the amount of the intereſt upon the final judgment, aft 
the rate of four pounds per cent. per annum, from the time 
ef fuch final judgment, being entered up, until the firm. 
cance of the ſaid judgment in this Court, and that fuch inter 
my be add:d to the damages. A fimilar. rule was alſo made 


on the affirmance of the judgment, in the caſe of The Har! 


ef Lonſdale v. Littledale, Mic. Ter. 34 Geo. 3. C. B. 2 Her. 
Black. 267. 8 

And the court of Exchequer Chamber will allow inter- 
to a defendant in error, under the ſtat. 3 H. 7. c. 10. on a 
judgment of non- pros, as well as on a judgment of affrm— 
ance ; and, for the future, the intereſt allowed will be 5]. 


it 


I Ful. & BY. 29. per cent. inftead of Al. — This was error on a judgment in 


te King's Bench, in an action of covenant for Jiquidatcd 
| | | damages. 
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aimages. The plaintiff in error was non-profied: it was 
therefore moved, © that it ſhould be referred to the clerk of 
« the Errors, to calculate intereſt upon the final judgment, 
„ from the time of the allowance of the writ of error, until 
« the ſigning F the non: pros in this Curt, and that ſuch 
& intereſt might be added to the damages.” AND THE 
CourT, who, at Frſt, thought there might be ſome differ- 
ence between this and the caſe of an affirmance of judgment, 
alter cauſe thewn, made the rule abtoiure. And though, 


agrecaple to the caſes of Shepherd v. Mackreth, and Lord 


Linfdale v. Litlledale, where the Count allowed 4). per cent. 


only, the Court ſaid, that the better way wonid he to allow. 


al. per cent. only, in the preſent inſtance, YET they gave 
notice that 5). per cent. would be allowed in ſut ire. 
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The bail in error are liable to the intereſt, from the Welford v. Da- 
time of the affirmance of the writ of error. An action had vidſon, Tr. Ter. 


been brought in this Court, and judgment obtained mhereon. 
A writ of error was brought in the Exchequer Chamber, 
upon this judgment, and bail given on bringing the writ of 
error: the judgment of this Court was affirmed in the Ex- 
chequer Chamber. After which affirmance, a fcire facias 
was brought here againſt the bail. The bail pleaded pay- 
ment, and uſed all methods of delay; whereby they put off the 
payment of the money recovered 1o long, that the zxtereft ot it 
exceeded the coſts they were, by the ordinary taxation, to pay; 
and, conſequently, they would be conſiderable gainers by the, 
delay. It was, therefore, on behalf of the defendant in error, 
moved, that the maſter might allow the zntere/# of the 
money recovered, in damages (1). Lord MAn*FlELD.— 
You cannot go back further than the judgment in the 
Exchequer Chamber; for, the giving or not givingeintereſt, 
to that time, was the province of the court of Exchequer, 
But the majler ſhould alle intereſt from the time of affirming 
the judgment by the Exchequer Chaniber.—Rule accordingly. 


7 Geo. 3. B. R. 
4 Burr, 2127. 


But the bail are not liable to pay fatereſt on the judg- Frith v. Leroux, 
ment, between the ſigning of the judgment in B. R. and © Mic. Ter. 


tie afarmance of it in Gam. Scacc.— Phe plaintiff having 
recovered a judgment for Sol. 2% promiſes, againlt 
Aylett, the defendant in the original action, the detend- 
ant brought a writ of error in the Exchequer Cham- 


28 Geo. 3. BR. 
2 Ter. Rep. 57. 


ber, and put in bail. The judgment was affirmed, and. 


the ſum reco.ered not being paid, debt upon the recog- 
Mance was brought againſt the bail in the ſame term; 
and the plaintiff recovered. The bail requeſted indulgence, 
for a time, which was granted. THE ONLY QUESTION 
was, Whether the plaintiff was entitled to intereſt from the 


1» — FR 0 


(1) 13 C. 2. ſtat. 2. c. 2. ſ. 8, 9, 10. 


bail 


2 tet atten 


. ate: Ab 


Pi 
i 
* 
7 
„ 
4 
= 


„ CC I Re tt 2 
I - 


: 
{ 


Error. 


bail pen the ſum recovered, between the times of ſigning ja 
ment in B. R. and ihe aff.rmance of it in the Exchequer Chan. 
ber © Intereſt for the wnole time, ſince the time of ſigning 
final judgment, had been levied under an execution again 
the bail. PER CurIam: The recognizance the bail en- 
tered into is with a condition, that the defendaut, in the 
original action, {hall proſecute his writ of error; and that, 
if judgment thould be affirmed, they will pay the debt and cu. 
upon the former judgment, together with ſuch coſis as are ua- 
frened by the delay; fo that the bail, in expreſs terms, only 


promiſe to pay what was due upon the original judgment, 


and the coſts given in the Exchequer Chamber, therefore 
we are not warranted in giving any more, Thus it ſtand; 
on the recognizance itſelt. But this point has been altcady 
decided in ſeveral caſes which have come before the Couri, 
In Cumming v. Hanforth, H. 14 Geo. 3. B.R. it was moved, 
that the maſter might be directed to include intereſt in the 
& coſts, to be taxed on non-profling a writ of error, returu- 
„ able in parliament, for want of tranicribing. The action 
« was brought on a note of hand, payable three months 
& after date, which, in its nature, carried intereſt ; and 
« Bodily v. Bellamy was cited,” Lord Mansfield ſaid: 
« You are breaking into the whole courſe of proceedings, 
« When final judgment is given by the Court, the demand 
„js liquidated, 5 no intereſt can be computed after that 
« time. On debts carrying intereſt, the jury are now 


* 


& directed to give intereſt in damages, up to the day ou 


* 


Which judgment may be ſigned,” And the motion was 
denied. So in Smith, and another, v. Cope/fake, MI. 16 Geo. 3. 


B. R. cauſe was ſhewn againſt a rule, obtained for “ ſtaying 


« proceedings in an action againſt the defendant, on a 
& recognizance of bail in error, on payment of 848]. tlic 
o 


A 


judgment in the cauſe, and of the coſts taxed upon the 
& affirmance of the ſaid judgment in the Exchequer Cham- 
« ber. It was inſiſted, that the plaintiff was entitled to 
* take intereſt upon the ſum liquidated in the judgmeut, 
« up to the time of the affirmance; and Weltford v. Daviſon, 
& Bodily v. Bellamy, and Mpite v. The Duke of Newca/t'r, 


« H. 15 Geo. 3. B. R. were cited. But, aſter the Court 


& had taken time to conſider, Lord Han ſield, on the lat 
« day of the term, delivered the opinion ot the Court, and 
* ſaid, that they had conſidered all the gaſes, and that tlicy 
« did not warrant the doctrine contended for. That, on 
* athrmance of a judgment in error, bail are not liable for 
„ more than they have undertaken to pay, namely, the 
& debt and coſts which have been adjudged due ; and that 
& the caſe of /Yhite v. The Duke of Newcaſtle, certainly 
« went by ſurprize; and the rule was made abſolute, to 

5 Tl a7 


+, 


Lay 


amount of the damages and coſts taxed upon the origiual 


Error. 


4 tay proceedings on payment of the debt and coſts in the 
4 cauſe, and the coſts in error of the affirmance of the 
judgment.“ Then, as to the intereſt due ſubſequent to 
che time of the affirmance, that ſtands on a different ground, 
becauſe, when the judgment is affirmed, it becomes, from 


that time, the debt of the bail; and, if an action were 


brought on that judgment, the jury might give damages for 
the detention of the debt, ſo as to include interett up to the 
time of final judgment; therefore, the bail are liable only 
for the intereſt ſubſequent to thc time of affirming the judg- 
ment. GROSE, I. declared himſelf of the ſame opinion.— 
Kule abfolute (1). 
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After the judgment of the Court was given in the above Entwittte v. 


caſe of Frith and Leroux, the caſe of Zink and Langton was \ 


mentioned, on a ſuppoſition that they were contradictory 28 Geo. z. B. R. 
deciſions. But BULLER, J. ſaid, in this caſe of Entwiſtle v. 2 Ter. Rep. 79. 


Shepherd, on looking into the caſe of Zink and Langton, it 
does not apply to that of Frith and Leroux, as they are 


perfectly conſiſtent. In the latter, the proceedings were 


againſt the bail; and we ſaid that, on the terms of the 
recognizance, they were not liable for intereſt on the judg- 
ment, between the times of ſigning and affirming the judg- 


ment. But, under the ſtatute of Hen. 7. it is now ſettled, 


chat the party is to pay intereſt on the judgment; and pro- 
vided, by the courſe of the Court, intereſt is not computed in 
the allowance of coſts, the jury would give intereſt in the 
name of damages. | 


Where judgment for the defendant, on a ſpecial verdict, is Penn, ex dim. 


reverſed in the Exchequer Chamber, that Court, on motion, 
will give a final judgment for the plaintiff.— Judgment, on a 


tendant in the King's-bench, and reverſed in this Court (2), 
it was moved, that it might be added to the judgment, that 
fie plaintiff do recover his term, damages, and coſts; and 
lor this was cited Philips v. Bury, Lord Raym. 10. Carth. 
319. and Skin. 514. Puk CouRT ſeemed, at firſt, to 
doubt, whether they ſhould grant this in the arlt inſtance, or 
only give a rule to ſhew cauſe; but on conſideration, 
thinking the point decided, that the plaintiff muſt enter up 
his judgment at his own peril, for, if he entered it wrong, 
he fubjected himſelf to another writ of error and reverſal in 


— ak 2 2 — 
— = . N 


(1) There is a difference between the form of the recognizance on writs of 
eror, in the Exchequer Chamber and in the King's Bench; in the former the bail 
enzage to pay the ſum recovered by the judgment, and ſuch further offs of ſuir, ſum 
and lms of money, as ſhall be awarded for delay of execution; in the latter, they 
engage to pay the ſum recovered by the judgment, as allo all ſuch cots and damages 


35 ſhall be awarded for delay of execution, * 
(z) Wide p. 162, ſupra, 


another 


Moore, in Error, 
: 1 q ; > in Exch, Cham. 
ſpecial verdict in ejectment, having been given for the de- Fa. Ter. 
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another court. They accordingly gave leave, in the fir} 
inſtance, to enter up judgment as above, | | 
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3 v. Ax action upon the caſe will lie againſt the keeper of a 
yies, £1q. War- $4 1 ? A, ole > 5 
— Fleet. priſon, for an eſcape upon meine procets, though the pri 
Hil. Ter. oner returns the ſame day, and the plaintiff proceeds to 


6 Geo. 3. C. B. final judgment againſt him. — This was an action on the 
2 Hur 294% caſe againſt the warden of the Fleet, for the eſcape of one 
William Narren; and on the trial, a verdi&t was found tor 
the plaintiff, ſubject to the opinion of the Court, upon the 
following caſe, viz. The ſaid Warren being indebted to the 
plaintiff, and in cuſtody of the warden of the Fleet, at the 
ſuit of another perſon, was regularly charged in cuſtody, at 
the ſuit of the preſent plaintiff, in Trinity term. Atterwards, 
pon the 1} of October, the defendant voluntarily permitted tie 
ſaid Warren to eſcape out of priſon, The plaintith, knowing of 
fuch eſcape, on the {aid 1ſt of October, did, notwithſtanding, 
afierwards proceed in his ſaid cauſe againſt the ſaid Warren au 
in the then next term obtained judgment againtt him; and, after 
having ſo obtained judgment, commenced his preſent action 
againſt the defendant, the warden, Put Warren, having /* 
. on the faid 1/7 of October, returned to the Fleet prijin 
on the ſame day, and ever ſince continued a priſoner. IME 
QUESTION was, Whether the plaintiff was entitled to recover, 
having proceeded to judgment againſt the ſaid MHarren, as is 
above mentioned? PER CPRIAM: The grantum of the 
damages is nothing to the purpote, for, it the jury had 
power in this caſe to give damages, we mult now take it, 
that they have done right; the jury were not confined to 
give the exact damages in the final judgment, but had a 
power and diſcretion to aſſeſs what damages they thought ; 


proper, for this being an action upon che caſe, the damages Up 
were totally uncertain. It is objected for the defendant, the 1 
warden, that the eſcape was but for a ſingle day; that the fe 
plaintiff knew thereof, and proceeded to final judgment, and de 
might have charged the defendant in execution, as he re- pl 
turned again to the Fleet the ſame day, and is now there. 1 
But whenever a gaoler permits a voluntary eſcape, from that de 
moment he commits a tort, and the plaintiff has a right if oh 
action to recover ſuch damages as a jury jhall pleaſe to give ry 


r the ſame. The priſoner, when voluntarily ſuffered by 
the gaoler to eſcape, is inftantly at large ; the gaoler cannot 

afterwards retake and detain him for the ſame matter. Ihe 

plaintiff may retake him by an eſcape wazrant, but has his 

; GUN 
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option to proceed as he pleaſes, either againſt /Yarren, to 
judgment and execution in this caſe, or againſt the warden. 
Warren is not now a priſoner at the plaintiff's ſuit, although 
ne be locked up every night, and though the plaintiff migat 
lawfully proceed to judgment againſt him, yet he could not 
charge him in execution (1); and the caſe of Key and 
Briggs, Skin. 582. is directly in the point. If an eſcape be 
voluntary in the gaoler, nothing afterwards will purge it. 
alt. 271.—Judgment for plaintiff. 


A bailiff who has arreſted a prifoner on meſne proceſs may Atkinſon v. 
retake him before the return of the writ, though he voiun- erg tt al. 
tarily permitted the priſoner to eſcape immediately after the 28 Geo. 3. B. R. 
arreſt.— This was an action for an aſſault and falſe impri- 2 Ter. Rep. 17 2 


ſonment by the plaintiff againſt three detendants. The de- 


claration contained two counts; to which all the defendants 
pleaded generally not guilty. And then as to the firſt count, 
they juſtified making the arreſt under meſne proceſs. To 


this the plaintiff new afligns; and that new aflignment ad- 


mits the legality of the arreſt under the proceſs, but charges 
that the detendant Maite, after that arreſt, by the conſent of 
the plaintiff in the original action, diſcharged the plaintiff 
out of cuſtody, and atterwards impriſoned him again. To 
this new aſſignment the general iſſue was pleaded, and a 
verdict was given for the defendants Matteſon and Fackſon, 
and for the plaintiff againſt the detendant V gite, ſubject to 
the opinion of this Court on the following cafe :—« The 
d:tendant Maite arreſted the plaintiff on the 20th of No- 
vember, 1784, and detained him in cuſtody all that night; 
but the next day the faid Maite, at his requeſt, but without 
the conſent or knowledge of the plaintiff in that ſuit, permitted 


him to go at large, and he remained at large till the 23d of 


the ſame month, on which day the detendant Maite, wih- 


out any other proceſs, took the plaintiff to the common 


gaol, and delivered him to the common gaoler there, with 
the proceſs under which he Twas firſt” arreſted aud which was 


net then returnable. And the plaintiff continued in priſon 


upon that proceſs until he gave bail. THE QUESTION was, 
Whether the plaintiff is entitled to recover againſt the de- 
ſendant Waite? PER CURA: The allegation that the 
defendant FVaite, after the arreſt, by the confent of the 
plaintiff, in the original action, diſcharged the preſent plain- 
ut out of cuſtody, is a very material allegation, becauſe it 
depends on the diſcharge being with the conſent of the ori- 
ginal plaintiff. Then how does this bear on the ſecond 
count? The plaintiff has agreed by his new afhgument, 
that he did not intend to go tor that arreſt which was under 
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(1) See the caſe of Hiltinfor v. Jaguci, in vol. I p. 507. 


tlle 


r 


Bona fous v. 
Walker, 

Mic. Ter. 

28 Geo. 3. B. R. 
2 Ter. Reb. 126. 


Eſcape. 


the writ z therefore he has precluded himſelf from giving 
evidence of that on the trial. It is true that if there were 
in fact two impriſonments, and the plaintiff had not ney 
aſſigned as he has done here, he might have given evi. 
dence of both at the trial: but there being only two impri⸗ 


ſonments in fact, and one of them being abandoned on the 
record, the plaintiff could not have recourſe to the fecond 


count; for he cannot avail himſelf of one and the fame ad 
of impriſonment both on the new aſhgnment and on tie 
fecond count. The plaintiff then relies on his new aſfign- 
ment: now the new aſſignment ſtates that the re-taking by 
Iaite was after the plaintifF had been releaſed by the con- 
ſent of Matteſon, the original plaintiff ; to this the defendant 
pleads that he was not guilty ; and as the cafe ſtates that 
Hutteſon did not conſent to his releaſe, the new aſſignment 
is falſified. If the plaintiff could have proved two impri- 


ſonments beſides that which he has waived on the record, he 


might have done it as the pleadings now ſtand : but there 
was but one impriſonment beſides that which he has waived, 
and that one is the ſubject of the new aſhgnment ; therefore 


there is no evidence of any impriſonment on which he could 


recover on the ſecond count. Thus it ſtands on the plead- 


ings ; and as to the general queſtion of law. The only dit 
ference between an arreſt on meſne proceſs and in execution 
is this, on the former the bailiff may permit the pritoner to 
go at large, provided he has him at the return of the writ: 
but in the latter caſe, if the bailiff voluntarily permit the 


priſon er to go at large, though only for a minute, he cannot 


afterwards re-take him. And the reaſon of the difference 
between a re-taking after an eſcape on meſne procels and 1n 
execution is this; in the latter, if the priſoner eſcape by the 
voluntary permiſſion of the gaoler, the plaintiff's debt 1s 
paid; and if the gaoler re-take him, he 1s liable to an action 
of falſe impriſonment. But the bailiff may give the prifoner, 
who is arreſted on meſue proceſs, indulgence, provided he 


has him at tlie return of the proceſs. And this reafon is 


ſtrongly enforced by the ſtature with regard to letting a p11- 
ſoner out on giving bail : for it does not only give the 
ſheriff the power of letting him to bail, but it compels him 
to do fo on giving ſufficient bail. And if no ſecurity be 
given, it is done at the riſk of the bailiff; and then it the 
priſoner do not voluntarily return, the bailiff may retake 
him before the return of the writ. | 
Under a Count for a voluntary eſcape, the plaintiff may 
give evidence of a negligent eſcape: and the defendant may 
plead a retaking on a treth purſuit to ſuch a count, without 
traverſing the voluntary eſcape. 
But an eſcape from the rulcs ot the King's Bench priſon, 
without the marſhal's knowledge, is not a voluntary mo 
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And a voluntary return of a priſoner, aſter an eſcape; 
before action brought, is equal to a retaking on a freſh pur- 
ſuit; but it muſt be pleaded. | 


And an adminiftratrix may maintain an aCtion, in her own 


name, againſt the marihal, for the eſcape of a priſoner who 

is in execution, on a judgment obtained by her as adminiſ- 

tratrix. N | 
la debt, againſt a ſheriff or gaoler for an eſcape, the 


| jury cannot give a leſs ſum than the creditor would have re- 


covered againſt the priſoner, namely, the fum indorſed on 
the writ, and the legal fees of execution. 

An action of debt was brought by the plaintiff for 20 19l. 
againſt the defendant, as marthal of the marſhalſea, for an 
elcape. The firft count in the declaration ſtated, that the 
defendant ve/untarily ſuffered one Rybot, who was in his 
cuſtody at the plaintiſt's ſpit, in execution, for 1009]. 10s. 
to eſcape. The ſecond count, was tor a negligent eſcape. 
To this action, the defendant pleaded, 1ſt. Vi devet. 2dly. 
That Rybot, without the privity and conſent of the defend- 
ant, and againſt his will, eſcaped, and that the defendant 
freibly and diligently purſued and retook him. And from 
thenceforth, until now, hath detained, and ſtill detains him, 
for the cauſe aforeſaid. gdly. As to the ſecond count, that 
Rybit eſcaped without the privity or conſent, and againſt the 
will, of the defendant ; and, before the defendant had any 
notice of the eſcape, . on the 4th of November in the 27th 


year, &c. the ſaid Rybot, into the defendant's cuſtody, . 


without the knowledge of the defendant, returned, and con- 
tinually after ſuch return, hath been detained in execution, 
&c. e that the defendant did not freſhly and di- 
ligently purſue Rybot, in order to retake him, &c. And, as 
to the third plea, that Rybot was not continvally, after his 
return, detained in the defendant's cuſtody, in execution; 


and iſſues thereon. At the trial, it appeared that Rybet had 


been taken in execution, on a judgment obtained aguinſi him by 
the plaintiff, as adminiſtratrix of her huſband, and regularly 
committed to the cuſtody of the mirſhal. The ca. fu. wes 
ndoried to levy 34.41. beſides ſheritt's fees, &c. Nybot, who 
had the liberty of the rules of the priſon, was proved to be 
out of them on three ſeveral d:ys, the lait of which was on 
the zd of November laſt; but on the defendant's herring 
that the priſoner had eſcaped beyond the rules, he was put 
in cloſe cuſtody on the 4th of November, before the action 
was brought. It was objected, firit, on the behalf of tie 


efendant, that this action ought to have been brought by 


the plaintiff as adminiſtratrix, becauſe the judgment, on 
which the party had been c:mminted in e ecution, was ob- 
tained by the plaintiff as adminiſtratrix of her hufband; 

and. 
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and, ſecondly, that the plaintiff could not give a negligert 
eſcape, in evidence, under the firſt count, which was for 2 
voluntary eſcape: BUT the judge over-ruled both objections, 
the latter on the authority of fir Ralph Bovy's caſe (1). . 
was then contended, on the part of the detendant, that though 
the plaintiff was entitled to recover, yet that the jury were 
not bound to give the whole ſum demanded, though it were 
an action of debt; and that, if it could be left to their dil. 
cretion under the circumſtances of the cafe, they would only 
give nominal damages: but the judge was alſo of opinion 
againſt him on this point, and directed the jury to find a ver- 
dict for the plaimiff for 344l. A motion for a new trial was 


_ afterwards made. Andon ſhew ingcauſe, itwas againobjected, 


FIRST, that the action ought to have been brought by the 
plaintiff, as adminiſtratris; and for this was cited Wate v. 
Briggs, 1 Ld. Raym. 35. where this point was ruled. —IdrD 
PER CURIAM : That caſe cannot be law (2) : the inſtant 
the plaintiff recovercd a judgment againſt Rybet, it became 
a debt due to her on record, and was aflets in her hands; 
for which it was not neceſſary to declare as adminiſtratrix,] 
SECONDLY, That by the evidence, this appeared to be a neg- 
ligent, and not a voluntary, eſcape; and, therefore, could 
not be given in evidence under the firſt count. THIRDLY, 
That notwithſtanding this was an action of debt, the jury 
might have given leis damages than the whole ſum demand- 


ed, in the fame manner as if it had been an action on the - 
caſe for the ſame cauſe —BULLER, J. The diſtinction be- 


tween an action of debt and on the caſe, is this; at common 
law an action on the caſe. only lay againſt the therift or 
gaoler for an eſcape, in which caſe the creditor might re- 
cover damages for the offcer's miſconduct ; but ſtill he had 
a night to recover the debt againſt the original debtor. But 
the ſtatutes gave an action of debt againſt the theiiff, or 
gaoler, to recover at once the ſum for which the prifoner 
was charged in execution. Now thoſe being athrmative 
ſtatutes, did not take away the common law remedy, ſo that 
the creditor has his er, but if he adopt the latter, 
he muſt recover the whole ſum. But the only point on 
which I had any difficulty is, whether a voluntary return ot 
the pritoner, before action brought, be not equivalent to a 
retaking on a treth purſuit. There is a ſtrong caſe to this 
effect in Compns, 55 4. Chambers v. Gambier, where the pit- 


a oe 


(1) 1 Feat. 11.27. . 

(2) Vide G ozer v. Kendal, x Lutw. 893. Brooks v. Cocke, 1 Show. 57. (a u 
v. Broughton, Lane, 79. Jotonley v. Stecle, Hutt, 79. Martin v. Henley, S'v. 232. 
Holdin v. Setter, 1 Ld. Ravm. 698. contra. But Crawford v. M Rittal, Doug. 4 * 1 
inſerted in vol, I. p. 342. agrees with this opinion. ; 

ſoner's 


Eſcape? 


ſoner's return, before action brought, was held tantamount to 


a rctaking on a freſh purſuit. It is not, indeed, ſtated in 
that caſe, whether it was after the return of the writ, though 
it appears that the priſoner was in execution — PER 


Coklau (after cauſe thewn againſt the ſecond and third 


objection): ASHHURST, J.— This mutt be conſidered as a 
neoligent, and not as a voluntary, eſcape : for by the 8 & 9 
J. 3. the rules are to all intents and purpoſes the ſame as 
the walls of the priſ-n.—BuLLER, J. The eſcape is not 
voluntary, unlefs it be with the conſent or by the default of 
the marſhal : but his allowing the rules of the priſon, is no 


default in him, becauſe the law has given a ſanction to it; 


and it cannot be inferred from thence, that he conſented to 
the priſoner's eſcape, becauſe he took ſecurity that the pri- 
ſoner thould not go beyond the rules, and immediately on 
his return, the defendant confined him in cloſe cuſtody ; 
therefore, this muſt be taken to be a negligent eſcape. As 
this record ſtands, the plaintiff is entitled to a verdict, and 
lo far it is right ; becauſe the marſhal, on the general iſſue, 
could not give evidence of freſh purſuit. But at the trial the 
aw was miſtaken by both ſides. Now, in a caſe of this 


ſort, where both parties were in an error at the trial, there 


ij no objection to the Court's interpoſing to let them into the 
juſtice of the cafe, which can _ be effected by granting a 
new trial, with liberty to amend the pleadings. With reſpect 


to the other objection; a queſtion has been raiſed, whether 


the plaintiff was entitled to- recover the whole penalty, and 
to levy under that the poundage and fees of execution. I 
am clearly. of opinion, that the plaintiff was not entitled to 
recover the whole of the penalty. This action of debt de- 
pens on two very old ſtatutes, which never have nor can be 
coultrucd literally; the firſt of which is Ven. 2. 13 Ed. t. 
c. 11, which is entitled, The maſter's remedy againſt their 
{ervants, and other accomptants.” If we were to ſtop here, 
this caſe would not come within it: but then it enacts, 
„Let the ſheriff take heed that he do not ſuffer him (the 
* priſoner), to go out of priſon, and if he do, and be there- 
* of convict, he thall be anſwerable to his maſter of the 
damages done to him by ſuch his ſervant, according as it 
* may be found by the country, and ſhall have his recovery 
* by writ of debt,” This ſtatute, therefore, enacts, that 
the creditor ſhall recover againtt the gaoier, thoſe damages 
which he has ſuffered by his fervant. And this ſtatute, by 
a liberal conſtruction, has been held to extend to all caſes, 
The next is the ſtatute of 1 Ric. 2. c. 12. which in expreſs 
terms only mentions the warden of the Fleet; but that alſo 
I conſtruction has been extended to all gaolers. The ſenſe 
df theie ſtatutes is, that the party, who ſuffers by the eſcape, 
mall have the ſame remedy againſt the gaoler which he had 

Vol. III. A a : againſt 
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againſt the debtor. But he cannot recover more than he W 

could have recovered againſt ſuch original debtor ; and the 19 

debtor, in this caſe, would have been entitled to be diſcharged 1 

on payi..g what was really due. Then as to the pound ige; Tos 

I think the poundage is part of the debt, and the priſoner thi 

could not have been diſcharged out of execution without the 

paving the poundage : and, therefore, if the plaintiff waz the 

entitled to recover at all, lie was entitled to recover the the 

poundage as well as the debt.-GRost, J. Agreed, and of 

ſaid, there is an allowed diſtinction between an action of | act 
debt and an action on the caſe; in the latter caſe, where an FE 
action is brought for an eſcape, the jury are at liberty to give wh 
ſuch damages as they ſhall think right, under all the circum— and 

ſtances of the cafe, and a ſhilling is frequently f: ficient : Co 
for many caſes ariſe of gieat hardſhip againſt the ga-ler.— «| 
PER Tor Cur: 'The plaintifFis entitled to take the pound. | cou 

age as well as the debt. And to come at the juſtice of the | wo 
caſe Lei there be a new trial, on payment of colts by the fra 
defendant, with liberty to both parties to amend the plead- exe 

ings. 16 
Boothman v. the The bailiff of a liberty who has the return and execution wr; 
3 e of writs, is liable to an action of debt for an eſcape, if he An 
47 Geo. 4; B.R.Temoie a priſoner, taken in execution, to the county gaol, hin 
2 Ter, Rep. 5. ſituate out of the libe:ty, and there deliver, him into the the 
cuſtody of the ſheriff, — J his was an action ef debt again rule 
the defer:dant, who was chief bailiff of the liberty of Hal- 1c 
lamſhire, for an eſcape. The declaration ſtated, that, the o t 

plaintiff had recovered 371. againſt one John Moolhouſe; that the 
he ſued out a ca. ſa. directed to the theriff of Yorkſhire, comp 
who made his mandate thereon to the detendant, requiring bail 
him to a:reſt the ſaid John Moolhonſe, fo that the ſheriff of t 

might have his body at the return of the writ ; upon which an 
the defendant afterwards arreſted Moolbouſe, and had and de- into 


tained him in his cuſtody, in the gaol of the ſaid chief bailiſ bro! 
&c. until, &c. he permitted and ſuffered the ſaid Hoolhouj* mu 
to eſcape, &c. — The defendant pleaded, 1ſt. Nil debet. arg) 


2dly, That vor! the time of his removal and delivery int“ heir 
the cuſtody of the ſheriff of Yorkſhire, as thereinattcr he 
mentioned, he, the ſaid defendant, did ſafely and ſecurely, thin 
keep in his cuſtody, within the liberty of Hallamſhire, the ow! 
body of the ſaid Woolbouſe. That as ſoon as conveniently fron 
might be, after ſuch taking and arreſting, &c. and before the is 6 
return of the ſaid writ of ca. ſa. to wit, &c. he, the ſaid de- be 
fendant, for the delivery of the body of the ſaid 1/oo1h:u/t doul 
into the cuſtoily of the ſheriff of Yorkſhire, in order that be; 
the ſaid ſheriff might have the body of the ſaid V col hon, the 
at the return of the ſaid writ, he, the defendant, did, by th? the 


neareſt and moſt convenient way, and with all reaſanable exp*- 
dition, neceſſarily remove and carry away the body of = 2 (1 
| | | Woo | 


Eſcape. = 
Woolhouſe, from and out of the ſaid liberty of Hallamfhire, 7 


* # 


; tz and into the common gaol or priſon of the ſberiſ of York= | 
, ire, at the caſtle of York, &c. as he, the ſaid defendant, $| 
; was, by the ſaid mandate in that behalf, required, &, To v1 
f this plea there was a general demurrer and rejoinder. On FE 
5 the argument of the demurrer, THE QUESTION was, Whe- 9 
tier, under the circumſtances diſcloſed by theſe pleadings, 
c he detendant had or had not ſubjected himſelf to in action | . 
0 | of eſcape, for permitting the defendant, in the original . 
f | action, to go out of his cuſtody ?—AsHHuRST, J. It ap- | 
n | pears from the retorna brevium, and the officina brevium, that 'Þ 
e when the ſheriff returns that he has commanded the bailiff, 7 
5 and returns the bailiff's antwer, he is diſcharged; ſo that this io 
Court muſt take notice of particular liberties. The therifF 1 
5 i likewiſe bound to take notice of all the liberties within his i| 
- | county; and if he were to infringe on any of them, he + 
e would fubject himſelf to an action by the owner of the {4 
6 frunchiſce. Therefore, when a writ is directed to him to be . 
- executed within any liberty in his county, all that he can do «| 
is to command the bailiff of that liberty to execute the 4 
n writ ; but he is not an{werable for the acts of the bailitf. 1 
e And after the ſheriff has returned the bailiff's anſwer to F 
l him, the plaintiff, in the original action, cannot rule the A 
e ſheriff to bring in the body, but the bailiff himſelf muſt be ö 
it ruled, The ſheriff has no right to take bail for the appear- | 
- a.ce of any perſon arreſted within any liberty in his county; 11 
© {o that he has no means of bringing in the body. As far as 4 
it tie old authorities go (1), it appears that the execution was * 
ty complete, by the defendant's arreſting tbe priſoner within His | 
0 dauiwick ; if fo, the priſoner could not be removed to the ſheriff {i 
if ef the county, without ſome legal warrant. This is as much 5 
h an eſcape in the defendant, as if he had carried the priſoner 1 
5 mo any other county. Therefore this a4ion is well 7 
ﬀ brought ; the plea contains no ſufficient anſwer, and there | | 
je muſt be judgment for the plaintiff. —BuLLER, J. It has been 14 
. argued for the defendant, that the circumſtance of this action x 
0 bein; brought againſt the bailiff of a liberty, is in favour of [| 
ct me defend int: but if any thing depended upon favour, I | 
Fy mink that circumſtance weighs againſt him; for he is the | 
le owner of a particular liberty, which takes away ſo much 
y from the general juriſdiction of the ſheriff, and, therefore, | 
Ie 's entitled to no favour. However, in this caſe, there muſt | 
= be judgment for the plaintiff. Formerly there was ſome 
je loubt, whether the bailiff of a liberty, or the ſheriff, ſhould 
at de amerced, if the ſheriff returned that he had commanded 


the bailiff of the liberty, who anſwered that he had taken 
be the body, and had not the body there. 2 H. 4. 16. Mitch. 


id (1) R-t:rna Brevium, 168, 9. Offic. Breu. 216. Bro, Abr tit, Ef. pl. 44. 
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Ret. Brev. 568. Then Kitchen proceeds to ſay, “ See ty 
H. 4. fol. 41. that the bailiff ſhall be amerced, and not the 
- & ſheriff.” He cites alſo 5 Ed. 4. 6. And in 47 Ed.; 
25. 14 Ed. 4. I. & 36 H. 6. 1. a diftringas ballivum was 
awarded to bring in the body, So that, notwithſtanding the 
doubt in 2 H. 4. 16. yet in the other caſes the Court agreed 
that the diſtringas ſhould go againſt the bailiff, and not 
againſt the ſheriff, If the dz/?rimgas go againſt the hailif, 
fo have the body of the defendint at the return of the writ, 
he ought to have the cuſtody of the body in the mean time; 
for if he were obliged to ſuffer the body to go out of his 
cuſtody in the mean time, it would be abſurd to call on hin 
for a return of the writ. There are ſeveral cafes collected 
in Kitchen (1), 8 Hen. 6. 56. 4 Hen. 6. 25. and others, 
where it is ſaid that, if the bailiff make a return to the 
ſheriff, which is bad in law, and the ſheriff return it, he 
ſhall be anſwerable, becauſe he is bound to know what the 
law is; therefore, he ſhould return that the bailiff made no 
return. IA hen the bailiff} has once arreſied a- defendant, e. 
and not the ſheriff, is afterwards called on to bring in the body, 
And it would be monſtrous if the law were otherwite ; tor 
then the bailiff would have all the profits and advantages, 
without bearing the burden, which he would by theſe means 
throw on the ſheriff. But the profits are in reſpect of the 
riſk he runs; and here the defendant, having arreſted tle 
priſoner, muſt be anſwerable.—G ROSE, J. In Breo#'s 
Abridgment, title, Retorne de Briefe, there are many inſtances 
where the ſheriff, on being called upon to return a wil, 
is allowed to ſet out the return which the bailiff of a liverty 
made to lim. And the caſes where it appears that the 
ſheriff has been amerced, are for not taking care that the 
bailiff made a good and legal return to him. The Court 
| firſt look to the ſheriff for the execution of a writ ; but it 
the defendant be within a bailiwick, a peculiar jurifdiCtion, 
the ſheriff makes out his mandate to the bailiff, who then 
becomes anſwerable. In Boyton's caſe (2), where the bailitts 
of a particular diſtrict in Suffolk, in bringing the plaintiff to 
Weſtminſter, at the return of the writ, carried him at his 
own requeſt to Lambeth, which was out of the way trom 
Suffolk to Weſtminſter, the queſtion was, Whether that was 
not an eſcape? J only mention this caſe to ſhew, that as the 
bailiffs of a peculiar juriſdiction had arreſted the prilone!, 
they (not the ſheriff) were called on to return the writ. In 
the preſent caſe, the defendant having carried the priſoner cut 
of his bailiwick, has ſubjefted himſeif to an action for the «<- 
cape. Inſtead of delivering the priſoner into the cuſtody of 
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the ſheriff, he ſhould have kept him within his own bail= 
iwick; and then he ſhould have made his return to the 
ſheriff, which the ſheriff would have returned to this Court, 
The defendant receives all the profits ariſing from the exe- 
cution of writs within his privilege, and therefore he is 
able to all the diſadvantages attending it. Judgment for the 
plaintiff. 


* 


de afterwards feen at large, for any the ſhorteſt time, even 


ants, who arreſted Feſter thereon the iſt of 1 but, 
on the 2d of February, ſuffered him to eſcape, and go at 
large, Plea Mi debet. On the trial it was proved, that the 


detendant was arreſted on the ca, /a, on the 25th of De- 
cember, and carried to a ſpunging-houſe, where he conti- 


nucd till the 2d of February, on which day he was ſeen at 


large, at noon-day, in the 1emple, nobody being with him. 


That, on the fame day, he returned into the ſame cuſtody, 
where he continued till the return of the writ, and was 
then, by habeas corpus, committed to the Fleet in execution, 
Tux QUESTIONS were, iſt, Whether the ſheriff is liable to 
this action for an eſcape? and, if liable, 2dly, Whether the 
plaintiff is entitled, by law, to recover the whole debt of 49. ? 
And, if not, then the jury gave a proviſional verdict for 18. 
damages, and 408. coſts. PER CURIAM: As to the firſt 
queſtion, we are all of opinion, that, f the defendant, when 


| taken in execution, ts ſeen at large for ever ſo ſhort a time, as 


well before as after the return of the writ, it is an eſcape in 
the ſheriff, It is his duty to obey the writ, and the writ 
commands him to take the defendant, and him ſaf ly keep, 
ſo that he may have him ready to ſatisfy the plaintiff” In 
arreſis upon meſne proceſs, it is ſufficient if the ſheriff brings 
in the body on the day of the return; and, therefore, in Noy, 
72. a diſtinction is taken, that in actions for eſcape, on 
meſne proceſs, the writ thall ſurmiſe, that ad largum ire 
perm/it, et non comparuit ad diem. On procels of execution, 
ad largum ire permiſit is ſufficient ; and 1o are the precedents, 
Neft. 17 1. 1 Sqund. 35. 2 Saund. 100: all of which are 
tor eſcapes, between the caption of the defendant and the 
return of the writ, Indeed, in Grey and Gambier, Pr. Reg. 
n the Common Pleas, 199, and Chambers and Gambier, 
Camyns, 5544 it is held, that if the eſcape be involuntary, and 


the defendant returns before action brought, the gaoler may 


wap it, as he may a retaking on freſh purſuit, Goldjb. 180: 
ut that is not the preſent caſe. The ſheriff is bound to 
A a 3 have 


Debt hes againſt a ſheriff for an eſcape, to recover the Hawkins et 


while de bt and damages, if a defendant, taken in execution, - e dee 
O 


F , : Plomer and Hart, 
before the return of the writ.—This was debt for 49]. Sheriffs of Mid- 


The declaration ſtated, that the plaintiff had obtained judg- dleſex, Hil. Ter. 
| ment for 49], againſt one Faſter, and ſued out a ca. ſa. 
returnable Ofab. Pur, which was delivered to the defend- 


16 Geo. LY C. R. 
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Benton v. Sut- 


ton, Ka. Ter. 


Glcape. ' 


have the defendant always ready to bring before the Court 
if commanded by habeas corpus, or otherwiſe. Lord Rayn, 
775. 7 Mod. 29. And, even upon habeas corpus, the «ar. 
den and ma: ſhal ſhall have only a convenient time to bri; 
the priſoner into court, and back again, which; if the 
exce d, it is an eſcape. See Cro. Car. 14. Hob. 201. 
Hardy. 476. 1 Mod. 116. Hutt. 129. The relolution; 
in which books obviate the inconvenience of the docrin 
laid down in 3 Rep. 44. On the other queſtion we ar 
equally clear, that in an action of debt, which goes for a 
ſpecific thing, the whole mult be recovered, or nothing. $9 
are the precedents before cited in Raſtal and Saunders; ſo ii 
is held, Fitz. Abr. tit. Damages, 81. Alford and Tatnl|, 
1 Med. 1570. — Judgment tor the plaintiff pro tts. 

So if a ſheriff's officer, having taken a priſoner in executin, 


37 Geo. 3. C. B. permit hin to go about with a follower of his, before he 
1 Pal. & By. 24. takes him to priſon, it is an eſcape.— This was debt again 


# 


the d- fendant, as ſheriff of Surrey, for an eſcape of a pri- 
ſoner in execution. In a ſuit, in which Benton was the 


plaintiff, and one Evans the defendant, a writ of ca. fa. re- 


turnable on the zd of November, was ſued out on the 1ſt of 
June, againſt Evans, and delivered at tne ſheriff's office 
and a warrant made out thereon to Denolh and Benten 
(the plaintiff's father), Soon after, a ſimilar writ iſſued 
againſt Evans at the ſuit of one Tibbits, returnabie on the 
th of November, and a warrant was made out thereon to 
one Purkiſs, the theritk 's officer: by virtue of which laſt 
writ, Evans was arreſted on the 257th of September, and 
carried to a lock-up-houſe belonging to the officer. On the 
24 of October, he was permitted by Purkiſs to go in company 
with one of his fullowers, of the name of Iſaacs, to his own 
h:uſe, for the purpaſe of ſettling his affairs, and, on the 74, 
was ſeen riding in St. George's Fields, in a chaiſe- car 
attended by the jame perſon. On thele facts, the judge being 
of opinion, that no eſcape had been made out, directed a 
nonſuit. It was afterwards moved, that the nonſuit might 
be ſet aſide, and a new trial granted, on the ground tha. 
there is a diſtinction between execution and meſne proceſs 
On the latter, the ſheriff may let the priſoner go, upon his 
honour or promiſe, and is not liable to be puniſhed, provided 
he have him at the return of the writ. But, with reipect to 
the former, it is diifeient ; there, if the bailiff voluntarily 
permit the priſoner to go at large, though only for a minute, 
he cannot afterwards retake hun; and for this was cited 
Atkinſon v. Mattifin. EYRE, Ch. J.— What ſhall be deemed 


being at large, and, therefore, an eſcape, may be difficult to 


_ aſceriaio; and whether, in this particular caſe, the indul;- 


ence ſhewn to the priſoner will be an eſcape, may admit cf 
conſideradle doubt. But, in this caſe, Evans was in no 
cuſtody 


Eltape. 


cuſtody at all, under the circumſtances of this caſe. The 
cuſtody of the follower, after the writ once executed, 
amounted to no.hing; he could have no po er to detain 
the priſoner if he h d choien to eſcape, and the warrant 
would have been no juſtification to him, if any miſchief 
had happened; which reduces the caſe to this point, that 
the priſoner was found abſolutely at, large. On this narrow 
ground, I am prepared to fav, that the nouſuit was wrong: 
on the general o::e, I think it woul.: require tome conſi- 
deration. Undoubtedly, the effect of proceſs of execution 
is to operate immediately by the dureſs of impriſonment; 
and caſes may be pu, where, if the offi-er attempted to 
juſtify any lng h of indulgence, under c lour of the priſoner 
being always in his preſence, the Court would ſay, that it 
was an eſcape. Suppoſe tlie officer wore the livery of the 
priſoner, and rode with him to a horſe-race, this would be 
contrary to the exigency of the writ. Whether any diſ- 
tinction can be ſafely drawn, between this laſt ſtrong caſe 
and the laudable and comp2thonate one, of accompanying 
the priſoner to his houſe, for the purpoſe of enabling him to 
examine his books, and ſettle the means of diſcha ging his 
debt, I ſhould have conſiderable doubt. On the narrow 
ground, however, it is clear that the priſoner was not in 
legal cuſtody. BuLLER, J. — Wherever the priſoner in 
execution is in a different cuſtody from that which is likely 
to enforce payment of the debt, it is an eſcape. It has been 
aſked, whether an action on the caſe would he for not 
arreſting on the earlieſt opportunity: I have no d: ubt but 
that it would; but the damages mult depend on the parti- 
cular circumſtances. Let us put a cafe. The laſt day of 
laſt Trinity term was the 15th of Jung; ſuppoſe a ca. ja. 
to have ilfued on that day, and proof that the officer, to 
whom the warrant was directed, was in company with the 
perſon named in the writ on the 16th, and that he omitted 
to arreſt him; on the 4th of Novemb: r he does arreſt him, 
and on the 6th brings the body into court. If on the 16th 
of June, when the officer was in company with the priſoner, 
e was in good circumſtances, and between that day and 
the 4th of November he has become a bankrupt, the plaintiff 
may ſay to the officer, 1 have loſt my debt by your not 
putting the party in reſtraint ſooner; I have ſuſtained 
damages, and am entitled to recover them by an action. 
When a priſoner is removed by habeas corpus, if tie officer 
carry him out of the direct road, it is an elcape. HEATH, 
J— What is ſaid in Hobart, 202 (1), is v-ry material. 

| The 
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(1) In Holden v. Temple, Lord Hobart ſays, © Let keepers of priſons beware, 
when they receive an habeas corhus from Chancery, or any other court, bearing 
| | « teſte 


Aa4 


* 
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The rule ſeems to be, that a party muſt be taken to priſon E /7 
in a convenient time. What is convenient is a queſtion so- en 
the determination of the judge, who will admit of all reaſon. My 
able delay: but if that be made vſe of by the officer, as 3 F /a 
mcans of giving more liberty than he ought, he will be lia e . 

for an eſcape. RooKke, J.—I think the nonſuit wrong, on /a 
the ground which my Lord has ſtated, that the priſoner wa; 3 
not in legal cuſtody. I ſhall give no opinion on the general KK 
ground: I have no doubt, however, that where a party has el 
been really injured by the ſherift*s negleCting to arreſt en v 
the earlieſt opportunity, an action will he tor the injury | 
{ſuſtained —Rule abſoluie. | ki 

Alfept v. Eyles, And an action of debt will lie againſt a gaoler, for the 

1 Tr. Ter. eſcape of à priſoner in execution, though the eſcape were th 
1 32 Gco. Js C. B. . } } } / y Pl 1 . h / h or 
| ales Black, 108, WiHPout the xnmuleage /, and wrt out any fau f whatever en | 0 | 
1 the part of, the gazler, who, in ſuch caſe, can avail himſelf 10 
J nothing but the act of God, or the king's enemies, as an | Pa 
P excuie.— This was an action of debt againſt the warden of th 
0 the Fleet, for the eſcape of Francois Gabriel de Vertilluc, 1 Pe 
FH priſaner in execution. The pleas were, iſt, Nil debet ; (ly, | of 
4 'T hat the defendant 2% all due and poſſible care in his pour i 
15 to prevent the eſcape; that, not ithſtanding ſuch care, the or 
ita Jaid Francois Gabriel, without the conſent, privity, or knowledge, of 
} of the defendant, or his ſervants, Sc. did contrive, compare, 1e 
"$4 confederate, and agree, together with two other perfons, 16 
'Fi | whoſe chriſtian names were unknown, but whoſe ſur— 5 
I names were Falmer and Imber, uniawfully to break the ſaid x 
1 Priſen by and in behalf of the ſaid Francois Gabricl, and t: af 
: effet his eſcape from and out of the ſame; that the faid 2 
Tf | unlawtul combination, cunipiracy, &c. having been fo en- to 
x tered imo, the ſaid two perions unknown, in purſuance of ty 
3 ſuch unlawful combination, &c. and in order to effect the ne 
1 eſcape of the ſaid Francois Gabriel, and, juſt before the fail me 
1 eſcape in the declaration mentioned, did unlawtully, ſecre sy, ns 
P . . SES. of diſ 
1 and clandeſtinely, and without the conſent of the de/endant, 
B or his ſervants, &c. fling, caſt, and throw, and cauſe to be W. 
f flung, caſt, and thrown over, and acreſi a certain external was P. 
1 the ſaid priſon, contiguous and next adjoining to a certain me 
. houſe, part of certain premiſes, ſituate in Londim aforgſaic, etc 
j commonly called and known by the name of the Bell Savage Inn, 33 
1 not then and there belonging to the ſaid priſon, a certain rige wl 
14 5 5 | : de 
s Is | t OO ſta 
* * 
ah « teſte in tle end of a term, to have the body of one in execution in the Court the Cit 
N „ next term, that they do not, by colour of ſuch writs, ſuffer the party to go 4. br. 
7 large ali he mean time (as it is ſometimes practiſed); for the writ warrants 79 wa 
1 % mor: but that he be brought out of priſon only for that purpoſe, and only for f : 
. « much time as, in judgment of law, ſhall be convenient and neceſſary for the the 
= execution of the wit, and no mere; which, in hrivileglis adveſit, mult ever be ac 
5 46 ric,” 
3 5 - - 7 4 
A lacogers 

[: 

Þ 

Y 


— —— 


Cſrape. | 


lrader, then and there being faſtened to, and ſuſpended from, 
me of the windows of the ſaid houſe, fo contiguous and adjoining 
. the ſaid priſon as aforeſaid, overlocking the ſaid wall of the 


| ſaid priſon, for the purpoſe of thereby, then, and there, effefting 


the eſcape of the ſaid Francois Gabriel, from and out of the 
Francois Gabriel did thereby, Wc. ſecretly, privately, and 
candeſtinely, eſcape, &c. That, immediately after the ſaid 
elcave, he made freſh purſuit, &c.; that, notwithſtanding 
ſuch freſh purſuit, the ſaid Francois Gabriel, together with 
the ſaid two other perſons, fled and departed from this 
kingdom, &c.; and alſo, at the time of the ſaid eſcape of 
the ſaid Francois Gabriel, he, the ſaid Francois Gabriel, and 
the ſaid other two perſons, were aliens, and each and every 
i them was an alien, born out of the liegeance of our ſaid _ 
rd the now king, to wit, in the ſaid kir.gdom of France, of 
parents then and there being ſubjects of that kingdom; and 
that they, the ſaid Francois Gabriel, and the ſaid two other 
perſons, have not, nor had, either of them, at any or either 
of the times aforeſaid, any lands, tenements, or other property, 
in this kingdom, whereby they could be amenable to the laws 
or juſtice of this country, for, or in reſpect of, the ſaid eſcape 
of the ſaid Francois Gabriel, &c.—The replication to the 
tecond plea, proteiting againſt the ſeveral matters alleged in 
it, concluded with a traverſe : „without this, that the ſaid 
Francois Gabriel did eſcape from and out of the ſaid prifon, 
« without any negligence or default in the ſaid defendant, 
„or any or either of his deputies or fervants, &c. &c.”? 
The rejoinder took iſſue, and, at the trial, a verdict was 
found tor the plaintiff. Bur a rule was now obtained to 
he caufe, why the verdict ſhould not be ſet aſide, and a 
new trial granted. The grounds on which this rule was 
moved for were two; ONE, that an action of debt would not 
lie for a negligent eſcape; THE OTHER, that the matters 
diſcloſed in the plea, which were proved, thewed that there 
was, in fact, no negligence on the part of the defendant. 
PER CURIAM: In this caſe the plaintiff is entitled to judg- 
ment, it being clear that an action of debt will he for the 
elcape of a priſoner in execution. In the year-book, 
33 Hen. 6. c. I. pl. 3. the action was debt for an eſcape, 
which was evidently involuntary. In Plowden, 35. it is 
debated, whether the action lay at common law, by the 
ſtatute Jef. 2. or by that of Ric. 2; and an inſtance is 
cited, 45 Ed. 3. before the time of Ric. 2. of debt being 
brought for an eſcape : but the Court held, that whether it 
was by the common law; or by either of thoſe ſtatutes, vet 
tat the action laid. Lord Coke, in 2 Inſt. 382. refers the 
action to the conſtruction of the ſtatute of Met. 2; and in 
P/wden, it is ſaid, that the ſtatute of Ric. 2. extends to all 
| 8 | gaolers, 


| /aid prijon, over the aforeſaid wall thereof; and the ſaid 
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Eſcape. 


gaolers, like the ſtatute de circumſpectè agais, 13 Ed. 1. ſt. 4 
to all biſhops, as well as the biſhop of Norwich. To the 
ſame effect alſo is 1 Yentr. 2179. The queſtion, therefore, 
is not now open to argument, aad the verdict muſt be en. 
tered for the whole ſum. With reſpect to the other point, 
it is impoſſible to take that ground. As the law ſtands, 
nothing but the act of God, or the king's enemies, will be 
an excuſe. I take the notion of fire being an excuſe, to 
have ariſen from ſome ſhort expreſſions in the books. In 
the year-book, the words are, © ſudden tempeſt of fire“ (1); 
but R lle, 1 Roll. Abr. 808. pl. 6. in his abridgment, and 
Dyer, C6 b. from whom te cites, fays, © hre, «hich is the 
act of Gad,“ which ſeems to mean fire by hyhiniug.— 
Judgment for the plaintiff. 


| Weſt =. Eyles, © The affidavit of the warden to be annexed to his plea, 


6G 4 c according to the ſtat. B & q Will. 3. & 27. ſ. 6. that an 

2 Black. 1059. Eſcap:, for which debt is brought, was without his knowledge, 
may be conditional, “ if any ſuch eſcape there was;“ for if 
the d:fu..vant knows nothing of any eſcape. he is not to be 
bound to admit by his affidavit, that an eſcape has actually 
h:po-ned. | | | 


Planck v. An. If a ſheriff, having arreſted a defendant on meſne procels, 


e rk (OP Yeep him in his cuſtody after the return of the w:it, and 
Alclex, ic. Ter, then carry him to priſon, he is not liable to an action on the 
32 Gec. z. B. R. caſe as for an eſcape, if the jury find that the plaintiff has not 
5 Ter. Rep. 37. been delayed or prejudiced in his ſuit.— The decl ration ſtated, 
that the defendant, on the 1:th of January, by virtue of 2 
ſpecial capias ad rep. returnable in eight days of St. Hilary, had 
arreſted Lord Milliam Murray, &c. and after the time appointed 
for the return of the ſaid writ, to wit, on the iſt of March, 
1792, voluntarily permitted him to eſcape, &c.—It appeared at 
the trial, that Lord V. A. being in the cuſtody of the 
ſherift's officer at the ſuit of another creditor, the plaintiff's 
writ was ſerved on him on the 11th of Janu ry, 1792, te— 
turnable the 20th. That 7 prevent his being ſent to gaoh 
another writ, as mentioned in the ſecond count of the declara- 
tion, 2vas, with the plaintiſf's conſent, iſſued on the 20th, re- 
turnable as there mentioned. I hat a writ of habeas corpus cunt 
camſd, teſted the 28th of November, 1791, returnavle im- 
mediately before a judge of B. R. was iſſued and delivered to 
the ſheriff ſome little time previous to the 20th of January, 
1792, for removing Lord V. A. into the cuſtody of the 
marſhal, but that in ſact he was not brought up nor com- 
mitted till the 21ſt of April, being the day before the eſſoin- 


—_ — 


(1) But, in the latter part of the cafe, the expreſſion is, © & fuit fer ſodiir 
at enture de feu, &. . 
| | dav 


Eſcape. 


day of Eaſter term; after which the plaintiff filed a declara- 
tion againſt him. That from the time of the firſt arreſt till 
the commitment, Lord W. M. remained in the cuſtody of the 
Peril officer. There was a verdict for the plaintiff; bur the 
jury found that he had not been delayed or prejudiced in his 
juit; and the queſtion was reſerved for the opinion of tne 
Court, WHETHER under theſe circumſtances the plaintiff was 
entitled to recover? Lord KENnyYoN., Ch. J. The form of the 
precept, under which the defendant acted, is, that he ihall 
take the body of the debtor, and have hin ready to produce 
on a certain day. If, therefore, the theriff had taken him, and 
returned cepi corpus, and the debtor were not afterwards forth- 
coming, then the exigency of the writ would not have been 
anſwered: but here the exigency of the writ was performed, 
ſo far that the debtor was forth- coming when the plaintiff 
called upon him t anſwer his demand. Not finding any au- 
thority in the books. which ſays that the ſheriff is anſwerable 


under theſe circumſtances, but on the contrary, ſeeing that 


caſes may be put where the debtor cannot be carried to priſon 


before the return of the writ, as where he is taken juſt before 


the return, I think the verdict mutt be ſet aſide, and a nonſuit 


entered.---BULLER, J. There is a difference between cales 


where a party is in cuſtody in execution, and on meſne proceſs. 
In the former, a creditor has a right to the bod of his debror 
every hour till the debt is paid; and, if the priſoner eſcape, 
may bring an action of debt upon the ſtatute againſt the 
theriff, in which he may (without conſidering how far he 


muſt) recover the whole debt. But where the priſoner 


eſcapes out of cuſtody on eſne proceſ., the creditor cannot 
bring an action of debt, but is driven to his action upon the 
caſe, which is founded on the damage ſuſtained; and if no 
damage be ſuſtained, the creditor has no cau e of action, 
The damage, which a creditor may ſuſtain in uch a caſe as 


the preſent, is the delay and prejudice in recovering his debt 


ſo ſoon as he otherwiſe might: but in this caſ, tie jury found 
that, in point of fact, the plaintiff was not d-lay-d or preju- 
Jiced. I have not met with any caſe like the preſent ; but the 
reaſoning of I/hitraw v. Edeuin, I Lutw 128. is applicable. 
There to an action for an eſcape on meſne proceſs. the ſheriff 
pleaded that the debtor was reſcued out of his c ſtody as he 
was carrying him to Newgate z to which the plaintit replied, 
that the debtor ought to have been carried to priſon within a 
convenient time after the arreſt, and that he was reſcued becauſe 
the defendant neglected, &c. but the Court thought the repli- 
cation bad, and gave judgment for the defendant. I hat cafe 
therefore eſtabliſhes this point, that the ſheriff was not bound 
to carry the debtor to priſon the firſt moment, nor even witrun 


(what is there called) a convenient time, after the arrett. 


Thus it ſtood before the ſtatute 2 Ges. 2. c. 22. which enacts, 
that the ſheriff ſhall not carry the debtor to priſon within 


twenty- | 


Eſcape. 


twenty-four hours after the arreſt, Then what is the tine 
avithin which the ſheriff muſt carry the debtor to gaol ? At ile 
return of the writ ;. afterward: the ſheriff keeps him at lis 
peril, in caſe the creditor is delayed. But in this cafe the jury 
have expreſsly found that he was not delayed or prejudiced, 
and therefore the plaintiff has no cauſe of action. G Ros, |, 
concurred. | | | 
Alexander 2. In an action againſt the ſheriff, for the eſcape of a priſoner 
4 pond . on meſne proceſs, if the plaintiff cannot prove any debt 
32 Geo. 3. B. R. againſt the priſoner who eſcaped, he muſt be nonſuited, and 
4 Ter. Rah. 611. cannot recover nominal damages (1). | 
Webb v. Herne, In eſcape againſt the ſheriff, if the plaintiff aver in his 
et al. Sheriff of declaration, that J. S. was arreſted “ under a writ indorſed 
Middleſex, dai b . 2 5 | d.* 5 
Tr. Ter. or bail by virtue of an affidavit now on record,” he 
38 Geo. 3. C. B. muſt produce the affidavit in evidence, though the latter 
3 Pal. & By. 281 part of the averment was unneceſſary.— On the trial of 
this action, which was eſcape againſt the ſheriff, it appeared 
that the plaintiff, in his declaration, ſtated that J. S. was 
arreſted & under a writ indorſed for bail, by virtue of an 
* affidavit now on record,” and the plaintiff not being able to 
produce the affidavit, Eyre, Ch. J. nonſuited him, It was 
moved for a rule nj; to ſet aſide the nonſuit,—SED PER 
BULLER, J. I remember a caſe in Lord Mangfield's time, 
Where it was held unneceſſary to produce the affidavit, but 
the declaration there differed from the preſent one, ſince it 
only ſtated generally, that a writ was ſued out “ indorſed for 
bail 1.” EYRE, Ch. J. If I had underſtood this to have 
been ſuch a caſe, I ſhould have left the evidence to the jury: 
but it appeared to me that there was a ſubſtantive allegation if 
2 of an affidavit, which muſt be proved. Rule re- 
uſe h | 


Elloin. 


Anſon v. Ir an attorney appear on the face of the entry to have caſt 


Jefferſon, 


I: an eſſoin for a defendant, it is void.—This was a plaint in 


2 Geo. 3. C.B, replevin, levied in the county court of Norfolk, which was 


2 Nis. 164. removed by the plaintiff into the C. B. by a recordari facias 
Zquelam, returnable on the morrow of the purification of the 
blefled Mary, the plaintiff ſued out a pone to compel the de- 
fendant to enter his appearance, but inſtead of appearing, he 
{by attorney) caſt an in, which is entered with the clerk of 
the bins in the following words, viz. „On the morrow of 
the purification of the bleſſed Mary, Norfolk, effein for 
* John Feferfon, at the ſuit of Auſan by Heuzell and Lodge "as 


— 


(1) Ses the caſe of Gunter v. Cleyton, 2 Lev. 85, as deciding the preſent. 
_ 


Eſsoin. 


and the defendant's attorney entered a rule, that unleſs the 1 
plaintiff ſhould adjourn the gin a non pros would be figned _ | Ll 
the plaintiff did not adjourn the S bin, ſo a non pros was 1 
ſigned.—IT WAS MOVED, that the in and the non pros ; 
ſhould be ſet aſide.—PraTT, Lp. Ca. J. I cannot fay that 
cine may not be allowed in perſonal actions, becauſe Coke in 
2 In/i. on the ſtat. of 1arlbridge, fo. 125, 126, 137. ſays 
that Sins are allowed in perſonal actions; but this is a very 
obſolete practice, and a great abuſe of the law, as it is an 
unneceſſary delay of juſtice; and if the practice is to be re- 
vived, it will be neceſſary to make a new order of court. 
-— Bathurſt, J. By the ſtatute of inc. 21 Ed. 2. ſ. 12. an 
efein lieth not auhere the party hath an attorney in his ſuit; and 
by ſ. 4. an efſin lieth not where the party was ſeen in court. 
An effon lies for an attorney, though he is an officer of the 
court, but if he be ſeen in court, he cannot in, as was the 
caſe of a ſecondary of this court, and an attorney, and attended 


the holding the Hin upon the e5in-day of the fame term, . 9 
wherein he ined.-— LD. CH. J. It was ſaid, the pane was a f 
ſummons, and therefore the defendant might well n; but 1 


it is not ſo, it is only a prefixing of the day for the defendants 
to appear at Weſtminſter; here an attorney appears to have 
entered the in, and therefore it is void, and mult be ſet 
aide, and all proceedings thereon, 

The plaintiff ſued out a writ againſt the defendant, who Rooke ». the 
was a peer of Great Britain, in a perſonal action, returnable Ear! of Leiceiter, x 
the ſecond return of Eafter term. At the 1eturn, the dn BR 5 

| a R 7 Geo. 3. B. R. 
fendant caſt an eſſoin, which was not adjourned to any par- 2 Jr. Rp. 16. 
ticular day. And on the firſt day of Trinity term, the 
plaintiff delivered his declaration. It was moved that the de- 
fendant might have an imparlance to Michaelmas term, the 4 
declaration not having been delivered before the eſſoin-· day of 1 
Trinity term. PER CuRiaM: In the caſe of Argent v. i 
the Dean and Chapter of St. Paul's, E. 23 G. 3. B. R. it was 0 
held, firſt, that a corporation was not entitled to an eſſoin, | 
and ſecondly, that there could be no eſſoin in a perſonal 
action; and there the Court quaſhed the eſſoin. Where an 
eſſoin is caſt, the parties ſhould adjourn it to a particular 
day: but as that was not done here, and as no motion was 
made to quaſh the eſſoin, the declaration could not be de- | | 
livered till the firſt day of the term. But the defendant is not 
entitled to an imparlance where the plaintiff is prevented from 
declaring before the eſſoin-day, by an eſſoin caſt. And the 
Court will be glad to uſe any means to prevent ſuch a delay 
attempted by the defendant.---Rule diſcharged. | | 

If a writ be pleaded as ſued out on a day between the eſſoin- Belk v. Pod- 
day and the firſt d:y of term, and there be a ſpecial demurrer I. Wang 
tor tha: cauſe, the objection will not prevail, though the Court 20 Geo. 3 B R. 
do not fit in fact till the qu:½s die pat.---This was an action 3 Ter. Rp. 35. 
ot uclpaſs aud falſe impriſonment ; to which the GE 

| | | pleaded 


r 
- - — 
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266 Elsoin. 


pleaded a juſtification under a bill of Middleſex, ſued out on 


the Sth of April, the Court then and ſtill being at Weſt. 
' Minſter. Kc. Jo this plea there was a ſpecial demu:rrer, be- 
cad the writ was ſued out on the 8th of April, when the 
Court were alleged to be fitting, whereas the 8th of April was 
in the vacation.---Lord KEN VON, Ch. J. There is no doubt 
but that, in the eye of the law, the eſſoin-day is for mau 
purpoſ s the firſt day of the term: the guarto die poft is only 
an indulgence.--AsHHUK ST, J. of the ſame opinion... 
BuLLER, j. With reſpect to this objection, which is founded 


upon a fiction, any other fiction is fufficient to over-rule it, 


I hough in point of fact we know that writs do iſſue in va- 
cation time, yet that difficulty is obviated by teſting thei in 
term time. So, on the other hand, though the Courts do not 
actually: t on the eſſoin day, yet in law it is conſidered as 
the firſt day of the term. G ROSE, J. agreed. 


Eſtate. 


Doe, ex 4 : I hat avill paſs by a general deſcription in a deed. ]|—A deed 
1 „ of releaſe containing the words © all land, &c. belonging, uſcd, 
Wiihams the OCCupicd, and eijoyed, or deemed, taken, or accepted as part 


younger, v. thereof, &c.”” was hel to paſs leaſehold lands, which anſwered 


1 that deſcription, as Well as freehold, eſpecially againſt the re- 
Will ams, . : 2 / 8 
Tr. Ter. leaſor. On the trial of an ejectment for three acres of land, call- 


28 Geo. 3. C. B ed Portway, the title of the leſſors of the plaintiff was founded 
t Len. Black. 25. On an indenture of releaſe of the 23d of October, 1731, 
b tween James Williams the elder, James /Filliams tae 

younger (the leſlor of the plaintitt), and Thomas Williams 

{tae defendant), of the firſt part; Fames Maddey of the ſecond 

part; and Thomas Davies (leſſor of the plaintift) of the third 

part; by which the parties of the firſt part conveyed all that 

meſſuage, mi l, and lands, called Clock Mills, in the poſſeffion 

of James Williams the elder, James Williams the younge!, 

Thomas I illian:s, or ſome, or one of them, and all lands and 

meadows to the ſaid meſſuage or mill belonging, or uſed, occupict, 
and enjoyed, or deemed, taken, or accepted as part thereof, to 
Thomas /avies, as a truſtee for the payment of an annuity to 
James Milliams the elder, for life, remainder to Jam 
Maddey for torty years, to raiſe portions, &c. remainder to 
Fames Williams the younger, in tee. The lands in diſpute 
were holden for the remainder of a term of 1000 years, but 
had been occupied with, and reputed part of, the Clock Mill 
eſtate, from the year 1748 to 1785, —THE QUESTION Was, 
Whether the leaſehold land paſſed by this deed? Lord LovuG#- 
BOROUGH: This being a caſe ariſing on a deed, is to be 


diſtinguiſhed from thoſe of a like nature which have ariſen * 
| | wills 


wills (1). In general, where there is a queſtion on the con- 

ſtruction of a will, neither party has done any thing to pre- | 

| clude himſelf from the favour of the court. But in the preſent + 15 

inſtance the rule of law applies, that © @ deed ſhall be con- | 

firued moſt flrong! again the grant-r.” For if it be de- 
an 


term ined that the s in diſpute did not paſs by the releaſe {2 
| of 1781, the defendant will be permitted, after an interval of 1 
near forty years, to invalidate his own conveyance, for the | 
urpoſe of obtaining an unjuſt poſſeſſion. —GovLD, J. Even it 
if a deviſe had been made in ſuch ſpecific and particular words 5 
a5 are contained in this deed of releaſe, I ſhould have very | 
little doubt but that all lands would paſs, as well leaſehold as 1 
freehold, The word © grant“ is as proper to convey leaſe- A 
| hold as freehold property.—HEeaTH, J. of the ſame opinion. (0 
—WiLs0N, J. A conveyance by leaſe and releaſe is certainly | 
moſt properly uſed to paſs eſtates of inheritance, but it may 1 
al» convey a leaſehold intergſt. If the leaſehold lands had been "je 
exprefſed as ſuch in this deed, they would clearly have paſſed; i : 


if the intention of the parties at the time was to convey them, 
they ſhall alſo paſs. That ſuch was their intention ſufficiently 
appears from tne circumſtance of the cafe, and from the lands 
having been conſidered as part of the Clock Xlill eſtate, during 
uch a number of years. "The defendant, who was one of the | 4 
grantors, ſhall not be ſuffered to deny the effect of his own | 
&cd, | 2” 8 | 


ITVhat will create an eftate for life. By a gift from father wright ex d. 
o ſon, by deed poll, of lands to hold to him, and his us, on: 
for ever, charged with 109]. to his younger brother, at the 3 
end of his apprenticeſhip, againſt all men, the ſon takes only 18 Geo. 3. C. R. 
ati eſtate for life. On a motion for a new trial, the queſtion 2 U 1:95. 
was, What eſtate one Fohn Allingham took under a certain 
deed poll, dated the 8th of January, 1742, coming 3, whereby 
without mentioning any conſideration) Henry Allingbam 
gave, granted, bargained, and ſold unto the ſaid F:bn Allng- 
bom, his ſon, the premiſes in queſtion? To hold to the faid 
John, and his affigns for ever ; upon condition to pay unto 
his brother, Richard Allingham, younger ſon of the grantor, 
lool. at the end of the apprenticeſhip of the ſaid Rrchord 
Allingham. Henry Allingham reſerves to himſelf the rents of 
the premiſes during his natural life: and in caſe the ſaid 1001. 
be not paid to the faid Richard, by the ſaid Jahn, at the time 
Moreſaid, it ſhall be lawful for Richard to enter upon, have, 
and enjoy the premiſes as his own proper goods, until the pay- 
ment of the ſame, by the faid John, to the laid Richard: 
which he, the faid John, truly paying and performing, the 
aid Henry, will for every warrant, againſt all others unto the 


— N 1 
— 


(1) See caſes on Vils in this reſpect, in p. 49, 52, ante. * 
| ſaid 


Thomas Wills 


and Ann his 


wife, et al. 
v. Henry 
Palmer, Efq. 
et al. 

Ea. Ter. 


10 Geo. 3. B. R. 


e Burr, 2615. 
2 Bla k. 687. 


Eſtate. 


faid John, the peaceable and quiet poſſeſſion, and enjoymert 
of the premiſes. PER CURIAM: John Allingham, took only 
an eſtate for life under this deed. 


M pat will create an eſtate-tail.]—In a grant to A. B. te. 
mainder to his o2vn heirs male, his heirs male take by deſcent,-. 
But if ſuch a limitation is made by will, or by a third perſon in; 
deed, the heir male takes by purchaſe.—On a caſe for the op. 
nion of the judges of the court of King's Bench, from the court 
of Chancery, it was ſtated, that in conſideration of a marriage 
intended between Fohn Palmer, the fon of Archdale Palin, 
by a firſt wife, and Ann Danvers, the, ſaid Archdale Palner, 
by indenture of ſettlement, and fine and recovery, conveyed 
certain eſtates to truſtees, to the uſe of Archdalte Palmer, his 
heirs and aſſigns, until the intended marriage; and as to all 
the premiſes in Thurcaſton, fix meſſuages, &c. in Wailly, 
and one yard-land in Loughborough, and the ſaid meſſuage, &c, 
in Birftall, to the uſe of the ſaid Fohn Palmer for life, with! 
empeachment of auaſte; remainder to truſtees, to ſupport con- 
tingent uſes ; remainder to the uſe of the intended wife, for 
life; remainder to the firſt fon of the body of the ſaid 7% 
Palmer, by his ſaid intended wife, and the heirs male of the 
body of ſuch ſon ; remainder to the uſe of the ſecond, third, 
fourth, fifth, and other ſons; remainder to truſtees, for the 
term of 500 years; and after the end, or other determination, 
of the faid term, to the uſe of the firſt ſon of the body of the 
faid ahn Palmer, by any other woman, he ſhould marr, 
and the heirs male of the body of ſuch firſt ſon ; remainder to 
the ſecond and other ſons of the ſaid 7:h;z Palmer by any 
other woman, and their heirs male ſucceſſively; REMAINDER 
To THE USE OF THF HEIRS MALE OF THE BODY OF THE 
SAID ARCHDALE PALMER; remainder to the uſe of the 
heirs of the body of n Palmer; remainder to the ule 
of John Palmer, his heirs and afſigns fer ever. And as for, 
and concerning. the faid manor of Wanlip, with the royalties 
and appurtenances, and the advowſon, &c. of Wanlip, the 
capital meſſuage in Wanlip, in the occupation of A-chaa!? 
Palmer, and all, &c. thereto belonging, or therewith uſcd; 
from and after the ſolemnization of the ſaid marriage, to 
the uſe of Archdale Palmer, for life; remainder to 5 
Palmer for life; remainder to truſtees, to ſupport con- 
tingent remainders; remainder, after the deceaſe of Arcb- 
dale and Fohn Palmer, and the ſurvivor, to the uſe of the in- 
tended wife of the ſaid John Palmer for life. And as for the 
reſidue of the premifes, whereof no uſe was therein before 
limited. From and after the ſolemnization of the ſaid intended 
marriage, to the uſe of the ſaid Archdale Palmer for life; re- 
mainder to the truſtees, for the term of 300 years 3 and after 
the end, or other determination, of the ſaid 300 years, to the 
ule of John Palme; for life; remainder to truſtees, to ſupport 
- contingent 


Eſrate. _— q 


contingent remainders; remainder to truſtees, for 400 years: | 
and as for the premiſes. contained in the ſaid term: from and F 
ater the end, or ſooner determination, of the ſaid term of 490 
rears, and as for the ſaid manor of Wanlip, with the rights 
and appurtenants, and the adyowton of the ſaid church of 
Vaulip, and the capital meſſuages in Wanlip, with the ap- 
puttenances before limited to the ſaid Archdale Palmer, Fohn 
Palmer, and Ann, his intended wife, in remainder, one after 
another for their reſpective lives. From and after their ſeveral 
deceaſes, to the uſe of the firſt ſon of the ſaid % Palmer, by 
the faid Ann, his intended wife, and the heirs male of the body 
of ſuch firſt ſon ;—remainder to the uſe of the ſecond and other 
ſons ſucceſhvely, &c. remainder to n Palmer, and the 
heirs male of his body; remainder to Archdaie Palmer, his 
keirs and aſſigns for ever,—'The term of five hundred years 
was declared to be limited to tie ſaid truſtees, upon truſt, 
to raiſe portions for daughters. The term of 300 years 
was declared to be limited to truſtees, &c. upon truſt, 
that after Archdale Palmer's deceaſe, the ſdid truſtees ſhould f 
' raiſe zo00l. and pay the ſame to ſuch perſons as the faid _ j 
Archdale Palmer ſhould, by deed or will, appoint.--- The ; 
term of 400 years was declared to be limited to the 
truſtecs, for raiſing 1590l. for the portion of younger child- 
ren (of which there were none), payable as there is men- 
toned. The marriage took effect; and, about the 24th of 
Augnft, 1726, the ſaid John Palmer died, in the life-time of 
lis father, Archdale Palmer, leaving the ſaid Ann his widow, 
and only one child by her, viz. Ann (now the plaintiff, Ann 
Wills), his heir at law, and no other iſſue. On the death of 
Jahn Palmer, his widow, Ann, under the ſettlement, took 
pollefſion of that part of the eftate which was limited to her 
in vinture, and continued in poſſeſſion thereof till her death, 
which happened on the 27th of December, 1764. Archdale 
Paimer, the grantor, had married two wives, and, by the 
Fs, had ifſue, the ſaid John, who died in his life-time ; 
/Tilliam, who ſurvived him, and was living at his death; 
and ſeveral other children, who died infants, or without iſſug: 4 
and, by his ſecond wife, he had Henry, the preſent claimant, N 
and ſeveral other children, who are living. Archdale Palmer, 
by his will, dated the 10th of December, 1729, after reciting 
the ſaid ſettlement, and that certain lands were conveyed. to 
ruittees for 300 years, to raile 500!. in the manner above- 
mentioned, did direct and appornt, that the ſaid truſtees 
in0uld raiſe the ſame, and pay rhe ſame, when railcd, to his 0 
*xNcecutris, as part of his perſonal eſtate thereinafter to her 
given. And rhea the teſtator deviſed in theſe words follow- 
ng: AND WHEREAS, by the deceaſe of my eldeſt ſon, 
Jobn Palmer, without leaving any iſſue male, that part of my 
late at Manlip, which is now in my own poſſeſſion, is, by the 
Vor. III. B b ſad 


— = 
— 


— 


PAK — 


— 


— 
— F 


LY 


o PESO YE 


379 


Hleury Palmer, as heir male of the body of Archdale, took 


by Thomas /7 lis and Ann, and the other plaintiffs, againſt tic 


Cktate. 


ſaid marriage ſettlement, veſted in me and my heirs in fee-ſinjl, 
ſi.bjeCt to the {aid term of 300 years, 1 do hereby give au 
deviſe the ſaid eſtate, with all and ſingular the appurtenanc; 
thereto bel;nging, to my fon William Palmer, for and duriny 
the term of his natural life ; and, after his deceaſe, to his fi 
and ſecond, and all and every other fon and ſons by him lauf\.; 
begotten, er to be begotten, ſucceſſruely, as they ſhall be in 
ſeniority of age and priority of birth, and the heirs male of 
the body and bodies of ſuch ſon and ſons, reſpectively iſſuing, 
AND FOR WANT OF SUCH ISSUE, To THE HEIRS MAa!:: 
OF MY BODY BEGOTTEN,; and for want of ſuch iilue, 9 
my own right heirs for ever. — Archdale Palmer died on tle 
4th of September, 1731, leaving the plaintiff, Ann JF; 
his grand-danghter, and heir at law; and alſo leaving lis 
fon William Palmer ſurviving him.—At the death of A. 
dale, the faid ¶ illiam Palmer, his ſecond ſom by his fail urt 
wife, was heir male of his body, and next brother, of the 
whole blood, to % n Palmer. [Villiam Palmen died in 
1738, after the deatli of Archdale, and without having ſutferel 
any recovery, having had two ſons; Charlton, who ditd in 
I 736, before him, without iffi:e, and Henry, who died after 
him, in July, 1743, without having ſuttered any recovcry, 
and left a n, Henry Fohn Palmer, who died an infant. 
without flue, in December, 1762.--Upon the death af 
Henry- Johii, the defendant, Henry Palmer, the eldeſt ton, 
and heir male of Archdale Palmer, by Ann Charlton, his ſecond 
wife, entered upon t part of the eſtate in his will mentioned 
to have veſted in him on the death of his fon John, without 
iſſue male, and which was by Archdale Palmer's will deviſe 
to the heirs male of his body. -In December, 1764, 4 
Palmer, the widow of John, died.—And upon her death, 


poſſe Hon of the manor, fiſhery, and lands, which the ſaid 4% 
hel! by way of jointure for her life. —The faid Ann Palin, 
the widow of 7h Palmer, died, leaving the plaintiff, 4» 
Wills (then Aun Neraucod), her only daughter; and who 1s 
heir of the body of % Palmer, and heir at law of 7 
Palmer, her father; of Archdale, her grandfather ; and of 
Heury- Fobn Palmer, her couſin german; and who has ifiue, 
three daughters. In | iilary term, 1767, a bill was brought 


faid Henry Paliner, and the other defendants: and by fuci 
bill, THE PLAINTIEFS, THOMAS WILLS, AND ANN, HI 
WIFE, IN HER RIGHT,. AS SHE IS HEIR AT LAW, AND 
HEIR OF THE PODY OF JoHn PALMER, AND HE1R GE- 
NERAL OF THE FAMILY, CLAIMED, UPON FAILURE oT 
S$SUE MALE OF THE WHOLE. BLOOD, 20 be entitled, l. 
virtue of the ſettlement, to the reverſron in fee of that fart 7 
the ſettled eftate of which the reverſion in fee was limited % i 


po 
Ss ſettle melt 
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{#lement to John Palmer; and likewiſe claimed as heir at law 
if Archdale, the manor, advowſon, and capital meſſuage of ' 
anlip, and all the eftate of which the reverſion in fee was 
limited to Archdale, As NOT DEVISED BY HIS WILL; and 
therefore prayed ifſues at law for trying ſuch title; and to 
have poſſeſſion, and an account of the rents and profits of the 
eſtates. The ſaid defendant, HENRY PALMER, by his anſeuer 
claimed the eftates firſt mentioned in the ſettlement, and comprized 13 
in the 500 years term, as HEIR MALE OF THE BODY of - 4 
ARCHDALE, under the limitations in the ſettlement ; and the fi 
reſt of the eftates, as HEIR MALE OF THE BODY ef ARCH= | 
DALE, by virtue of the deviſe in his 207¼/l-.— THE QUESTION 
was, « WHETHER any and 9vhat eſtate paſſed by the ſaid 1 
« INDENTURE dated the 15th day of May, 1723, to the de- [ 
„ fendant, HENRY PALMER, as HEIR MALE OF THE BODY 
* if ARCHDALE PALMER, the grantor ?” And © Whether any 
& and act eſtate paſſed to the ſaid defendant, HENRY PAL 
& MER, as HEIR MALE OF THE BODY of the ſaid ARCH- 
* DALE PALMER, by his w1LL, dated the 10th day of 
« Pecember, 1729 - PER Curiam: We are of opinion, 
that the defendant, Henry Palmer, by the indenture, dated the 
I5th of May, 1523, took by Be eENT, as heir male of the 
boy of Archdale Palmer, the grantor.—In cafe a ird perfor 
had been the grantor, we ſhould have thought that Henry 
Pumer would have taken an eſtate in tail wale by puxchAS 
under the deſcription of © Heir male of the body of Archdale 
% Palmer.” And we are of opinion, that an eſtate in tail 
male paſſed to the defendant, Henry Palmer, as heir male of 
the body of the ſaid Archdale Palmer, by his will, dated the 
roth day of December, 1729. 
illiam Crefawick, on the 27th of January, 19 30, by deed of Penn: ex _ 
ferment, in confideration of his intended marriage with Sarah ED Joſeph: 
Dearnatly, and 150]. marriage-portion, conveyed the premiſes Hobibn, of &f. | 
to John Dearnally (father of Sarah) and Thomas Crefwick, and Ea. Ter. 1 | 1 
the ſurvivor of them and his heirs ; upon truſt, as to part, „ 
that they ſhould ſtand ſciſed, from the marriage, to the uſe of 2 Black. Rep. 69 . 
the ſaid William Creſavick and Sarah, for their lives and the 
life of the ſurvivor, in part of her jointure and dower ; re- 
mainder to the uſe of the «© Heirs of the ſaid William 
* Creſwick on the hoh of the ſaid Sarah lawtully begotten 
* Or to be begotten; the MALE to be preferred before the 
* FEMALE, and the ELDER before the YOUNGER.” — There 
was iſſue of the marriage, two ſons [ F1rsT, 1illiam Creſ- 
ics (the eldeft), who died in 1750, leaving iſſue -. Mary, / 
who died, leaving iſſue William Froggatt, one of the de- 
iendants ;] [ SECOND, Fohn Creſevick, who died, leaving 
nue two ſons, viz. 7obrn Creſwick, his eldeſt, who died 
vithout iffue, and William Crefwich, his ſecond, the leſſor 
or the plaintiff, }— The for of the plaintif, the grand- 
| B b 2 | ſon, 
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ſon, claimed as heir male, under this ſettlement.---The 
queſtion was, “ Whether this limitation was in tail male; 
« gr whether it was either a limitation in tail general, or 
« elſe a void limitation, for its uncertainty, ſo that Mary, 
© the daughter of the eldeſt ſon of old YJilliam, might 
« claim as heir at law to old WMailliam, the ſettler of tle 
& eſtate?” In either of the two latter caſes, the claim of 
the leflor of the plaintiff, as heir in tail male, would be at 
an end.-- And the counſel for the defendant endeavoured to 
ſhew, that there was nothing to hinder the deſcent to the 
heir at law, though claiming through a female. That the 
limitation is to all the heirs of the body, &c. and the wolds, 
The male to he preferred before the female, and the elde: 
ce before the younger,”? were therefore mere words of forn 
and operate nothing; and may be referred to the immediate 
children of the marriage, to ſhew how they ſhould take.---, 
Bur THE WHOLE CouRT agreed, « That it was an eſta: 
„jn tail male.“ : | | 


Poe cx dim. A ſettlement was made before marriage, of a freehold e, 
3 Vo tate, to the huſband and wife, for life; and aticf their d. 
3 ceaſe, to the heirs of the huſband on the wife; and of co- 


19 Geo. 3 C. B. pyhold, in borough Engliſh, to the huſband and wife, tc: 
2 Black. 1228. life; aud after their deceale, to the heirs of their two bodies, 
in ike manner, and to the ſame uſes, as the freehold—held 

that the voungeſt ſon ſhall ſucceed as heir in tail to the copy- 

hold. Charles Aiftrep, the father, being ſeiſed in fee of a tree- 

hold eſtate, and alſo of the premiſes in queſtion {being copr- 

hold of inheritance, deſccndibie, by the cuſtom of the manor, 

to the youngeſt ſon), by leaſe and releafe, of the 11th of 

October, 1732, previous to his marriage, ſettled his freehoid 

eſtate to the uſe of himſelf and Ann, his intended wife, tor 

their lives, and the life of the ſurvivor; and, after their de- 

ceaſe, to the uſe of the heirs of the body of the ſaid Charles, 

on the body of the ſaid Ann to be begotten, with remain 

der to his own right heirs. And alſo covenanted to {ur- 
render the copyhold to the uſe of himſelf and his faid in- 

« tended wife, and the heirs of their two bodies, to be be- 

« gotten, in lite manner, and to the ſame uſes, as the free- 

& hold, lands, and tenements, thereinbefore mentioned, are 


« ſettled and conveyed.” The marriage took effect, and 8 
the iſt of October, 1735, the ſaid Charles Ai/irop ſurrendered app 
the copyhold premiſes to the uſe of himſelf, and Aun his Ces 
wife, for their lives, and the life of the ſurvivor; and after Smy 
their ſeveral deceaſes, to the uſe of the heirs of their two 8 
bodies lawfully begotten, or to be begotten ; and for want 0! Gor 


ſuch iſſue, to ſaid Charles Aiſtrop, his heirs and affigns, for of t 
ever; and the 2d of October, 1736, ſaid Charles and Ai f 


. . A . * 0 
were admitted accordingly. Ann died in 1757, and Chari rem 
in 1760; leaving iſſue of the marriage the defendant, t11e1! 5 

| Fe 0 » 1 
eldeſt ſon, and the leſſor of the plainuff, their youngcl, prel 


born 
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korn in 1759.—THE QUEST:ON was, Whether the leſſor of 
the plaintitf is ntitied to recover *—PERCURIAM : There : 
is reaſon to ſuppoſe that the parties might not mean the two 
eſtates to go iu a different channel. : But this 1s only a ſup- 
notion ; aud, if certain, ſtill as thzs 75 a legal eſtate, it is not 
in the powver of the parties to alter the legal courſe of dejcent. 
{t is an eſtate executed, and ſeems to be an eſtate tail in the 


fatier and mother. Had it been exccutory, and upon arti- C 


cies, then, according to lord Hardwicte's doctrine in Dix- 9 
el; caſe, the Court might have contidered the word heir ; 
23 2 word of purchaſe : but, in the preſent cate, it is impoſe | | 


fble.---GoU1 Dy J. agreed.---BLACKSTONE, J. I think the 
freehold is clearly veſted in the father only, in fpecial tail; "4 
the copyhold in both father and mother. So far there is a g ö 
difference made in the outſet; notwithſtanding the words, 14 1 
like manner, &c. I conceive there appears no intention in 13 
fvour of either ſon excluſively ; they are left to the diſpoſi- 
tion of the law. The heir is intended to ſuccecd; but who ; 
that heir ſhall he, muſt be left to the legal courſe of d-fcent, | 
In the freehold, it is the eldeſt fon; in the copyhold, the 
youngeſt ; and had there been only two daughters, b th 
would have ſucceeded in both. In like manner, only mcans 
that both eſtates thall be intailed. To prove it un eſtat tail, 
fee Doe ex dim. Creſtwick & Hobſon, B. R. Ea. Per. 10 Geo. 
3. (ante p. 37 1.) NAREs, J. of the ſame opinton.---Peitca 
to the plaimiff. 5 | 0 
A limitation in a deed, to the uſe of A. for life, with re- Owen v. Sri h, 
mainder to the firſt ſon of the body of A. lawfully iſſuing; Fi Fer. 
. . a 5 36 Geo 3. C. B. 
and for default of ſuch iſſue, to the ſecond, third, and other? ;5, 4 4, 
ſons of A. and of the ſeveral heirs male of the body and 594. 
bodies, of all and eveiy ſuch ſon and fons reſpectively iſſu- 
Ing, gives an eftate in tail male to the firſt ſon of A. In 
the year 1769, George Smyth, the elder, had four children, 
viz, George Smyth, his eldeſt fon, then married, Nzcholas ; his 
ſccond ſon, then married; John, his third fon, then unmar- 
ried; and Sally, his only daughter, then the wife of Samuel 
dangys.---By indenture of feoffment, of the 18th of Jule, 
1799, certain lands were conveyed by George Smyth the ta- 
mer, and George Smyth the fon, to truſtees, to uch uie as 
Gerrge Smyth the father, and Gearge Smyth the fon, ſhould 
appornt; and in default of fuck appointmem, to the wie of 
(reerge Smyth the father, for lite; remainder to George 
Smyth, for lite; remainder to truſtees to preſerve contingeut 
remainders; remainder to the firſt ſon of the body of the taid 
Ceirge Smyth the ſon, to be begotten, and of the heirs male 
of the body of ſuch ton, lawfully iffuing ; remainder to the 
2d, 3d, 4th, 5th, 6th, 7th, 8th, gth, roth, and dther ſons; 2Y 
remainder to the uſe of Nicholas Smyth, the ſecond fon of 
George Smyth the father, for life; remainder to iruitees to 
prelerre contingent remainders; remainder “ to the uſe and 
„ „ behoot 
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& behoof of the firſt ſon of the body of Nic helas Smyth, 
&« Jawfully iſſuing; and for default of ſuch iſſue, to the ute 
« and behoof of the 2d, ad, 4th, 5th, 6th, 7th, 8th, qr, 
« 1oth, and of all and every other fon and fons of Niche; 
« Smyth, lawfully iſſuing, whether born in his life-time, ot 
« after his death, ſeverally and fſucceffivelv in remainder, 


c ons after another, as they and every of them ſhall happen 


« to be in priority of birth, and ſeniority of age; and of the 
« ſeveral heirs male of the body and bodies, of all and every 
& ſuch ſon and ſons reſpeCtively iſſuing ; ſo that the elder of 
« ſuch ſons, and the heirs male of his and their bodies, ſhall 
« be always preferred.” &c.—Remainder to truſtces for 2 
« term of 800 years, and ſubiect thereto to John Smyth, be 
cc third ſins jor life, and to his firſt and other ſons, in tail male,— 
« Remainder to the daughter, Sally Sandys, for life, and to 
« her firſt, and other ſons in tail :;—remainder, to the right 
« heirs of the ſurvivor of George Smyth the father, and 


„ Gerrge Smyth the ſor.?*— There were alſo jointuring 
powers giving to George, Nicholas, and John, the ſons of 


George Smyth the father, the words of the power, as it we- 
lated to John Smyth, being, It ſhall and may be lawful to 
« and for the ſaid 7% Smyth, in caſe he ſhall ſurvive both 
& the ſaid G-orge Smyth the fon, and the ſaid Nicholas St, 
« and they both ſhall depart this life, without leaving any 
« iſſue male of any of their bodies lawfully begotten, by 
„ any deed or deeds, &c.“ The truſts of the term ot 800 
years were, if the ſaid George Smyth the ſon ſhould depart 
this life without leaving any iſſue of his body, lawfully 


bezotten, as aforeſaid; and the ſaid Nicholas Smyth ſpall 


. happen to have NO ISSUE MALE of his body lawfully begotten, 


born in his life-time, or after his deceaſe, or there being ſuc 
i ue male, all of them fh;zuld happen to die without iſſue male 
of any of their bodies before any of them ſhould attain the 
age of twenty-one years, and there ſhould be iſſue, one, ot 
more, daughter, or daughters, of the body of the ſaid Nich 
Smyth, lo-wfully iſſuing, then the truſtees of the term, after 
failure of iſſſie mate of Nicholas Smyth, and after Hie deceaſes 
ſhould rajte portions, &c.— George Smyth the father, and 
George Smyth the ton, both died, the lacter without iffue, 
and they made no joint appointment. Nicholas Smyth, tie 
ſecond fon, died, leaving the plaintiff (who had taken 
the name of Owen) his only ſon and heir at law. AND 
THE QUESTION for the opinion of the Court was, 
What eſtate the plaintiff took in the premiſes in quel— 
tion? On the part of the plaintiff it was argued, chat 
it was clear, upon the face of the deed, from the jb in- 
turing power, that the intention of the parties to it was that 
the firſt ſon of Nicholas Smyth ſhould take an eſtate-tal.— 
On the other hand, it was argued for the defendant, that as 
the limitation in the deed is to the fir/t fon of the body ef | 


1. 
cholas 


I: a... 
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cholas Smyth, lawfully zuing ; without any other words ſu- 
peradded, ſuch firit ſon could only take an eſtate for lite, 
notwithilanding the intent might have been to have given 
him an eſtate-tail.— Lord Ch. J. Eyre : There is demon- 
ſtration plain on the face of the feoffinent, that it was the 
intent of the parties that an eſtate-tail ſhould be limited to 
the eldeſt ſon of Nicholas Smyth. No man can read this 
d:ed without ſeeing the intent I have mentioned, though by 
ſome ſtrange blunder the uſual words are omitted. II, in- 
ded, it had topped at the limitation to the firſt ſon of M- 
chalas, 1 ſhould have agreed with the counſel for the defend- 
ant; for it certainly does not follow, that becauſe one can 
ſee an intent on the face of a deed, therefore that the words 
uſed are ſufficient to effectuate that intent. But the intent 
here does not reſt on the firſt expreſſions, but, the other 
parts of the deed reſpecting the truſts and other limitations, 
which refer to an eſtate-tail in the firſt fon of Nicholas 
Hnrth. The intent then being plain, the queſtion is, Whe- 
ther we can find ſuthcient words? I for one adhere to the 
rule which forbids the raifing eſtates by implication in deeds, 
and think that we ought not to grant the ſame indulgence to 
inaccuracy in the conſtruction of deeds, as we do in wills. 
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But here it is not neceſſary to reſort to implication, or to in- 


quire whether the ſame latitude is to be allowed to convey- 
ances, to uſes, as to wills. For here there are ſtrict techni- 
cal words capable of being applied to the limitation to the 
tirſt ſon of the body of Nicholas Smyth, ſo as to give him an 
eſtate-tail. The limitation is to the firlt ſon, and for default 
of ſuch iſſue the whole line of ſons is taken in without any 
particular limitation to them and the heirs of their bodies 
naminatim, but it is © to the ſeveral heirs male of the body 
and bodies of all and every ſuch ſon and ſons reſpectively 
* 1ſſuing.” Fortunately it is not ſaid, & to the heirs male of 
„ the body and bodies of ſuch ſecond, third, and other ſons 
* &c;” if it had been fo, perhaps it could not have been 
got over, But the limitation is to the heirs male of the body 
and bodies of © every ſuch ſon.” Now the caſe of Doe v. 
Martin (1) is an authority to warrant the application of 
thoſe words to the limitation to the firſt ſon of Nicholas 
S:2yth, as well as to the others. But this caſe is ſtronger 
than Doe v. Martin, for it does not even require the aſſiſt- 
ance of punctuation. Upon the whole, therefore, it is clear 
that the plaintiff took an eſtate-tail under the limitation in the 
deed to the firſt jon of the body of Nicholas Smyth.—HEAT H, 
J. and Rookt J. were of the ſame opinion. | 


If an eſtate be limited, by deed, to huſband and wife, and penn ex dim, 


the heirs ow the body of the wife by the huſband to be be- Trickett - 
gotten, both have an eſtate-tail. But if the remainder be OO 


— * 
* ———_—_—— 


(i) Infra, vol. IV. under title LIMITATIONS, 2 
| Bb4 limited 


28 Geo. 3 B. R 


2 Ter, Rep. 431 


r 


7 
. 


376 


limited to the heirs of the body of the wife, by-the huſband 
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to be begotten, the eſtate-tail veſts in the wife ſolely— 
George Crawſhaw, being ſeiſed in fee, in conſideration of 1 
marriage then intended between him and Mary Roper, cove- 
nanted and granted to truſtees, that he and his heirs wand 
ſtand ſeiſed of, and in, the premiſes, to the uſe of hiinſelf the 
faul GC. Crawfhaw, and his heirs, until the marriage {houl 
tale effect, remainder to the uſe of the ſaid G. Cra's thaw ond 
Mary, for their natural lives, and the life of the longer lian 
F then, © remainder to the uſe of the heirs oN the body of 
« the faid Mary, by the ſaid G. Craw/haw, lawfully ti be 
* begotten, and for default of ſuch iſſue, to the ule of the 
cc right. heirs of the ſaid G. Crawſhaw for ever.“ The 
marriage afterwards took effect, and there was iſſue of th. 


marriage four daughters, viz. Martha, the mother of i: 


lelſor of the plaintiith, Sarah, Ann, and Mary. E. Crawl au 


turvived his wife, and continued in poſſeſſion of the pre- 
miſes until the time of his death. G. Crawſhaw, on the 
17:h of November, 1783, his wife being then de: d, er! 
a fine to the uſe of ſuch perſon and perſons, as he ou 
afterwards, by deed or will, appoint. And on the 18th ot 
November, 1783, he by will deviſed all his real eſtates unt 
his daughters Hun, the wife of Richard Gillott, one of tit 
detendims, and Mary, then the wife of Thomas Hobſon, but 
ſince deceaſed, and their heirs, as tenants in common, and 
in Auguſt, 1785, died without altering his will. 7s 
Trickett, the leſſor of the plaintiff, is the only ſon and her 
of the body of Martha, one of the four daughters of 6. 
Crawſhaw, by James 1richett, her huſband. The leſſor of 
the plaintiff, on the 26th of OQober, 1787, made an actuil 
entry, to avoid the fine before the demiſe laid in the eject- 
ment.—THE QUESTION was, Whether the limitation © t9 
« the uſe of the heirs ox the body of Mary, by G. Crau- 
„ /haw, lawfully to be begotten,“ raiſed an eſtace-tail ſoleꝶ 
in the wife, or a joint eſtate-tail in the huſband and wife? 
—ASHHUR'ST, J. If the words of this limitation had bee 
* the heirs of the body of the wife by the huſband to be be- 
« gotten,” the caſes would be in 3 of the plaintt: 
but as the word is an, and not of, all the d-terminations are 
the other way: particularly thoſe in 3 Ed. 3. and in Styles, 323. 
If we were at liberty to go into the intention of the part e 
I ſhould have been inclined to have read the word F inlicad 
of on; becauſe the wife ought to be conſidered as a pur- 
chaſer : but we are tied down by expreſs authorities t0 
give judgment for the defendant.—-BULLER, J. The limi- 
tations of real property are, in general, technical. No 
rule is better eſtabliſhed than this, that where there is au 
e/tate limited to a perſm for life, with remainder to the heirs if 
the body of the ſame perſon, it is an eſtate-tail; but the limi- 
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tation of the remainder muſt be to the heirs of the body of 

hat perſon alone. Therefore, if an eſtate be limited to A. 

tr life, remainder to the heirs of the bodies of A. and P. 

its not an eſtate-tail. That was ſettled in Geſage v. 1 ayler 

Styles, 32 5. which was cited by Bathur/?, J. in the caſe of 

Froomorton dem. Robinſon v. Fharrey (1); the doctrine of 

| which caſe particularly applies to the preſent : © there Sir | 

R. Frank, on the marriage of his ſon, levied a fine, and 14 

declared the uſes to bimſelf, during the joint lives of himſelf 4 

nd his ſon Leventharp Frank ; and after the deceaſe of | 

cither of them, to the uſe of Su/an Cotele, for her life, and 

after her deceaſe, to the uſe of the iſſue male of the ſaid | 

Suſan and Leventhorp, and the heirs of their bodies; and in 4 

default of ſuch iſſue, to the uſe of the heirs to be begotten i 

od the body of San, by the ſaid Leventhorp, remainder to 5 

the right heirs of fir Richard Frank. The marriage took 

ettect, and Su/an died, leaving five daughters, but no fon. 

Sr Richard died, leaving Leventhorp, his fon and heir. A 

QUESTION arofc on the eſtate which Leventhorp took; AND 

THE COURT reſolved, /, that if he had been joint-tenant 

with the wife for lite, this had been n eſtate tail in both, as 

the word heirs is not applied to any body particularly; as . 

Lit. /. 28, Secondly, that neither the huſband nor wite nad | 

an eſtate-tail: not the huſband, becauſe he had no prior 

eſtate for lite; nor the wife, becauſe, though ſhe took an 

e ate for life, yet the heirs are not applied to her body. 

And, thirdly, that it was a contingent remainder to the 

heirs of both their bodies.” - GROSE, J. This is a joint 

eſtate=tail in the- hufband and wife. Poſtea to the detend- 

ant. | | E 
A cuſtom to bar the entail of a copyhold by ſurrender, Doe ex dim. 

may ſubfiſt, concurrently with a cuſtom, to bar by @ recovery, eee a 

though the inſtances are much leſs frequent. —On the trial pod 7 

of an cjectment, THE QUESTION was, Whether, by the 14 Geo. 3. C B. 3 

cuſtom of this manor, an eſtate-tail can be barred by a mere 2 Black. 244. 

; furrender, or whether there muſt be a common recovery | 

tor that purpoſe ? For the leffor of the plaintiff, who main- 

tained the neceſſity of a recovery, parol evidence was given by 

the ſteward, and an ancient copyholder, aged eighty-four, . 

that they always underſtood, that a recovery was neceſſary 

to bar an entail, They alſo produced a cuſtomary, to thew 

that there was a cuſtom of ſutfering recoveries in that 

manor; and it appeared from the court rolls, that fifty- 

ſeven recoveries had, in fact, been ſuffered, between 1631 

and 1770, one of which, in 1735, was upon a purchaſe of 


1 


— OI * 
7 IX - — 


(i) P, ro Geo. 3. C. B. 2 Bl. Rep. 728 3 Wilſ, 12.5. 144. ante, vol. II. p. 628. 
- Mr. 
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Mr. Seijeant Birch, afterwards a judge of C. B.— For the 
defendant were produced nine inſtances, wherein eſtate al 
had been barred by ſurrender only, two or three of which 
were ſomewhat doubtful, and the other very clear. And, 
afterwards, copies and abſtracts being laid before the Coun, 
it appeared, on an accurate examination, that of theſe ffy. 
ſeven recoveries, thirty-one only were ſuffered, in order bb 
bar eſtates-tail, viz. fourteen between 1663 and 1720, and 
ſeventeen between 1720 and 1770. That, till 1662, there 
appears no recovery for barrinz an entail 3 but that, in 
1643 and 1649, two entails were barred by ſurrender oy, 
Thar, in 1663 and 1664, there were two bars by recovery; 


from 1664 to 1696, no bar by recovery, but there were 


(in 1678, 1683, and 1686) by ſurrender only. The jucdhe 
left it to the jury (which was ſpecial), whether there was 
any cuſtom in this manor, % bar eftates tail by ſurrender, 
which they found in the negative, and, in confequence, gave 
a verdict tor the plaintiff; and the judge was well ſatisned 
with the verdict.— It was afterwards moved for a new trial, 
PER CuRrtam: This kind of limitation of copyholds is 
improperly called an entail, for the ſtatute de 4527s docs 
not extend to copyholds. It is true, that Lord Coke ſays, 
1 {:/?, 60. a. that cuſtom, co-operating with the ſtatute, may 
make an entail. But the contrary is held in 3 Rep. 8. and 
Cro. Car. 42. Rowdes and Malſter, it is ſaid, that copyholds 
cannot be entailed but by cuſtom. But, not to enter into 


| theſe niceties concerning the denomination of ſuch eltates, 


it is certain, that by cuſtom, in very many manors, eſtates 
may be limited to qualified heirs, and particularly to the 
heirs of the body; and, when ſo limited, they would create a 
perpetuity, unleſs there were ſome means devited to bar 
them: theſe are principally three; iſt, By Hrfeiture and re- 
grant. Co. C:pyb. and Kitch. 176, 178, mention this as well 
as recoveries; but the only inſtance of it in the books 18 


in 2 Saung. 422, as occurring in the manor of Wakefield. 


2d, By co:mmom recovery, grounded on what Littleton ſays, 
that plaints, in the nature of writs at common law, will lie 
in the lord's courts. Kitch. 178. 1 Roll, Abr. 50b. Rajn. 
162. 1 Lev. 136. The objections to this mode of barring 
ſuch eſtates, are well ſtated by Burnet, Juſtice, in 2 Fs 
606. The validity of them does not depend on any recovery 
over in value, for that cannot be had in the Lords” court, but 


upon the cuſtom ſettled, that this ſhall be the mode of con- 


veyance.— zd, By ſurrender only. That this is ſufficien, 
where there is no cuſtom to exclude it, appears from Sein, 


307. 2 Vern. 702. Carr and Singer, C. B. 1750, cited in 


Moor and Moor, 2 Vez. 602, 603. And that a cuſtom 0 
bar by ſurrender, may be concurrent with a cuſtom to bar 


by recovery, is reſolyed in Everall and Smalley, 1 J ie 2" 
/ Stad. 
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Stra. 1196.— 4s, therefore, the preſent verdict exc'udes the 
power 01 barring by ſurrender, the only quettion is, Whether 
there is evidence enough of a cuſtom to bar by ſurrender 
only? And ſuch cuſtom appears to hive been at leaſt 
(oeval with, and, in two inſtances, p jior to, any cuſtom to 
bar by rec very; theretore, there ought to be a new trial. 


The rule of poſſeſſio fratris does not apply to eſtates-tail, Pe. er dim. 


3 


/ 


9 


a : > . aines Gregor 
nor to inheritance» in fee-ſiuiple, without an actual poſſeſ- Jan Bs 


fon of the brother of the whole blood; therefore, waere A. Gere, v John 


and B. took eſtates-tail, and A. aiterwards conveyed his Whichelo, 


moiety to B. in tee, by leaſe and releaſe, with a covenant to 


afterwards confirmed by the fine, though that was not levied 
till after the death of the releatee. — Elizabeth Lemmon, 
widow, being ſeiſed in fee, deviſed the premiles in queſtion 
« to her ſon, Richard Lemmon, and her daughter El:zabeth, 
« wife of E, Baldy, and their heirs, for ever, provided that, 
& jf her ſaid fon and daughter thould both have iſſue, then 
both their dividends atorefaid Were to gh to the iſſue of 
& their own bodies; but, it but one of them ſhould have 


« jfſue, chen the premiſes ſhould go to that iſſue, whether it 


« he the child of her ſon or daughter aforeſaid : but, if they 
« both died without iſſue of their own bodies, then imme- 
« diately to the right heir at law, and his heirs for ever.“ 
On the deviſor's death, her ſon and daughter entered, and 
became ſeiſed of the eſtate, by virtue of the will. After- 


wards, by indentures of leale and releaſe (executed after the 


death of Edward, the huſban.| of Elizabeth Baldy), dated the 
21ſt and 22d of November, 1748, Richard Lemmon granted 
all his undivided moiety to Elizabeth Bally in fee, and 
thereby covenanted to levy a fine /r cognizance de droit 
come ces, &c. unto the faid Elizabeth Baldy, and her hears, 
of the ſaid moiety, which fine was thereby declared to enure 
to the uſe of the ſaid E/izabeth in fee. Elizabeth Baldy had 
two ſons, who died in her lite-time, without iſſue, and alſo 
one daughter, Elizabeth, who intermiurried with Thomas 
Alen, and died in the life-time of Elizabeth Baldy, leaving an 
only daughter, Elizabeth Allen. Elizabeth Baldy, by will, 
dated the th of October, 1744, deviled to her grand-daughter, 
El:zabeth Allen, in fee, © all that her part and parcel of free- 
hald lands lying in Fevington and Folkington, &c.“ Elizabeth 
Bally, after purchaſing a moiety of the eſtate from her bro- 


ther, Richard Lemmon, did not make any alteration in her 


will, but died inteſtate as to that motety, without having 


barred the entail of her original moiety, and before any fine 
was levied by her {aid brother, purſuant to the deeds of leaſe. 


and releaſe. And, upon the death of Elizabeth Baldy, on 
the 15th of December, 1487, Elizabeth Alien, her grand- 
daughter, entered into poſſeſſion of the whole eſtate. A fine 

N was 


- ; ; 4 : g Geo. 3. B. R. 
leyy a fine; that created a baſe fee in B. which eſtate was 8 Te. R 211. 


. 
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was afterwards levied, in Trinity term, 1949, of the moiety, 
wherein Elizabeth Alen was plaintiff, and the ſaid Richard 
Lemmon, the elder deforciant, but no deed to lead the wits 
of ſuch fine was then, or at anv time afterwards, exccuted, 
On the 27th of July, 1749, Elizabeth Allen intermarried 
with Benjamin Prozker, and died in April, 1790, without 
ie, and inichtats, Richard Lennnon, the elder, had iſſue by 
his firit wife one jon, named Richard Lemmon, and a dauch- 
ter, Martha ; and by his ſecond wife hed iſſue three daugl- 
ters, Ann, Hlizabeth, and race, all of whom ſurvived their 
father. Richard Lemmsn, the fon, afterwards died without 
iſſue, and inteſtaete, leaving his filter Martha of the whole 


blood, and his three fiſters of the half blood, and the faid 


Hltzabeth FEroker, him ſurviving. His fiſter Martha inter- 
married with ohn Whichels, and afterwards died, leaving 
ahn Whichelo, the preſent detendant, her eldeſt ſon and 
heir at law, who, on the death of Elizabeth Broker, entered 


into poſſeſlion ot the premiſes which he now retains. Ann, 


the eldeſt dingiter of Kichard Lemmon the elder, by his 
ſecond marriage, is dead, leaving James Gregory, one of tlie 
teſtors of the plaintiff, her grandſon, and heir at law. 
Elizabeth, the ſecond daughter of Richard Lemmon the 
elder, by the ſecond wertre, died in June, 1789, without 
Aue; and Grace, the third daughter, is alſo dead, leaving 
Diones Ceere, the other leſſor of the plaintiff, her only ſon, 
and heir at law. — IHE QUESTION was, Whether the plain- 
tiff was entitled to recover the ſaid two third parts, or 
either of them? If ſo, the verdict to ftand; if one only, 
the verdict to be entered accordingly ; if neither, a verdict 
to be entered for the defendant. _"Fhe leſſors of the plain— 
tiit, one of whom was the grandion, and the other the great- 
grandſon, of R. Lemmon the elder, through his daughters by 
his ſecond marriage, claimed to be entitled each to one 
third, and the detendant, who claimed through the eldeſt 
daughter of Richard Lemmon the elder, claimed to be 
entitled to the remaining third. Lord Kenyon, Ch. |.— 
In the caſe of eſtates tail, the half blood, coming within the 
deſcription of the entail, may inherit as eftectually as the 
whole blood. There the rule of peſſeſſio frotris does not 
apply ; neither does it in the caſe of peerages : nor does that 


rule hold even with reſpect to inheritances in fee-ſimple, 


unleſs there be an actual poſſeſſion of the brother, or that 
which has been deemed equivalent; for, in that reſpect, 
there is a difference between freehold and chattel leales 
outſtanding. In the former caſe, unleſs the elder brother 
afterwards obtain poſſcſhon, by the receipt of rent, or othet 
acknowledgment, the deſcent will be to the younger brother 
of the halt blood, in preference to the ſiſter of the whole 


blood: but, in the caſe of a chattel leaſe outRanding, the 
| | poſſe on 
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poſſeſſion of the tenant is the poſleſſion of the landlord, and 

chere the rule of poſits fratris attaches (1). In this caſe it 

dearly appears, that the children of EU ZAbeth Lemmon took 

eſtates tail under her will. But it alſo appears to me, at it 

were neceſſary to enter into that queſtion, that the convey- 

ance by Richard Lemmon, one of the tenants in tail, of his 

moiety to his ſiſter, having created a baſe fee (2), that eſtate | i 

{> created was afterwards confirmed (3) by the fine, which, 

tough not levied until after the death of the releaſee, vas 

711erned by the previous deed to lead the uſes of it. Per 

Curiam : Verdict to be entered for the plaintiff for two thirds. Driver, ex dm. 
In order to diſcontinue an eftate-tail, it is neceſſary that tene 2 Huf- 

the party diſcontinuing ſhould be actually ſeiſed by force of 47 Seer, 

the entail.—By a marriage ſettlement, Mary Burton was 29 Geo. 3. CB. 

tenant for life of the premiſes in queſtion, remainder to 1H 265. 

Richard I illiams (the intended hutband) for life; remainder 

t truſtees, to preſerve contingent remainders; remainder to 

Sarah Biſhop (the intended wife), ior life, in bar of dower, &c.; 

remainder to the firſt and other ſons of Richard Williams 

and Sarah Biſhop, in tail male; remainder to their daugh- 

ters, as tenants in common in tail general; remainder t3 

Mary Burton in fee, — The marriage took effect, and, ſome 

time afterwards, Henry Burton, the hutband of ary Burton, 

joined with her in levying a fine, /ur cegnigance de dreit 

tantum, with releaſe and warranty ot her remainder in fee, 

to her uſe for life; remainder to the uſe of the heirs of her 

body by the faid Henry Burton, or any future huſband, in 

ta] general; remainder to Henry Burton in tee. Richard 

Williams died in the life-time of Sarah (Biſbop), his wite, 

but left no iſſue, Henry Burton allo died without Ieav- 

ing iſſue, having deviſed all his eſtates, &c. whatever, 

o Michael Burton, his brother and heir at law, under whom 

the leſſor of the plaintiff claimed. Afterwards, Mary 

Burton and Sarah Milliams (late Biſhop), joined in levying a 

ane, ſur cognizance de uralt come ceo, &c. of the premites, t 

the uſe of certain pe: ſons in fee, under whom the detendant 

claimed. On this caſe, a doubt was ſuggeſted, whether the 

et ie tail, which Mary Burton took by the fine, ur cigni— 

zance. de droit tantum, was not diſcontinued by the nue, ſur 

cgnizance de droit come ceo, &c. aud the remainder over to 

Henry Burton, diveſted and turned to a mere right, ſo as to- 

take away the right of entry, and put the plaintiff to the ne- 

<ility of bringing a real action. Sep PER CUR1AM: As 

Elary Burton was tenant for life under the ſertlement, when 


— — — — — 


ep. 390. inſerted in this vol. under title, Hee, 


1) Dee v. Keen, 7 Ter. R 
G. Lit. 15 a. and Jenb. 242. , 

(2) Vile Mar jill v. Clarke, 2 Ld. Ray. 779. Crondrig lt d. Zvrrel Y, il al, and 
Hin, 3 Burr. 1703, and inferted in this vol, under title Fave and RECOVERIES; 
824 Doe d. Nerille v. Rivers, 7 Ter. R E. 276, arcs p. 139 

(3) Vide Stahllton v. Stabilter, 1 Aft 8. 
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ſhe joined in levying the fine, ſur cognizance de droit come ces 
& c. there was no diſcontinuance of the eſtate tail in remainder 
for it is a ſettled rule of law, that in order to work a difcon- 
tinuance of an eftate tail, it is neceſſary that the party dif. 
continuing ſhall be actually ſeited by force of the entail, 
Litt. J. 637. — Bredon's &ſe, 1 Cs. 76.— Earl of Clanricart! 
Cafe, Hob. 273. (1).—Stephens v. Britteridge, 1 Lev. 34,— 
1 Koll. Abr. 034-— Gilb. Tene 117. Cruiſe, on Vines, 259, 
| 255. | 8 
Goodright «x By a marriage ſettlement, lands were limited to truſters, 
ory par viz. as to the premiſes in the firſt demiſe, to the uſe of '/r, 
Tr. Tis. Burton for life; remainder to Sarah Biſtob, till the marriage; 
32 Geo. 3. C. B. remainder to Richard N illiam, for lite; remainder to truf- 
2 Hen. lack. 46. 
remainder to truſtees for 500 years; remainder to the pi 
and other ſons of Richard Williams and Sarah Hiſpob, in 
tail male; remainder to the daughters in common, in tail 
genera] ; remainder to the heirs of the body of Sarah Biſbib; 
remainder to Mary Burton in fee. | 

As to the premiſes in the ſecond demiſe to Sarah Bj), 
till the marriage; remainder to Richard Wuliams for ie; 
remainder to truſtees, to preſerve, &c. ; remainder to Sarah 
 Biſhap for life; remainder to the firſt and other ſons of 
Richard Milliams and Sarah Biſbip, in tail male; remind 
to the daughters, as tenants in common, in tail general; 
remainder to the heirs of the body of Sarah Biſbop; remainder 

to Mary Burton, in fee. | | 
Henry Burton, and Mary his wife, in her right, entered 
into the premiſes, in the firſt demiſe. The marriage between 
Richard Miliiams and Sarah Biſhop took place, and Richard 
Williams entered into the premiſes, in the ſecond demite, 
Afterwards Henry Burton, and Mary his wife, by a deed af 
the 24th of May, 1739, covenanted to levy a fine, fur cn 
fance de droit tantum, of her reverſion in fee, to her uſe for 
her life; remainder to the heirs of her body; remainder to 
Henry Burton in fee; which fine was levied according). 
Aiterwards, Richard Iiili;zms became bankrupt, and an act 
paſſed, for veſting his eſtates in the aſſignees under the com- 
miſſion, for the payment of his debts, &c. whereby it was 
enacted, that after payment, &c. the lands in queſtion {hould 
be and remain to and in the truſtees, to preſerve contingent 
remainders, named in the faid indenture quadripartite | the 
marriage ſettlement, and their heirs, during the life of the 
ſaid Richard MPilliams; and after the deceaſe of the fil 
Richard Williams, the ſame ſhould be and remain to and in 
the ſaid Sarah Milliams, for the term of her natural life 


AC — — 


— 


(1) S. C. 2 Danv. 577, Sir 7. nomas Raym, 36. 1 Siderf, 83. 
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tees, to preſerve, &c. ; remainder to Sarah Prihop for life; 
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without impeachment of waſte, with ſuch ſeveral remainders 
cver, as are limited of the ſaid laſimentioned premiſes, in the 
d indenture quadripartite, to take effect after her deceaſe, 
in ſuch order, courſe, and manner, as the ſame were thereby 
| lim:ted and appointed of and concerning the ſame premiſes. 
| After the making of the ſaid indenture of the 24th day of May, 
1739, and after the levying the fine thereinmentioned, and 
| after the making the ſaid act of parliament, the ſaid Henry 
Burton made his will, and deviſed all his real eſtates to his 
brother, Michael Burton, in fee, by virtue whereof Michael 
became ſeiſed of the reverſion, and afterwards died; and 


tiereupon the reverſion of and in the ſaid premiſes deſcended. 


to the leſſor of the plaintiff. Richard Williams died without 
ilue ; Mary Burton alſo died without iſſue; and, upon their 
deaths, Sarah Milliams entered upon the ſeveral tenements, 
| with the appurtenances in the faid declaration mentioned, 
and became ſeiſed of ſuch eſtate therein, as might legally 
paſs to her, under and by virtue of the ſeveral premiſes afore- 
| ſaid; and afterwards, by a certain indenture, n the 19th of 
Nevember, 1778, the, the ſaid Sarah /}liams, conveyed 
the premiſes to R:ichard I odfr, to make a tenant to the 
pracipe, in order to ſuffer a recovery, to enure to ſuch 
uſes as Sarah Milliams ſhould appoint ; which recovery was 
accordingly ſuffered by Sarah HJ/iiliams. On the part of the 
plaintiff, one of the points of argument was, that Sarah 
Williams had not a ſufficient eſtate-tail veſted in her, to 
enable her to ſuffer a recovery, and bar the remainders over. 
As to the which point, it was ſuggeſted, that under the marriage 
ſettlement an eſtate for life was limited to Sarah M illiams 
(then Biſpop), and, after other eſtates interpoſed, a remainder 


to tne heirs of her body; but that, by the act of parliament 


which paſſed on the bankruptcy of Richard Williams, her 
eſtate for life was taken away, and a new one created, the 
limitation to the heirs of her body remaining unaltered ; ſo 
that there were two eſtates created by two different inſtru- 
ments, which could not unite, fo as to give her a veſted 
eſtate tail, and enable her to ſuffer a recovery, and bar the 
remainder in fee, which was become veſted in Henry Burton. 
Bur THIS OBJECTION THE COURT IMMEDIATELY 
OVERRULED, and faid, there could be no doubt on the 
words of the act, that it operated mercly to confirm the 


L . . * Deb? # bn : I 
eiiate tail which Sarah Filliams took by the marriage 


tettlement: that the ſame objection had been made in the 


caſe of Driver v. Hufſcy (1), and the validity of it denied. 


— — 
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(1) Arte, p. 331. But as the principal pint in that caſe was of a different nature, 
and this objeCtion but Nightly mentioucd, and not infited upon, it was omitted by 
the reporter, 
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Green ex dim. 
Crew v. King. 
Tr. Ter. 


Fitate in fee ſimple.] A ſurrender of a"copyhold « to huſhand 


and wife, and the ſurvivor, and after the death of the furvivor tg 


15. Geo. 3. C. B. ( the right heirs of both,” veſts an immediate fee-fimple in the 


2 E/ack. 1211. 


huſband and wife by entiretizs, and the huſband cannot allen 
or deviſe any part of it, but on his death the whole furvives tg 
the wife. —On the trial of an ejectment there was a verdi4 


for the plaintiff, ſubject to this ſpecial caſe : Ihe premiſes 


vivor. VV hat is laid down in Lit. fect. 525. and co. Lili. 200. b. 


were copyhold, parcel of the manor of A/bford, and were 
ſurrendered in 1734 by John Beauchamp * to the uſe of 
« hn Fitzavalter and Elizabeth his wife, and the longer 
« liver of them: and after the death of the longer Jiyer 
4 of them, to the right heirs of the ſaid John and 1:/izabeth tor 
« ever.” And they were admitted accordingly. On the 
4th of September, 1769, Jahn Fitzwwalter having purchaſcd 
other copyhold eſtates in the faid manor, made a general ſur. 
render ot all his copyhold eſtates to the uſes of his will. And 
on the 23d of June, 1770, made his will, by which {after de- 
viling all his frechold and copyhold eſtates to his wife for lite, 
and after her deceaſe a certain eſtate, not now in queſtion, ts 
Thomas Merrick in fee) he gives “ All the reſt, reſidue, a 
„ remainder of his real eſtate, both freehold and copyhold, to 
& Tofeph King, to hold to him and to his heirs and aſſigns 
« tor ever.” TFohn Fitzevalter died in April, 1761, and F/- 
2abeth his wife ſurvived him, but neither of them had iflue of 
their bodies. After his death ſhe ſurrendered her eſtates in th: 
faid manor to the uſes of her will, and on the 4th of March, 
1772, deviſed her copyhold eſtate in Afford to Themas Crow, 
his heirs and aſſigns for ever, and died on the 4th of lasch, 
1773. The queſtion was, If Thomas Crew, the leſſor ot 
the plaintiff, is entitled to recover —DEHñH Grey, Ch. | 
The queſtion is not on a will, or a marriage ſettlement, 
ſo as to require us to deſert the legal operation of the 


words, in order to effectuate a ſuppoſed intention to the 


0 


contrary. It is on a purchaſe made by the huſband aft 
marriage, which muſt have exactly the ſame conſtruction 
as a voluntary ſettlement by deed. Nothing can be 
collected but from the words of the ſurrender itſelf. Ihe 
wife is not bound by it, but might diſagree to it after the 
death of her huſband; but it being for her benefit, her 
conſent is therefore preſumed. The word heirs mu? be talen 
in its legal ſenſe, as a werd of limitation, as there is ns re 
it was meant as a word of prirchaſe — Taking then the Cale in 
this light, it falls exactly within a nice diſtinction, laid down 
in our ancient books, and which having never been over-ru.c' 
continues law at this day. The ſame words of convey-nc: 
which would make two other perſons joint-tenants, will Ma? 
a huſband and wite tenants of the entirety ; fo that neither 
can ſever the jointure, but the whole muſt accrue to the furs 


Will 
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will govern this caſe. And indeed could the huſband have 
rered the jointure and diſpoſed of the wife's property, his 
deviſe would not effect it; for the ſurvivorſhip or pus accref- 
cendi acerues per mortem, the right of the deviſe is i mortem. 
Therefore the plaintiff muſt recover. Black/?one, Juſtice 
The vendor has conveyed, by the words of his ſurren er, as 
complete a fee-fimple, ** to John and Elisabeth and their right 
© hcirs for ever,”? as words can poſibly create. I entirely agree 
with the Lord Chief Juſtice as to the law of this caſe ; which, | I 
though ancient, has been recognized 1: Purefoy and ARogers, 2 | 
Lov. 39, — And Back and Andrews, 2 Yern. 120. is a caſe di- 
rectly in point, and upon a copyhold ſurrender alſo. This | 
eſtate differs from joint-tenanev. becauſe joint-tenants take | 
by moieties, and are each 1if2.! of au undivided motety of the ; 
whole, per my & per tout, which . draws after it the in- 
cident of ſurvivorſhip, or 7s accreſientt, unleſs either party 
chuſes in his life-rime to ſever the jointure. But huſband and 
wit: being contidered in law as one perſon, they cannot dur- 
ing the coverture take ſeparate eſtates ; and therefore upon a 
purchaſe made by them both, they cannot be ſeiſed by moieties, 
but both and each has the entirety. Ihey are ſeized per tout 
and not per ny. The huſband therefore cannot alien or deviſe 
tha! attate, the whole of which belongs to his wife, as well as 
hinil-if, But had they been joint tenants, while ſole, and at- 
trwards int-rmarried, they ſtill would remain ſeiſed of their ö 
reſhective moieties, and the huſband might ſever the jointure, 
and aliene his own moiety. Bro. Aor. Cui in vita. 8. This 
is on ſuppoſition that the ſurrender of 17 34 operated as a grant 
of an immediate eſtate to both Jahn and Hlisabetb in tee; 
which J hold to be its true operation. | 

f the legal intereſt in land deſcend in fee ſimple ex pœrte Coodright, leſ. 
materng, an the equitable intereit in fee ſimple ex parte puter ſee of Alton | 

. g | v. Wells cc e 
na, or vice verſa, the equitable eſtate ſhall merge in the legal, . fer. 
aud both follow the lins through which the lægal eftate deſcend- 1 Goo. 3 B. R. 
ed.— On the trial of this ejectment, a verdict was found for the 2 Pour. 783, 
Plaintiff, ſubject to the opinion of the Court, on a caſe, which, 77 774. 
5 tar as is material to be ſtated, was as follows: James Selby, 
ſerjeant at law, agreed for the purchaſe of the eſtate in queſtion, 
and paid for it, but died before any conveyance was made of 
Kt him, having by his will Tmade tubtequent to the agree- 
ment] devifed--* All the reſt of my real ard perſonal eitate 
” whatſoever, and whereſoever, to my ſaid wife in truſt, that 
© the do thereout educate and maintain my ſaid fon, until he 
* {hall attain the age of 21 years, and until he ſhall have ſuf- 
Fgciently ſetrled and ſecured to, and upon, my ſaid wife, 
„„hat is to be ſettled upon, and given to, her as aforeſaid, 
* and afterwards, in truſt, to convey and diſpoſe of all the 
* then reſt of my real and perfonal eftate, and the produce 
« taexcof, to my ſaid ſon, his heirs, executors, and aſſigns; 
6& but, in Caſe my ſaid ſon ſhall die without iſſue before be mall 
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et attain his age of 21 years, then in truſt, &c.”— Aſter ths 


Cſtate. 


teſtator's d ath, a conve anc. by leaſe and releaſe, of the eſtate 
in queſtion, Was TAG to Airs. Selby the widow, who died be 
fore the ſon attained his ge of 21 years, which he afterwards 
did attain, and died m_17 72, having been always in pofie Fon 
of the cſtate after the de: th of his Mother, and having des 
it to charitable uſ s, which deviſe was void by the ſtatute of 
mortmain (1). The Ii Un of the plaintiff avas his heir of ic 
ON. THE PART OF HE MOTHER, and the Gee, idants hit 
heirs at law ON THE PART OF THE FATHER'S MOTHE?, 
The cafe was fully argued, and the Court took time to con- 


ſider, after which the opinions of the judges were deli: ercd in | 
the following manner :I, MANSFIELD, J. (after ſtat- N 
ing the caſe — Serjeant Selby, alter his purcliaſe, was Owne: | 
of the equitable eſtate, and had a right to go into Chancery to 
compel a conveyance. After his death, the vendor conv: y-4 c 
to the widow, which conveyance, on the condition of the C 0 
Jving till 21, and making a certain proviſion for her, was t 7 
be abſolutely in truſt for him. He outlived his mother, and, j 
on her death, the truſt eſtate was completely vetted in hun 4 
(the ſubſequent limitations in the Will being on contingencies t 
which never happened), and the legal of Yate deſeend=d to him 
from her. THE Ques TION is, To whom the ahole efate Ge 0 
fcended on the death of the 1511 : for it did acicend, the > Yoviſe to t. 
gr uſes being vo id. "it deſcended from the mother, the 1 
r of the plaintiff takes rs heir ot law. But, it was comended, 1 4 
gy though he is heir, there is a truſt for the paternal heirs; and if 
it was laid to be ſettled |, that the court will not 0 truſtee tc 

to recover in <jectment, yl ſt the cut, que try, 8 n 

this was mentioned on the trial, 1 ſaid, as I did 0 the ot! vin 

the cate of Dee v. Polt (wide title Mo RT GAGE), that this + rok 8 
ſabject to the qualicicat 1, of its being clearly the caſe only 0 
of a mere truſt, for then, by taking notice of it, the Court A 
prevents delay mt expence; but it will not be cide when ther: ny 
is a doubt, but leave the no ri to a juriſdiction which te: ih 
gularly takes cognizance of matters of truſt. Ihe coun: oy 
fad, there might, peri aps, be ES on the fab; et, and the par a1. 
ties wiſhed to have the opinion of the conrt. Nov wiv ist pe: 
be conlidered as heir at law on this ejzec ment ? It would be 5 
ſuſic.cnt, for the Judgment which I ſhall deliver, to far, ti! 0 
it is not a clear Cafe, that the leſlor of the plaintiff is 2 . wy 
truſtee, for, that point being doubtful, he is entitled to res- lex 
ver at law, as he certainly has the legal right. But 1 w i 80 att 
- farthe ry and throw out ſome obſcrvations, to ſhew that its % 
not only doudbttul, but that the inclination of my epiaio "a 
is, at you CANNOT ſup Port ſuch a truſt. A caſe io c CUI _ 
ſtanced, in every particular, probably never cxiited bein tru 
and, perhaps, never may happen again. But caſcs mull otte 5 
JJ no me. 55 
(1) ꝙ Geo. 2. c. 36 | 97 2 
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have happened on which the general q11-*ion would ariſe, viz. 
ether, aꝛuben e ſtui que truſt ales in the legal effate, pj- 
[riſes under it, and dies. the legal and equitable effate foal open 013 
his death, and di ſevered for the different heirs 9 Coniider it, firtt, 
upon authority; and, ſecondly, upon principle. 1. No caſe 
has ever exiſted where it has been ſo held; nene where the 
heir at law of one denomination has, on the death of the an- 
ceſtor, been conlidered as a tru tee for the heir at law of an- 
other denomination. who would have taken the equitable eſtate, 
if that and the legal eſtate had not united. 2. On principle, 
itſe-m3 to me impoſſible; for the moment both meet in the 
tame perſon, there is an end of tie truſt. He has the legal 
interett, and all the profits, by his beſt title, A man cannot 
be a truſtee for huntelf, Why ſhould che eſtates open upon 
his death? What equity has one ſet of heirs, more than the 
other! He may diſpoſe of the whole as he pledſes, and if he 
does not there is not room for chancery to interpoſe, and the 
rule of law muſt prevail. The cafe of Dye, leſſee of Balch 
v. Putt, c. Pr. Ter. 8. Geo. 3. in the Common Pleas, is an 
authority, if it went on this ground, and I am told it did. there 
the cui que truſt taking the legal eſtate as a purchaſer, the 


deſcent was altered {1). Pudcungque vitd data, therefore, the 


'zffor of the plaintiff is entitled. If the queſtion is doubtful, 
then, in this court, the legal right muſt prevail: and, if the 
weight of opinion and argument is, that the legal eſtate muſt 
draw the truſt after it, the caſe is {till ftronger again{t.the 
detendants. WILLES, ].—lI entirely agree with my Lord as 
to the legal eftate, but my doubt is, what is become of the 

cquitable 


—ͤ— — ont SH ern emo — 


Ine circumſtances of Dae, lee of Balch, v. Putt and others were 
theſe :—Tt was an ei-&ment tried before HEwirr, Juitice, at the 
Allies for Somerſetſhire, and a ſpecial verdiét found, which ſtated. thet 
Mary Mortimer, being ſeiſed in fee of an eſtate of which the premiſes 1 
queltion were an undivided moiety, on ner marriage, convey. ad to trultees 
ande their heirs, to the uſe of thera and their heirs, upon ruſt, to per- 
mit her to receive the rents and pronts to her ſeparate ufe during fe, 
and to grant and convey the eſtate, or any part thereof, to the uic ot tuck 
perion or perfons in fee, or otherwiſe, as the, whether married, or Idle, 
Dy deed, or will, ſhould appoint, and, for want of ſuch appointment, 10 
the uſe of the huſband for life; remainder to her Ark and other fons in 
nl; remainder to her daughters in tail, as tenants in common; c- 
Tainder to her right heirs ; that the marriage 0 effect, and the died, 
£2ing her huſband and an only daughter, an infant; tnat the huſband 
#fterwards died, and then the daughter died. being ſtill under age, and 
without iſſue; that the leſſor of the plaintiff, ard one Newwion, were the 
heirs at law of the daughter er parte maternd (being the fons of two 
deceaſed ſiſters of the mother), and that, on the daughter's death, they 
entered on the eſtate; that the leſſor of the plaintiff, and the {urviving 
truſtee, by leaſe and releaſe—reciting as above, and that Ne 291977 had, 
*or a certain ſum, agreed to purchaſe the Jeſſor of the plaintiff's moicty 
"ad, in conſideration of the ſtipulated price, conveved that morety to 
Newton in fee; that, on the fame day, by leaſe and reicaſe, alſo reciting 
i: ove, the traſtee had conveyed the other moiety in fee to Newton ; 
. 7 = Tp that 
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equitable uſe, Let us ſee how the facts ſtand. The money 
was paid by the father, but he died before any conveyance, 


deviling as ſtated in the caſe, Now, hat was tae ancient 


uſe? It was to the heirs ex parte paternd, I do not agree, 
that there is no difference as to the different heirs. When 
the queſtion is between thoſe of the paternal and thoſe of the 
err line, the law always gives he preference to the for- 
mer. After the father's death a conveyance was made to the 
widow and her heirs, in truſt, So, the cſtate in her was not 


_ abſolute, but charged with the truſt. Suppoſe the ſon, in his 


life-time, had called in the legal eftate, and become a pur- 
chaſe”, there is not a doubt but in that caſe the paternal heirs 
would have /uccc eded, There having been no ſuch convey- 

ance to him, the legal eſtate deſcended to him from the mo— 
ther. But | think he took it clothed with the truſt, and ſub- 
ject tothe ancient ule. I do not ſay he was a truſtce for bim- 

ſelt, but tais aucient uſe remained uncontrolled, and revived, 
as between the different heirs, on his death, no act having 
been done to alter it. If, therefore, the queſtion were to 
come before me in another court, I ſhould decree a truſt in 
the leſſor of the plai tiff. But he certainly is entitled to the 
legal eſtate, and that is cnough here. ASHHURST, |.—We 
all agree, that if there is a doubt as to the truſt, the eſſor of 
the plaintiff i is entitled to the eſtate in this court, and there- 
fore it is not neceſſary to give any opinion on the other point. 

But, as it has been mover, I will mention, that I am inclined 
tobe of opinion, that the truſt, as well as the legal eſtate, ſhall 
go to the heirs ex parie faternd. To ſupport the contrary 
poſition, it muſt be {aid that the ſon took as truſtee for himſelf 
and his paternal heirs, for | do not ſce how the eſtate ſhall 
open tor the heirs, if he was not himſelf a truſtee. I never 
knew any caſe where the Court held, when an eſtate came by 
deſcent, that the heir was a truſtee although the anceſtor was 
not. The caſe in the Common Pleas goes a great way to de- 
termine this queſtion ; for it ſhews, that, where the truſt and 
legal eftates join, they ſhall both go according to the le: zal 


2 


eſtate. Buller, J.—I am entirely of the ſame opinion with 


my Lord, and my brother A$HHURST, on both points. On 


the fuſt, we are all ag ed, As to the ſecond, it is obſervable 
that no caſe has been cited, nor do I believe any ever exiftcd, 
vacrey in a court of equity, an heir of one fort has been deter- 


| mined to hold as 5 trultce tor an heir of the other ſort. Ina 
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that Je ion Sol 5 1 1d of all the eſtate, leaving the lellor of the plan 
271. his heir at law er parte maternu, and the defendant, his . at 
law, ex parte maternd. The qurition on the fpecial verdict. was, 
Whether rhe moicty nen by the ſurviving trultce alone co N 
(tor which moiety only the action was brought) belonged ro tlic Icitor 
of the p aintiſf, or to the defendents ? The Court un mood decided in 
favour of the latter, though it was contended, that the lega | cfare ſhrovid 
follow the old ule, which ad come to N on by deſceut, er parte maici dy 


2 Doug. 772. 


cout 
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court of Jaw, try the queſtion by this principle, viz. that, 
where two titles unite, the party thall be in of the beſt, What 
js the better title here? The clear fee ſimple eftate which de- 
ended from the mother. I think there is a miſtake in taking 
the heirs on either tide into conſideration. They had no in- 
tereſt during the life of the anceſtor; the whole vas in him. 
The only perſon to be conſid red is the anceſtor, who was 
ſeiled in tee both of the legal and equitable eſtite. A caſe has 
been put, which does not, in my opinion, vary the queſtion, 
viz. the caſe of the ſon's having called for a convoyance. How- 
erer, as the mother died before he came of age, and ſhe was 
not directed to convey till then, that caſe docs not apply. 
We are to take the facts as they ſtand. To be ſure, it he had 
aken the legal eſtate by purchaſe, the paternal heirs would 
bare been entitled; but, as he took it by deſcent from his 
mother, (and the caſe would have been the ſame if we ſup- 
poſe her to have lived beyond his age of 21, and that he never . 
called for a conveyance,) I think the truſt was merged and 

gone. —Poſtea to the plaintift. 


Evidence. 


What Perſons may be admitted to give Evidence. 


A factor who ſells for the plaintiff, and is to have ſo much in Pixon, -e al. v. 
the pound for commiſſion, is a good witneſs to prove the con- Canter, 
tract and ſale; for as a factor he is concerned both for the ven- 1 CB. 
dor and vendee : he is a mere go-beleueen, and may be a good 3 , 4% 
witneſs for either of them. 

do alſo a perſon who is employed toſell goods, and is to have Benjamin v. 
for himſelf whatever money he can procure for them beyond a Porteus 
ſtated ſum, is a competent witneſs to prove the contract be- „ CB. 
tween the ſeller and the buyer.—On the trial of an action for 2 Her, Back. 
goods bargained and ſold, brought to recover the price of a 550- 
quantity of indigo, which was fold for three ſhillings a pound 

el ght, one Bennet, the broker, ⁊1 I y en ple yd b p the pl, aint, 
ws colted as a witneſs to prove the cautract, and being examin- 
ec on the vir dire, ſtated that by his agreement with the plain- 
tiff he was to have for his own profit whatever ſum he could 
get tor the indigo above half-a-crown for the pound, which 
price the plaintiff had fixed for himſelf, but not an allowance 
&f ſo much fer cent, on the ſale, by way of commiſſion, in the 
fil vy y. | THE LD Ch. Jus. at the trial thought this was 
an objection to the competence of the witneſs on the ſcore of 
intereſt, and that as he did not come within the deſcription of 
a broker or factor, the exception to the general rule made in 
favour of their teſtimony being admiſſible to prove contracts 
Cc3 made 
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made by them, was not applicable to him, and as he refuſc 
to relenſe, the plaintiff was in conſequence nonſu:i.d. 4. 
terwards a new trial was moved for; aud Loia Ch, uf 3 
EvRE at firſt retainad his former opinion. BUT THE nr W 
Jupgts thought that this witneſs was admiſſible.— LILA A, . 
Vn great reſpect for my Lord Chief ſuſtice, I thin! ds 
witnel was adiiſlible. [canner diſtiuguiſb him from a dfb 
he muit, i think,  con'tdcred as a broker, and not as 2 
principal; he is o paid for his trouble in a particu ar man- 


ner. The reaſon for admitting him is the _neceitiry of the un 
thing, for it is often for the benefit of trade that bargair:s Een 
this kind ſhall be kept ſecret. It appears to me to be ©q ly = 
the intere!t of a broker, who is to have a per centage to fir oh 


up the price, as it was of this perſon. It is indeed his duty to 
ſcrew up the buyer; he muſt tell the whole truth refpectin; 
the commodity, but having done that, it is his duty to att tre 
higheſt poſſible price. I cannot coniider a broker as the agciut che 
for both parties; he appears to me to be ſolely tc agent of thc 
vendor, —Rooke, J. I agree with my brother {cath in 


thinking t is evidence ought to have been admitted. I tee n9 ir 
difforence in pot tor inter ſt between a perſon who ſcils upon | 1h 


c: miſſion, and one who is to have a ſhare of the profit : ot 

can | make a diſtinction between this witneſs and a common 

broker. He is an agent who makes a bargain between tua f 

others, and whole evidence is 24niitible from neceſſity, which '0 

is a neceffity created by th parues themſclves.—1.d Ch. : 

J. Eyke then ſaid: My brothers have ſtated it as a principio, 

upon h. ch they reſt their opinions, that there is no difference | 

between an gent taking to himſelf a part of the price foi INC 

which he bargains, and taking a commiſſion from his em- ab 

over upon that price. If this principle can be ſupportech 

L agree chat the evidence ought to have been received. Lit 

| there be a new trial. | 

Low w. Jolliſe, An exccuto: in truſt, who has ated, may be examined as ha 
EE B k. 2 witneſs. In this cate, on a trial at bar, it was objected t 
1 Black, 365. the competency of a witneſs, 1ſt, As being an executor it 


truſt, and ſo liable to actions. 2dly, As having acted under C01 
the tiuſt; whereby, if the will was fet aſide, he became liable 

to anſwer.— LRD MIANSFIEID, CH. Jus. In a mogen pet 
caſe of Holt and Tyrrel (Which appears in 1 Barnard. Rep. K. B. ſhe 
12. ic was held in a trial at bar, that a truſtee might be a wit- | 
neſs without releaſing; and where is the difference bet wee! lan 
an executor in truſt, and another truſtee ; his being liable to Na 
actions makes no difference; for ſo are all agents, aud yet 


they are allowed to be witneſſes — WriLMoT, J. I remenivd wa 
another trial at bar, wherein it was held, that a deviſce in 
truſt might be a witneſs. And no diſtinction was taken, be- 
tween his acting or not. Holt and Tyrrel was then cited, and 
relied upon. at ; _ 
| s de 


Evidence. 


So aiſo in this caſe, it was held that an executer who Goodtitle Lefſee 
of Fowler, et el. 


V. Welford, 
Ea. 1 er. 


takes no beneficial intereſt, is a competent witnels to prove 
the ſanity of the teſtator.— And that if a perſon wv ho is in- 
tereſted execute a ſurrender or releaſe of his intereſt, he 
may le examined as a witnefs, alttiough the ſurtendetee, 
&c, retuſe to accept the ſurrender or releaſe. On the trial 
of an ejectment, one Hearle, who was named exec::tor in 
the will, and was alfo devitee of a revertionary intereſt, ex- 
peCant on an eſtate for life, in ſome copyhold lands part of 
tle eſtate deviied, was called, on the part of the plaintiffs, who 
clauned under the will, to prove the fanity of the teſtatrix, 
which was impeached by the de endant. To obviate the 
objection of intereſt, he had fu iendered his eſtate in the 
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19 Geo 3. B. R. 
1 Doug. 139. 


copyhold lands, to the uſe of the heir at law, but he had re- 


tuled to accept the ſurrender, it was infilied for the detend- 
ant, that Hearle was an incompetent witneſs; 1ft. Becauſe 
the ſurrender was inetfe ual, and did not extingoiſh his in- 
creſt, not having been accepted; 2dly. Becauſe he had acted 
in the executorthip, having paid different legacies, and, 
therefore, had rendered himiclf liable to he ſued, it the will 


thould be fet atide. -But Lord NIANSFIELD over-ruled 


both objections, and there was a verdict for the plaintiff.— 
On a motion for a new trial, beſides the tw objections to 
{{carie's evidence, which had been made at the trial, it was 


conended, that, as executor, he was entit ed to the reſidue 


of the perſonal eſtate not diſpoſed of by the will, and was, 
therefore, intereſted, on that account, to ſupport it. Lord 
MANSFIELD, Ch. J. The ubjeciton that he was intereſted, 
becauſe, if the will thoul be fet atide, he would be an{wer- 
abe for having acted de tert, was not taken at the trial. 
Now, on ſuch a motion as the p eient, no objection to a 
witneſs ſhould be received wich was not made at the trial. 
If this new objection had been mide then, it might, p rhaps, 
have been ſhewn, that there was n reſidue, or a releaſe 


might have been given, &c.—As to the other objections, 1. 


The bequeſt to the witneſs would certainly have gone to his 
competency, if he had not parted with his intereſt ; but, as 
le has parted with it, as far as depends upon him, third 
perſons have a right to his teſtimony, and the ſurrenderee 
{hall not deprive them of it, by refuſing to accept the ſur- 
render. 2. It is contended, tliat, in au action concerning 


land, an executor is not a competent witneſs, becauſe he 


may be ſued for his adminiſtration of the perſonalty. But 
he certainly his no immediate intereſt in the action; and it 
was determined by Lord Hardwicke, on a petition for a 
cammifſion of review, and atterwards by the delegates, that 
It 15 no objection to an executor's teſtimony, that he may be 
liabl» to actions as executor de ſon tort (1). — WILLES, fo 


TS ene... * — 
*. 


(1) File Boilie v. M iſen, 1s u 1744, Cited 4 Barr, 22547 2253. 
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It is clear that an executor in truſt may be a witneſs (1), 
—AsHHURST, J. Every objeQticn of intereſt proceeds wn 
the preſumption that it may bias the mind of the wines; 
but this peſumption is taken away, by proof of his having 
done all in his power to get rid of the intereſt. 

Gou!d wv. Jones, On the tri! of an iſſue out of Chancery, it was difpntc;, 


Tr ee whether the name of one William Jones, ſubſcribed io a &. 


2 Bled. K . 354. ela ration of truſt, was genuine; and, to prove the han. 
writing forged, a witneſs was produced, who had frequer:- 
ly correſponded with Jones, but hid never ſeen him write, 
And, upon d bate, Lord Mansfield held him to bc a god 
evidence, and his teſtimony was accordingly admitted, 
_ » Evicence of the general opinion of merchants, is allowed 
OS: to be given th prove the cuſtom of merchants.—Lord 4. 
Cowley, Ea. Ter. — ! m ants.— a 
3 Geo. 3 B. R. field, Ch. J. ruled in this cauſe, which was an action on 
x Black. 417. à policy of infurance, that infurance-brokers aid Gthers 
m1 :it be examined, as to the general opinion and unden 
ſtanding of the perſons, concerned in the trade; though they 
knew no particular inſtance in fact, upon which ſuch ch 
nion was fouided, | 
ca * A creditor, having ſold his chance of recovering his debt, 
Aſignees of is a good witnels to ſupport a commiſhon of bankrupt. 
Lloyd» Furlong. order to prove the petitioning creditor's debt, only one Jade 
h « Ex, Saurcembe was called, who had proved a debt of his own to 
2 Bad. Ia. the amount of 105. under the commiffion. Upon which 
| it was Chjected, that he was intereſted to ſupport the com- 
miſhon. In anſwer to which there was produced, 1. A e- 
ceipt given by Surcombe to Granger for 26!. in conſidera ion 
of which Srcνj⏑˖¶ fold his ſaid debt to Granger, and under- 
took to align it, when required. 2. A deei of releaſe from 
Surc:mbe to the aſſignees and the bankrupt, of the ſaid debt 
of 105/. The judge thought this eſtabliſhed his compe- 
tency, and adiniitcd his evidence. Jr was now intifted, that 
there was till a poſſible intereſt remaining in Surcombe, 1ut- 
ficient to bias his teſtimony ; for it it ſhould turn out thit 
the party was not a bankrupt, Granger might recover back 
from S$rco7:be the 26], as paid without any contideration.— 
SED PER CUR.: Granger could recover nothing; for be 
buys the u hole riſque of Szrcombe's debt, at le!'s thin 58. In 
the pound, ard muſt take his chance tor the payment of !h 
Whether by dividend or otheiwiſe. 


(1 in Ces v. Tracey, Cane. M. 1515, Lord Cowher determined, “ Thit 4 

„ grantce, when he appears to be a bare truſtee, is a good eviden e, to. prove the 

« e2xecution of the deed to himielf,”” 1 P. il. 287. 290 And, in Faurtarr ,. 

Ce, B V. E. 26 Car. 2. 1 Mod. 107. it is ſaid by Lord Hale, An executor 4 

be a witneis in a caute concerning the eſtate, if he have not the ſurplutage gien 
“ Aim by the will ; and fo 1 have known it adjud ged. 


- 


A pel- 


— 


Evidente. 


A perſon liable to be contributory to a defendant, for da- French 2. Back- 
houſe, & French 


5 | ; . 4, Foulſton, 
were two diſtinct actions, of covenant brought againſt two xa, Ter. 


mages recovered, is an incompetent witneis for him. "Theſe 
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part-ownets of a ſhip, by the hufband of it, who had beenr1 Geo. 2. B. R. 


appointed to that office, by a Ceed executed by all the joint- 
owners : by which deed they impowered him generally to 
do and act as huſband of the thip, as is cuſtomary ; and to 
advance or lend, &c; and, for all payments made on ac- 
count of the ſhip, to retain, &c. He inſured the ſhip ; 
and now brought theſe actions, for the money paid by him 
for infuring it: 11 was not a demind of their reſpective pro- 
portions ; but a demand from each, of the whole ſum paid. 
Both cauſes ſtood together for trial: that againſt Backhouſe 
came on firſt. It was then agreed (AND SO THE COURT 
Now CLEARLY HELD), that the huſband had no right to 
inlure for any part-owner, without his particular direction; 
nor for all the owners in general, without their general di- 
rection, or ſomething equivalent to it. In the preſent caſe, 
it was not pretended that he had received any «xpreſs general 
direction from all the owners : but it avas inſiſted, on the part 
of the plaintiff, that they were informed of it, and acquieſced in 
it. And the plaintiff's counſel called a witneſs to prove this. 
The detend :nt's counſel denied it; and inſiſted that they 
were never informed of it before the bringing of the action. 
And this they offered to prove, by calling Mr. Foulſton, the 
defendant in the ſecond cauſe. The plaintiff's counſel] objected 
to lis competency. The defendant's counie] aniwered and 


intiſted, that there was no objed ion to his competency ;_ 


whatever there might be to the degree of credit to be given 
to his teſtimony. Lord Mansfieid held him an incompetent 
witneſs, and rejected his teſtimony upon that foot. A verdict 
was given for the plaintiff. And it was now moved, on 
behalf of the defendant, for a new trial. — And after cauſe 
thewn, THE CouRT diſcharged the rule for a new trial; 
being clearly cf opinion,“ That the witneſs was incompe=- 
« tent,” IJ he point to be left to the jury was, Whe- 
« ther the other joint-owrers being informed of the inſur— 
* ance and acquieicing in it was ſufficient evidence of iheir 
directing it?“ and this other joint-owner could not be 
called as a witneſs to diſprove it; becauſe his giving 
ſuch evidence would tend to diſcharge himſelf (1) : 
for theſe actions are brought, not againſt each defendant 
for his proportion of the inſurance-money ; but againſt 
each, for the whole of it: in which caſe, it is an ob- 
jection; and is like the caſe of an action brought againſt 
. partner for the whole debt due from the copartner- 
ſhip. f | | 


* 


— 


—_—_— 


(1) But ſee the ſtat. 28 Geo, 2. c, 56, for regulating ſea inſurances. 
h A per- 


5 Ter, Refs. 


2 


8 A. 

x + 180 
4 a * 

— a 
. W ²˙ Er ec es... 


354 Cuvidente. 


Walton et al. A perſon is not a competent witneſs to impeach a [cc | pa 
ee . rity which he has given, though he is not intereſted in by 

ley, ir. ler. Event of the ſuit {1), Upon a motion to ſet afide the ye. qui 
25 Geo 3. B.R dict and grant a new trial, the caſe reported was as tol.ow; Fu 
2 fer. Rep, 296-4 This Was an action upon a bond given by the "SIO lt po 


„to Sutton, to which there was a ple of non eſt fattum, in 
« another of -ine flatuic of uſury. Jt was proved by otic 


« witnets, for the de! endant, that the bond was given in 18 
cc conſideration of delveling up two promiſſory notes mie ins 
& by Wis, Perry, payable to Birch, or order, the one n- kn 
4 dorſe. by Zirch and Davenport Sedley, the other by / Bircs, 
60 rig and Lavinport Sedley, to Sutton. Davenport | Vs en 
* was then called by the d:fondant, to prove that the conſilera.- 


„tien jor the notes was ujurious. But his evidence wis ob- gu 
jected io 03 ts grounds ; iſt, That e was called to in- | 
6 validate a ſecurity which: he had given; and that an in 
« dorjcr of a note, independently of any queſlion c, in. 
* ccuid nit be permitted to prove a nite void, which he hin j 
„had indoricd; 2diy, I hat he was intereſted 3 in the quel- | 
& tion, which was mcant to be pui to him; for if the notes ne 
„ were given for an uſurious contideration, he would Neve 
* be liabie to pay them; though by overturning the boys, 
« they might be ſet up again. For theſe reaſons the wit- _ 


S neſs was rejecied, as being :ncompetent.” And this mo— 7. 
tion was made upon the ground, that Davenport Sedliq was * 
*2 competent wiinels, and ought to have been admided to g 
prove the fact of the ulury Lord MANSFIELD, Cb. . 4 


The old cafes, upon the compætency of witnelles, hare 
zone upon very ſubtle gr ound, But of late years the couits 
have endeavoured, as far as poſſi! le, couſiſtent with those be 
authoritics, to let the object.on go to the credit, rather tien Joi 
to the c mpetencn, of a witneſs, In this cafe, it fecems to 
me that che witnels had no intereſt in the preſent 8 
tor either way he is diſcharged, If the bond be good, it 
puts an end to the notes; if bad, the ſame ground, that nc 
vacates the bond, vacates the notes; therefore, in point ot Op 
intereſt, I think there is no objection to his competency. 
But what ſtrikes ey, is the rule of Jaw founded ou public 

policy, which I take to be this; that 25 party, 1060 Þas 
ſigned a paper or deed, ſhall ever be permitted to give 12/11m:) 
to invalidate that inflrument which he hath ſo Signed. And 
there 1s a ſound reaſon for it; becauſe every man vw ho id a 
party to an inſtrument, gives à credit to it. It is of conic- 
quence to mankind, that no perſon thould hang out fait 
colours to deceive them, by firſt afixing his ſignature tv 4 


— 


(1) See the cafe of Jordaine v. Lafkbrucke, ante vol. II. p. 457. 
| paper, 


Evidence. 


paper, and then afterwards giving teſtimony to invalidate it. 
|: js emphatically right in the cate of notes; for in conſe- 
quence of different ſtatutes, two very hard cafes lave ariſen. 
Firſt, with reſpect to a gaming note, which, though in the 
poſſeſſion of a bond fide purchaſer, without notice, is void (1). 
It is ſimilar in the cate of uſury; a note given for an uſu- 
rious conſideration, thoagh in the hands ot a fair indorſee, 
is equally void. And, therefore, whenever a man ſigns cheſe 
inſtruments, he is always nderſtood to fay, that, to his 
knowledge, there is no legal objection vhutever to them. 
The civil law ſays, nemo allegans ſuam turpiti linem eff audi- 
endus. Now apply this general maxim to the preſent cle, 
with the diſt inction which has been taken. It has been ar- 
guedd at the bar, that this rule only holds where the action 18 
brought upon the notes themſelves, and, therefore, not re- 
levant to this caſe, But I take the cates to be exactly the 
ſame. For the queſtion on the validity of the bond involves 
in it the validity of the notes. The obligee ot this bond 
truſted to the notes; he gave them up as a confideration for 
the bond; he truſted to the name of the indorier, aud that 
he:knew of no objection to the notes; and yet this fame 
perſo was atterwards called to ſay that tizey were given for 
an uunous and illegal confideration ; therefore, on that 
groundꝭ Jam of opinion that he was an incompetent witneſs, 
Wirtes, J. The general rule is, that no men fhall be permitted 
li inualidate, by his 5wvn tefſtmony, an inſirument to which he is 
e party; and there has been no cafe cited in which this rule has 
been impeached. There has indeed been an inſtance, where a 
man vas ſuffered to explain his own deed. That was a caſe 
before me at the laſt aſſizes at Lancaſter. Two brothers 
Joined in en aſſignment of a thip; and the queſtion was, 
Whether one of them had any intereſt in the vel. at the time 
of the aſſignment, He was called to prove that he had none. 
His evidence was objected to, on the ground that he ought 
not to be permitted to contradict his own deed; but 1 was of 
opinion, that he was a competent witneſs, becauſe he came to 
twear againſt his own intereſt, that he had no properiy what- 
ever in the veſſel, and he explained it in this manner; that 
the perſon to whom the aſſignment was made thought, that 
this witneſs had an intereſt in the veſſel, and wv ould not ac- 
cept the aſſignment unl-1s he were joined in it.—lt is better, 
in general, that objections of this kind ſhould go to the credit 
than t9 the competency of the wvitneſs. But the preſent queſtion 
falls within the general rule, that no man ſhall be per mictæd to 
allege his own turpitude in having given credit to a falſe and 
illegal ſccurity.—ASHHURST, J. The general rule is, that 


— 


1— ert., 
* 


(1) Vide vol. II. p. 453, 454+ 
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where a man is not interefted in the event, he ſhall be a conbeinnt 
witneſs, though he may have a bias upon his mind with re. 
gard to the ſubject-matter. As if a perſon bring two ſever] 
actions againſt two defendants for the ſame battery; in the 
action againſt one, the other may be a witneſs, becauſe he i; 
not intereſted in the event. Any objections to ſuch teſtimony, 
. ſhould go to the credit rather than to the competency of the 
witneſs: therefore, if the preſent objection had reſted ſolely 
on the queſtion of intereft, I ſhould have been of opinion that 
Sedlry was a good witneſs. But he is inadmiſſible on another 
ground, that no man ſhall be permitted to invalidate his own 
act; and here he has been a party to the fraud, by affixing his 
name to the notes, and giving them a ſanction; and having 
done that, he ſhall not be admitted upon any account, to ſay 
that thoſe notes were void. BULLER, J. It is a ſettled prin- 
ciple, that no man ſhall be permitted to invalidate his own 
act. If an action be brought on a note againſt the drawer, an 
indorſer cannot be called 2s a witneſs for him, though he is 
not intereſted in that cauſe ; and if a verdict be given again 
the drawer, and ſatisfaction obtained from him, the indotſcr is 
diſcharged. In that caſe it is his intereſt to charge the drawer; 
therefore there is no difference between an action upon the 
notes againſt the drawer, and the preſent action upon the 
bond.—As to the queſtion of intere/, it is much to be 14 
mented that there is ſuch confuſion in the caſes. I have al- 
ways been of opinion, that the beſt rule to go by, was to 
conſider echether the awitneſs was to derive any advantage fron 
the event of the cauſe: but many cafes tend ſtrong'y to con- 
tradict that idea. The material thing to be contidered is, 
whether there is any diſtinction between the intereſt which the 
win Way have in the 7/ue of the cauſe, and th rg t0 


be put co him. I am ſtrongly intlined to think that the moſt. 


ſolid ground is, to confine the obj-Qtion to on intergſt in the 
event of the cauſe : but in doing that we muſt overturn many 
- cafes. As in the caſe of con moners; it the iſſue be on a right 
of common, which depends on a cuſtom pervading the whole 
manor, the evidence of a commoner is not admiſſible, be- 
caut2, as it depends upon a cuſtom, the record in that action 
would be evidence in a ſubſequent action brought by that very 
witneſs to try the ſame right: therefore there is a good reaſon 
for not receiving his teſtimony in ſuch caſe. But the fame 
reaſon does not hold where common is claimed by preſcription 
in right of a particular eſtate ; becauſe it does not follow, it 
A. has a preſcriptive right of common belonging to his eſtate, 


that B. who has another eſtate in the ſame manor muſt hve 


the ſame right; neither would the judgment for A. be evidence 
for B. and yet there are cafes, which lay it down as a general 
rule, that one commoner is in no cafe a witneſs for another 
Then in the caſe of policies of inſurance, it has been held, that 

| one 


— 


Gvidence. 


one under-writer cannot be a witneſs for another. Ridout 
iy age Eiſt. 11 Ann. And the Eaft-India Company and 
| G/ling, Mich. 16 Ces. 2. cor. Lee, Ch. J. (1). — In theſe caſes 
ik the evidence offered tend to invalidate and deſtroy the 
inſtrument itſelf, that may be a reafon for rejecting ſuch 
teſtimony: but where ſuch evidence is offered for any other 
purpoſe, there does not ſeem to be any good reaſon why it 
ſhould not be received; for that verdict could not be given in 
evidence in another action upon the ſame policy againſt the 
witneſs or another under-writer. The cafes on this ſubject, 
which have ſtaggered me moſt, are two late ones in this 
court, by the names of French v. Backhouje, and French v. 
Fulfon, E. 11 G. 3. p. 392, ſupra. There the ſecond de- 
fendant was certainly not intereſted to ſupport the defence in 
the firſt cauſe; for if the plaintiff had recovered in that, the 
ſecond defendant who was offered as the witneſs could not 
have been charged with any part of the damages recovered in 
the firſt action. — Therefore, if there be any difference between 
an intereſt in the queſtion, and an intereſt in the event of the 
cauſe, and an intereſt in the queſtion diſables a witneſs, I 
think theſe caſes prove that this witneſs was incompetent ; for 
tie queſtion put to him was upon the validity of the notes. — 
Rule diſcharged. \ 


So in this caſe it was held, that a perſon is a competent Rent v. Baker, 
witneſs, unleſs he be intereſted in the event of the ſuit ; but 4% in «or, 
that in ſome caſes, even an intereſted perſon is a competent 2 Geo. 3. E R. 


witneſs, from neceflity.—This was an action of pit on a 
policy of aſſurance brought in the court of Common Pleas, to 
which the defendant pleaded the general iſſue. At the trial, 
the counſel for the defendant below produced one George 
Braden, an inſurance broker, as a witneſs, to prove circumſtances 
tending to ſhea that the under-writers en the fame policy were 


aut liable to pay the Iofs ; who being ſworn, faid that he was 


employed as a. policy-broker by the plaintiffs, to procure the 
policy of aſſurance in the declaration mentioned to be ſub- 
ſcribed by the defendant and the ſeveral other perſons whoſe 
names are ſubſcribed thereto as aſſurers. Aud that he, as 
fuch palicy-broker, procured the fame ts be ſubſcribed by the de- 
fendamt as an afſurer for logl. in ſuch manner as in the 
dcclatation is in that b-half mentioned ; az that he, within 
the ſpace of one hour after the ſaid policy had been fo ſub- 
ferib-d by the defendant, and the other perſons whoſe names 
ate ſubleribed thereto prior to the witneſs, /&/cribed the ſame 
Pater jor the ſum of 200l, and became on afſurer to the ſaid 
Peter Baker and amn Daten; and that an ain had been 
£117:1:ceda againſt him at the ſuit of the plaintiffs, and was then 


— — . —ä — - 


(1) Bull, NV Pri. 283. 
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depending in his majefly's court of the Bench at N minſter, t J & ( 


fuch afſurer fer the ſaid 200. for and in reſpect of the {vid ly; ere 
Mleged in the declaration; and in which action the fan; tro 
queſtion was depending as in this action againſt the defendant;: . 
and that he expects t5 contribute ts the expence of defendins iti | que 
action againſt. the defendant. And ase, that he, together with th | Wa 
defendant and ſeveral other under-writers upon the ſame pi, aon 
had filed a bill in equity in the court of Exchequer againf} fl. as 
plaintiffs, for a diſcovery of divers matters reſpecting the Policy | tw 
and aſſurance, for the purpoſe of avoiding the ſame, and 40 | COT 
praying lo be relieved againſt the ſame ; which bill in equity wp; 490 
then depending in the court of Exchequer. And thereupon the ma 
counſel for the plaintiffs objected to the admiſſion of the {1d as 
George Bowden as a witneſs ; and inſiſted that he was not » | is. 
competent witneſs on behalf of the defendant ; wwhere»/n ''» Wi 
faid defendant and his attorney produced a releaſe duly executed |: ent 
them lo the ſaid George Bowden, of all demands for any pr:- get 
portion an contribution of any coſts, either at law or in equi!y, th 
be paid by him, the ſaid George Bowden ; and it vas offered, 1 Ur 
the behalf of the defendant and the witneſs, by their attorner. ( vel 
pay to the plaintiffs the cgſis of the ſuit in equity, aud that t per 
would, at their own expence, procure the bill in equity in, 19 
diſiniſſed as to them; which offer the plaintitts did not acc:p;, be: 
alleging that the faid ſuit was ſtill depending, and there were 
other plaintiffs therein, beſides the defendant and Geng un 
Bowden ; whereupon the Judge, Lord LoUGUH BORG, | 
Fuſed to admit the evidence of the ſaid George Bowden. And are 
the counſel for the defendant THEN EXCEPTED to the opinion 
of the Chief Juſtice: inſiſting that the ſaid George Heede, N. 
was a competent witneſs for the detendant touching the matters 91 
in queſtion. The ⁊ubole of this proceeding appeared on the till it Fi 
exceptions, which was tendered to, and ſigned by, Lord {7 a 
borough. And it having been removed into this Court by v1; 
writ of error, and errors aſſigned, it was fully argued ; and on ex 
the argument, three objections were taken to the competency en! 
of the witneſs: 1ſt, That he had a direct intergſt in the jt 
inaſmuch as he expected to contribute to the coſts of it. 2c), mi 
That he had an intergſt in the que/tion put to him, as being be 


an under-writer on the ſame policy. 3dly, That be ha 3 
collateral intereſt, ariſing from his being a party to a ſuit in 
equity, which might be affected by the deciſion of this fuit.- 
Lord Kenyon, Ch. J. The queſtion is, WHRHTRARR, under d 
theſe circumſtances, Bowden was, or was not, a competes 
witneſs? T premiſe with mentioning what was ſaid by 1.9% 
Mansfield, in Walton v. Shelley, on this ſubject, That tte th 


© very ſubtle grounds. But, of late years, the courts have ©- 
« deavoured as far as poſſible, conſiſtent with thoſe authoritic% Fa 
& to let the objeftion ga to the CREDIT, rather than = 

5 „ COMPETENCY 


Evidente. 


© couPETENCY of a witneſs.” And if the opinion of ſo 
great a judge ſtood in need of any ſupport, it would have it 
from the ſentiments of Lord Hardwicke, in the caſe of King 
v. Bray, Rep. Temp. Hard. 309. who ſaid, that whenever a 
queſtion of this ſort aroſe on which a doubt might be raiſed, he 
was always inclined 79 re/frain it to the credit, rather than to the 
competency, of the witneſs, making ſuch obſervations to the jury 
as the nature of the cafe ſhould require. Now, fortified with 


two {uch authorities as theſe, I have no ſcruple in declaring my 


concurrence that, wherever there are not any poſitive rules of Inn 
gnainft it, it 7s better to receive the. evidence of the wwItne/s, 
making nevertheleſs ſuch obſervations on the credit of the party, 
as his ſituation requires. Then it is to be conſidered, What 
is the queſtion put to a witneſs on his voir dire ® It is, Is he 
really intereſted in the cauſe ® Sometimes indeed the counſel 
enter into the detail, and atk how he zs intere/ted. But the 
general queſtion involves in it all the others, and amounts to 
this, Whether the record in that cauſe will affect his intereſt (I)? 
Upon that ground has the caſe of commoners proceeded : it is 
very probable that in preſcriptive rights of common, other 
perſons living in the ſame manor may have correſpondent 
rights: yet, unleſs the queſtion turns on a cf equally 


beneficial to them all, the teſtiinony of one muſt be admitted 


to prove his neighbour's right. But if the right be claimed 
under a cuſtom that all the inhabitants of the pariih ſhall have 
2 right of common, all thoſe who fall under that deſeription 
are intereſted, becauſe the verdict in that cauſe may afterwards 
be uſed as evidence to eſtabliſh the fame right in the reſt. 
Now in this caſe, the objections made to this witneſs are re- 
ſolvable into the three mentioned by the plaintiff's counſel. 
Firſt, that he had a direct intereſt in the ſuit. i true that 
- be had an iutereſt when he came into court ts give his evidence, by 
virtue of that engagement which he had made : but the bill 5f 
exceptions alſo ſtates, that a releaſe was executed to him, which 
entirely removed that obfectiom. I he next odj-ction is, that the 
witneſs was party to a ſuit in equity, and that eventually he 
might be liable to the coſts: but no perſon but the plaintiſts 
below could call on him for thoſe coſts ; now the defendant be- 
low, and the witneſs, offered that the bill ſhould be diſmiſled as 
to them at their own coſts, which however was refuſed : but 
after ſuch a refuſal, neither in juſtice or common ſenſe can we 
ſuffer thoſe parties to make the obj-Ction. Ihen the remaining 
objection is, that he was an under-writer on the ſame policy. 1 
muſt acknowledge that there have been various opinions upon 
this ſubject, and that it is impoſſible to reconcile all the cates, 
Then we have only to conſider what are the principles and 
good ſenſe to be extracted from them all. | think the principle 


ec. — — —— — — 
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(1) Vid. Trelatney v. Thimas, infra, 
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is this; the proceedings in the cauſe cannot be uſed for bin, 
he is a competent witneſs, although he may entertain wiſhes 111 
the ſubect, for that only goes to his credit, and not t his wy 
petency ; as where he lands in the ſame ſituation with the party 
for whom he is called to give evidence, there is no doubt but 
that it may influence his teſlimony ; or where a father is givim 
evidence for the ſin: but this does not render him incompetent, 
end ſuch circumſtances are always open to obſervation. do hee 
the witn is might have had his wiſhes; his fiuacion might 


have created an influence on his mind; but the queſtion t/1! 


1s, Whether he was a competent witneſs ? On the - grounds | 
have already ſtated, I think he was. But there is alſo anther 
r-2ſon for admitting the evidence of this witneſs, on the av- 
thority of the caſe in Skinner; where it was ruled by Loi 
Ch J. Huli, that where a perſon made hi-nſelf a party in 
intereſt, after a plaintiff or defendant has an intereſt in his 
teſtimony. he may not by this deprive the plaintiff or defendant 
of the benefit of his teſtimony. Then what was the fituztion 
of theſe parties? We muſt recolle&t that the broker, wy 
effects the policy, is the witneſs whoſe teſtimony muſt be reſorted tn 
by both parties in caſe of any diſpute. He afterwards ſigned 
the policy himſelf, which he could not have done without the 
concurrence of the aſſured themſelves, who had before entered 
into the contract with the defendant below, throug! the 
medium of this broker; and therefore he was ro be deprived 
of the benefit of his witneſs by the very act of the plamitts 
themſelves, who objected to his teſtimony at the trial. Ihen 
it has been ſaid, that a perſon cannot be permitted to give 
evidence to invalidate an inſtrument which he himſelf has cxe— 
cuted : but I cannot aſient to that as a general propotitin ; for 
I remember a caſe of a trial at the bar of this Court (1), woere 


all the ſubſcribing witneſſes to Mr. ies will were per- 


mitted to give evidence of the inſanity of the teſtator at the 
time of making it. Now in that caſe they came to deſtroy 
the inſtrument which they had atteſted: and though their 
teſtimony was ultimately diſcredited, yet no doubt was enter- 


tained reſpecting their competency, I therefore entirely agree. 


with the diſlinction taken by BULLER, J. Hat where a pe 
has ſigned a negotiable inffrument, be ſhall not be permitted 15 
invalidate it by his tejtimomy. But that is not the cate hte. 
However, theſe are only the ſmall points in the cauſe. And] 
again recur to that which is the principal ground of my. 
opinion, namely, that e witneſs was nt interefled in the can 
then depending, neither could the dict by any poſſibility be F.. 
duced by him in any ſubſequent ſuit.—ASHHURST, J. In od 
caſes, one under-writer cannot be examined as a witnels tor or 


(1) Lowe v. Jolli, 1 Bl, Rah. 365, and p. 350, ante. 
f again 
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Seainſt another on the ſame policy: but the particular ſituation 
in which this witneſs ſtood, makes a great difference; for he 
had acted as the broker, and could not by any ad of his own, 


deprive either party of his teſtimony by his atterwards ſigning 


the policy. From the nature of his ſituation, he muſt be the 
beſt witneſs for many purpoſes ; and if he knew of an previous 
ſecret circumſtances which would invalidate the policy, he 
was committing a fraud on the reſt of the under-writers. And 
if we were to reject the teſtimony of this witneſs, it would be 
open to this further objection, that the aſſured might collude 
with the broker, after he had obtained other ſubſcriptions, and 
prevail on him to ſubſcribe the ſame policy, in order to deprive 
the under-writers of the benefit of his evidence. —BULLER, J. 
This caſe involves in it the queſtion which has been ſo re- 
peatedly agitated in courts of law, What objections go to the 
CREDIT, and what to the COMPETENCY, of the witneſs ? than 
which no queſtion is more perplexed. With regard to two 
of the objections which have been argued at the bar, they are 


not entitled to much conſideration. The r of them is, that 


the witneſs was intereſted, becauſe he was to contribute to the 
coſts : the releaſe is a clear and deciſive anſwer to that. The 
other is, that he was liable to pay the coſts in the ſuit in 
equity; and the anſwer to that is, that he did every thing 
which he could to diſcharge himſelf from that objection, by 
offering to diſmiſs his bill at his own coſts. The cafe of 
Gudtitle v. Welford, Dougl. 1 34. and p. 390, ante, ſhews, that 
if a perſon who is tendered as a witneſs does every thing in 
his power to get rid of any objection to his teſtimony, it ſhall 


not be competent to the other party, by an obſtinate refuſal, to 


prevent his being examined, Then the remaining aud principal 
queſtion is, W HETHER this witneſs, having ſubſcribed this 


policy as an under-writer, has thereby rendered himſelf altogether 


incompetent? becauſe, if he were competent to anſwer any 


queſtions, he ought not to have been rejected generally. On 


the principle of neceſſity alone, I think this witneſs ought to 
have been received. If the queſtion intended to be put to him 
were as to any repreſentation made by him to the under- 
writers at the time of ſubſcribing, he muſt be admitted as a 
witneſs from neceſſity ; for he was the only perſon who from 
the nature of the thing could ſpeak to that tranſaction, and as 


ſuch the under-writers had a right to call on him for his 


teſtimony. ' For it is ſcarcely poſſible that that which he 
alleged to the under- writers when they ſubſcribed, could be 
proved by any other perſon. Beſides it is admitted, that if 
de had been called as an agent, he might have been examined: 
now non conftat, but that was the caſe here; and as he was re- 
jected generally, the judgment muſt be reverſed, ON THE 
GENERAL GROUND, whether one under-writer can be examined 
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| for another who has ſubſcribed the ſame policy, I incline ts think w 
: there is no objection to his competency. When the caſe of ne 
. Walton v. Shelly was argued here, I looked into all the cafes ad 
f on the ſubject, and particularly into thoſe on this head. The in 
Court, in that caſe, approved of what was Jaid down by Lord of 
k Hardawicke in R. v. Bray, that it was better to lean againſt cd. go 
5 jeftions to the competency, and to let them go to the credit of tle to 
ö zuitnſe. The true line J take to be this, ig the witneſs 15 gain de 
ö or loſe by the event of the cauſe? Now this witneſs could not ex 
$ gain or loſe by the event of this cauſe, becauſe the verdi the 
F could not be evidence either for or againſt him in any other be 
i ſuit. This has deen likened to cafes where witneſſes have by 
k been rejected on. the ground, that they ſhall not be permitted the 
; to invalidate inſtruments which they themſelves have ſigned: thi 
i but the ground of that objection is, that it is holding out falſe fer 
j credit to the world, and muſt be confined to negotiable inſtru- pet 
F ments. If a perſon were permitted to ſet aſide ſuch an | 
: inſtrument, it would enable him to commit a fraud. —GRoss, |, pal 
So much has already been ſaid on this ſubject, that I am fatil- Wi 

fed with declaring my aſſent to the rule, that, unleſs the qvitne; cot 

be 199) agus in the event of the ſuit, he ſhall be admitted, exce; cor 

in thoſe exceptions which have been eſtabliſhed by ſolemn eve 

decitions. On the other ground, that a witneſs ought to be ] 

received from neceſſity, I think this falls within the caſe of a Col 

wager ; for in the caſe of George v. Pearce—Gorld, J. held mo 

that it was no objection to the competency of a witneſs, hot me 

He had laid a wager on the event of the cauſe : ſo that the rule the 

is, that a perſon, in whoſe evidence unother has gained an interell the 

foell not by his own aft deprive the other of the benefit of is wh 

teſtimony. Now, in this caſe, the witneſs was the broker who the 

effected the policy, and was the only perſon who could ſpeak hin 

to many facts material to the cauſe. Therefore, he ought to mo 

have been admitted. And if he were competent to anſwer dor 

any queſtion, he ought not to have been rejected. Judgment deff 

reverſed, and a venire de novo awarded. | age 

Green v. the In an action againſt a maſter for the negligence of a ſcrv- call 

New River. ant, the latter is not a competent witneſs to diſprove the Eu 

ne i negligence, without a releaſe. In this caſe, on the trial ot ſaid 

32 Geo. 3. B. R. an action for conſequential damage to the plaintiff 's horſe, by of: 

N 4 Jer. RA. 5*9-reafon of the burſting of a pipe belonging to the New River app 
* works, owing to the negligence of the defendants. The defend- elec 
Þ antsꝰ' counſel offered to call a turncock, to diſprove the evi ſence inte 
of a witneſs produced on the part of the plaintiff; which the 5 

plaintiff objected to, without a releaſe; and none ſuch being pre- In t 

pared, he was rejected, as incompetent ; becauſe he came to diſ- tf 

prove his own negligence, which, if eſtabliſhed by the verdich the 

would be the ground of an action againſt himſelf by his employ- = 


ers. It was afterwards moved to ſet aſide the verdict, which 
EL | was 
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was found for the plaintiff on the ground that he was a wit- 
neſs from neceffity, in like manner as coachmen and failors are 
admitted to give evidence, to diſprove their own negligence 
in actions againſt their maſters and employers; or a ſervant 
of a tradeſman, who is permitted to prove the delivery of 
goods. Per Curiam The laſt inſtance cited is an exception 
to the general rule; ſuch a perſon is admitted to give evi- 
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dence merely from neceflity. But the exception does not 


extend to the two other caſes mentioned of the coachman and 
the ſailor : the verdicts againſt the proprietors of thoſe may 
be reſpectively given in evidence, in actions to be brought 
by them againſt their ſervants, as to the quantum of damages, 
though not as to the fact of the injury. So the verdict in 
this caſe may be given in evidence, in an action by the de- 
fendants againſt the witneſs ; and, therefore, he is an incom- 
petent witneſs without a releaſe. 

A corporation being lord of a manor, and having approved 
part of a common, and leaſed it, a freeman is not a competent 
witneſs to prove that a ſufficiency of common was left for the 
commoners ; for the rent muſt be reſerved for the uſe of the 
corporation, and, therefore, the objection mutt prevail, how- 
ever ſmall the intereſt may be in reality. 


Burton v. Hinde, 
Ea. Ter. 

33 Geo. 3. B. R. 
5 Ter. Reh. 174. 


In aſſumpſit for work and labour, with the common money Trelawney v. 
counts, the plaintiff recovered a verdict for the amount of Thomas, 


money advanced by him for the purpoſes of an election for 
members of parliament for the city of Briftol, viz. 441. toge- 
ther with a certain ſum for his attendance.— [he ſubſtance of 
the evidence on the part of the plaintiff was. that the defendant, 
who was a member of a committee at Briſtol, for carrying on 
the election in favour of Peach and Cruger, had taken upon 
hinſelf an active part in engaging the plaintiff to advance 
money, and attend in collecting the voters reſident in Lon- 
don, and conveying them to Briſtol. On the other hand, the 
defendant endeavoured to prove, that he acted merely as the 
agent of Peach, and by his authority; for which purpoſe he 


Mic. Ter. 


o Geo. 3. C. B. 
1 Hen, Black. 303. 


called, beſides other evidence, two witneſſes, Lidiard and 


Ewbank; but they being examined on a voir dire; Ewbane 
ſaid, he had given a bond to Peach, for the payment of a ſum 
of money, which, it was underſtood between them, was to be 
applied towards indemnifying him from the expences of the 
election; and Lidiard acknowledged, that he had entered 
into a written agreement to the ſame effect. — From this 
account, Lord Loughborough thought they were intereſted 
in the event of the cauſe, inaſmuch as by procuring the plain- 
ff to be nonſuited, or a verdict againſt him, they would fave 
themſelves from the conſequences of this action, ſince, if he 
gained a verdict, as the defendant would call upon Peach to 
be reimburſed the damages and coſts, they would be liable, 
by their engagements to Peach; and if the plaintiff, having 
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failed in this action, ſhould bring another againſt Peach, 
they (the witneſſes) might tender to Peach the amount of the 
plaintiff *'s demand, and thereby eſcape the coſts; for if 
Peach ſhould proceed againſt them on their ſecurities, he 
would be reſtrained in equity from having execution for 
more than the damages recovered by the plaintiff in the 
former action, which would have been tendered. On x 
motion for a new trial it was urged, that the defendant was 
merely the agent of Peach, and, therefore, not perſonally 
liable; and that the evidence of the witneſſes rejected ought 
to have been adinitted. The Court held the defendant, under 
the circumſtances of the caſe, to be clearly liable to this 
action (1); and, with reſpect to the objection to the witnels, 
the Court (contra Wilſon, J.) held, that there was a moſt 
direct intereſt in theſe two witneſſes, becauſe the money to 
be recovered by this verdict would be part of the money 


for ſecuring the payment of which the agreement was 


entered into, and the bond was given; and that they, there- 
fore, appeared to be intereſted to procure a nonſuit, if they 
poſſibly could, for the plaintiff, or a verdict againſt him, 


And Gould, J. mentioned the caſe of Fotheringham v. Green- 


Turner, et al. v. 
Pearte, Ea. Ter. 
27 Geo. 3 B. R. 
1 Ter. Reh. 717. 


2b, 1 Strange, 129, where a witneſs anſwered to the vir 
dire; that though he was not under any legal obligation to 
bear out the coſts, yet he conſidered himſelf under an obli- 
gation in point of honour, and that repelled him. 
But an objection to the competency of witneſſes, diſcovered 
after a trial, is not a ſufficient ground, of itſelf, for granting 
a new trial, but it may have ſome weight with the Court, 
where the party applying appears to have merits.— This 
action was brought for withdrawing ſuit from the mill of 


the plaintiffs, ſituated within the manor of Leeds. The de- 


tendant, at the trial, ſet up an exemption, as being ſituated 
within another manor, viz. the manor of Whitkerk, cu 
membris, It appeared, that the manor of Whitkerk ex- 
tended into the manor of Leeds, and the defendant brough: 


evidence to prove, that the houſes, in reſpect of which this 


exemption was claimed, were ſituated within that part ot 
Whitkerk, and were diſtinguiſhed by the mark of a cri 
The jury found a verdict for the detendant, and a new trial 
was moved for, upon two grounds; FIRST, that it was 2 


verdict againſt evidence; SECONDLY, upon an affidavit, that 


it had been diſcovered fince the trial, that five, out of nine, 
of the witneſſes on the part 7 the defendant were intereſted in 
the event of the cauſe, and, therefore, were incompetent, and 
ought not to have been received. The ground of their in- 
competency was ftated to be, that they contributed towards 


-_ 


——— 


(1) Sce vol. I. p. 285. 312. 
8 | the 
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the relief of the poor of Leeds, and that the overſeers of 
the poor had contributed twenty guineas towards carrying on 
this ſuit in reſpect of the work-houſe, which was one of the 
houſes, and claimed a ſimilar exemption. In anſwer to 
this, an affidavit was made by thoſe witneſſes, that they did 
not know of this ſubſcription at the time they gave their 
teſtimony. Upon the merits, the Court were of opinion, that 
the weight of evidence was in favour of the verdict, and the i 
diſcharged the rule on that ground, BUT they firſt gave their +1 
opinions upon the other point. ASHHURST, J.— The regular 
time for objeCting to the competency of witneſles, is at the 1 
trial. The ancient doctrine on this head was ſo ſtrict, that = 1 
if a witneſs were once examined in chief, he could not after- 4 
wards be objected to, on the ground of intereſt, Perhaps | it 
that Ariftneſs may, in ſome degree, be relaxed by the cuſtom UE 
of ſuffering witneſſes to be examined conditionally, which 1s 4 
only waiving the objection for the time: but ſtill the ob- 11 
jection muſt be made at the trial. BULIER, J. — Anciently, j 
no doubt, the rule was, that if there were any objection to 
the competency of the witneſs, he ſhould be examined on 44 
the voir dire; and it was too late after he was ſworn in chief. : 
In later times, that rule has been a little relaxed ; but the | N 
reaſon of doing ſo muſt be remembered: it is not that the rule {#1 
is done away, or that it lets in objections which would 44] 
otherwiſe have been ſhut out; it has been done principally x 
for the convenience of the Court, and it is for the furtherance 754 
of juſtice. The examination of a witneſs, to diſcover whe- 
ther he be intereſted or not, is frequently to the ſame effect 
as his examination in chief; ſo that it ſaves time, and is | 
more convenient, to let him be ſworn in chief in the firſt BI 
inſtance: and, in caſe it ſhould turn out that he 1s intereſted, 
it is then time enough to take the objection. But there 
never has yet been a caſe, in which the party has been per- 
mitted, after trial, to avail himſelf of any objection, which 
was not made at the time of the examination. Where it 
appears that one or more material witneſſes, who were | 
examined on a trial, were intereſted, it may afterwards i] 
weigh with the Court, as a circumſtance for granting a new | 
trial, provided the merits of the cafe are doubtſul; but, as a : 
ſubſtantive objection, it ought not to be allowed. —GRosE, JI. 1 
agreed. Rule diſcharged. | 4 
Witneſſes ought not to be admitted to give evidence Goottitle, ex * T 
2gainſt their own atteſtation.— There are caſes where neun. Alexander, | 
witneſs has ſupported a will, by ſwearing that the other two a 3 1 
atteſted, though thoſe other two have denied it. Lords Geo. 3. B. R. 
Maxs FIELD. I have ſeveral caſes, both upon bonds and4 Burr. 2225. ; 
wills, where the atteſtation of witneſſes has been ſupported by | 1 


. 


„ 


the evidence of the other witneſſes, againſt that of the atteſt- 
ing witneſſes, who denied their own atteſtation. It is of 
| Dd 3 terrible 
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terrible conſequence, that witneſſes to wills ſhould be tam. 
ered with, to deny their own atteſtation, 
Moſtyn v. Fa- If a party wants the teſtimony- of witneſſes, whom he 


gas, Mic. Ter. | 
73 3. B. R. cannot compe! to attend, the Court may compel the other 


Corp, 174. Hide to conſent, that the witneſſes may be examined upcn 


interrogatorics, and that the depoſitions thereon taken ſhall 
be read on the trial; for, in the cafe of a criminal proſecu- 
tion of a woman, who had reccived a penſion as an officer's 
widow, it being charged in the indictment, that ſhe never 
was married to him, ſhe alleged a marriage in Scotland, but 
that ſhe could not compel her witneſſes to come up to give 
evidence. AND THE Cour obliged the profecutor to 
conſent, that the witneſſes might be examined before any of 
the judges of the court of ſeſſion, or any of the barons of 
the exchequer in Scotland, and that the depoſitions ſo taken 
mould be read at the trial; and they declared, that they 
' wouid have put off the trial of the indictment for ever, 
unleſs the proſecutor had ſo conſented. The witneſles 
were examined before the lord reſident of the court of 


| ſeſſion. ä | 
ne ee 1 A clerk of the poſt- office, accuſtomed to inſpect franks for 
8 e n 2 " . . EM - 
5 the detection of forgeries, may be examined as a witnels, 
Hil. Ter. to prove that the hand-writing of an inſtrument is an jmitatec, 


32 Geo. 3. B. R. and not a natural hand, and alſo to prove that two writings, 


4 Ter. R. a9. ſuſpected to be imitated hands, were written by the fame 
| perſon.— On the trial of this ejectment at bar, the leſſor of 
the plaintiff claimed as the heir at law, the defendant as the 

deviſec, of Mrs. Elizabeth Braham, the perſon laſt ſeiſed. 

The plaintitF ſtated his pedigree, which was admitted; and 

the detendant proved the will, which was impeached on 
various grounds, but chiefly on thoſe of forgery, and undue 
influence, The plaintiff 's caſe, as to the forgery, conſiſted 

of evidence, that the teſtatrix was incapable of writing a 

paper of ſuch length as theſe inſtructions, and hardly able 

o ſign her name; of declarations in her life-time, that {he 

never would make any will; and of ſome contradictions by 

the atteſting witneſſes. The plaintiff then called two cleris 

of the po/l-office, who ſwore that they were uſed to inſpect franks, 


and detect forgeries. They were then aſked, whether, from 


tiew general knowledge of writing, the inſtructions were 4 
natural or an imitated hand: this queſtion was objected to, 
but allowed by the Court; and the clerks fſevore that the hand 
was miated. They were then aſked, if they could judge 
whether the inſtructions were written by the perſon WHO 
wrote the memorandum. This quettion was alſo objected 
to, as being a compariſon of hands; but allowed by. tie 
Court. Lord Kenyon, Ch. J. mentioned a caſe, where 4 
decvpherer had given evidence of the meaning of letters, 
without explaining the grounds of his art, and where the 


priſoner | 


a *% A © \u3 
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priſoner was convicted and executed. And Buller, J. ſaid, 
it was like the caſe of Wel sg-harbour, where perſons of {kill 
were allowed to give evidence of opinion. The clerks then 
ſwore, that from their knowledge of the ſimilarity of hands, 
they were ſure that the inſtructions and memorandum were 
written by the ſame perſon. They allo ſwore, that all the 
/irnatures to the will, and the ſignature to a power of attorney, 
t ſurrender copyholds to the uſe of the will executed afterwards, 
were imitated, and not natural writing. On croſs-examina- 
tion they admitted, that they had never detected an imitation 
of the hand of a very old pe:ſon, who wrote with difficulty, 
and might be ſuppoſed frequently to ſtop ; that their prin- 
cipal means of knowing was, by ſeeing whether the letters 
were painted, that 1s, gone over a ſecond time with the pen, 
which they admitted might happen to any perſon, from a 
failure of ink. Other ſignatures of the teſtairix, proved by 
unſuſpeCted perſons, were then thewn to theſe witneſſes; 
one of theſe ſignatures was iworn to be genuine by one of 
them, and by the other to be imitated. —Lord Kenyon, in 
ſumming up to the jury, ſaid, he thould leave the queſtion 
of forgery on the evidence they had heard, without any 
obſervations. 
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A witneſs may be aſked whether he has not been in the The King v. 
E. Edwards, 


pillory for perjury. On an application to bail the priſoner, Ag, Ta. 


one of the bail was aſked, whether he had not ſtood in the 32 Geo. 3. B. R. 
pillory for perjury ; this queſtion was objected to as tending to 4 Ter. Rep. 440. 


criminate him, but the Court over-ruled the objection, ſay- 


ing there was no impropriety in the queſtion, as the anſwer 
could not ſubject him to any puniſhment. 


What may be received in Evidence. 


\ 


Copies.JCloſe copies of proceedings in any court may be given Denn, «x e. 
in evidence in another court, without any but the common luz. Fulford, 
ſtamps.— At the trial, the plaintiff offered in evidence a paper- | Gy B. R. 
writing, purporting to be a true copy gf a bill in Chancery; (and à Burt. 1177. 


it was proved to have been examined with the record :) which 
copy ſo offered in evidence was written CLOSE, on TWO ſheets 
of paper, containing forty oFFICE-copy theets in quantity; and 
each of the two ſheets of paper was $TAMPED with a triple $1x- 
penny ſtamp only. It was objected, “ that /zch copies ought not 
« to be read; becauie not PROPERLY /tamped, according to 
the ſtatutes.” But a verdict was given for the plaintiff, 
ſubject to the opinion of the Court, « Whether ſuch copies are 
* PROPERLY /tamped, ſo as to entitle the plaintiff to have 
them read in evidence? - Ld. MansFlIELD : How does it 
appear that it is nece//ary that a copy of a proceeding in Chan- 
cery, given in evidence, muſt be an oFFICE-copy ? An OFFICE=- 
copy is, in the ſame court and in the ſame cauſe, equivalent to 
the record : but in anther court, or in anther cauſe, in the fame 
court, the copy muſt be pRovED. Before the firſt act which 
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court might be given in evidence in another, written as ciſe as 
the writer pleaſed, Each party in a cauſe in Chancery muſt 
take an office-copy of the adverſe pleadings : but he may read 
the draught of his own. Reading the vffice-copy is equivalent 
to reading the record itſelf. "The act of parliament did not 
mean to alter the rule, as to the giving copies in evidence; if 
it had, it would have been a heavy charge upon the ſuitor, 
The practice of a party's giving the office- copies in evidence, 
very often is to be accounted for, by their having thoſe 
office- copies in their poſſeſſion already: ſo that it is, in ſuch 
caſe, even cheaper to them to uſe theſe than any others, 
At the time of making the acts, there were t4v9 ſorts of copies of 
proceedings: one ſort was a cloſe-copy, which might be given 
in evidence, in another court; the other ſort was an Mice-copy; 
and this was equivalent to the record itſelf, aue made je f 
in the ſame court and in the ſame cauſe. This office-copy was 
then fixed at a certain determinate number of words in « ſheet, 
1n order to aſcertain the fees of the officers of the reſpective 
courts : but copies to be given in evidence might, at that 
time, be written as cloſe as the writer pleaſed, Thus the 
ſtamp- acts found it. And they did not mean to alter the man- 
ner of making copies to be given in evidence, or to fix them 
to ſo many words in a ſheet: they only meant to prevent any 
fraud upon the ſtamp-duties, with regard to the OFFICE, 
by the parties compounding with the officers for their tees, 
and then writing more than the uſual number of words in 2 
{ſheet of 7hem. | | 
Jones 2. Ran- On a motion for a new trial it was objeCted, that the evi- 
dall, Hil. Ter. dence given, at the former, 10 prove the reverſal of a decree if 
3 R. he Court of Chancer „was inſufficient : 1ſt, Becauſe a copy of 
as the reverſal only, ar not the minute book itſelf, was produced; 
2dly, That if ſuch copy was admiſſible, yet it ought to have 
been upon ſtamps; 3dly, That the previous proceedings 
_ ought to have been ſhewn, whereas the decree only was pro- 
duced. PER CURIAM :— The minutes of the judgment are 
the ſolemn judgment itſelf ; not a word is added upon the 
journals; and a copy of them may certainly be read in evidence; 
for the inconvenience would be endleſs, if the journals of the 
Houſe of Lords were to be carried all over the kingdom. As 
to ſuch copy being up on ſtamps, it was decided in Queen Ann's 
time by the opinion of all the judges of England, that copies 
of the proceedings of parliament necd not be ſtamped. For- 
merly a doubt was entertained, whether the minutes of the 
Houſe of Commons were admiſſible, becauſe it is not a court 
of record. But the journals of the Houſe of Lords have al- 
ways been admitted, even in criminal caſes. (Rex v. Oates, 
6 Stat. Tri. 44.) As to the previous proceedings, the Court 
held there was no neceflity to ſhew them; for the ſingle fact 
in iſſue at the trial was, whether the decree of the Court of Chun 


-'C ery 


* l . 0 N * th 
— ** . — K 


2 


of 
3 
'$ 
0 
ug 
F 
* 
i] 
Þ 
= 2 
3 
3 
' 


99 9 
r 


3 
o 


e 


4 WY P T 
2 S 


gave the ſingle penny duty, a copy of a proceeding in one 


Evidence, 409 


cry ang reverſed, not what the previous proceedings were; 
and therefore proof of the decree and of its being reverſed was 
clearly ſufficient. og” 

t has been ſolemnly determined, that in a criminal proſe- The Att. Gen. v. 
cution you may give notice to the defendant to produce a le Merchant, in 
paper in his poſſeſſion ; and, in cafe he neglects to produce pans on 
it, you may give other evidence of it. This was an inform- gy, 201. (n. «) 
ation grounded on the ſtatute 7 Geo, 1. c. 21. /. 9. for | 
importing tea into Guernſey without having firſt been laden 
and ſhipped in Great Britain, which ſubjected the goods and 
the veſlel to a forfeiture. In the courſe of the trial, the At- 
torney-General offered to read ſome letters concerning this tea, 
which had been ſent by the defendant to Channon, à witneſs for 
he Crown, which letters were proved to have come to the de- 
fendant's hands under an order made by the Lord Chancellor 
for the delivery up to him of all papers and letters ſeized un- 
der a commiſhon of bankrupt againſt Channon, among which 
were theſe letters, The ſolicitor of the exciſe had contrived to 
rale chat 15 them avhil}t they auere in the hands of the clerk of the 
cem ce gn, notice having been given to the defendant to pro- 
duce the 511g inal letters, and that being refuſed, the Attorney- 

Genera rr to read theſe copies, This was objected to by 
the co. tor the defendant, upon the ground principally, 
that - do lant in a criminal cafe was never bound to produce 
evidence againſt himſelf ; that he was guilty of no crime in not 
producing them ; and that the Attorney-General had no right 
to call upon him to produce them, or alk a ſingle queſtion 
concerning them; conſequently no copies could be admitted 
in evidence. But EYRE, BAR. admitted the evidence. It 
was afterwards moved that there might be a new trial. — 
Ld. Cy. BAR. The queſtion is, Whether theſe copies 
of letters were properly admitted as evidence or not? And 
that depends upon the exceptions which were taken to it on 
the motion for a new trial. Fir, It was objected, that copies 
ot letters or papers in the hands of the adverſary ought not 
to be read in criminal caſes; ſecondly, That ſuppoſing they 
ought to be admitted, yet in this particular inftance the notice 
which was given was not ſufficient. As to the firſt objection, 
that copies are not admiſſible in any criminal cale, becauſe 
that would be to oblige a man to produce evidence againſt 
himſelf; the anſwer is, that they have not produced one caſe to 
fhew any difference at all as to the rule of evidence in criminal and 
in civil caſes ; therefore the rule of evidence in both caſes is 
the ſarne, that is, to have the beſt evidence that is in the power 
of the party to produce, which means, that if the original can 
poſſibly he had, it ſhall be required; but if that original be 
deſtroyed, or if it be in the hands of the oppoſite party, who 
will not produce it, then in caſe of a deed, a counter one, or 
lometimes a copy of the deed, or copy of the paper, evi- 
| = | Ence 
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dence to be admitted. But it is ſaid that this does not hold in 
criminal caſes, becauſe the conſequence of it would be to com- 
pel a man to produce evidence againſt himſelf; and it is 
rule of law, that a man in criminal caſes is not compellable to 
produce evidence againſt himſelf. But the defendant, I. 
Merchant, is not compellable to produce thoſe letters again; 
himſelf; for he is liable to no puniſhment at all if he do not, 
but is left at his entire liberty either to do it or not; the only 
conſequence mutt be, that theſe copies (which muſt be ſworn 
to be true copies) are read againit him. If they be not true 
copies, he has it in his power to prove that by producing the 
originals, The rule is not founded upon any miſbehaviour of 
the party, or conſidering him in fault: but the rule is this; 
the copies are admitied when the originals are in the adverſary 
hands, for the ſame reaſon as when the originals are Isft by acci- 
dent ; the reaton is, becauſe the party has not the originals to 
produce. -Another objection has been made, that this notice 
is not ſufficient : the anſwer is, I know no difference between 
the rule of evidence in civil and criminal caſes. Then if 
there be no ſuch difference, the rule which has always been 
followed and allowed in civil caſes is, that notice be given to 
the attorney or agent of the adverſe party. Now in this caſe 
there was e notice proved to the agent and ſoli- 
citor of Le Merchant, into whoſe hands it appears that theſe 
letters had actually been delivered ; and then there is a notice 
| likewiſe to the attorney for the defendant, and no attempt was 
made on the part of the defendant to prove what was become 
of theſe letters, or that it was not in his power to produce 
them. Rule Ciſcharged. | 
The King v. The defendant, who reſided at Plymouth, had been in- 
Archer, Mic. Ter. dicted by Dr. Rennet of that place for an aſſault, and had 
25 Geo. 3. EK. ſuffered judgment to go by default. He was this day 
2 ler. Rep. 203. EE . W's 
brought up to receive judgment. Afidavits were offered to 
be read by the proſecutor, of expreſſions made uſe of by 
the defendant, confirming and aggravating his guilt, which 
had been uttered by him in the hearing of two perſons, and 
by them afterwards :elated to the perſons making the affida- 
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il vits. The proſecutor laid a ground for entitling himſelf to 
4 read thele athdavits, by ſwearing to an application to both 
5 thoſe perſons to come forward with their teſtimony, which 
| they had refuſed, and ſtrongly inſinuating that they were 
4 under the influence of the defendant. The reading of theic 
1 aakffidavits was ſtrongly objected to by the defendant's coun- 
5 ſel; but the Court, conſidering theſe witneſſes as being in 
|: a great degree under the control and influence of the defend- 
8 ant himſelt, permitted the affidavits to be read, as the perſons 
pf themſelves had been applied to for their teſtimony, and had 


retuſed it; at the fame time allowing the defendant and thuic 
perfons an cpportunity of anſwering that fact. 


Y | A cop} 
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A copy of an entry of an inſtitution, in the biſhop's in- Titlard v. Sheb- 
Atution book, is not evidence admiſſible and ſufficient to beare, Mic. Ter. 
prove a preſentation by the patron to the living. For the, — 366. 
| preſentation under the hand aud ſea] of the patron ought to 
be produced, or upon evidence that a proper icarch had 
been made for the preſentation itſelf, and that it could not 
be found; then the biſhop's inſtitution book itſelf (which 


is the next beit evidence) may be produced. 


Entries.)] An entry in the court rolls of a manor, ſtating the Roe -x dim. 

mode of deſcent of lands in the manor, is admiſſible evidence Becbee v. Per- 
of the mode of deſcent, though no inſtances of any perſon's g M6707 33 

having taken according to it be proved. In this ejectment, a. Rep. 26: 

the leſſor of the plaintiff claimed under a cu/?om of the manor _ 

ir the youngeſt kinſwoman to inherit in default of iſſue, and 

of brothers, ſiſters, nephews, and nieces, of the perſon laſt 

ſeiſed. The plaintiff offered in evidence an entry in the court 

rolls of the manor, /tating what the cuſiom was : but che de- 

fendant's counſel objected that ſuch evidence of the cuſtom 

ought not to be received, until inſtances had been proved of 

ſuch a mode of deſcent having taken place. On the other 

tide it was alleged, that the contrary had been held in a caſe 

in this court (1), wherein ſuch evidence had been determined to 

be admiffible ; and under this impreſſion it appeared, by an 

entry on the court rolls, that the homage, on the 17th of 

September, 1661 /inter alia), had preſented the cuſtom, 

upon the abovementioned default, to be for the youngeſt kinſ- 

man or hinſwoman, to inherit, and never the eldeſt. It ap- 

peared that ſome of the ancient court rolls were loſt ; but 

no inſtance in the court rolls was produced of any admiſſion 

beyond ſiſters, nor was any inſtance of the youngeſt kinſ- 

woman taking, proved by living witneſſes. It appeared, 

hawever, that, if the leſſor 4 the plaintiff were not entitled, 

another branch of that family. who did not diſpute the lefſor's 

right, had a better title than the defendant. The jury found 

2 verdict for the plaintiff. And a rule having been after- 

wards obtained, to thew cauſe why the verdict thould not 

be ſet aſide, on the ground that the evidence of the preſentment 

of ſuch a cuſtom on the court rolls, by the homage, was not of 

zt elf ſufficient to eſtabliſh the cuſtom, inaſmuch as no inſtance 

was produced of its having been put in ure; cauſe was ſhewn. 

—Lord KEN VON, Clit. J. The cuſtom of one manor can- 

not be extended, by analogy, to another : but the mode of 

deſcent, under which a party claims, muſt, be eſtabliſhed by 

proof; and the queſtion here is, whether or not there were 

any evidence of the cuſtom, upon which the plaintiff's claim 

was founded. The cuſtom is clearly defined in the paper 
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writing produced from the court-rolls ; and, without ror. 
Ting to the ſtrict rules of law, let us confider the authent, 
city of this document on principles of plain common ſenſz, 
Near a century and a half ago, the homage (the tenais 
holding under the lord of the manor) being convencd ty. 
gether eo nomine as the homage (not for the purpoſe of ex. 
tending their claims either againſt the lord or ſtrangers, but) 
in order to aſcertain thoſe rights which were their own in 
common with the reſt of the tenants, and being poſſeſſed of 


all that information which either tradition or their on per. 


ſonal obſervations could furniſh, proceeded to deſcribe the 
ſeveral cuſtoms, which regulated the deſcent of the different 
ſpecies of tenure within this manor, Now can it be ſup- 
poſed that theſe perſons, acting under the ſanction of an 
oath, could for no purpoſe whatever give a falſe repieſenta- 


tion of theſe cuſtoms ; or is it not more probable that their 


account was the true one? Common ſenſe and common 


obſervation would induce us to believe the latter. The ar- 


gument againſt the verdict ſeems to admit, that this docu- 
ment was a degree of evidence when it was produced to the 
Jury ; and if it were admiſſible in evidence, it not being op- 
poled by any other ſpecies of evidence, and the jury having 


given credit to it, it puts an end to the queſtion. And that 


this was admiſſible, cannot be doubted ; tor tradition and the 


received opinion, are the evidence of the lex loci, A dil- 


tinction, indeed, prevails between a preſcription as applied 
to a particular tenement, and a cuſtom affecting the whole 
diſtrict. And the latter has gone ſo far, that the cuſtom of 
one manor has been given in evidence to ſhew the cuſtom of 
another, where they are both governed by the border-law, 
Now here was full proof of a tradition reſpecting the cuſ- 
tom of deſcent in this manor; it was the ſolemn opinion of 
twenty-four homagers, who are the conſtitutional judges of 
that court, delivered on an occaſion when they were diſcuſſ- 
ing the intereſts of all the tenants of the manor. I cannct 
diſtinguiſh this from the inſtance of a terrier, which is cet- 
tainly evidence. The cafe of Goodwin v. Spray, is diſtin— 
eee trom the preſent, Every thing that was ſaid by the 

ourt in giving judgment, muſt be underſtood ſecundum ſub- 
jectam materiam. That caſe firſt decided, that ſuch an in- 
ſtrument as the preſent is admiſſible ; and then that that part 


of it, which ſaid that lands were not partible, either beween 


males or females, in general terms, was to be explained by 
the cuſtom as it had exiſted in point of fact, which did not 


extend to nieces. And if that deciſion go farther, and de- 


termine that ſuch a document is not admiſlible in evidence, 
unleis inſtances in fact be previouſly proved to warraut the 
introduction of it, I muſt beg leave to diſſent from it. In 
this caſe, ſuppoſing the defendant had demurred to _ evi- 
| 7 encyy 


Evidence. 


dLence, the Court muſt have drawn the ſame concluſion 
from it which the jury have drawn ; and therefore on the 
E law of the caſe, the rule for a new trial mult be diſcharged. 
nos, J. Where a party at mfr privs attempts to give 
© reputation in evidence, the judge conſtantly tells the jury 
that it does not deſerve any credit, unleſs it be ſupported by 
| fits. But it never has been determined that a court-roll or 
E 2 terrier is not per ſe admiſſible evidence, without proving 
| ſome fact in ſupport of it. The conſequences of not re- 
| ceiving evidence of this kind, would be inconvenient to all 
the tenants of manors ; for ſome of the inſtances of deſcent, 


according to this cuſtom, very rarely happen ; and if no in- 


| ſtance were to happen in the memory of man, and the 


court-rolls were to be loſt, as they were in this caſe, the 
cuſtom itſelf would be entirely deſtroyed. Rule diſcharged. 


Where the right to the ſoil is in iſſue, entries written by Parry » Beb- 


the ſteward of a former owner, from whom title is derived, bington, 2 : 
r. 32 Ceo. Js 


are admiſſible evidence, if the ſteward be dead. —On the trial g R. 3 


of an action of treſpaſs, wherein the iſſue was on the ſoil Rep. 514. 
and freehold of the defeudant, the plaintiff, who derived title 
under Lord Barrymore, offered in evidence ſeveral items, con- 
tained in a book in the hand-writing of one Aßbley, who had 
many years ago been ſteward to Lord Barrymore, and was 
now dead. The manuſcript was a common day-book, not 
particularly appropriated to Aſbl:y's concerns with Lord Bar- 
rymore, but containing a variety of other matters relating to 
his different employers ; and the items in queſtion, three in 
number, were memoranda of receipts of ſums of money by 
Aſhley, from different perſons by name, for treſpaſſes com- 
mitted on the common in queſtion, paid on account of Lord 
Barrymore © the firſt item was dated in 1739, the laſt in 1785. 
This evidence was rejected; and a verdict having been given 
tor the defendant, a rule was obtained to thew cauſe why 
there ſhould not be a new trial PER CuRIaM: The fin- 
gle queſtion is, Whether theſe entries be not admiffible evi- 
dence? It is clear that where a ſteward charges himſelt 
with the receipt of money, it ſhall be received in evidence 
before a jury to ſhew that ſuch ſum was reccived by him. 
But it has been objected that the fteward's accounts thould 
have been ſigned by him: if the entry be not in the hand- 
writing of the ſteward, undoubtedly it muſt be figned by 
him : but here all theſe entries were written by the ſteward 
himſelf, and, therefore, they were evidence to charge him 
with the receipt of the money; and if ſo, they thould have 
been received in evidence on the trial of this cauſe, though 
probably they may not have much weigit before the jury.— 
The rule abſolute. "og 


But entries made by a third perſon, deceaſed, in his books Outram v. More- 
of receipts of rent from his tenant, for a particular eſtate, wood, Hil. Ter. 
£ 33 Geo. 3 B. R. 


: are - Ter, Bip. 121. 
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are not evidence to prove the identity of the land, in a cat 
between two others.— This was treſpaſs for breaking and 


- entering the plaintiff's cloſe, called The Cow Cloſe, in the 


pariſh of Alfreton. Plea, not-guilty, and ſeveral ſpecii] 
pleas juſtifying under a right to dig coals in the locus in gu, 
as parcel of the lands of which Sir hn Zouch was formerly 
ſeiſed. Sir John Zeuch being ſciſed of certain lands jying in 


this pariſh, in the 18 Eliz. conveyed them away, reſerving 


the coals under the fame, and certain rents. John Zoh, 
to whom theſe rents and coals came by deſcent in the 1g, 
Fac. conveyed them to one Turner, who atterwards ſold the 
rents, but not the coals, io John More tuood, who deviſe 
them to M. Aforewood, who in the year 1708 conve;: 
them to Rowland Morewod, from whom the defend: 
claimed thoſe renis. And about three years ago, G. Her. 
wood, the detendant's late hufband, who was then in tie poſ- 
ſeſſion of theſe rents, bought the coals alſo from Thorn, 
the legal reprefentative of the Turner family. At the trial, 
it became materia] to indentify the cloſe in queſtion, to be a 
part of thoſe lands which had been the eftate of Sir 7. 
Zouch, and out of which the rents and coals had been re- 
ſerved. This was attempted to be done, by tracing the 
lands through the poſſeſſion of ſeveral perſons clauming 
under the Zouch family; by ſlrewing that this cloſe had 
been in their poſſeſſion; and that the ſame rent was paid 
now, as had been paid for it by the owners of the land to 


the perſons claiming under Zouch, during all that time; 


from whence it would follow, as was contended, that this 
was part of the lands of Zouch, out of which the coals alſo 
were reſerved, which was the only thing now in queſtion, 
To ſubſtantiate this, the deed of 1708 was produced (which 
referred to the former conveyance from the Zeuch family), 
in order to ſhew that a rent of 39s. (the ſame which was 


now paid for this cloſe) had been payable out of lands, part 


of the Zouch eſtate, in the poſſeſſion of one Aayn, who was 
tenant to one Machell, the then owner of the inheritance; 
and that Adyn was in poſſeſſion of the cloſe alone, within 
eight years after the deed of Anne, Then was produced, in 
order to fill up a chaſm of time, the evidence upon which the 
principal queſtion aroſe, which were entries in certain bob, 
made by Rowland Merewoed, in which he acknowledged the 
receipt of the 'fame rent for ſeveral years from AZachell, the 
owner of the Cow Cloſe, under whom the plaintiff derived 
title. It was proved by living witneſſes, that this rent of 
39s. was continued to be paid by perſons claiming under 
Machell. But the queſtion was, Whether theſe entries, mai 
by a perſon from whom the defendant claimed the rent, though 
not the coals, cught to be received in evidence for the purpeſe i 


proving the identity of the land, in order to &ftablifh his right 
| | * 


Evidence. 


. the coals alſo, The Chief Baron admitted the evidence. 


And there bein: a verdi for the defendant, a new trial was 
atterwards moved for, on the ground that this evidence had 


| been improperly admitted, PER CORIA: This book 


ſtands in the ſame ſituation, and is entitled to the ſame de- 
ree of credit, as a declaration of Rowland Morewood, Now 
all evidence (except in certain particular caſes) muſt be 
given on oath : but this is merely the declaration of a perſon 
not on oath. And although a general] right may. be proved 
by traditionary evidence, yet a paiticular fact cannot. The 


entries in this book by Rowland Morew:0d, are mere private 


memorandums, to remind him, that he had received this 
rent, and it cannot be admitted to decide the right be- 
tween the parties. Evidence of this kind can only be 
admitted to reſtrain, not to advance, the right of the 
party who makes it. What a man does in his cloſet ought 
not to affect the rights of third perſons: there is only one 
inſtance in which this is allowed, namely, the books of an 
incumbent reſpecting his tithes, which may be evidence for 
his ſucceſſors (1). But that has always been conſidered as 
an excepted cafe, — Evidence not on oath is not admitfible, 
except in the caſe of-pedigrees, and certain other excepted 
caſes, or where the declaration is evidence againſt the party 
making it.— The caſe of Barry v. Bebbington is diſtinguiſh- 
able from the preſent, becauſe there the entry was made by 
2 ſteward, who charged himſelf with the receipt of the 
money. But, as the evidence of a declaration by Rowland 
Mirewosd, would not have been admiſſible, his book is not: 
it being nothing more than a declaration. Nor can this be 
received in evidence, on the ground of tradition; becaute 
the tradition of a particular fact is not evidence. 
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An allegation in an action for a falſe return to a manda- Stead er af. rr. 


mus of a cuſtom of payment, by the chapel-wardens of A. 
to the churchwardens of B. may be {upported by evidence 84 
a cuſtom of payment to officers acting only for the townſhip of B. 
not co-extentive with the parith of B. but who have aiways 
been deſcribed as the churchwardens of B. Alſo an entry of 
the receipt of money by officers of a townihip, from the 
officers of another townſhip, of a proportion of church 
rates, made in a pariſh book, is evidence to charge the latter 
othcers with the ſame proportion in future. And another 
entry, explaining the proportions, made on the ſame page, 
is alſo admiſhble evidence.—In au action for a falſe return 
to a writ of mandamus, that there was no cuſtom within the 
parith of Bradford, that the inhabitants of the chapelry of 
Haworth ought to contribute one-fifth part of the money 
raited for the reparation and ſupport of the pariſh church of 


ld I — — 


* 


Vid. 2. Viz. 43. 
8 Bradford; 


Heaton er al. E. 
Ter. 32 Geo. 3. 
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Bradford; nor any cuſtom for the chapel-wardens of Ha- 
worth, to make any rate upon the inhabitants of the town. 
ſhip for church rates; ſeveral queſtions aroſe, amongſt others, 
1ſt. The cuſtom alleged in the declaration was, that ). 
chapel-wardens of Haworth ſhould pay to the churc harder if 
Bradford ſo much. And by the evidence it appeared, that 
the pariſh of Bradford conſiſted of ſix townthips or vills, of 
whluch the town of Bradford, and the chapelry of Ha «or, 
were two; and that each of theſe diſtricts nominated their 
own two wardens at a veſtry, held for the whole parih, 
But the wardens of the town of Bradford were proved to 
have been always called churchwardens, and did in fact ſu. 
perintend the pariſh church: and the wardens of the other 
townſhips were always called chapelwardens. It was ob- 
jected, that this cuſtom was bad; for it appeared that the 
churchwardens alluded to were only officers for a particular 
townſhip, and by law there could be no churchwardens of 
any other diviſion than a pariſh; and taking them to mean 
the church-wardens of the whole pariſh as upon the face of 
the cuſtom they mult be ſuppoſed to mean, then the evidence 
did not ſupport the allegation. 2dly, The cuſtom in queſtion 
being in diſpute, between the town of Bradford on the one 
band and the chapelry of Haworth on the other, evidence 


was admitted on the part of Bradford, of certain accounts 


of their own wardens, in 1679; in which were the follow- 
ing entries; “ Received of Haworth, who this year diſputed 
„this our ancient cuſtom ; but after we had ſued them, 
paid it accordingly, 8l. and 11. for coſts.” And at the head 
of the ſame page was written, © It is an ancient cuſtom thus 
to proportion church-lay ; 1ſt, The chapelry of Haworth 
% pay one-fifth ; Bradford a third of the remainder; and tlie 
“ relt to be cqually divided, according to the churchwardens 
« of the ſeveral other townſhips in the pariſh.” It was ob- 
jected that theſe accounts, coming out of the hands of the 
Bradford officers, could not be made evidence by them ot a 
Tight ro call upon Haworth to contribute towards their rates. 
And that, at all events, if the receipt were evidence of the 
actual payment, the other part, ſtating the cuſtom, ought 
not to be ſo conſidered. Both theſe objections were over- 
ruled by the judge, and a verdict taken for the plaintifts.— 
Lord KExYoNn, Ch. J. Theſe officers may have obtained 
the name of churchwardens of the town of Bradford, by 
preſcription ; for church-rates depend upon preſcription alone. 
But if that be not their legal name, it is ſufficient here, for 
they have made their return to the writ cf mandamus, 38 
churchwardens of the town of Bradford; and it is merely 2 


name of deſcription. And with regard to the admiſſibility of 


the evidence, it is clear that one entry was properly admitted, 
becauſe it charged the pariſh officers with the receipt of the 
money: and then the entry immediately preceding it _ 
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Evidence. 


alſo be admitted, becauſe the other refers to it; in fact, they 
are both parts of one and the ſame tranſaction, each ex- 
plaining the other. Even without this reference, | do not 
ice any objection to admitting the ſecond entry, as evidence 
proprio vigore, becauſe uſages, relating to parithes, mult, be 
got out of the pariſh books. It is like the inſtance of court 
rolls, which are frequently admitted in evidence, though they 
affect the rights of third perſons, However, it is admiſlible 
tor the reaſon firſt given. | 
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Gazette.]—A Gazette is evidence of all acts of ſtate. — The King v. 


The defendant was convicted upon two informations: the 


firſt was an information for a libel, entitled, © A Letter ad- 34 Geo. 3. R. 
« drefled to the Addreſſers on the late Proclamation ;”* the 5 Ter. Rep. 436. 
ſecond for a libel, entitled, An Addreſs to the Tradeſmen, 


« Mechanics, Labourers, and other Inhabitants of the Town 
« of Newark, on a parliamentary Reform.“ The firſt in- 
formation ſtated, that before the publiſhing of the libel 
thereinafter mentioned, to wit, &c. “ our lord the king, by 
« the advice of his privy council, had iſſued his royal procla- 
« mation, whereby, &c. [reciting the — that after 
the ſaid proclamation had been iſſued, and before the pub- 
« liſhing of the ſeditious libel thereinafter mentioned, divers 
© addrefſes had, on occaſion of ſuch prociam-tion, been 
« preſented to his ſaid majeſty by divers of his loving 
* ſubjects expreſſing their loyalty and attachment to his 
% {aid majeſty, and the government and conſtitution of this 
kingdom, &c.“ It then proceeded to ſtate, that the de- 


tendant, well knowing the premiſes, &c. but maliciouſly and 


ſeditiouſly intending to bring the ſaid proclamation into con- 
tempt, &c, and to ſtir up ſedition, &c. publithed the libel in 
queſtion, entitled, A Letter addre ſſed to the Addreſſers on 
« the late Proclamation,”* which was averred to mean his ſaid 
majeliy's proclamation : after which followed the libel itſelf. 


—On a motion for a new trial, it was objected againſt the 


verdicts, that with reſpeCt to the libel, entitled. A Letter, 
addreſſed, &c.“ the allegation that divers addreſſes had been 
preſented to the king, &c. was not proved at the trial ; the 
only proof of it being the production of the Gazette, in which 


it was ſtated, that ſuch addreſſes | ſtating them] had been pre- 


ſented to the king. Lord Kenyon, Ch. J.— That the Ga- 
zette is evidence of many acts of ſtate is not doubted ; that it 
is evidence of the king's proclamation ſeems not to be diſ- 
puted in this caſe, and that it is evidence of a proclamation 
tor the performance of quarantine cannot be doubted. In 
order to encounter this general propoſition (a doctrine 
adopted at all times), caſes have been put at the bar, which 


have no reference to the ſtate, 1 dy the king to a _— 
| E ; © 
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of a tract of land, or of preſentations: but theſe are the 
evidence of private titles, and become parts of the private 


muniments of the families to whom they are granted. 


But they have no reſemblance whatever to the acts which 
have been the ſubject of diſcuſſion in this caſe, acts done hy 
and to the king in his regal character; they are the addreſſes 
of different bodies of ſubjects going to offer their loyalty at 
the foot of the throne, and received by the King in his public 
capacity. They then become acts of ſtate; and of ſuc! 
acts, announced to the public in the Gazette, it is adinitted, 
that the Gazette is evidence in courts of juſtice : therefore, 
there is no foundation for this objection. ASHHURST, J. 
agreed, BuL LER, J.— The Gazette is evidence, upon thus 
principle, that every thing which relates to the king, as 
king of this country, is, in its nature, public; and that a 
Crazette, which contains any thing done by his majeſty, in 
his character of king, or which has paſſed through hi; 
majeſty*'s hands, is admifſible evidence in a court of lau, 
to prove ſuch thing. The caſe of R. v. Franklin, 9 St. Tr. 
259. tivugh not directly on the point, eſtablithes this to be 
evidence; for there the Court admitted the journals of the 
Houle of Lords, not only to prove the addreſs to the king, 
but the king's anſwer to the Houſe, Now, it the journals 
were evidence to prove both thoſe things in that cafe, it 
ſeems to me that the Gazette, which is publiſhed by royal 
authority, 1s good evidence to prove, that theſe addreſſes had 
been preſented to the king. In The King v. Withers, the 
pritoner, who was a common ſoldier, was indicted for the 


into contempt, without noticing the addreſſes again. The 
dliſtinction between material and immaterial averments u 


perfectly well ſettled: if the averment be material, that 155 
if ic be connected with the charge, it muſt be proved; but 
if it be totally immaterial, and it the libel be not connect: 
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with the averment, it need not be proved. GROSE, J. 
agreed. 


Proceedings in the Courts. On the trial of an action o gente 2. Sholl, 
trover, it appeared in evidence, that the plaintiff, who was a 8 305 3.B.R 
wine-merchant, had purchaſed ſeveral pipes of wine of 5 T.r. Rep. 255. 
one Hicks, which the defendant ſeized, for want of a perinit ; 
and it appearing to be a malicious ſeizure, the jury gave a 
verdict for the plaintiff, with 1501. damages. The defendant 
had proſecuted this ſeizure in the court of Exchequer, and the 
record of acquittal was read in evidence. The defendant, at 
the trial, inſiſted that the permit given with the wines was 
out of time, the ſeizure being made between three and four | 11 
o'clock in the afternoon, on the 20th of July. Ard the 1 
judge was of that opinion; but it being ſuggeſted that a 
different determination had been made in the court of 
Exchequer, he ſaved the point for the opinion of this Court, 
with liberty to enter a verdict for the defendant, if it ſhould 
be adjudged with him. The queſtion, therefore, between 
the partics was, Whether the two days expired at ten on 
the morning of the 20ih, or whether the permit continued 
in force the whole of that day? It was dated nine o'clock 
in the morning of one day, and gave the party one hour for 
removing it out of the ſtock of 4. and two days more for 
delivering it into the ſtock of B. THE Cou R faid, that 
the judgment of acquittal in the Exchequer, which was given 
in evidence, being a judgment in rem, was concluſive, as to the 
queſtion of the illegality of the ſeizure; and preciuded all : 
reaſoning upon the con/truttion of the permit, although they 
might doubt whether that Court had put a true conſtruction 
upon the effect of the inſtrument, in reſreCt to the time of 
its operation; therefore the rule was diſcharged. Bur, on 1 
a ſubſequent day, THE CouRT being moved to open the 3 
rule again, on the ground that the caſe had been ſave upon 
a different point which was ſtated in the report, namely, the 
conſtruction of the permit. THE Con r ſaid, that they 
could not go out of the report, which confined the queſtion 
to the only point made at the trial, concerning the true 
conſtruction of the permit; upon which they thought no 
doubt could be entertained, but that the time was out when 
the ſeizure was made. Verdict entered for the defendant. {1 

A bill in Chancery is no evidence of the facts contained e er din. | 
therein, not even of thoſe on whici the prayer of relief is Seb. = 
founded. —The leſſor of the plaintiff was the heir at law Nie. Ter. 
of a mortgagor, and, in 1778, filed a bill in Chancery 37 Geo. 3- BR. | 
again't G. Pym for an account, and in order to redeem ; 7 7 N Fo S 
to which the latter appeared, but died before any anſwer was 
put in, having, by his will, deviſed the premiſes as freehold in 
truſt to JV, Roman, H. H:!t, and F. Hilton, to the uſe of his 
5 Ee 2 | natural 
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natural ſon, J. Pym, and to convey the ſame to the ſaid J. 
- Pym in fee, on his attaining his age of twenty-one years, 
The ſuit in Chancery was revived in 1790, againſt the legal 
_ repreſentatives of G. Pym, and a decree of redemption was 
obtained in 1794. in favour of Bowerman ; and, amongſt 
other things, the Court directed the defendant Sybourn. who 
was the tenant in poſſeſſion, to attorn to Bowerman, which he 
accordingly did. On the trial of this ejectment, the defendant 
ſet up a leaſe from F. Pym, dated the 16th of October, 178, 
executed after he came of age, whereby he demiſed the pre- 
miſes to the defendant for eighty-one years, to commence 
from the 16th of February, 1791, when his former leaſe 
expired. Againſt this it was objected, on the part of the 
leſſor of the plaintiff, that it did not appear that J. Pym had 
the legal eſtate in him at the time, but that it was then ont- 
Standing in his, truſtee, without whoſe concurrence no legul 
title could be conveyed : and his countel offered in evidence a 
bill in Chancery, filed in 1990, by the prefent defendant, in 
conjunction with J. Pym, againſt Bowerman and H. Ile 
the ſurviving deviſee in G. Pym's will, ſtating, among other 
things, a leaſe to Sybourn, of the premiſes from V. Holt and . 
G. Pym, for twenty-one years, from the 16th of February, 
1770, which bill prayed a conveyance of the legal eſtate 
John Pym, and that H. Holt might be reſtrained from com- 
pelling Sybourn to pay his rent to him: this bill was alter— 
wards diſmiſſed, at the time of the decree for redemption. 
This evidence was rejected by Lord KENTON at the trial, 
upon the ground that a bill in — was not evidence of 
any fact therein contained, but was to be taken merely as the 
ſuggeſtion of counſel; and he thought that the jury might 
preſume a legal conveyance from the truſtees to J. I. 
upon his coming of age, purſuant to the terms of the trult, 
Upon which there was a nonfuit : and afterwards, on a motion 
to ſet the ſame aſide— PER LD KENVYON: A bill in Chan- | 
cery is never admitted in evidence (1), further than to ſhew 
that ſuch a bill did exiſt, and that certain facts were in iſlue 
between the parties, in order to let in the anſwer or depol:- 
tions of the witneſſes. And as to the preſumption which 
the jury were directed to make, his lordſhip faid, he had 
grounded himſelf upon the doctrine laid down by Lord Han 
field, in Lade v. Holford, ante, p. 228, which was not, as had 
1 been ſuppoſed, that an ejectment might be maintained upon 
a mere equitable title, which would remove ancient land- 
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(.) In Taylor v. Cole, Weſtm. Sittings after Hil. Ter. 1789, his lordſhip hels 0 
the ſame doctrine, with the exception that a bill in Chancery, by an anceftor, Vas 

evidence to prove a family pedigree ſtated therein, in the fame manner as an 1% 

ſcription on a tomb-ſtone, or in a bible. | 
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marks in the law, and create great confuſion (1); but that, in 
zl] caſes where truſtees ought to convey to the beneficial 
owner, he would leave it to the jury to preſume, here 
ſuch a preſumption might reaſonably be made, that they had 
conveyed accordingly, in order to prevent a juſt title from 
being defeated by a matter of form.—Rule refuſ-d. 
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A recovery in ejectment againſt the wife cannot be given Denn ». Joſhua 
in evidence, in an action againſt the huſband and wife for White and Wife, 


meſne profits, — This was an action of treſpaſs for meſie X 


Hill Ter . 
7 Geo. 3. B R. 


profits, brought in the name of the nominal plaintiff in eject- 7 Ter. Rep. 112. 


ment. The notice of declaration in ejectment was ſerved 
on the wife only, and in her own name only. It was proved 
that her huſband allowed her a ſeparate maintenance, and that 
he had not been near her for many years, The judge refuſed 
to receive the judgment in ejectment, in evidence againſt the 


huſband, and the plaintiff was nonſuited. And afterwards, 


on a motion to ſhew cauſe why the nonſuit ſhould not be ſet 
alide, and cauſe ſhewn, The Court ſaid, that the judgment in 
ejectment could not be admitted as evidence againſt the 
huſband, becauſe he was no party to that ſuit; that, in this 
caſe, there was no evidence of the treſpaſs, but the judgment 
in ejectment; and that the wife's confeſſion, of a treſpaſs 
committed by her, could not be given in evidence to affect the 
huſband, in an action in which he is liable for the damages 
and coſts, —Rule diſcharged. | 


Proof of hand-writing, |—-An inſtrument executed abroad, Barnes v. Trom+ 


and witneſſed by a foreigner reſiding there, may be proved by 


powſky, Ea. Ter. 
37 Geo J» B. R. 


evidence of the hand-writing of the witneſs, and of the con- 7 Ter. Rep. 26 5. 


tracting party, but not by the latter alone. — In debt, on a 


charter- party of affreightment, not under ſeal, the charter- 
party, being produced, appeared to be dated the 26th of 
September, 1795, and ſigned by the name of 44. Trompowſ/ty, 
and atteſted by one Knieriem, wheſe ſeal, as a ſworn broker, 
was affixed to the inſtrument. A witneſs was called, who was 
a merchant, reſiding at Hull, long converſant in the Ruſſia 
trade, and in habits of correſpondence with the defendant, and 
who proved the ſignature to the charter-party to be his hand- 
writing; he alſo proved, that eight years ago a ſworn broker, 
named Knieriem, was living, and refident at Riga, and he had 
not heard of his death; another witneſs proved, that he knew 
Knieriem, acting there as a broker, in 1790: but neither of 
theſe witneſſes knew his hand-writing, After the plaintiff 
had gone through his whole caſe, it was bj. fed, among/t 
other things, that the cBarter-party was not duly proved; 


——— . 


(1) Vid. Guottitle d. Fones v. Jo ies, ante, p. 293. 
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but the judge thought there was ſufficient evidence ta go ta fl. 
jury, and the plaintiff recovered a verdift. A rule was 
afterwards obtained, calling on the plaintiff to ſhew cauk;, 
why the verdict ſhould not be ſet aſide, and a new trial had. 
Bur, Per CVURIAM (after cauſe ſhewn), Generally ſpeaking, 
every inſtrument, whether under ſeal or not, the execution of 
which is witneſſed, muſt be proved in the ſame manner, regu— 
larly, by the witneſs himſelf, if living; if dead, by proving 
his hand-writing ; if reſiding abroad, by ſending out a com- 
miſſion to examine him, or, at leaſt, by proviag his hand. 


writing; which laſt, indeed, is a relaxation of the old rule, 


and admitted only of late years. There was a caſe tried a 
Guildhall, where the ſubſcribing witnets, being domiciled in 
a foreign country, Lord Mansſiold permitted evidence to be 
given of his hand-writing. That opinion was received with 
approbation at the time, on account of the neceſſity an] con. 
venience of the caſe (1). The fame medium of proof has 
alſo been admitted, where the ſubſcribing witneſs has been 
ſought for, and could not be found, ſo as to furniſh a preſumy- 
tion that he was dead. But the rule has never been relaxed 
further than theſe inſtances, and there is neither neceſſity nor 


convenience in doing ſo. Swire v. Bell, ante, vol. I. 362, 


Adam et ux. . 
Ker, Mic. Ter. 


went on the ground, that the ſubſcribing witneſs was intercited 
ar the time of the execution, and alſo at the time of trial. 


Rule abſolute. _ | 
In debt on bond, if one of the atteſting witneſſes be dead, 


30 Geo. 3. C. B. | _ — 


1 Pl & Boſ. 360. 


(1) Wallis v. Delancey, ſrtinys at Weſtminſter, 13th Feb. 1790, cor 
Lord K+ny91. —Debt on bond, dated in 1-74, which had been executed 
by the defendant at New-Voik, in America, to the plaintiff, who ws 
averred to be truſtee of fir Frederick Haldiman, There were two Wit 
velſes to the bond, and it was proved thus; evidence was given of the 
hand-wiiting of Riw14;gton, one of the ſubſcribing witneſſes, who was in 
America. Objection was taken that this was not fufficicnt, with! 
proving alſo the hand-writing of the obligor ; and Lord K-1yor being 9 
that opinion, it was proved accordingly. 24 Objcetion, that the band- 
writing of V. Mreton, the other ſubſcribing witnel*, thould allo be 
proved, and th:t he aito was abroad or dead; otherwiſe no conflut, but 
he might have been ſubpœnaed here. Lurd Kenyon thought that for 
evidence of that ſort was neceſſary. \Whereupon the plaintick proved, 


that there had been 3 man of the name of Moreton, hi had lived + 4 


clerk with Ryu ton, the other ſubſcribing witneſs ; but it could not ve 
proved that his name was Iilliam, or that it was the han t-writing © 
that Moretuu, or that that Aforeton might not now be in England ; all 
which was urged by Vine againſt the admillion of the proof. But 
Lord Kenyon held it ſufficient ; for this being the caſe of a foreign trant- 
action, though, perhaps, the evidence was capable of being more per- 


feet, yet it was ſufhcient and rezſonable evidence to go to the jury at 


lea, unlefs it were rehutted by fome evidence on the other fide. Th? 
expence of ſending out a _commiliion, would (he ſaid), in many caſes, 
be more than the value of the ſum in diſpute, 


and 
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and the other beyond the proceſs of the court, it is ſufficient 
to prove the hand-writing of the witneſs that is dead. Ihe 
inſtrument in queſtion was made in Jamaica, and atteſted by 
two witneſlos; but, being produced at the trial, it appeared to 
have no ſeal, though a mark of a particular kind had been 
made with a pen, in the place where bonds are uſually ſealed: 
Evidence was admitted to ſhew a cuſtom in Jamaica, to 
execute bonds in this manner. One of the atteſting wit- 
neſſes having been proved ta be deod, and the other to be 
reſilent in Jamaica, the hand-writing of the former only was 
eſtabliſhed, and no evidence was given, of the hand- writing cf, 
the obligor.— There was a verdict for the plaintiff, ſubject 
to the Opinion of the Court. On a motion for a rule to 
ſhew cauſe, why the verdict ſhould not be ſet aſide, it was 
inſiſted, iſt, that the hand-writing, either of the witneſs 
living in Jamaica, or of the obligor, ſhould have been proved; 
2dly, that the evidence of the cuſtom in Jamaica ought not 
to have been received. PER CURIam: There is nothing in 
the firſt point; for, where a witneſs is dead, the courſe is, 
to prove his hand-writing. In this cafe, one af the atteſtin 
witnclies was dead, and the other was beyond the reach o 
the proceſs of the court; the beſt evidence, therefore, which 
could be obtained, was given. The hand-writing of the 
obligor need not be proved; that of the atteſting witneſs, 
when proved, is evidence of every thing on the face of the 
paper (1), which imports to be ſealed by the party. On 
the laſt ground, however, there is no objection to the rule, 
to ſhew cauſe, being granted. Rule to ſhew cauſe granted (2), 


In general. -Evidence of the day, when a writ was Morris v. Pugh 
actually ſued out, may be admitted, to obviate the fictitious aud Hwwood, * 
relation of a declaration to the firſt day of the term, and, Gee BR 

6 43. KR 

thereby ſhew, that the cauſe of action aroſe ſubſequent to the 3 Br, 1241. 
bringing af the action. — It was an action of trover: no Pluck. Rep. 
actual converſion was proved; but the evidence of conver- 31. 37% 
ſion was a demand and refuſal}, on the 24 of May.—It was 

objected at the trial, „that this demand and refuſal appeared 

« to be ſubſequent to the bringing of the action:”” for it 

appeared on the ni; prius roll, that the bill was filed of Eaſter 

tern, and, conſequently, as there was ng ſpecial memorandum, 

it muſt refer to the fir/t day of that term, which was in the 

beginning of April (loag before the time of the demand and 

reluſal upon the ſecond of May). And there was no other 


—— 


— had — 


(1) See vol. I. p. 361. | 
2) But the Court recommended the defendant to accele to the terms offered by 
the plaintitt, viz, of taking judgment without coſts, which the defendant afterwards 


allented to. 
Ee4 evidence 
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evidence but this to ſupport. the declaration.—In anſwer tg 


this objeCtion, the countei for the plaintiff produced the aur, | wh 

, which appeared to be ſued out AFTER the ſecond of May... FE 
| The counſel for the defendants objecting to this evidence, 25 ; 
not admiſfible, the judge, Ld M ansFiELD, reſerved the poin: ane 

for the opinion of the Court; and, if the Court ſhould be of 6 

opinion, * that it was admiſſille, then the verdict {which 4 


was found for the plaintiff) was to ſtand, otherwiſe the | «| 
plaintiff to be nonſuited. Lord MAnsSFIELD :— Refuſal | 
upon demand is not an actual converſion, but evidence of it, 


If the refuſal on the ſecond of May had really been after the W. 
action brought, I ought to have left it to the jury, as evidence | en: 
of a converſion, before the bringing of the action. But | had rr 
no doubt of admitting the writ, to ſhew © that the refuſal was the 
before the commencement of the ſuit.'” It is true, if | [tc 
there be no ſpecial memorandum, the bill, by fiction of au, out 
relates to the firſt day of the term, But fictions of law hold 

only in reſpect of the ends and purprſes for which they were x 
invented; when they are urged to an intent and purpoie c. ob 
within the reaſon and policy of the fiction, the other party ob 
may ſhcw the truth. — The B1LL is not the commencement of det 
the ſuit; the writ is: and being after the time to which the hir 
bill relates, ſhews that there ſhould haye been a ſpecial na 
memorandum.— Judges ought to lean againſt every attempt de 
to nonſuit a plaintiff upon objections which have no relation 

to the real merits z much more, when the plaintiff is clearly are 


entitled to recover upon the merits, and muſt recover in a 
another action, —It is unconſcionable in a defendant to take 
advantage of the apices litigandi, to turn a plaintiff round, me 
and make him pay coſts vhere his demand is juſt. Againſt. Pit 
ſuch objections every poſſible preſumption ought to be made, 
which ingenuity can ſuggeſt. How diſgracctul, then, would 


it be to the adminiſtration of juſtice, to allow chicaue ta TY 
obſtruct right, by the hel) of a legal fiction, contrary to the 

truth of the fact! I am clearly of opinion, © that the writ bg 
« was vighihy admitted to be given in evidence.” —Tt has tra 


been determined, in actions upon penal ſtatutes, which muit 
be brought within a limited time, „that the plaintiff may 


c“ ſhew the true commencement of the proſecution, contrary as 

« to the fiction :? and this being done in ſupport of a perl 10 

action, is much ſtronger than the preſent caſe, where truth is a 

| admitted, to prevent manifeſt injury and wrong. | bo 

Mary Leader v. So in this caſe it was held, that the capias ad reſpondendum e0\ 


r ai, was very properly read in evidence, to prove the time of the 
1 "IH x B. commencement of the ſuit. 

3 461. On the trial of the defendant for high-treaſon, ſome of the 
2 Black. 9:4 witneffes for the crown had given in evidence, that Lord 
Jbe Ring „ George, in addreſſing the crowd, either at coachmakers'-hall, 
eee a, 22 


E videnee. 


what had paſſed in Scotland, at the time when it was in 
a-itation to extend the benefit of the proviſions of the ſtatute 
of 18 Ges. 3. c. 50. to the Roman catholics in that country, 
and had ſaid, & the Scotch carried their point, hy firmneſs and 
« ſteadineſs;“* „the Scorch had no redrels, till they pulled 
« down maſs-houſes;“ or, «© when the Scotch pulled down 
« maſs-houſes, they had redreſs.” The attorney general 
then offered to call witneſſes, to prove that maſs-Houſ-s had 
actually been deſtroyed in Scotland. "Tris EVIDENSE 
as OBJECTED To, as not having any relation to the pretent 
enquiry, or the conduct of Lord George, and, therefore, 
irrelevant and inadmiſſible. Bur TEE CouRT over-ruie 

the objection, on the ground that the evidence offered would 


425 


or in the lobby of the Houſe of Commons, had alluded to Hit. Ter. 


21 Geo. 3. B.R. 
2 Doug. $92. 


ſhew what it was that Lord George had referred to, and held 


out as an example, and that jt was matter of fact which had 
an actual exiſtence. A witneſs being aſked, on the croſs- 
examination, if he was a Roman catholic, tne queſtion was 


objected to; AND THE CouURT RULED, that he was not 


obliged to anſwer it, becauſ-, if he were to ſay he was, his 
declaration would be evidence againſt him, and might tubject 
him to penalties, —S worn copies of certain entries in the juur- 
nals of the Houſe of Commons were produced, and read as evi- 
dence, on the part of the crown, without being objected to (1), 


General declarations, or the anſwer of a parent in Chancery. Goodright, 


a child vas born before marriage; but not to prove that a 


v. Moſs, ct al. 


are gon evidence, after the death of ſuch parent, to prove that m Stevens, 
Ea. Jer. 


child, born in wedlock, is a baſtard. On the trial of an eject- 15 Geo. 3. B. R. 
ment, the only queſtion was, Whether the leſſor of the Cow. 591. 


plaintiff was the legitimate ſon of Francis and Mary Stevens, 
or was born of Mary before their marriage? For the plaintiff, 


— 


2599. N * 


-(1) A motion was made in M. 12 Geo. 3. (27 Nov. 1771), for rule on the 
Laft-India company, to ſhew cauſe why they ſhould not permit their original 
transter books to be produced, on the ground tha: copies from them could not be 
read. A:d it was urged, that the general rule was, that ces of nothing but re- 
cords are admiſſible, Bur THE CouRT denied the rule to be as flated, and 
mentioned ſeveral inſtances, where copies of matters, not of recoid, are adniſſible; 
% copies of  ourt-rolls, of pariſh regiſters, &c. And Lord MANSFIFeLD evrpieisly 
Lid, that copies of the journals of the Houſe of Commons are evidence. Tux 
Covar adied, that the reaſon, ab inconwerienti, for holding it not neceſſary to pro- 
duce records, applied, with ſtill greater force, to ſuch public books as the transfer 
books of the Eaſt-India company; bor the utmoſt confuſion would ariſe, if they 
could be tranſported to any the moſt diſtant part of the kingdom, whenever their 
contents ſhould be thought material on the trial of a cauſe. The rule granted was, 
fo ew cauſe why cofeies of thoſe entries in the rransfer books, %,, the frarty meant 
to make wſe of, as relative to the matter in diſpute, ſhould not be taken and read in 
evidence at the trial; the rule to be ſerved both on the ſolicitor for the company, and 
the oppoſite party. Douglas adds, that the correct principle, there tore, ſ ems to be 
3s lad down by Lord Halt, in a cafe of Hyngle v. Clerks, viz. © That, wherever an 
* oripinal is of a public nature, and would be evidence if produced, an immediate 
* lxorn copy thereof will be evidence. 3 Salk, 154. : h 

tne 
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the regiſter of the marriage of Francis Stevens and 1; 
Packer, dated November 2, 1703, and the regiſter of t. 
birth of the leſſor of the plaintiff, in the following word, 
« Chriſtenings, 1704, Samuel, fon of Francis and Man 
« Stevens, baptized July 3,” were produced. —It was inſiſt 
on the part of the defendant, “ that-the leſſor of the plains 
« was born, and privately baptized, before the marriage, 
« and that there was a public baptiſm after the marriage, 
which accounted for the regiſter. They firſt offered witnelle 
to general declarations, by the father and mother, that Sa 
the leſſor of the plaintiff, was born before marriage; which 
evidence the judge rejected. —They allo offered evidence, 
that there was a general reputation in the place where the 
father and mother reſided, that he was born before marriage, 
which evidence was likewiſe rejected. And, laſtly, they 
offered an anſwer of the mother of the leſſor of the plaintitt, 
to a bill in the court of Chancery, by the committee of 4:1, 
a lunatic, the perſon laſt ſziſed, againſt the leſſor of tie 
plaintiff and his mother. In which anſwer, the mother declared 
him to be legitimate ; that he was born befare marriage, and 
privately baptized; and again publicly baptized after the mar- 
riage : which evidence was alſo rejected. A verdict, there- 


| fore, paſſed for the leſſor of the plaintiff, ſubject to the opi- 
nion of the Court upon theſe points of evidence. Loi 


MaNsSFIELD, Ch. ].—The law of England is clear, that 
the declarations of a father or mother cannot be adimiticd 
to baſtardize the iſſue born after marriage; but here the 
evidence offered is only to prove the time when the iſſue 
was born, and to ſhew whether it was before the marriage 
or after: and two queſtions have been made, iſt, Whether 
he father and mother could have been examined, it alive? 
2dly, If they could, whether their declarations, if ever % 
ſolemn, can be admitted as evidence after their death? In 


this caſe there is evidence of the fact of the marriage, bit 


there is no evidence of the time of the birth; the regilie! 
only proves the chriſtening ; but non con/tat from thence, 
when the child was horn,—As to the firſt queſtion, | 
ihould have as ſoon expected to hear it diſputed, whether 
the atteſting witneſſes to a bond could be admitted to prove 
the bond: I have known it done over and over again, and 


it is much too clear to admit of a doubt. In this court, 3: 


viſt prius, a mother was allowed to prove a clandeſtine mat- 
riage at the Fleet; and no other evidence was given, to ſhew 


the legitimacy of the child, —In Lord Vatentig's caſe in the 


Houſe of Lords, April 22, 1971, where the queſtion was, 
Whether the Earl of Angleſea was married to the Countess 
Dowager of Angleſea on the 15th of September, 1741 
prior to the birth of Lord Falentia, their fon, who was 
born in the year 17447 The Counteſs Dowager, having ry 

| Iintetelt, 
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E : tereſt, was admitted as a witneſs, to prove the fact of the 


the marriage. In Stapylten v., Staylton, about the yu 1730, 
G, 1 Ah. 4. upon an iſſue to try wasther the plaintiff was legi- 


timate or not, the mother attended at Guildhall, to prove he 
was illeoitumate : but it happened that ſhe had made an 
«Mdavit, in which ſhe had ſworn, that the and her huſband 
had been married long before the plaintiff was born, and this 
afidavit was intended to be made uſe of againſt her: but 
there was not an idea, on either fide, that ſhe was not a 
proper witneſs to the fact of the marriage.—As to the time of 
the birth, the father and mother are the moſt proper witneſſes 
© prove it; but it is a rule, founded in decency, morality, 
and policy, that they ſhall not be permitted to ſay, after 
marriage, that they have had no connection, and, therefore, 
dat the offspring is ſpurious; more eſpecially the mother, 
who is the offending party: but the que/tion of acceſs or non- 
acceſs is totally different from giving evidence of the time of the 
birth. The next queſtion is, Whether the declarations of 
the father and mother, in their hte-time, can be admitted in 
evidence after their dach? Tradition is ſufficient, in point of 
pedigree, Circumſtances may be proved; for inſtance, 
ſuppoſe, from the hour of one chills birth to the death of | 
its parent, it had always been treated as illegitimate, and ; I 
another introduced and conſidered as the heir of the family; : 
that would be good evidence.—An entry in a father's. 

tamily bible, an inſcription on a tomb-ſtone, a pedigree 

lung up in the family manſion, are all good evidence; ſo 
tie declarations of parents in their life-time. If the credit of _— 
fuch declaration is impeached, it muſt be left to the jury to | 
judge of, —As to the declaration made by the mother, in 
her anſwer to the bill filed agaiuſt her in the court of Chan- 
cery, it is not like offering a depoſition, or an anſwer in 
evidence, againſt a perſon, not a party to the original ſuit 7 
that cannot be done; for this reaſon, becauſe ſuch perſon 1 
has it not in his power to croſs-examine: but here the 14 
anſwer is offered only as evidence under her hand, of her 1 
having made ſuch declaration. — Therefore, as part of the C 


0 —— R——— 


evidence, Which was material in this caſe, and which ought 1 
to have been admitted, was rejected: there muſt be a new " 
trial, 


The defendant may give in evidence, the declarations or gu:rman, er a!, * 
admiſſions of the plaintiff on the record to defeat the action, v. Radenius, {1 
although ſuch plaintiff appear to be only a truſtee for a third T. Ter. 

"=" . | Fes 38 Gro. 3 B. R. 14 
perſon. — This was an action on the caſe, againſt the de- ri. Rc. 663. 4 
tendant, who was maſter of a veſſel for certain goods to be - ' bl 
carried from thence to London: there to be delivered in good ; xi 
condition and dry (except in cafe of inevitable damage or 
leakage) to Meflrs. Van Dyck and Co. for a certain reaſonable 
freight to be paid to the defendant, the defendant promiſed to 

| carry 
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carry and deliver the fame accordingly; the ſhip with the 

goods arrived ſafely from Embden at London; and although 

Meſſrs. Van Dyck and Co. paid the freight for the ſame, yet 

the defendant did not deliver the goods in good condition and 

dry, although not prevented from ſo doing by inevitable 

damage or leakage, but on the contrary, delivered the ſime 

wet and ill-conditioned, and the faid goods were through the 

neglect and default of the defendant much damaged and 

ſpoiled, &c. To this the general iſſue was pleaded. —At the 

trial before Lord Kenyon at Guildhall, much evidence was at 

firſt gone into, in order to ſhew that the injury aroſe from the 

unſkilful ſtowing of the goods on board the veſſel, and not 

from the inevitable danger of the ſea as the defendant en. 

deavoured to eſtabliſh. But the principal queſtion arofe an th; 

Production in evidence by the defendant of a letter from the 
Plaintiffs, who were the ſhippers of the goods to Van Dyck aid 
Co. entirely exculpating the defendant from all blame or in 

putation of negligence or miſconduft, and flating, that he ach 
in every reſpect according 1e their (the plaintiits*) orders, /y 

ffowing the goods under their direction. But it alſo appeared 
in the ſame letter, that Yan Dyck and Co. were the perſons 

on whoſe riſk the goods were ſhipped, that they were the 

perſons really intereſted in the ſuit, and had indemniked the 

plaintiffs, their agents, in whoſe name they had brought this 

action. Whereupon it was contended at the trial in ſupport 
of the action, that as it was diſcloſed that Van Dycè and Co. 

were the real plaintiffs, and the nominal plaintiffs only their 

agents, the former ought not to be concluded by the ad- 

miſſions of their agents proved too by letter, without the 

ſanction of an oath, and that therefore this evidence ought to 

be rejected: but Lord Kenyon being of a different opinion, 

the plaintiff was nonſuited. —Afterwards it was moved to {:t 

aſide the nonſuit. Againſt which rule, cauſe was ſhewn.— 

Lord Kenyon, Ch. J. This was an action brought by 

Bauerman and Co. againſt the defendant, Radenins ; and in 

the courſe of the trial, an admiſſion by the plaintiffs them- 

ſelves was proved, that there was no colour for the action; 

which admiffion was not fraudulently obtained from them, 

but was the opinion that the plaintiffs really entertained on 

the merits of the caſe, And the only queſtion now 1s, 

Whether or not that ought to conclude the cafe azainſt the 

plaintiffs who made the admiſſion? If the queſtion that has 

been made in this caſe had ariſen before Sir AH. Hale, or 

Lords Holt or Hardwicke, 1 believe it never would have 

occurred to them, ſitting in a court of law, that they could 

have gone out of the record, and conſidered third perſons as 

parties in the cauſe. Here jt has been contended that Pale. 

mam and Co. are to be laid out of the caſe entirely, and we ale 
deſired to ſubſtitute Van Dyck and Co. as plaintiffs in ther 

| | roh! 
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| om: but if they may be taken to be off the record, then 


they may be witneſſes, and yet it is not pretended that they 
could have been examined; the argument therefore, that 


| aſſerts that they may be taken from off the record, not holding 
| 90d to all purpoſes, fails entirely. I cannot conceive on 
what ground it can be ſaid, that Bauerman and Co. may be 


conſidered not as the parties in the cauſe for the purpoſe of 
rejeting their admiſſions, and yet as the parties in the cauſe 


| for the purpoſe of preventing their being examined as wit- 


nefſes. I take it to be an incontrovertible rule, that the ad- 
niſcon malle by a plaintiff on the record is admiſſible evidence: 
and on the trial of this cauſe, there was proof of an ad- 


| miſſion by the plaintiffs, that they had no ground upon which to 


ſipport the ation, —T am, therefore, clearly of opinion, on 


| principles of law, that the plaintiffs cannot recover in this 


ation, and that we cannot in this caſe aſſume the juriſdiction 
of a court of equity, in order to over-rule the rigid rules of 
aw,—ASHHURST, J. It was competent to Van Dyck and 
Co. to have made themſelves parties to the record, inſtead of 
which they have choſen to ſue in the names of Bauerman and 
Co. by which they have made the latter the real plaintiffs in a 
court of law, and are bound by their acts, and by the acts of 
other perſons done by the orders of Bauerman and Co. Here 


it is admitted, that if the letter in queſtion were to be read 


as againſt Bauerman and Co. conſidering them as the plain- 
utts, it afforded ſufficient ground to convince a jury that the 
plaintiffs ought not to recover : but it is argued that, though 
the letter be admiſſible in evidence, as it appears by the latter 
part of it that Bauerman and Co. were acting only as agents 
for Yan Dyck and Co. the admiſſion made by the former, 
ought not to prejudice the latter. But that argument cannot 
be ſupported. When A. appoints B. his agent, he is bound 
by every act and order of his, done within the ſcope of his 
authority. Here it appears by the letter, that Bauerman and 
Co. were preſent when the ſhip was loading, and approved of 
the mode in which it was effected: then if the loſs happened 
in conſequence of the directions given by Bauerman — Co. 
Van Dyck and Co. muſt be bound by it as much as it the 
orders had been given by themſelves. —GRosx, J. As lon 

as Bauerman and Co. are plaintiffs on the record, they mail 
be taken to be ſo in all the conſequences. Here it appeared 
by their own acknowledgment, that there was no foundation 
tor the action, and that acknowledgment muſt in this action 
conclude Yan Dyck and Co.— LAWRENCE, J. The ground, 
on which it muſt be contended that the admiſſion made by a 
mere truſtee is not evidence, is that he has no intereſt in the 


ſubject, and may therefore be induced to admit what is not 


true. But in this caſe, Yan Dyck and Co. are in this 2 
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the preſent plaintiffs either have or have not an intereſt; by 


it muſt be conſidered that they have an intereſt in order v 
ſupport the action, and if they have, an admiſſion made h 
them that they have no cauſe of action is admiſhble evidence, 
I have looked into the books to ſee if I could find any caſzin 
which it was holden that the admiſſion of a plaintiff on the re. 
cord was not evidence, but have found none. There is a cat 
in Salke/d (1), where Lord Hel? ſaid, that if the plaintiff i 
ejectment, who is conſidered only as a truſtee for the leflor, 
releafed the action, he might be committed for a contempt of 


the court, but he did not ſay that the releaſe would not defeat | 


the action; this, therefore, appears to be the moſt that a court 
of law can do in cafes of this kind (2).—Rule diſcharged (2, 
, In eſtabliſhing a title upon a pedigree, where it may be 
3 Geo. 3. BR. neceſſary to lay a branch of the family out of the caſe, its 
3 Black. 405. ſufficient to ſhew, that the perſon has not been heard of for 
many .years, to put the oppoſite party upon proof that he 
ſtill exiſts. Many perſons go to the Eait and Weſt Indies, 
and are never heard of again. What is done on ſuch a tu 
is no injury to the man, or to his iſſue, if he ſhould afterwards 
appear and claim the eſtate, | = 
12 Z re. On the trial of an action of treſpaſs, the defendant may give 
5 Geo. 3. B. R. evidence of title under the general iſſue.— On the trial of an 
7 Ter. Rep. 3 54. action of treſpaſs, where the plea 2vas the general e. The 
plaintiff gave evidence of his being in poſſeſſion of the cloſe at 
the time of the treſpaſs alleged, by proof of different acts of 
huſbandry exerciſed by him therein down to that period and 
afterwards. It appeared, that the cloſe belonged to a chape', 
of which Mr. rang had been miniſter for ſome years, til 
his death in December, 1792, during which time it was hel 
under him, by one G. Dead. Before the day of the alleged 
treſpaſs, Mr. Price had ſucceeded as miniſter of the chapel; 
and the defendant offered to call a witneſs to prove, that 
previous to that day, Pie had verbally demiſed the cloſe to 
(1) Vid Anonymous, S. 4. 260. 
(2) See Payne v. Ropers, Ing“. 407, under title LAN DñI Oo and 
TEN ANT, where the tenant, a nominal plaintiff, having given a releaſe to 
the defendaut, the Court ordered it to be given up on an application o 
the landlord. 
(3) Craiò and Wife v. 4 e, Bart. Tr. 30 Geo. 3. 7 Ter. Rep. 679 
n. 6.—In debt on a bond from the defendant to M. Bartlett, ſpiniter, 
now the wife of the plaintiff, V. Craih.—The defendant at the trial, gabe 
in evidence before Lord Loughborough, at Guildhail, an affidavit of IW. 
Craib, the plaintiff on the record, ſworn by him, in which were fate! 
certain facts relied on by the defendant; on which the plaintiff's counts! 
tendered a bill of exceptions to the admiſſivility of the evidence, which 
came on, and was to have been argued: Bur THE CovuRT ſaid it vi 
too clear to be 2zgued ; and that there could be no queſtion, but that any tin, 
ey or feoern by the plaintiffs ox the record, muſt be evidence for the de- 
endant. ; 


0 


him, 
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| him, the defendant. The Judge aid be 700 receive any 


evidence to fhew the actual poſſeſſion out of the plaintiff at the 
time of the ſuppoſed treſpaſs, but he thought that under the plea 
of mit guilty, he could not receive any evidence of title, or of the 
riobt of poſſeſſion being in the defendant : nothing being in iſſue but 
the fac? of the treſpaſs on the actual poſſeſſion of the plaintiff. 
And there was a verdict for the plaintiff. Afterwards, on a 
rule to ſhew cauſe, why the verdict ſhould not be ſet aſide. 
The Court were clearly of opinion, that the defendant ought 
to have been permitted to give evidence of title, and of right 
to poſſeſſion under the general iſſue; and they made the 


Rule abſolute. 
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ln an action by an innocent indorſee, for a valuable con- Gibſon +. Hun- 


ſideration againſt the acceptor of a bill, in order to draw, ter in crror. fs 


LDonid. P. OC. 


an inference, either that, at the time of his acceptance, he zi, Ter 
knew the name of the payee to be fictitious, or that he had 34 Geo. 3. 


given an authority to the drawer, to draw the bill in yo 2. lien. Black, 


tion, by having given a general authority to him, to 
Bills on him, payable to fiftitious perſons, evidence is admiſ- 
fible of irregular and ſuſpicious tranſattions and crcumſtances, 
relating to other bills drawn, payable to fiftitions payees, 
though none of thoſe tranſactions or circumſtances have any 


apparent relation to the bill in queſtion, and though none of 


them prove that any of thoſe other bills were accepted with 
2 knowledge that the payees mentioned in them were fiCti- 
tious. A venire de novo having been awarded in this cauſe 
(antes p. 2, 8, 9:),"it came on to be tried a ſecond time before 
Lord Kenyon, at Guildhall, at the fittings after Trinity term, 

1793, when the plaintiffs in error tendered a bill of exceptions 

to lis Lordſhip's directions to the jury, the record of which 

ſtared the evidence [in ſubſtance as above mentioned] in a very 
full and circumſtantial manner. In Michaelmas term, 1793, 
the court of King's Bench gave judgment for the defendant in 

error; upon which judgment the plaintiffs brought a writ of 
error in parliament, and having aſſigned the common errors, 
hoped that the judgment of the court of King's Bench 

would be reverſed, tor the following, among other, 


REASONS: 


1ſt, Becauſe the evidence excepted to, has no relation to 
the particular bill now in queſtion, and does not purport or 
attect to apply itſelf to ſuch bill, and it is impoſſible that the 
facts of any one particular tranſaction can legally be infer - 
red from circumſtances applying wholly to others, 

2d. Becauſe it follows as a conſequence from the firſt 
reaſon, that even if it had been proved that the plaintitts in 
error had accepted other bills, knowing that the ſuppoled 
payces in them were fictitious, it could not legally be infer- 
ed from thence, that they had actual knowledge of the ſup- 
poled payee being fictitious in the bill in queſtion. 


N | 3d. 


raw 298. 
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3d. Becauſe, if the evidence excepted to was not legs 
admiſſibie, and to be left to the jury as evidence, from wich 
they migat properly infer actual Fhowledge in the plairif, 
in error, of the bill in queſtion being made payable to a fc. 
titious payee, it cannot be admiſſible to prove general auto- 
rity to have been given, by the plaintiffs in error, to Linq, 
| Hargreave, and Co. to 3 bills upon them, payable i 
| fictitious payee:, inaſmuch as a general authority to do ce. 
| tain acts, where an actual P is not proved, can only 
be inferrech by ſhewing an acquieſcence of the perſon ſup. 
| poſed to have given ſuch authority, in other acts of a ſimilar | 
l nature, done with his privity or conſent ; and if the evidence 
| excepted to, did not prove any one act of a ſimilar delcrip- 

tion with that in queſtion, to have been done with the privity, 
and by the conſent, of the plaintiffs in etrof, no given num- 
ber of inſtances of the ſame kind, can be proper evidence, 
upon which to preſume a general authority to have been 
given by them to do ſuch acts. Any number of inſtances, 


REASONS for the defendant in error. 


It is preſumed that the plaintiffs in error mean to argue, 
that the evidence given at the trial, to prove their knowledge 
that the payee named in the bill in queſtion was a non 
exiſting perſon, or that the houſe of Liveſcy, Hargreave, and 

N company, with their privity, or under their authority, drew 
3 bills upon them payable to fictitious payees, ought not to have 
4 been, received, as neither directly proving the facts to which 
q ſuch evidence was applied, nor raifing any agree or pre- 
=. ſumption of the exiſtence of ſuch fats, or at moſt a pro- 
b bability or preſumption ſo light and uncertain, as not to be 
% — to any attention in a court of law. | 
The defendant in error humbly ſubmits, that it is com- 
petent to a jury to find matters of fact, without direct or | 
| poſitive teſtimony of thoſe facts, and upon circumſtantial 


evidence only, although the inference or A be 
| | rawn 


each of which, taken fingly, proves nothing, can never be 

prove any thing when taken collectively : and it the evidence i 

excepted to would not be admiſſible to prove that the plain- m 

tiffs in error had accepted any ſingle bill with knowledge te 

that the payee therein was fictitious, the permitting it to be i 

offered to the jury as evidence, from which they might infer b 

the fact of the plaintiffs in error, having given general auths- * 

rity to Liveſey, Hargreave, and Co. to draw bills upon them, pl 

? payable to fictitious payees, would be attended with this * 
|| _ abſurdity, that the fact of ſuch general authority would be C 
{ inferred from the aſſumption of a number of antecedent facts, hy 
; when the evidence was not admiſſible to prove the exiſtence 5 
i of any ſingle antecedent fact, from a number of which die x 
| fact. of general authority was to be inferred. 1 
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drawn from the circumſtances proved, be not abſolutely cer- 
tain or neceſſary. | | 

That it is ſufficient if the circumſtantial evidence be ſuch as 
may afford a fair and reaſonable preſumpti.-n of the facts to 
he tried; and if the evidence has that tendency, it ought to be 
received, and left to the conſideration of the jury, to whom 
alone it belongs to determine upon the preciſe force and effect 
of the circumſtances proved, and whether they are ſufficiently 
ſatisfactory and convincing to warrant them in finding the 
fact in iſſue. . | 

The defendant in error humbly contends, that the privity 
or authority attempted to be proved, has, if neceflary to ſup- 
port the verdict, been found upon circumſtances affording a 
degree of probability of the fact, ſufficiently ſtrong to entitle 
the defendant in error to prove thoſe circumitances,. and 
ſubmit them to the couſideration of the jury, as a ground of 
preſumption. | 

The whole of the bill tranſaction in evidence, appears as 
between Liveſey, Hargreave, and company, and the plaintitts 


in error, to have been a joint concern of thoſe two houſes, 


merely for the purpoſe of raiſing money. Though the ex- 
tent of the negotiation was ſo large, there is no evidence to 
ſhew that it aroſe out of any real mercantile tranſaction 
between them, but the contrary is to be inferred from the 
whole of the evidence given. The irregul-rities and im- 
proprieties in the manner of making the bills, are ſuch as 
would, for preſerving the credit of the drawers, have been 
carefully concealed by them from the perſons requ1; ed th ac- 
cept ſuch bills, unleſs thoſe perſons had been privy to the 
whole plan of the negotiation, and the mode of conducting 
it; but the evidence which is objected to, proves the mott 
open and undiſguiſed expoſure of all thoſe circumitances to 
the view and knowledge of the plaintiffs in error. | 
Theſe are all circumſtances hardly reconcil-able with any 
other ſuppoſition than that of an entite privity berwixt | 
Liveſey, Hargreav:, and Co. and the plaintiffs in error; and 
it would be greatly injurious to the fair purchaſers of bills 
of exchange, and a gieat encouragement to fra d. if ſuch 
circumſtances could not be proved againſt an acceptor, anc 
that the acceptor mignt always reſiſt the performance of his 
engagements, when there ſhould be a ceiect of pofitive or 
demon{irative evidence of a fact, of which noie but the 
drawer and acceptor, the parties intereſted, might have a full 
Knowledges | | 
After argument, the following queſtion was propoſed to 
tne judges, viz. © Whether the circumſtances, mentioned in 
the bill of exceptions, be ſufficiently relative to the propoſi- 
tons therein alſo mentioned, viz. that the defendants, in the 
action, knew the name Fletcher was fictitious, or that the 
defendants had given authority to Liveſey and Co. to draw 
Vo“. III. FF | bills 
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bills upon them, the ſaid defendants, payable to fiftitioue 
payees, ſo that they ought to have heen received, and left ty 
the jury as evidence thereof?“ On this queſtion there w.; 
a diviſion among the judges, who delivered their reſp:Gijy; 
opinions ſeriatim; but the majority of them, together wit) 
the Lord Chancellor and Lord Kenyon, having declare 
that they thought the evidence ought to have been receive], 

and left to the jury, the judgment was affirmed (1). 
Burbige . Jakes, Evidence of a houſe ſituate in the pariſh of M. will ſuppor: 
Fa. Ter. an averment, in a declaration, of a houſe “at S.“ S. beine 
38 Geo. 3. C. B. nia 4hoth of Cl ene e. 8 
1 Pal. & Befr. 22:5, extraparochial, and both places uſually going by the name of $, 
| — The declaration ſtated, that the plaintiff was poſſeſſed of a 


meſſuage © at Sheerneſs, in the county of Kent.” At tle 


trial it was proved, that the houſe was ſituate in the pariſh 
of Minſter, which is contiguous to Sheerneſs ; that Sheer- 
neſs is extraparochial ; but that both piaces uſually go by tlic 
name of Sheerneſs. A verdict having been found for the 
plaintiff, it was moved to ſet it aſide, and enter a nonſuit on 
the ground of the variance between the declaration and to 
evidence. But the Court were of opinion, that as the houſc 
was not ſtated to be in the pariſb of Sheerneſs, it was well 
enough, ſince it appeared to be within the dir: of Sheerneſs, 
Doe ex dim. A witneſs may refreſh his memory by any book or paper, 
Photos _ if he can afterwards ſwear to the fact from his own recol- 
kins and tu enty- lection. But if he cannot ſwear to the fact from recollection 
three other de- any farther than as finding it entered in a book or paper, the 
ny, original book or paper muſt be produced. On a motion for 


Tr. Ter. . a . . 
30 Geo. 3. B. R. 2 new trial, in ejectment, it appeared from the report, that the 


3 Te. Rp. 749. title of the leſſors of the plaintiff to the ſeveral premiſes, ter 


which the ejectment was brought, was not in diſpute; but 
that the only queſtion was, at what time of the year the an- 
nual holdings of the ſeveral tenants expired. That Aldr:dgr, 
the witneſs, whoſe teſtimony was objected to, went round with 
the receiver of the rents to the different tenants, whoſe de- 
clarations, reſpecting the times when they ſeverally became 
tenants, were minuted down in a book at the time; ſome of 
the entries therein being made by Aldridge, and ſome by the 
receiver. When Aldridge was examined, the original book 
was not in court; but he ſpoke concerning the dates of the 
everal tenancies from extratts made by himſelf out of that bon, 
confeſſmg, upon hea that be had no memory of 0s 
own of theſe ſpecific fats ; but that the evidence he was givin! 
as to thoſe fatts was founded altogether upon the extracts which 
he had made from the above-mentioned book. 'I his evidence 
was objected to at the time on the part of the defendants, up! 


— 


(1) The various queſtions reſpecting bills of exchange, which aroſe from the 


bankruptcy of Liveſey and Co. and Gib/9n and Co were at length finally ſettled, 


The ſeveral ſtages through which they paſſed, may be ſeen by referring to vol. Il. 
p. 356, 357, 360, 362 ; and Gi v Hunter, in this volume, p. 2. 85 


—— —_— «a _— —— 
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the ground that, as the witneſs did not pretend to ſpeak to thoſe 
facts from his own recollection, he ought not to be permitted 
to give evidence from any extracts, but that the original book 
from whence they were taken ought to be produced. The 
t | Judge, however, being of a different opinion, the evidence 
ed was admitted, and the plaintiff had a verdict, IHE Coukr 
J did not appear to entertain much doubt as to the inadmiſſibility 
| of the evidence, but they ſaid that as it was a matter of ſuch 
: SE voencral practice, they would confider of it, that the rule might 
be finally ſettled for the future. On the following day, Bul- 
. ler, J. read a MS. note of Tanner v. Taylor, Hereford ſpring 
a aſſizes, 1756. In an action for goods fold, the witneſs, who 
le « proved the delivery, too it from an account which he had in 
I « his hand, being a copy, as he ſaid, of the day-book, which he 
£ « had left at home: and it being objected that the original 
0 e ought to have been produced, Legge, Baron, ſaid, that if 
c « he would ſwear poſitively to the delivery from recollection, 
n | and the paper was only to refreſh his memory, he might 
0 « make uſe of it. But if he could not from recollection ſwear 
c «© to the delivery any further than as finding them entered in 
l his book, then the original ſhould have been produced: and 
. « the witneſs ſaying he could not ſwear from recollection, the 
5 e plaintiff was non-ſuited.” And Lord KEN VON, Ch. J. 
ſaid, that the rule appeared to have been clearly ſettled, and 
1 that every day's practice agreed with it. And that comparing 
e this caſe with the general rule, the Court were clearly of opi- 
r nion, that Aldridge, the witneſs, ought not to have been per- 
e mitted to ſpeak to facts from the extracts which he made uſe 
T of at the trial. Per Curiam. : : 
t | Parol evidence ſhall not be admitted to contradict an agree- eres er al. ,. 
- ment in writing. Per Curiam No parol evidence is ad- Anſell er al. 
) miſſible to diſannul, and ſubſtantially to vary, a written agree- 1 . 
1 ment. Indeed, in ſome cafes of wills and deeds, where there, WG an 
are two Johns named, or two Blackacres mentioned, parol 
evidence may be admitted to explain which 2 or which 
f Blackacre, was meant and intended by the will or deed. The 
rules of evidence are univerſally the ſame in courts of law and 
| courts of equity. Suppoſe a bill in equity was to be brought 
by the defendant to have a ſpecific performance of an agree- 
ö ment, the Court would not admit parol evidence. You cannot 
depart from the writing, but may argue touching the ope- 
ration thereof. If a man agrees in writing to fell Blackacre 
| tor 1000, ſhall parol evidence be admitted that he intended 
Whiteacre ſhould alſo paſs ? Certainly it ſhall not. 
In debt upon an award, and nil debet pleaded, the defendant wills v. Mae- 
cannot give in evidence part/ality in the arbitrators in making N 
the award; for the plea of nil debet, prima facie, admits te? Gio. 3c B 
award, and there never was an inſtance where this kind of evi- 2 Wits, 143. 
dence was permitted to be given; it would be to ſuffer 
evidence that affects third 8 the arbitrators themſelves; 
| | 072 an 
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an award is a judgment by judges choſen by the parties them. 
ſelves, and a jury in a ſpecial verdict cannot find any matter or 


fact dehors the award; by parity of reaſon nothing dehors the 


award (as partiality is) can be given to them in evidence; if 


this evidence was permitted, the plaintiff would be wholly un- 


prepared at the trial, for all that he has to do is, to prove the 
ſubmiſſion and the award; the corruption or partiality of the 
arbitrators may be wholly unknown to the plaintiff, it con- 
cerns the arbitrators themſelves ; in a trial at law, this matter 


of partiality and corruption can never be got at, there is no 


precedent at law of any writ to ſet aſide an award, and we muſt 
go by precedent ; there is no cafe wherever this matter hath 
been pleaded ; the Stat. Mil. 3. ſhews that an award at law 
muſt ſtand, for that ſtatute ſays, that with reſpe& to awards 
made according to that ſtatute they ſhall ſtand, unleſs contro- 
verted and ſet aſide in two terms. The remedy in this caſe js 
in equity, or at law by action againſt the arbitrators if they 


have been corrupt. 


Sullivan v. Mon- 


tague, Hil. Ter. 
19 Geo. 3. B. R. 
1 Doug. 106. 


Ilderton v. At- 

kinſon, Hil. Ter. 
38 Geo. 3. B R. 
7 Ter, Ref. 480. 


Matter of defence, ariſing after the action brought, may be 
given in evidence, if it happen before plea * e in caſes 
where the ſpecial matter may be given in evidence under the 
general iſſue. | 

If a man has money in his hands, for which he will be 
equally aniwerable whichever, way the queſtion goes, he 
ſtands indifferent between the parties, and may be called as 
a witneſs. In this caſe one Barber had been the agent of 
the plaintiff, and, as aſſerted by the defendant, continued to 
be ſo at the time when he received a ſum of 200l. the money 
in diſpute, from the defendant, and received the money in 


that character. The plaintiff admitted the receipt of the 


money by Barber, but denied the agency at the time of the 
receipt. AND THE CouRT held, that this witneſs ſtood 
indifferent, in point of intcreſt, between the parties; being 
liable, either to pay the money received, to the plaintiff; or to 
refund it to the defendant. And the caſe of Evans v. /Fl- 


liams is mentioned by the Reporter: where the captain of 2 


The provoſt of 
Eton college, 
and the lame 
college, v. the 
Biſhop of Win- 
cheſter, and 


Fountain, clerk, 


Hil. Ter. 

14 Geo. 3. C.B. 
3 Wits. 468,483. 
2 Black. 936. 


veſſel was admitted, as a witneſs, to prove whether money, 
which he had borrowed of the plaintiff, was borrowed for 
the uſe of the ſhip, or for his own uſe, | 


Exchange. 


An excliange can only be between two parties; and it 
three mutually grant reciprocal eftates to each other, . 
A. to C. B. to A. and C. to A.; and A. be evicted of the 
tenements granted by him to B. A. cannot recover of C 
the tenements granted to him by A. — The plaintiffs brought 
a guare impedit for hindering them to preſent to the church 
of Worpleidon, in the county of Surrey, and declared that 


they 


Dy Ac „ 2 gaps ay ons. 
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they were ſeiſed in groſs, in fee, in right of the college, of 
the advowſon of that church; and being ſo ſeiſed, the church 
became void on the 8th of October, 1765, by the death of 
one Stephen Sleech, whereupon the plaintiffs in right of the 
college preſented John Burton, D.D. who was admitted, 
inſtituted, and inducted ; that on the 13th of February, 
1771, the church became void by the d-ath of Doctor 
. Burton, and it belonged to the plaintiffs, in right of the 
college, to preſent a fit perſon to the church being fo void, 
and the defendants diſturbed them, to their damage of 200l. 
—The biſhop pleads his common plea, that he claims no 
right but as ordinary.—The defendant, Thomas Fountain, 
pleads, that he is, and on the day of ſning out the original 
writ was, parſon imparſonee of the jaid church, upon the pre- 
ſentation of his preſent majeſty, King George the Third, 

whoſe titie to the advowſon thereof he deduces trom Kin 
Charles the Second, by alleging that King Charles the 
Second was ſeiſed in fee, and preſeuted one Charles /Toore, 
who was admitted, inſtituted, and inducted ; that Charles 
the Second died feiſed, and the advowſon deſcended to King 
James the Second, who, being ſeiſed in fee thereof, abdi- 
cated the government and crown of England, and thereupon 
King William and Queen Mary became law fully ſeiſed in 
fee thereof; that Queen Mary died, and thereupon King 
IVilkam was ſeiſed; that King William died ſeiſed, and 
Queen Ann became lawfully ſeiſed in fee; that ſhe died, and 
King George the Firſt became lawfully ſeiſed in fee, and 
being ſo ſeiſed the church became void by the death of 
Charles Moore, and one Henry Godolþhin, provoſt of the 
college of Eton, by uſurpation upon the crown, preſented 
Thomas Carter, who was admitted, inſtituted, and inducted; 
that King George the Firſt died ſeiſed, and the advowſon 
deſcended to King George the Second, wu being ſeiſed 
thereof in fee, the church became void by the death of 
Thomas Carter, and on: Henry Bland, provoſt of the coliege 
of Eton, by uſurpation upon the crown, preſented George 
Harris, who was admitted, inſtituted, and inducted; and 
King George the Second being fo ſeiſed, the church became 
void by the death of George Harris; and Benjamin, biſhop 
of Wincheſter, by uſurpation upon the crown, collated 

Stephen Sleech, who was thereupon inducted; that Kin 
George the Second died ſeiſed, and the advowlon deſcended 
to King George the Third, who thereupon became and is 
ſeiſed in fee thereof; and being ſo ſeiſed, the churen became 
void by the death of Stephen Sleech, whereby it belonged 
to his preſent majeſty to preſent; and the plaintiffs, uſurping 
pon the now king, preſented Fohn Burton, who was ad- 
mitted, inſtituted, and inducted; and his preſent majeſty 
being ſo ſeiſed, the church became void by the death of 
John Burton, whereby it 6 8 to our lord, the now king, 
t 3 to 
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to preſent a fit perſon to the church, who preſented the 
defendant, Thomas Fountain, who was admitted, inſtituted, 
and inducted, and before and at the time of ſuing out ihe 
original writ was, and yet is, parſan imparſonce of the aid 


Church upon that preſentation : without this, that the plain- 
| tiffs were ſeiſed of the {aid advowſon of the church of Wor. 


pleſdon, in manner and form as they have above alleged; 
and this, &c. wherefore he prays judgment, &c.—The 
plaintiffs reply in the common form to the biſhop's plea, 
and take iſſue upon the traverſe in the incumbent's plea, 
and thereupon iſſue is joined. This cauſe came on to be 
tried at the Lent aſſizes for Surrey, 13 Geo. 3. when the 
jury found a ſpecial verdict, which may be thus briefly 
ſtated, viz. that on the 7th day of May, 1683, King Carb 
the Second was ſeiſed in fee of the advowion of the church 
(of Worpleidon) in queſtion, to which (being vacant) he 
preſented one Charles Moor, who was admitted, inſtituted, 
and inducted ; that the kings and queens of England were 


ſeiſed of the ſaid advowton in fee until the making of the act 


of parliament following; and that before the ſame act, viz, 
on the 3oth of January, 1687, by indenture of tliat due, 
made between Charles, Doke of Somerſet, and Elizabeth, his 
ducheſs, of the firſt part; Thomas Beach and Henry Chan 
pion of the ſecond part; James, Earl of Suffolk, Elizabeth, 
Counteſs Dowager of Eſſex, Sir Fohn Erule, knt. chancellor 
of the exchequer, and Elizabeth, Lady Seymour, his wile, 
and mother ot the ſaid lord duke, and Sir Orlando Gee, of 
the third part. The rectory of Kirby Overblowes, in 
Yorkſhire, and the inheritance of the Honour of Petworth, 
in Suſſex, were conveyed to the uſe of the Ducheſs of 
Somerſet for life; remainder to the Duke of Somerſet tor 
life; remainder to truſtees, to preſerve contingent remainders; 
remainder to Algernon, Earl of Hertford, the firſt ſon of the 
duke and ducheſs in tail-male; remainder to the ſecond, 
third, and every other ſon and ſons of the duke and ducheſs 
in tail-male; remainder to the iſſues females of the lady 
ducheſs in tail-general; and for default of ſuch iſſue, re- 
mainder to ſuch uſes as the lady ducheſs (whether foie or 
under coverture) ſhould direct, limit, and appoint ; remain- 
der in fee to the ducheſs. — That the duke and ducheſs died, 
leaving iſſue Algernon, Karl of Hertford, afterwards Duke of 
Somerſet, their ton, and Catharine their daughter ; and no 


other iſſue. —That the faid Duke Algernon died, leaving 


Elizabeth, now Ducheſs of Northumberland, his only child. 
— That Catharine, the daughter of Duke Charles and his 


ſaid ducheſs, intermarried with Sir William Wyndham, 
baronet, and died, leaving Charles, afterwards Earl of Egre- 


mont, her eldeſt ſon, who died, leaving George, now Earl of 
Egremont.— That the provoſt and college of Eton, before 
and at the time of making the act of parliament hereatte!- 

mentioned, 
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nentioned, were ſeiſed in fee of the advowſon of the church 
of Petworth, and the chapelries of North-Chapel and Dung- 
ton, within the pariſh of Petworth, in Suſſex, — That in 
the fourth and fifth years of William and Mary, au act of 
parlament was made, for dividing the ſaid chapelries from | | 
the pariſh of Petworth, and erecting them into new pariſhes, | 
and for ſettling the advowſons of Worpleſdon, Kirby Over- | 
bluwes, and Petworth, &c. according to the agreement in '| 
that behalf made between their majęſties, patrons of the 1 
churches of Clewer in Berks, Farnham-Royal in Bucks, and | 
Worpleſdon in Surrey; and the Duke of Somerſet, N 
of the churches of Kirby Overblowes and Cattcn in York- 

thire, and Longhorſley in Northumberland; and the prove? 

of Eton college, and the college, patrons of the church 9 

Perworth in Suſſex. — Whereby it was enacted, that the 

alvowſons of Kirby Overblowes, Catton, and Longhorſley, 

ſhall be, and are thereby, ſettled and veſted in their majeſties, 

and their ſucceſſors, in right of their crown, tor ever; and 

that the advowſons of Clewer, Farnham-Royal, and Wor- 

pleſdon, ſhall be, and are thereby, ſettled and vgſed in the | 
provoſt and college of Eton, and their ſucceſſors, for ever; 
and that the ac of Petworth, North-Chapel, and | 
Dungton, ſhall be, and are thereby, ſettled and veſfed in the 1 
Duke of Somerſet, and the lady ducheſs his wife, and their . 
heirs, /aving the rights of all other perſons (others than their 
majeſties, the duke and ducheſs and their heirs, and Eton 
college and their ſucceſſors) to the ſaid advowſons of the 
ſaid churches, or any of them.—That the act of parliament 
hath been carried into execution ever ſince the making it, 
until the year 1760; and that the church of Kirby Over- 
blowes hath ſeveral times been vacant ſince the making of 
the act; and from that time, until the year 1760, the crown 
hath preſented to that church. — That, ia the year 1760, | 
the church of Kirby Overblowes became vacant, and | 
Charles, Lord "Egremont, thereupon claiming ' a right of 
preſentation thereto, by virtue of the ſaid indenture, as 
having his right to the ſaid preſentation, ſaved by and under 
the ſaid proviſo in the ſaid act, preſented one Fohn Metcalf 
thereto, who was admitted, inſtituted, and induCted, to the 
faid church.—That, on the 13th of February, 1771, the 
church of Worpleſdon became vacant by the death of 
Doctor John Burton, and thereupon his preſent majeſty 
preſented the defendant, Thomas Fountain, to the ſaid church. 
That, within fix months from the death of Doctor John 
Burton, the plaintiffs preſented one Doctor Stephen Abthorp 
to the ſaid church of Worpleſdon; and that the ſaid Fohn, 
biſhop of Wincheſter, bcfore the commencement of this 
ſuit, refuſed to admit, inſtitute, and induQ, either the 
laid Thomas Fountain or Stephen Abtharp; and that the 
ſaid church of 8 on the 13th day of Febru- 
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Exchange. 
ary, 1771, became vacant, and ever ſince hath beer, 
and ſtill continues vacant; and the ſame is of the true 
value of 170l. by the year; and that ſix months did net 
clapſe, from the time of the death of the ſaid Doctor Jul 


Burton, before the iſſuing out the original writ of guar, 


impedit in this cauſe, by the plaintiffs; but whether his 


 m:jeſty had a right to preſent the defendant, Thomas Fur. 


tain, to the church of Worpleſdon, or not, the jurors are 
ignorant, and pray the advice of the Court thereupon, &c.— 
In the argument for the plaintiffs it was obſerved, that, from 
the time of making the act until the year 1760, the act had, 
in all reſpects, been carried into execution; and, until the 
year 1771, Eton college had not, fince the making the 
act, been hindered or diſturbed by the crown, in preſcming 
to Worpleſdon; but that church becoming void on the 
13th of February, 1771, the crown, by their ancient title t 
the advowſon thereof, preſented the defendant, Fountain, and 
thereupon the provoſt and college of Eton have brought 
the preſent writ of guare impedit.— THAT THE QUESTION 
was, therefore, Whether the advowſon of the church of 
Worpleſdon is to be reſtored to the crown? which depended 
upon the conſtruction of this act of parliament, which faves 
Lord Egremont's right of preſentation to Kirby Over- 
blowes, and as to that matter, it is the ſame to him as if the 
act had never been made.-BuT IT was OBJECTED 7 
the part of the defendant, the preſentee of the crown, that the 
crown has been deceived by Charles, Duke of Somerſet, 
who had only an eftate for life in the reQtory of Kirby 
Overblowes, which, if the crown, or the legiſlature, had 
known at the time of making the act of parliament, that act 
would not have paſſed; that ptivate acts of parliament are 


to be conſtrued according to the rules and principles of the. 


c.mmon law, and, therefore, this act is to be conſidered as 
a legal conveyance, by way of exchange; and that the 
crown, having been deceived in the exchange, may, aiter 
near ſeventy years poſſeſhon under the act of parliament, 
diveſt the college of Eton of the church of Worpleſdon, now 
in queſtion —CURIA : The Court has no doubt: and they 
have very little to ſay upon this matter. The Duke of 
Somerſet, having a ſeat at Petworth, was defirous of having 
the advowſon ot that church in his own family, which was 
in poſſeſſion of Eton college : the duke, not having any 
living to tempt the college to give him Petworth in exchange, 


_ prevailed upon the crown to give the living in queſtion to 


the college, and the duke gave to the crown the church ot 
Kirby Overbl»wes (ſuppoled then to be an equivalent for 


Worpleſdon). This being agreed, and the duke wanting !0 


make three advowſons out of one, an act of parliament 18 
made to carry this into execution, which does not make uſe 
of words of conveyance, but ves the ſeveral advowſons 

the 
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the reſpeCtive parties for ever, viz. W orpleſdon in the college, 


petworth in the duke, and Kirby Overblowes in the crown; 


at the time of making the act, the duke was only tenant 
for life of Kirby Overblowes, which was then a ſecret 
(and ſo continued till the year 1760), and there is a ſaving 
clauſe in the act, which ſaves to all perſons (other than the 
crown, the duke and ducheſs, and their heirs, and Eton 
college), all their rights of preſentation to the ſeveral 
churches, as fully as if the act had never been made; by 
which ſaving clauſe, and under a limitation in the lettiement 
of 1687, Charles, late Earl of Egremont, in the year 1760, 
preſented John Metcalf ro the church of Kirby Orerblowes, 
who was not diſturbed by this agreement, or by the crown, 
Lord Egremont having a clear tile under the ſettlement, 
which was ſaved by the act.— Inu 177 1, the church of Wor- 
pleſdon (in queſtion) became vacant, and the crown, under 
their ancient title, preſented the defeudant, Fountain, thereto, 
ſuppoſing the whole agreement void, wiucreupon the plain- 
tiffs have brought this quare impedit; and the queſtion is, 
Whether the preſentation of Lord Egremont to Kirby 
Overblowes ſet the whole agreement aſide, and the title to 
preſent to the church in queſtion be reſtored to the crown 
which depends upon the conſtruction of the act of parlia- 
ment? which, in reſpe to Lord Egremont, is the fame as 
if it had never been made. Private acts of parliament muſt 
be conſtrued according to the principles of the common law, 
and therefore it is ſaid, that, from the nature of this agreement, 
or contract, it muſt be conſtrued to be an exchange at common 
law, which is a mode of conveyance that has particular proper- 
ties of its own, and conveys a fee-ſimple without livery ; and, 
before the flatute of frauds, might have been made by parol, 
without deed or writing ; the word excambium, or exchange, 
is ſaid, by the beſt writers upon this ſubject, to be ablolutely 
neceſſary to this mode of conveyance; the efſence of an 
exchange is 20hen one eſtate in land is given in conſideration of 
another; hence, if one part fails, the other will fail alto : in 
ſome caſes it may be ſaid to be the belt mode of conveyance, 
as in dealing with a defeaſable title. The fe? of an ex- 
change ariſes from the remedies ; iſt, An implied condition of 
re-entry; 2d, A ſpecial warranty: theſe are incidental ta an 
exchange : a condition of re entry is entire and indiviſible; he 
cannot enter into a part of what he gave in exchange, for he 
cannot judge how much he has loſt: it is given againſt a 
ſtranger; but if the ſtranger be impleaded and vouches, no 
more is to be recovered than the value of what was loſt; 
deſides the warranty ariſing from an exchange is only lineal 
warranty, ariſing from operation of law, tor the law will 


not raiſe a collateral warranty, becauſe of hard conſequences 


attending it. An alienee can neither enter nor vouch, but 


he may make uſe of the warranty in law, by way of 
| rebutter ; 
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rebutter : if tenant in tail, by exchange, conveys a baſ; fer 
each iſſue may determine the exchange during his time, therefire 
it ſeems to be the very eſſence of an exchange, that the natur, if 
the gſtates exchanged be equal; that the land given by A. to g. 
may be a recompence for the land given by B. to 4.— 
There is us caſe to be found of an exchange, in the legal ſenſe and 
meaning of that conveyance, between more than two parties, 
for if A. gives land to B. and B. gives lands to C. and C. 

ives lands to A.; if C. be evicted of the land given to him 
y B., C. cannot enter upon A. becauſe A. gave nothing 
in exchange to C.; ſo A. is not bound to warrant the land 19 
C. which was given to him by B.; this accounts for the 
defendant's counſel not being able, with all their induſtry, 
to find one caſe, of an exchange between three perſons; 
beſicles, the act of parliament cannot be conſtrued to opcrate 


as a deed of exchange, the word exchange not being once men- 


tioned therein; the act makes uſe of no words of cunvey- 
ance, but %s the ſeveral 2dvowſons in the reſp-Cive par. 
ties, under the agreement. Hence it is clear, that this act 
of parliament cannot be conſtrued, by the rules and princ- 
ples of a conveyance, by way of exchange ; but although the 
act doth not operate as an exchange, yet it ſupports and 
exccutes the agreement between the parties, ſaving the Earl 
of Egremont's right. Let us ſuppoſe it was an agreement, 
touching land, between A. B. and C. by feoffinent ; 4, 
(the college) in conſid-r:tion of land from C. (the crown) 
enfeoffs B. (the duke) of other land with warranty; and B, 
in conſideration of other land from A. enfeoffs C. of other 
land with warranty; C. is imple:ded by a ſtranger (the Earl 
of Egremont), for the land whereof B. enfeofted him, where- 
upon C. vouches B. to warranty; B. cannot vouch over 4. 


to warranty, becauſe A. did not enfeoff B. of that ſame land 


whereof B. enfeoffed C. and for which land C. is impleaded; 
ſo the crown would recover in value againſt the duke, and 
the loſs would fall where it ought, upon him who brought a 
bad title. The crown grants a good title to the college, the 
college grants a good title to the duke, the duke grants a bid 
title to the crown; the college have broken no contract 


with the crown, or the duke, but the duke was the only 


wrong doer; the advowſons, lying in grant, doth not differ 
from the caſe put, of a feoffment of lands: the nature of the 
agreement 1n both is the ſame, and the crown, being a party, 
doth not alter the caſe; nor is it material, at preſent, in 
what manner Lord Egremont aſſerted his title to the 
church of Kirby Overblowes.—By THE wHoLE CouRT, 
reſolved, there cannot be an exchange at common law, betibeen 
more than two parties; the things given and taken in ex- 
change run in parallel lines, and cannot paſs into three lines, 
or a triangle. Judgment for the plaintiffs, per totam Curzar.. 


Excom- 


11 


Ercommunication. 


A writ de excommunicato capiendo ſtated, that the defendant The King v. 


was excommunicated in a cauſe of © defamation and ſlander, ah 
merely ſpiritual;?* and held ſufficient. 37 

If the ſentence of the greater, inſtead of the leſſer, ex- 
communication be pronounced, it is on y a ground of appeal: 
but this Court will not quaſh a writ de excommunicato capiendo 
for that objection, | 

It is not neceſſary that the defendant ſhould be reſide t in 
the dioceſe at the time of the excommunication ; it is ſuffi» 
cient if he were there at the time of the citadion. 

The above points were determined on a motion to 
diſcharge the deiendant out of cultody, and to quaſh a 
writ of excommunicato capiendo, which ſtated, that the biſhop. 
of Worceiter had ſignified that the official! of the con- 
liftorial court of Wo ceſter, in a certain cauſe of defa- 
mation or flander, merely ſpiritual, between Elizabeth, the 
wife of William Hopkins, of the pariſh of Grimby, in the 
county and diocete of Worceſter, complainant, and Nathaniel 
Papton, ot the pariſh of Grimby atoretaid, he party accuſed, 
did, for the contumacy of the ſ id Nathaniel Payton, in not 
appearing, decree him to be excommunicated, — To this writ 
three objections were made: iſt, Tha: the cauſes of ex- 
communication are not ſufficiently ſtated ;—2dly, That the 
ſentence is erroneous, in pronouncing the greater excom- 
munication, inſtead of the leſſer ;—3dlv, Becauſe it does not 
appear that, at the time of the ſentence, the defendarit was 
inhabiting within the dioceſe. PER CURIAM: As to the 
firſt, the caſes cited were 1 Rol. Rep. 136. where an ex- 
communication, for not anſwering articles, without ſhewing 
what, was held bad; and in that caſe Ab ſcot's caſe is men- 
tioned, where the excommunication was held bad, it only 
alleging, that he was an inveterate ſchiſmatic. Another 
caſe was in Salk. 293. The King v. Fowler, where the writ 
was he'd bad, as the excommunication was recited to be 
pro quibuſdam cauſit ſubtractionis decimarum ſiue aliorum jurium 
zxcclefiaſticorum ; which was held uncertain, as the alia juria 
might be matters not within their juriidictioun. But, accord- 
ing to the report of this caſe in Lord Raym. 619. the reaſon 
aligned by Holt, Ch. J. was, the not ſpecially aſſigning the 
reaſon of the excommunication but in the disjunctise; and 
Gould, J. thought it good, as the five ſeemed to him accu- 
mulative ; and Holt, Ch. J. ſaid, that if the writ had been in 
causd ſubtractionis quorundum jurium eccleſiaſticorum, it had 
been well. But in The King v. Smith, Strange, 946, an 
ercommunicats capiendo was quaſhed, being in causa defama- 
ſionis ſive contumacii, for the uncertainty- of the laſt ; 

a ut 


7 Ter. Rh. 153. 
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but there was no objection, on account of the firſt wt 
not being ſufficiently certain and explicit. And in The Ky 
v. Keat, Strange, 950, the Court held an excommunicaic 
for ſlander, or defamation, not bad for uncertainty.—7}; 
preſent caſe is more certain than that, for it is alleged to be fy 
defamation, or flander, merely ſpiritual. Thoſe words remix 
all doubt, ſhewing that this was within the coguizance 
of the ſpiritual court. As to the ſecond obhjection, thu 
the party was only liable to the leſſer excommunication, 
that, if objectionable, is only the ground of appeal; it i; 
merely that the judge has not praceeded according to th: 
proper forms of the eccleſiaſtical court. As to the thirl 
objection, the 23 Hen. 8. c. 9; Moor, 467 ; Latch. 1:1; 
CGodbalt, 191; Godolphin's Repertorium Canonicum, 635; aul 
Shower, 17. were cited. As to the ſtat. of Hen. 8. after 
reciting, „chat perſons had been cited in courts out of the 
« dioceſes where they lived, and on certificate thereof had 
« been excommunicated, it provides that no perſon from 
* thenceforth ſhould be cited out of the dioceſe in which he 


* ſhould inhabit,” but it does not prevent the ſentence of c. 


communication being paſſed againſt thoſe who, laving been 
cited in their dioceſe, may afterwards remove out of it. The 
caſe in Latch. 174. is . caſe. There the objection 
was, that the defendant was ſued out of his dioceſe. Tlus 
caſe proves nothing, as the defendant muſt be underſtood to 
have been cited out of the dioceſe. Goabolt, 191, is 
Fraunces and PowelPs caſe. It was a motion for a prohi- 
bition for citing the plaintiff out of his dioceſe, contrary 
ro the 23 Her. 8. and there Lord Coke ſaid, obiter, that the 
23 H. 8. was in affirmance of the common law; for it a 
man be excommunicated in a foreign dioceſe, the ſame 1s 
void, and coram non judice, as appeared by the 8 H. 6. and 


2 H. 4. But this doctrine muſt be underitood from the 


reference to the 23 H. 8. as applying to the caſe of a 
citation out of the dioceſe. Godolphin's Repert. Canon. 635, 
only refers to Moor, 467, which is Beaumont's caſe, and is 
in theſe words: „ Beaumont was taken on an excommunicats 
« capiendo; and the ſignificavit did not mention that he 
c was commorant within the dioceſe of the biſhop at the 
te time of the excommunication, and it was adjudged un— 
c certain, and the party diſcharged.” Shower, 17. 1s Fobn- 
ſon's caſe ; and that, as far as reſpeCts this caſe, is merely 
a reference to Mor, 467; for the objection in that caſe 
was the want of an addition. With reſpect to the caſe in 


Moor; as the neceſſity of being commorant at the time of the 


excommunication is not found to be ſo determined in any other 
book, and as ſuch a doctrine would enable defendants, by ſhifting 
their dioceſe pending the ſuit, to avoid being amenable to th 
eccleſiaſtical court, that caſe muſt be under ſiood as proceeding 
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a the ground of the defendant's not being within the dioceſe 
al any time during the ſuit. But the authority of that caſe 


may well be doubted (1); for in the caſe of The Queen v. 


| Dizg, 11 Mod. 172. Page moved to quaſh a writ of excom- 
unicato capiendo; his firſt exception being to the ſignificavit 
vpon the excommunicato capiendo, that it did not appear he was 
E cOmmorant in the dioceſe: and he cited Mor, 466, 467: 
be took two other exceptions to the writ; and the report 


concludes with ſaving, „which exception (namely, the 
third) the Court ſeemed to allow; but no notice is taken 
of the firſt heing allowed by the Court. And in Sir T. 
ines, 89, in the caſe of the Inhabitants of Bermondſey, 
Darnel prayed that the defendants might be diſcharged, 
becauſe it did not appear by the certificate that they were 
commorant in the dioceſe of the biſhop, at the time of the 
excommunication ; and he relied on Moor, 467. and Latch. 
174. But the priſoners were remanded. — We are, therefore, 
of opinion, that none of the objections are well founded. 


Rule diſcharged. 


Execution. 
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Ox a judgment of above twenty years old, the Court Coyſgame v. 


rave leave to the adminiſtrator, cum teſtamento annexo, of the 


Fly, Ea. Ter. 
15 Geo, 3. C. B. 


plaintiff, to ſue out a ſcire facias to revive the fame. But Rid. 995. 


they ordered that no execution ſhould be taken out thereon, until 
(ther the rms # made an actual return of icire feci, or an affi- 
davit was made and filed, of perſinal notice being ſerved on the 
wefendant of the iſſuing ſuch ſcire facias. 


In an action of debt upon a judgment, it appeared upon Vigers v. Ald- 


the plea, and was admitted by the replication, that the 


derich, Mic. Ter. 
10 Geo. 4. B. R. 


fndant's perſon had been taken in execution, by virtue of @, B. 2482 


captas ad ſatisfactendum, upon this judgment, and afterwards 
Iſcharged out of cuſtody by conſent of the plaintiff, upon his en- 
tering into an agreement, & to pay certain ſums of money at 
* ſtipulated times; part whereof he had accordingly paid 
to the plaintiff, purſuant to the ſaid agreement, but had 


/ailed in payment of the remaining part, The plaintiff, in 


his replication, acknowledged all this, and yet concluded it 
win demanding the whole ſum due vpon the judgment. The 
defendant demurred to the plaintiff's replication. — PER 
Cuniam : The defendant hiving been once taken in execution 
upon this judgment, and afterwards diſcharged of the execu- 
ton againſt his perſon, by the conſent of the plaintiff, he 


— ets em 


(t) It ſeems to have been overruled in R. v. Burrard, 1 P. Vn. 43 5 
| | | could 


Hague, Mic. Ter. 
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could not be liable to any further execution upon it; nf 
could the plainuff bring an à ion of debt upon that ſam: 
judgment, which has been already ſo carried into execution, 
and the defendant fo diſcharged from it: he ought to hate 
brought a new action upon the caſe, founded on this ney 
agreement — they alſo held the replication to be repugnay, 
in demanding the whole ſum, when it acknowledged it to he 
ſati fied in part.— Judgment for the defendant. 


Clark v. It the plaintiff conſent to diſcharge one of ſeveral defend. 
Clement and 


Engliſh, Hil. Ter. ants taken on a joint ca. ſa. he cannot afterwards retake hin, 


36 Geo. 3. B. R. or take any of the others. — Al. d a ſeparate ca. ſe. againſt one 
6 Ter. Rp. 525-defendant, on a judgment againſt two, cannot be ſupported, 
The deſendant, Engliſh, having been taken on a ca. ſa. iſud 
againſt both of the defendants, was ſet at liberty by the plaintf 
on an undertaking by him to render himſelf on a given daj, 
if he did not, in the mean time, pay the debt. On which the 
detendant, Climent, moved that the ca. /a. ſhould be quaſhed, 
and ſatisfaction entered on the roll. Lord KEN VOR, Ch. |, 
— This being a joint execution, as the plaintiff iuffered . 
other detendant to be diſcharged out of cuſtody, he cannot 
now take Clement, vid. Heb. 2. And formerly, in Lord 
Ch. J. Hobart's time, it was held, that if the defendant died, 
when charged in execution, the creditor could not revire the 
judgment againſt his repreſentatives (1). But there is no 
reaſon why we ſhould make this rule abſolute in its full 
extent ; it will ſatisfy the juſtice of this caſe, as far as reſpects 
Clement, merely to order that he ſhall not be taken on this 
writ, but that the writ ſhall not be quaſhed.—Afterwarcs 
the plaintiff ſucd out a ſeparate execution againſt EAI 
and took him; on which it was moved, that he might be 
diſcharged out of cuſtody, and the ca. fa. ſet aſide, and fatil- 
faction entered on the roll. And in ſupport of the rule, be 
caſe of Vigers v. Aldrich was cited. — 2dly, It was iniiſted 
that, at all events, the ſeparate execution againſt Engl, 
on a joint judgment againſt Engliſh and Clement, could not 
be ſupported. —<AnD THE CourT were of opinion, that 
the plaintiff was wrong on both points, and made the Rule 
_ abſolute. 
Tanner v. So where the defendant, having been charged in execution 
38 805 4. BR at the ſuit of the plaintiff, was diſcharged, on his undertaking 
7 Ter. Rep. 420. to pay the debt at a future day; and on nonpayment at the 
day, the plaintiff ſued out a feri facias againſt him. It wa 
moved that the latter writ might be ſet aſide, and the cates 
of Vigers v. Aldrich, and Clark v. Clement, were cited. —0 
the behalf of the plaintiff it was argued, that the relcaſc of 


— 


(7) roher v. Fackſon, Hob, 525 &c. But that was remedied by ſtat. 21 
the 


Jac. 1. c. 24. 


a 2825 2 
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the defendant was conditional ; and as the condition had not 
been performed, the plaintiff had a right to ſue ont another 
writ of execution. BUT THE CoURT ſaid, that the caſes 
cited proceeded on this ground, that it was conſidered that 
the plaintiff received a ſatisfaction in law, by having his 
deb or once in cuſtody, and made the rule abſolute. 

It was moved to ſet aſide a teffatum fieri facias for irre- Brand v. Mears, 
gularitv, on the ground that the plaintiff had not ſued out Tr. Ter. 

a fl. fa. to warrant the teflatum. AND THE CourrT, after 18 388. 
conſulting with the maſter, ſaid that, according to the eſta- 8 

bliſhed practice, the want of an original f. fa. was a deciſive 

objection, though the irregularity might be cured by a ſub- 

ſequent production of that writ —Rule abſolute (1). 

A ca. fa. in a different county muſt be grounded on a Allen e. Allen, 
tefatum.—It was moved, to quath a writ of cg. Ja. directed & Fer „„ 
to the ſheriff of London, and to diſcharge the defendant, 2 Fig 
becauſe the judgment is upon a record in Wilts, and no 
teſlatum or ſuggeſtion that the defendant had been commo- 
rant in London. And the Court was of opinion, that the 
writ muſt be quaſhed, with coſts, no rule being yet made up, 
to amend it by: and che defendant diſcharged, he undertaking 
to bring no action for the falſe impriſonment. | 

But the Court will not ſet aſide a te/fatum capias ad ſatiſg Milftead ». 
faciendum, ſued out without an original capras to warrant it, Coppard, 
though a writ of error has been brought, if a capias ad ſatiſ- 2 Cn P.R 
faciendum have been afterwards ſued out, returned, and ; Ter. Rep. 272 
entered on the roll. | 

A capias ad ſatisfaciendum, made returnable at a day which Campbell, Eig. 
falls out of term, is not void, but only liable to be ſet aſide”: Cummins, 
upon motion for irregularity. —A {tire facias being brought r &:," 8 0 
againſt bail, the defendant pleaded thereto, “ that the principal 2 Burr. 1185. 
died before the return of the caprias ad /utis/ociondum.'? The 
return of the ca. /a. being thereupon fer forth in the repli- 
cation, it appeared to be returnable on Thurſday next, after 
eight days from the purification of the Virgin Hany.“ The 
defendant demurred, generally, to the replication, and on 
behalf of the defendant, it was inſiſted that the proceedings 
were irregular : for the word * from” is excluſive; and conſe- 
quently the writ is not returnable till in vacati/9n-time (even 
a week in the vacation). On the other hand, it was inſiſted 
for the plaintiff, that it was right and regular, in true and 
even (2) Hrict computation. And, were it otherwiſe, yet, as 
it was an execution, and not upon meine proceſs, the writ of 
a. ſa. would nat be void, but only liable to be ſet aſide upon 


ets, 
— 


(1) See Couperthwaite v. Owen, ante, p. 333. | 
(2) It was ſo. For the purification fell on Monday ; ſo that, either way, the 
Thurſday next after eight days from it, or the Thurſday next after the oRave of it, 
vas the 12th of February, ; 
motion, 
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motion, for irregularity. And THE wHoOLE CovurT wer 
unanimouſly of the ſame opinion in 5h points.-Judgment 
for the plaintiff. | | 
Laroche, v. If a plaintiff recover a judgment againſt two defendants in 
Cy and B. R. and one of them bring a writ of error in cam. ſcacc. the 
Mic. Ter, Plaintiff cannot charge the other defendant in execution till the 
29 Geo. 3. E. R. record be remitted into the court of B. R. notwithſtanding 
2 Ter. Rah. 737. the writ of error might have been quaſhed immediately, be- 
cauſe not brought by both defendants.— Final judgment wa 
ſigned againſt both the defendants in 1 term, 1787. 
AHAailand was arreſted, and committed to priſon for want ct 
bail, but was not charged in execution in the next term after 
judgment, according to the regular courſe of” proceedings. Wil. 
brough, in Michaelmas term, brought a writ of error in the 
Exchequer Chamber (to which AMAailund was no party), 
where the judgment was affirmed in Hilary, 1788. Afﬀer- 
wards, there was a joint execution againſt both the defendants, 
under which both the defendants were charged in execution, 
And it was argued, that the defendant, Mailand, might be 
diſcharged out of execution, becauſe he was not charged 1 
execution within two terms after final judgment.—SED PER. 
CurIaM; The writ of error removed the record into the 
Exchequer Chamber, and till it was remitted here, there was 
no record in this Court, on which the plaintiff could have 
charged the defendant in execution. Rule diſcharged. 
Jordan v. Cote, Where judgment is ſigned againſt a defendant in an in- 
3 ak en ferior court of record, and he ſurrenders in diſcharge of his 
83 532. bail, but before he is charged in exccution, is removed to the 
| Fleet by habeas corpus. The court of C. B. will grant 2 
certiorari to remove the record, in order to charge bim in 
execution in the Fleet, by virtue of the ſtat. 19 Ges. 3. c. 70. 
1 | 
Broughton, v. / The Court will diſcharge a defendant out of cuſtody who 
3 is in execution at the ſuit of a plaintiff, ſame time ſince de- 
IC, Ter. 
30 Geo 3. C. B. wy — ä — 
1 Pul. & Biſ. 176. (1) Which enacts, that in all caſes where final judgment fhall be ob- 
tained in any ſuit, % ary inferior court of record, it ſhall be lawful for any 
of his majeſty's courts of record at Weltminfter, vpon affidavirs made aud 
filed therein of ſuch judgment being obtained, and of gent ſearch and 
inquiry having been made after ihe per/pn of rhe defendant, or his effects; 
and of execution having iſſued againit the perſox or effects, and that 
the perſon or effeQs are t 1 be found in the juriſdiction of ſucb 
inferior court, to caru/* the record of we ſaid judgment to be remmord into 
ſuch ſuperior court, to ¶ ue writs of ex2cuton thereupon to the ſheriff of any 
county, city, liberty or place, , perſun or effefts of the defenda 
in ihe jame manner, as upon jrdgments obtained in the ſaid court at Wi 
gninſter : and the Sheriff upon every ſuch execution, fhall detain the di- 
Fendant until the ſum of twenty ſhillings be paid to him, or levy the ſame 
out of the effects, according to the nature of the execution, for the ex- 
traordinary coſts of the plaintiff in the inferior court, ſubſequent to the 
judgment and execution in the ſuperior court, over and above the money 
for which ſuch execution ſhall be iſſued, 0 


ceaſed, 


Execution. 


ceaſed, on whoſe part no will has been proved, nor any ad- 


miniſtration granted, and whoſe family, on notice of a motion 


for the above purpoſe, decline interfering. — The defendant 
had been three years in execution at the ſuit of Delves 
Broughton, Eſq. who died at Gibraltar, ſixteen months 
previous to this application, and no will had been proved, nor 
any adminiftration granted. At fir/? the Court doubted ; but 
afterwards granted a rule nf, directing, that notice ſhould bz 
ſerved on the attorney of the Broughton family. —On ihewing 
| cauſe, the attorney for the Broughton family attended, and in- 
formed the Court, that the relations of the deceaſed declined 
interfering, and had not taken out, and did not mean to take 
out, letters of adminiſt ration. THE Cour ſaid, they wanted 
nothing but precedent to warrant them in doing what was 
defired, as it was a reaſonable thing to be done; and that as 
the Broughton family had received notice, and there was no 
probable ground to ſuppoſe that adininiſtration would be taken 
out, they thought they might make the—Rule abſolute. 
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If a plaintiff cannot find ſufficient effects of the defendant Armittead, . 


to ſatisfy his judgment, the Court will order the ſheriff to re- 
tain, for the uſe of the plaintiff, money which he has Jevied 
in another action, at the ſuit of the defendant. It was agreed, 


that this motion was of the firſt impreſſion, and Lord MAN s- 


FIELD faid, he believed there were old caſes where it had been 
held, that the ſheriff could not take money in execution, even 
though, found in the defendant's ſcrutoire, and that a quaint 
"ealon was given for it, viz. that money could not be /d. 
However the rule was granted, and it was afterwards made 
abſolute by conſent, with a qualification that the attorney's 
bill, in the cauſe in which the money had been levicd, ſhould 
de paid in the firſt place. | 


Philpot, Tr. Ter. 
19 Geo. 3. B K. 
I Doug. 230. 


The ſpecitic goods of a teſtator in the hands of his executor, Farr er a! w. 
cannot be ſeiſed in execution, under a judgment againſt the Newman, « 4. 


executor in his own right; if the ſheriff have notice that the 3 © 


eo. 3. B. R. 


goods are not the proper goods of the executor.— At the trial 4 Tr. Rep. 621, 


of this action, which was caſe againſt the defendants, as 
heriffs of Middleſex, for making a falſe return 10 a writ of 
. Ja. The jury found a ſpecial verdict (in ſubſtance) as 
follows : That in Eaſter term, 30 Geo. 3. the phintiffs re- 


covered againſt Fatts and Reid and his wife, executors of 


V. Lewer, 236l. 10s. and on the 17th of May, 30 Geo. 3. 
” ſued out a fi. fa. to levy that ſum of the goods and chattels, 
* which vere of Lewer, in the hands of the executors to be 
* adniniftered. That on the 28th of May, 1790, the writ 
* was delivered to the defendants, then ſheriif, And that in 
* Fafter term, 1790, Wilfn recovered againſt Reid, 1047). 
debt, and 63s. damages and coſts; which judgment was 
s ſigned the 27th of May, 1790. That on the 28th of May, 
£1790, Me wa ſued out a fl. fa. on that judgment, teſted 
don the 17th of May; which writ on the 28th of May, 1790, 

Vol. III. | Gg | « and 
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« and a few hours before the delivery of the plaintiffs' writ 
« was delivered to the ſheriff, who under that writ, a few 
« hours before the delivery of the plaintiffs* writ to him, 
& ſeized goods in a houſe wherein Reid and his wife reſided, 


<« and in which houfe Teber, at his death, did reſide; and 


« which goods were the goods of Lewer. That on the fame 
« 28th of May, 1790, aſter the ſheriff nad ſeized the ſaid 
« goods, the attorney for the plaintiff gave notice to the 
« attorney for MWilſon, and alfo to the ſheriff, that the goods 
« fo feized were the goods of Lerwer, in the poſſeſſion of Reid 
* and his wife, as executors, liable to the payment of the debt 
@ recovered by the plaintiffs, and alfo liable to the payment 
« of 116l. recovered by one &tedman, and not liable to the 


payment of „ debt of Reid ; the fame not being ſufficient 


« to fatisfy the ſaid judgment and other debts of Lewy ; and 
« that the ſaid attorney meant to take out executions on the 
* ſaid judgments ; and unleſs they quitted poſſeſſion, actions 
« would be brought againſt them. That afterwards, on the 
““ ſaid 28th of May, the attorney for the plaintiſfs procured a 
&« warrant from the defendants, then ſheriff, on the writ of 
& F. fa. mentioned in the declaration, which warrant was 
« on the fame day delivered to the officer to be executed. 
6 That the officer went with the warrant to the houſe where 
« the goods were before they were fold, but did not l:vy 
« thereon; and the ſheriffs afterwards returned Hat there 
« were not any goods in their bailiavick, auhich auere of W. 
% Lewer, at the time of his death, in the hands of A. Reid, 
« and Ann his wife, to be adminiſtered, auheresf they could be 
* cauſed to be levied, Mc. and then the jury find that, by 
„ means of the premiſes, the plaintiffs are hindered from re- 
covering their damages, and have loſt the fame.” —This 
ſpecial verdict was twice argued ; and for the plaintiffs, two 
points were made: 1ſt, That the teſtator's goods could not 
be taken under an execution for a debt of the exccutor's: to 
prove which were cited Crane v. Drale, 2 Vern. 616. 1 Eg. 
Caſ. Abr. 240; Ellis cate, 1 Alf. 101; Howard v. Fennel. 


3 Burr. 1369; and ante, vol. II. p. 102, 287. and 1 Com. Dig 


259.—2dly, That they could not be taken for the debt of the 
huſband of the executrix : Bro. Abr. title « Baron and Feine; 
pl. 84. ; ib. title Adminilrator,” pl. 38.3 Norton v. Spriggs | 
Fern. 309. ; Bachelor v. Bean, 2 Vern. 61.; 1 Com. Dig. 269. 
FF entw. Off. Exec. 298.; and 1 Com. Dig. 570. —In anſwer to 
the firſt, the following caſes were relied on by the defendants 
counſel : Hoy v. Lundon, 3 Keb. 8 39. ; Elliot v. Merrymon, 3 
Barnard. 8 1.; Nugent v. G fer, i Atk. 403. Ruſſcll's caſe, 5 
Rep. 27, 2 Vez. 268.; and Whale v. Booth (1).—And in 


——— —— 


(1) Whale v. Sir Charles Bootb Knight, M. 2 5 Geo. 33 Action 
againſt the ſheriff for a falſe return. Verdict for the plaintiff, 11 


J* 
anſwer 
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anſwer to the ſecond, theſe two: Arnold v. Bidgood, Cre. 
ar. 318. ; Thrufout v. Coppin, 3 Mil. 277+; 2 Bl. Rep. 801. ; 
and ante, vol. II. 289. The Czurt took time to conſider of their 
judgment 3 and now there being a difference of opinion on the 


fats is, Whether the defendants as ſheriffs have made a falſe 


goods of the teſtator in the hands of Reid, aud his wife, to be 
adminiſtered at the time the ſheriffs received the plai ii writ 
F fieri facias ? Before I conſider the law, I will fay a word 
upon the juſtice of the caſe. —Goods are delivered by the 
law into the hands of a man for the purpoſe of dividing them 
anongſt the creditors, legatees, and next of kin, of another, 


3:1. at ali events, and a farther verdict for 3581. ſubject to the opinion of 
the Court or a cafe reſerved. —IUllram Woodham was indebred to the 
plaintiff by bond, conditioned for the payment of 4001. He died, leaving 
his two fons, I/illtiam and Joon, his executors, who poſſeſſe't themſelves 
of effect? to a much greater amount than the money due on the bond. 

he plaintiff obtained judgmen for the (aid ſum, and 3 5l. for coſts. On 
2 fe facias ſued out, the {heri returned nulla bona. lt appeared in 
evidence that the executors were indebted to their uncle to the amount 
of $col. and confeſſed j1dgment; upon which a f. fa. iſſu d; and 
gods were levied b9th of rae tcftator and of the executors f r ſutisfattion of 
tha! ſudgment. The caſe ſtated that the uncle knew-the gods levied 


cumflances of this caſe the executors had ſo far conveyed away the goods of 
ve teſtator as to deprive the plaintiff of lewying her debt upon the ſaid goods ? 
After argument, Lord Mansfirld, Ch. J. ſaid, The general rule, both of 
aw and equity, is clear, that au executor may diſpoſe of the ufſets of the 
tflator ; that over them be bas an abſolute porver; and that they cannot be 
fillowed by the teftator's creditors. He mult ſell in order to effect the will; 
vut who would buy if liable to be called to an account? It is allo clear, 
that if at the time of alien tion the purchaſer knows they ate aſſets, 
this is no evidence of fraud; for all the teſtator's debts may have been 
alrezdy ſatisfied ; or if he knows that the debts are not all ſatisfied, muſt 
he look to the application of the money? No one wwuld buy on ſuch 
terms, There 1s one exception indeed, where a contrivance appears 


[lo, The teſtatotr died three years before this tranſaction ; and if the 
exccutors paid all demands. the aflets belong to them. No demand was 
made by the plaintiff during all that time; and long before any demand 
was made, a fair creditor of rheir own ſued out-execution. As to fraud, 
there 13 none. It is ſtated, indeed, they knew the goods were the goods 
of the teſtator; but that wil not make a fraud, as it is not Rated that 
ther knew the debts were unpaid. 1 7s true that the executors might baue 


ect. On the contrary, by being a party to the bill of ſale, they 
afented to it; and this bill of ſale ſo aſſented to, is equal to a purchaſe, 
200 15 the fame as an alienation bv the executors —WILLES and ASH- 
HURST, Juſtices, concurred.---BULLER, J. What is it that conltitwes 
3 devaſtavit Not merely that they knew the goods ſo diſpafed of were 
aſſes, but that they alſo knew that there were debts unpaid, Judg- 


ueut for the daferdant. —_ 
6g 2 | whoſe 


bench G ROSE, I. delivered his firſt: —The queſtion upon all theſe 


return to the plaintiff's writ ; that ic, whether there were any 


were the goods of the teſtator. Tye gue/tion bas, Whether under the cir- 


between the purchaſer and executor to make a devaſffuvit, But nothing 
of that fo t appears here; for the alienation is by execution and a bill of 


diſbuted the ſeizing of the g obs wvhich be had as executor ; but they did not 
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whoſe goods they were. Their value we will ſuppoſe 1006), 
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The debts and legacies we will ſuppoſe 5o0ol. On the day 
thoſe goods are delivered to the executor, before the teſtatorʒ 
creditors can recover their debts, a fieri facias for 200), 
againſt his goods is- delivered to the ſheriff. It is urged that 
theſe goods, the moment the writ is delivered, are bound to 
pay the debt of the executor, and that neither the creditors, nor 
legatees, nor next of kin, ſhall receive one farthing. The 
injuſtice is obvious. It is to make the goods of A. pay the 
debts of B. and poflibly leaves the creditors of A. without 


any redreſs but againſt the perſon of B. One caſe of in. 


tolerable hardſhip may be put: ſuppoſe the executor indebted 


to the crown in more than the value of his own and the 


teſtator's perſonal eſtate; the moment the executor is inveſted 
with his authority, an extent iffues and ſweeps away every 
ſhilling of the teſtator, in fraud of his creditors, legatees, and 
next of kin: a more ſhameful act of injuſtice can hardly exiſt 
under the name of law. I hope I can ſhew it to be no more 
law than it is juſtice.” The ground on which it was, and muſt 
be, argued is, that the fiers facios againſt the goods of the 
executor muſt be executed ow the goods of the teſtator in the 
hands of the executor. And here I premiſe that (for argu- 
ment ſake) I ſhall conſider Reid, the huſband of the executrix, 
as if he were the executor. And it is argued, that the moment 
a man becomes executor, the goods of the teſtator are fo 


veſted in him that they are liable to his debts as much, and in 


the ſame way, as his own proper goods are; in ſhort, that in 
the hands of the executor, they are to be conſidered in all 
reſpects as his goods, at leaſt as far as concerns executions 
againſt him. In order to ſee whether that poſition be well 
founded, I will conſider what in law an executor is, and what 
intereſt he has in the teſtator's goods. One definition (and 
think a good definition it is) that I find of an executor is, 
that he is one to whom a teſtator has given his goods, 
chattels, and perſonal eſtate, for the purpoſe of paying all his 
debts. And in Wentworth's Office of Executors, p. 4. it is 


ſaid, that “ the naming of A. and B. exccutors is, by impli- 


cation, a gift or donation unto them of all the goods and 
chattels, credits, and perſonal eſtate, of the teſtator; and the 


_ laying upon them an obligation to pay all his debts, and making 


them ſubject to every man's action for the ſame.” And this, 
that is, the payment of his debts, being the purpoſe for which 


the goods are given, his intereſt in the goods is not the ſame 


as in his own goods: the reaſon given is, that he hath them 
not in his own right but in the right of another; and that © by 
law he is but the miniſter and difpenſer, and diſtributor of theſe 
goods.” 9 Rep. 88. ö. Wentw. 88. hat of this there can be 
no doubt we need but look into the entries of judgments 
againſt executors, and the writs of execution upon thoſe 

| judgments, 
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| judgments, which are to levy ſo much of the goods of the 
| teſtator in his hands to be adminiſtered. This ſhews that the 


da 
*. la conſiders thoſe goods differently from his own goods; it 
Dol, is not to levy ſo much of his gagds, which it would have been 
that if upon their coming into his hands the law had conſidered 
to them as his: but it is to wy of the goods of the tejtator, con- 
nor fdering them, in his hands, ſtill as the teſtator's. If they are 
"he not ſo to be conſidered, but as the goods of the executor, it 
the ſeems that the writ of eri facias, c. de boni, teſtatoris, cun- 
but not be executed: but inaſmuch as they are in law the 
in. teſtator's, he (the executor) cannot deviſe them. If he die 
ed inteſtate, the goods of the teſtator veſt, not in his admini- 
he ſtrator, but in the adminiſtrator de bonis non of the teſtator: if 
ed he commit felony, or treaſon, although he forteit his own 
ry benz yet thoſe which he has as executor are not forfeited. 
a or the law, and for the principle upon which the law is 
Fl founded, J cannot do better than refer to J/entworth's Office 
1 of Executors, p. 8 5, 86, 87, 88; and there we find (p. 86) 
a paſlage directly applicable to the point now before us : 


« Whereas a man's goods ſtand liable to the payment of his 
debts, both in his life-time and after, the goods which a man 
hath as executor are not to be taken in execution for his own 
debts, either upon a recognizance, ſtatute, or. judgment, had 
zgainſt him. And if ſuch an one die indebted, leaving to his 
executors much goods which he had as executor, theſe are 
not aſſets in his hands, liable to the payment of his debts, but 
only for the payment of the firſt teſtator's debts or legacies. 
Therefore, a que minus brought by an executor, ſhewing that 
he was not able to pay the king's debt, becauſe the defendant 
detained from him 1ocl. which he owed him as executor to 
F. S. was overthrown ; for that it could not be intended, faith 
the book, that the king's d-bt could be ſatished with that 


And the reaſon of this difference is {tated in page 88. The 


law appears to be founded on paſſages in the year books, in 
Plowden, and in Lord Cole; and appears to have been adopted 
by Lord Chief Baron Comyns in his Digeſt, 1 vol. 259. (B. 10). 


taken in execution for the proper debt of the executor or ad- 
miniſtrator.”* Upon the ſame principle, we find in 3 Burr. 
1369. ante, vol. II. p. 102. that the commiſſioners of a bank- 
rupt cannot ſeize the teſtator's goods in the hands of an 
executor bankrupt: but a commiition of bankrupt is con- 
ſidered as a ſtatutable execution; and if in law the goods 
are his goods, they veſt in tie commiſſioners, and they are 


bound to take them. Such being the undoubted law as to 


ſome of the points | have taken notice of, one may fairly be 


permitted to aſk, why may not the executor deviſe the teſtator's 


Ge 3 goods 5 


which the plaintiff ſhould recover and receive as executor.“ 


paſlage in page 80 is direct, and what the author ſtates to be 


tit. Adminiſtrator.” His words are: “ Nor ſhall they be 
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goods? Why may not his adminiſtrator take them? Why 
are they not forfeited to the crown on the attainder ? Wh; 
are they not liable to be ſ:ized under a commiſſion of bank. 
rupt againſt the executor ? The anſwer and reaſon is, I think, 
obvious. It is becauſe they are not his goods ; he is only the 
diſtributor and diſpenſer of them for the benefit of the creditors, 
the legatees, and the next of kin, of the teſtator. To permit 
him to deviſe them, to permit his adminiſtrator to take them, 


to permit the aſſignees under a commiſſion againſt the executor 


to ſeize them, and to permit the ſheriff under an e-ecution 
iſſued againſt his goods, to take them, would be to diſpoſe of 
them for purpoſes for which he had them not; in a way in 
which it cannot by law be intended that thoſe purpoſes wil 
be anſwered. And it ſeems very difficult to a gn any reaſon 
why the goods of a teſtator, in the hands of an executor, ſhould 
be privileged from a ſeizure by the crown, in the caſe of an 
attainder of felony, and from a ſcizure bv aſſignees under a 
commiſſion, and yet not be privileged from being taken by 
the ſheriff, under a Heri fucias againſt the executor's goods, 
On the part of the d:fendants, it has been contended, that 
if in this cafe the goods are not conſidered as the goods of 
Reid, the huſband of the executrix, the doctrine laid down in 


former cafes, in which the e<ecutor has been conſidered as 


impowered to diſpoſe of the goods of the teſtator, will be im- 
peached ; and it has been argued that this caſe is analogous to 
thoſe caſes. There | conceive is the fallacy; and that in the 


two caſes there exiſts a manifeſt and material difference; and 


that the determination in this caſe for the plaintiffs will not at 
all impeach the law upon which that line of caſes is founded. 
The power of ſelling or diſpoſing of the goods of the teſtator 
the executor muſt have; it is neceſſarily incident to his office: 
without that power his truſt cannot be executed; nor can the 
purpoſes for which it is given be anſwered, Therefore when 


he ſells, the law intends that he ſz:1s the goods of the teſtator 


to anſwer the purpoſes for which the power of ſelling was 
given; and in ſo doing, he does that which is neceſſary to 
his authority, and therefore lawful, juſt, and right. But in the 
caſe before us it is the reverſe ; it is not neceſſary for the pur. 


poſe of diſcharging the teſtator's debts, and executing the exe- 


cutor's authority, that the goods of the teſtator in the hands of 
the exccutor ſhould be contidered as the goods of the executor, 
and taken in execution under a judgment to recover a debt 
due from him. On the contrary, the moment they are taken 
und-r this judgment, the power of diſtributing them for the 
purpoſes for which they were given is taken away; and ſo far 
is it untrue, that it can be intended that thereby the teltator's 
debts may be paid, that it is moſt evidently clear that, if 


- ſuffered, it prevents the poſſibility of their being paid by the 


produce of thoſe goods; and the power of diſtributing them 0 
> | Fo "Ts the 
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the way intended by the teſtator is taken away (and as it is 
faid by law), and fo, if it be true, a man is by law compelled 
to be unjuſt, For when they are taken in execution tor the 


executor's debt, they are put into another channel; they are 


applied to a purpoſe for which they were not given; and the 
power of doing juſtice in this reſpect is taken from the 
executor, even if he intend to do it. Surely it cannot be the 
operation of Jaw, to work ſuch abſurdity and injuſtice under 


the plea of neceſſity, which clearly does not exiſt. But caſes 


have been cited ; and it w2s argued for the defendants, that to 
this purpoſe is the cale in 3 Keb. 830, Hay v. Lunden. 
That was a *© motion to ſtay execution of goods in the 


ſheriff's hands, being the wite's, as executrix to her former 
5 — . 


huſband, and taken for the preſent huiband's debt; which 


Rainsford, Ch. J. and Jones, J. denied, becauſe by payment 


of the debts of the former huſband thefe goods may be the 


wife's own; and this Court will not try this on b ee 


And by Rainsford, Ch. J. in Norden's cafe, ſicpra, laſt term, 
it was held that execution againſt the goods of the exccutor 
for dzbt in jure prepris is a devaſtavit nolens welens.” | he 
obſervations upon this caſe are: firſt, that whatever was de- 
termined was on a ſummary motion, and by the opinion of 
two judges only; and 2dly, that the ground was, that the 
goods might be the wife's own, by having paid debts of the 
former huſband. Therefore it may be faily inferred that, un- 
leſs by ſomething done by the executrix they become her's, 
they are to be conſidered as the goods of the teſtator. Here 
nothing appears to have been done; and no fact is tated to 
ſhew that by the payment of a debt, or any thing elle, they 
had become the wife's or her ſecond huſband's. But whether 
the wife's own, or not, the Court would not ia that caſe de- 
termine on affidavit. This, therefore, they conſidered as a 


matter of fact. And here they are not {tated to be her's ; nor 


any thing done by her to give her a claim to them. And then 
the Chief Juſtice alluded to a caſe which, in the report, is ſaid 
to be © /ypra laſt term,“ but is not to be found; and by which 
a man 1s guilty of a devaſtavit nalens valens. That the law 


will conſider a man guilty of doing chat which is unjuſt and 


unlawful as to thiid perſons, and which the law ſays muſt be 
done, and that it is not in his power to prevent, ſeems moſt 
extraordinary, and appears to be the ſtrongeſt of all reaſons, 
tor ſaying that that caſe, if even there were ſuch an one, can- 
not be law. I have look-d in the preceding term for ſuch a 
caſe : there is none there; nor is there in Levinz; but in Sir 
T. Jones, 88. there is reported, as of that term, a determi- 
nation of a caſe of Norden v. Levet (1): but in Levinz and 


— 


(1) See in this caſe alſo in 3 Keble 778, reported as of Tr. 29 Car, 2. the term 
hut one before Hoy! v. Lun on. | 
G 8 4 | Keble, 


455 


bo 
3 
2 
I 
| | 
(3) 
| 


"456 


Cxecution. 


Keble, the determination is ſtated as of Trinity term, 29 Car, 


2. That caſe was in error on a ſcire facias zgainſt an ad- 


miniſtrator, ſuggeſting a devaſiavit, In that caſe, the ad- 
miniſtrator, having brought an action of trover in right of the 


inteſtate, compounded it by an agreement, that the adminiſtra. 
tor ſhould diſcharge the defendant in the action of trover, and 
that the defendant ſhould pay the adminiſtrator 650]. at a future 
day. The queſtion was, Whether this was a devaſtavit ; and 
whether he ſhould be liable upon this de bonis proprits ? It came 
on ſeveral times, and at laſt it was determined that this was a 
diſpoſal and converſion to the uſe of the adminiſtrator ; and 
judgment was given for the plaintiff, From the name, the ſub. 
ject, and the time of the determination, I rather think this was 
the caſe alluded to by the Chief Juſtice, and certainly miſap- 
plied by him. The motion in the caſe cited, was the firſt day 
of Hilary term, 1677; and only Raynsford, Ch. J. and Jones 
. were in court. The caſe of Nugent v. Gifford, 1 Atk. 463; 
proves only that an executor may aſſign over a mortgage term 
of his teſtator, and if he do fo, although in payment of his 
own debt, ſuch aſſignment is good: and that is founded o. 
the doctrine that an executor may alien the aſſets of the teſ- 
tator, and when aliened no creditor can follow them; which! 
admit and ſay it does not apply to this caſe; for although he 


. nay alien, as the diſtributor of the goods, yet to every other 


purpoſe they are the goods of the teſtator, and fo to be con- 
tidered, and not his goods. The ſame obſervation and anſwer 
ipply to. Jacomb v. Harwoed, 2 Vez. 265 : and that caſe, as 
far a3 Concerns this cauſe, proves only that where there are 
two executcrs, each may releaſe, pay, transfer, or ſell, with- 
out the other, any part of the teſtator's property, which I do 
not deny. In pale v. Booth, Lord Mansfield ſaid, * The 
general rule, both of law and equity, is now clear, that an 
executor may diſpoſe of the aſſets; and they cannot be followed 
by the creditors of the teſtator. Mead v. Ld Orrery, 2 Vern. 
75. 2 Eg. Caf. Abr. 488. And it would be very incon- 
venient if the creditors could ; for then no one would deal with 
an executor, without examining the whole account of aſſets. 
Where the buyer is any way acceſſary to the contrivance of 2 
devaſtavit, thut is a different caſe : but here it is not ſuggeſted; 
there 1s no appearance of fraud, The executor might have 
diſputed the firſt execution, but he conſented to it: and I do 
not ſee how it then differs from any other alienation. An 
execution acquieſced under, is equivalent to a conveyance, 


Then the ground of that determination was, that under all the 
_ circumſtances of that caſe the execution was to be conſidered 
as a fale by the executor. If that were the ground, I have 
given it my anſwer, as not applicable to the preſent caſe ; if 


it were upon the ground contended for in the preſent caſe, ! 
ſay that this ſpecial verdict was made for the purpoſe w —_ 
| | idering 
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fdering that caſe ; and reaſonably too, when it is recollected 
that*that ground is totally deſtructive of the purpoſe for which 
the power of the executor is given. But it is ſaid, if this be 
not the law, no man can ſafely deal with an executor, That 
deny; for a determination in this caſe for the plaintiffs will 
not decide that a man may not buy the teſtator 's goods, if the 


executor chooſe to ſell them. It will only decide that a judg- 


ment againſt the executor's goods docs not neceſſarily bind the 

oods of another perſon, who gave them to the executor to diſ- 
charge his (the teſtator's) debts, and not the debts of the exe- 
cutor. And if it be ſaid that the executor may with this money 
pay his own debts, and ſo elude the teſtator's intention, my 
anſwer is, I admit it: it is fo, becauſe (as I ſaid before) the 
power of ſale is neceſſarily incident to his office, and the law 
intends that he will do what is right : but in conſidering the 

oods of the teſtator as neceſſarily liable to the execution of a 
judgment againft the executor, the law would compel injuſtice 
to be done, and conſider the act as unjuſt, as it conſiders the 
execution which it compels, and which the executor cannot pre- 
vent, as a deva/tavit by him. A queſtion may be put, How the 
ſheriff is to diſtinguiſh between the goods of the executor and 
the goods of the teſtator? Here that queſtion cannot be put; 
becauſe the ſheriffs were informed, and had notice that theſe 
goods were the goods of the teſtator, and not the goods of the 
executor. But I will meet the objection in its full force. 
The ſheriff in this, as in many other caſes, muſt act at his 
peri]: ſo fay Dalton, 146; and Gilbert in his Treatiſe on 
Execution, p. 21. Dalton, 140, in inquiring into the duty of 
2 ſheriff, where there is a doubt reſpecting the property of 


ſheriff or officer, is to inquire by a jury in whom the property 
of the goods is; or elſe not to take in execution, or not to 

eddle at all with any ſuch goods as ſhall not plainly appear 
to them to be the proper goods of the defendant ; for it 
ſeemeth that the officer is bound at his peril to take knowledge 
whoſe the goods be, or at leaſt that they be the proper goods 
of the defendant ; but being found by the jury, that excuſeth 
the ſheriff.” Gilbert, 21. ſays, © the ſheriff is bound at his 
peril to take only the goods of the defendant ; and if he doubt 
whether the goods ſhewn him be the defendant's, he may 
ſummon a jury de bene effe, to ſatisfy himſelf whether the 
goods belong to the defendant or not. This will juſtify him 
in returning, that the defendant has no goods within his baili- 
wick, and mitigate damages in an action of treſpaſs, if the 
goods ſeized ſhould not happen to be the defendant's.” If 
this would be a ſufficicnt anſwer in the mouth of the ſheriff, 
what are we to ſay to caſes of a much ſeverer line of juſtice ; 
caſes, where a ſheriff is conſidered as a fort- feaſor by relation 
caſes of bankruptcy ? In the preſent caſe, upon information 


given 


the e ſays, „but the ſafeſt and wiſeſt courſe for the 
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given to the ſheriff, that the goods were the goods of the 
teſtator, unappropriated by the executor, and on which he 
had no demand, he might have ſummoned a jury ; and had the 
jury found them to be the goods of the teſtator, not of the 
executor, he would have been juſtified in returning nulla bu, 
Upon theſe grounds it ſeems to me that the goods of the 


teſtator, upon the facts ſtated in this ſpecial verdict, were not 


in law the goods of the executor liable to an execution againſt 
him, but at the time when the eri facias againſt the goods 
of the teſtator was delivered to the ſheriffs, continued and 
were the goods of the teſtator, liable to the execution againſt 
his goods ; conſequently, that the execution delivered to the 
ſheriffs againſt the goods of the executor, did not biad the 
goods in his hands that remained unadminiftered ; but when 
they received the writ to levy the debt of the goods of the 
teſtator, there were goods which they might have taken in 


execution of that writ.— In this way of conſidering the 


queſtion: there is no occaſion for me to enter into a head of 
argument much diſcuſſed at the bar, how far theſe goods, being 


veſted in the executrix, are in conſequence of the marriage 


liable to be taken in execution for the debt of her huſband; 
as, in my opinion, this action would have been maintainable, 
had the By wa been the executor, and not merely the 
huſband of an executrix. Nor do I conſider the difference in 
point of law, whatever it may be in point of juſtice, that is 
made by the notice given to the ſheriffs, that the goods were 


the teſtator's ; becauſe, if my opinion be right, the ſheriffs 


mult at their peril execute the writ, and make a true return. 
In this caſe, they have not ſo done, as they have returned nulla 
bona zo the fieri facias againſt the goods of the teftator, when 
there were geods of the teſtator which they might have taken in 
execution of the writ, —T herefore, I am of opinion that, ſuch 
return being falſe, the action is well ſuppsried, and that tht 
plaintiffs ought to have judgment.—|BULLER, J. was of a 


different opinion, and aſſigned his reaſons at large.] Bur 
ASHHURST, J. agreed with GROSE, J. and ſaid, I do not 


mean to controvert the general doCtrine, that by the ap- 
pointment of a perſon, as executor, the legal property in 
the perſonal eſtate of the teſtator does on his death veſt in 
ſuch perſon, as executor. Nor do J mean to controvert that 
he has, as neceſſarily incident to the nature of his office, a diſ- 
poſing power over ſuch property; for it being a part of his 
office to pay debts, &c. he muſt be able to convert the ſpe- 
cific property into money by the ſale of it, If it were other- 


Wiſe, no man would deal with an executor; for the buyer can- 
not be ſuppoſed to have a knowledge of the ſtate of the teſta- 


tor's property and debts; and, therefore, the bare act of ſale is 
a ſufficient indemnity to the purchaſer, if there be no colluſion, 
I will add, that I do not diſagree with the doQtrine laid down 
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| in the caſe of pale v. Booth but, in my opinion, that cafe 
does not at all govern the preſent ; for in that the execution 
{fir the proper debt of the executors) was completely executed, 
and a bill of ſale made before the coming in of the plaintiff*s 
rxcution for a debt of the teſtator's, and though it is ſtated 
that the creditor knew the goods ſeized were part of the teſ- 
tator's property, it is not ſtated that de knew there were un- 


iſ ſatisfied debts, nor di any creditor intervene till the excution 
ds was completely executed (whic\ is not the caſe here). the 
nd creditors will lie by, and not afſert their rights, it is reaſonable 
ſt fir a third perſon to ſuppoſe that all the debts are ſatisfied; and 
te if ſo, the executors have the property; or they may have paid 
ie the debts with their own money, and it winld be very incon- 
n venient that an execution, completely executed. ſhnuld be over- 
Ie hauled, when it ba owing to the laches and neglect of the party 
n that the prior execution was ſuffered to be completed. There 
ie are caſes where even the crown may loſe its priority by not 
f aſſerting its claim in due time; as in The King v. Cotton (1); 
8 where it ſeems taken for granted that in caſe of diſt reſs and 
: ſale a crown proceſs teſted after the fale hall not overhaul it, 


though for a prior debt. I ſhall next conſider what the nature 


» 
' of the property is, which an executor has in the aſſets of the 


N teſtator. And I apprehend it clearly not to be an abſolute, 
1 but a qualified, property; he has it only under a truſt to apply 
$ it for payment of the teſtator's debts, and ſuch other purpoſes 
e as he ought to fulfil in the courſe of his office, as executor. 
5 This appears p'ainly from the form of the judgment in an 
a action brought by a creditor of the teſtator; for it is © to be 
* levied of the goods of the teſtator in the hands of the ex- 
« ecutors to be adminiſtered, if they have ſo much in their 
* hands, and if they have not. then the coſts to be levied 
| «© of the goods of the executors :” this ſhews plainly that the 
| | law makes a diſiinion between the govds he has as executor, and 
thiſe he has in his oton right. But it may be ſaid that, as the 
executor has the legal property in theſe goods and the ſheriff 
has an execution again his goods, the ſheriff is bound to take 
them if he can find no other. In anſwer to this, I ſay that, 
a betw-en the ſheriff and the party. the ſheriff will certainly not 


be a tr-ſpaſſer by the taking ; but, as between the ſheriff and an 


unſatisfied cr«ditor of the teftator, ne is guilty of a wrong, if he 
proceed t ſell, after notice from ſuch creditor, that the goods 
ſeized were the property of the teſiator, and that he has a judg- 
ment again/t the executor, ti be levied of the teftator's gods: and 
he would be juſtified, a againſt the creditor of ihe executor, if 
he were to return nulla bona ; for thiugh the executor has the 


legal property, they are not his ſimpliciter, but merely as truſtee _ 


——_ 
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for certain purpoſes till all debts are paid. But the caſe in 
3 Keb. 839. has been cited at the bar, and relied on. In 
firſt place, this book does not ſtand in the higheſt degree of 
authority in general; and I do not think the intrinſic merit oſ 
the report itſelf of this caſe will add much to its authority, 
That caſe has been already mentioned, and, therefore, it is not 
neceſſary to ſtate it again. But I muſt obſerve that Norden; 
caſe, which is there referred to as of the preceding term, is not 
to be found. But to give the principal caſe more credit than 
it ſeems to deſerve, let us conſider what it is. The Court dc. 
nied the motion, . becauſe by payment of the debts of the 
former huſband, theſe goods may be the wife's own; and this 
Court will not try this upon affidavit.” The Court then re- 
fuſed to enter into this in a ſummary way. But that objection 
does not hold in the preſent cafe, where the Court are pro- 
ceeding upon a ſpecial verdict, and where all the facts appear 
before them on record. There, too, the Court faid, © the 
goods may be the exccutor's own by payment of the debts of 
the teſtator. But there is nothing before us, upon which we 
can ground ſuch a preſemption. In the firft place, the executor 
has not pretended upon the record that he has fully adminiſ- 
tered; and we are not then to prefume it. Nor has the ſheriff 
given any evidence upon this trial that the executor has paid 
debts to the amount. And I have always taken it as a rulc, 
that nothing is to be intended upon a ſpecial verdict. Let us 
next conſider what is the juſtice of the caſe. The creditor 
who has brought his action, and recovered judgment againſt 
the hufband of the executrix in his own riglit, has given 
credit to the party himſelf. The teſtator's creditor never 
gave any credit but to the teſtator, and his aſſets. If then 
one of the two is to ſuffer, it muſt be agreed that he ought to 
ſutfer who has given credit to the executor. But it has been 
{aid this will be a devaſfavit in the executor, and the plaintiff 
may have a remedy againſt him on the devaſtavit, de boni 
propriis; but unfortunately it appears on the record that the 
exccutor has no goods and chattels of his own ; therefore 
the plaintiffs? right to bring ſuch action will be but a poor 
remedy. They never truſted to the executor's folvency, but 
truſted to the teſtator and his aſſets. I cannot agree that, be- 
cauje the ſheriff has ſeized, he is bound to ſell. Suppoſe he 
had ſeized goods as the goods of the debtor, when it after- 
wards appeared before ſale that they were manifeſtly tie 
goods of another; it could not be contended that he was 
bound to fell. Or ſuppoſe the party had the goods as « 
truſtee for certain purpoſes, which was made known to the 
ſheritf before ſale, if the ſheriff perſiſted in ſelling, it would, 
in my opinion, be a tortious act in him. Therefore I am of 
opinion, that judgment muſt be given for the plaintiffs. 
Lord KEN VON, Ch. J. alſo agreed with Grefe, J. and of) 
| | an 
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and ſaid, about the juſtice of this caſe no man living can doubt. 
4. died indebted to a conſiderable amount, leaving aſſets, and 
zppointing executors to adminiſter them; and part of theſe 
allets remained in the hands of the huſband of the executrix 
down to the time when an execution was iſſued for the pro- 
per debt of the executrix's huſband. When that writ came 
to the ſheriff, if no claim had been made by any other perſon, 
if there had been no evidence to induce the ſheriff to believe 
that the goods ſeized were the property of the teſtator un- 
adminiſtered, if there had been no competition between the 
reſpective creditors who had the ſuperior claim, the goods 
taken muſt have been conſidered as the property of him in 
whole hands they were found. They would have been 
treated as his own originally, or as having become ſo by 
payment of all the debts of the teſtator. But it is now too 
late to ſay that, in every cate, and under all circumſtances, 
the poſſeſſion of goods is concluſive evidence of property, 
and will warrant a ſheriff in ſeizing al goods in the hands of 
the executor. In deciding that, we thould forget a ſeries of de- 


cided caſes upon marriage ſettlements, Cadogan v. Kennet (1); 


and many others. They eſtabliſh this point, that as ſoon as 
it becomes neceſſary to juſtice to enquire to whom the goods 
belong, the ſheriff is bound to make that enquiry. But it 
was ſaid, in the argument, that it was difficult for the ſheriff 
to decide in this caſe to whom theſe goods belonged: it was 
not leſs difficult in all thoſe caſes alluded to; becauſe poſ- 
eſſion is primã facie evidence of property. But the therift is 
bound to execute the duties ot his office; and if any queſtion 
ariſe about the property, the paſſage cited by my brother 
Grife, from Dalton, ſhews that he has an opportunity of de- 
ciding that, by ſummoning a jury ; and that will at all events 
juitify him. That, in general, there is a diſtinction between 
thoſe goods which an executor has in his own right, and 
thoſe which he has as executor, the- very forin of proceed- 
ings abundantly evinces. For in an action againſt an ex- 
ecutor, the judgment is, that the debt ſhall be levied de bonis 
teſlatoris, it there be ſufficient goods of the ſeſtator in the 
hands of the executor to be adminiſtered, and the damages 
and coſts in certain events to be levied de bonrs propriis. In 
executing ſuch a writ, the ſheriff muſt abide by the terms of 
the writ, and make a diſtinction between the two forts of 
oods. And if, in the execution of {uch a writ, he cannot 
find goods ſufficient to anſwer the debt of the teſtator's 
creditor, he cannot have recourſe to the other fund; but the 
creditor mult inſtitute a new action, alleging a deva/tavit, 


before he can reſort to that other fund, and have execution 
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againſt the executor's goods. This ſhews the diſtinction be- 


tween the two funds beyond all doubt, and is of greater au- 
thority than even adjudged caſes, becauſe the writs and re- 
cords form the law of the land. I will not go through all 
the caſes upon the ſubject, becauſe my brother Groſe has 
already ſtated them: but they all prove that wherever i: is 
neceflary to enquire whether goods in the hands of the ex- 


ccutor belong to him, or to the teſtator, the ſheriff is bound 


ro inſtitute the enquiry. In 3 Burr. 1369, Lord Mangel 


exprelsly ſaid. It an executor become a baikrupt, the com- 


miſſioners cannot ſeize the ſpecific effects of his teſtator ; not 


even in money, which ſpecifically can be diſtinguithed and 
aſcertained to belong to ſuch reſtator, and not to the bank- 
rupt himſelf.” This, indeed, did not want the auth rity of 
Lord Mansfield ; for it ſtauds upon the firſt principle of law 
and juſtice, jus ſuum cuique tribuere, One of the caſes cited 
was ſrom 1 Rol. Abr. 889 (1). where it is ſaid, “ if the 
huſband of an executrix ſue with her for a debt due to her as 
executrix to F. S. and the wife die after judgment and 
before execution, the huſband c nnot have execution on tlic 
judgment ; for though he was privy to the judgment, yet he 
ſhall not recover the debt, becauſe that would belong to the 
ſucceeding executor or adminiſtrator of J. S.“ Now if all 
the property which an executor had, whether belonging to 
the teſtator or to himſelf, were to be mixed in one undiſtin- 
guiſhed maſs, ſuch caſes never could have ariſen. In that 
Caſe, if the huſband and wife had ſued for a debt due to the 
wife in her own right, the huſha:.d might have had execution. 


As to the caſe cited from 3 Kelle; my brother Ahbur/? has 


already obſerved that that reporter is not always accurate; 


and, if any inſtance were wanting to warrant the obſervation, 
the caſe referred to would prove it; becauſe he there referted 


to another caſe of his own reporting, as of the preceding 


term, which is not there to be found. And, indeed, I can- 
not reconcile to my mind the principle ſaid to have been 
eſtabliſhed in Norden's caſe, that an executor ſhall be com- 
pelled to commit a devaſtauvit nolens volens. But the prin- 
cipal caſe might, I think, have been cited by the plaintiffs 
here; there the Court © refuted, on motion, to ſtay execution 
of goods in the ſhęriff's hand, being the wite's, as executrix 
to Go former huſband, and taken for the preſent huſhand's 
debt, becauſe, by payment of the debts of the former h::{band, th? 


goods might be the wife's own ; and the Court would not ity 


this on affidavit.” There the material queſtion was, « he- 
ther or not the wife had paid debts to the amount of ihoſr 
goods; becauſe, if ſhe had, they would have belonged to 


— 
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her: but that the Court refuſed to try on a ſummary appli- 
cation. But it is not ſaid in that caſe that a creditor of the 
teſtator came in before the execution was executed: but the 
goods being found in the poſſeſſion of the huſband of the 
executrix, and no competitor appearing to make any croſs 
demand, they were (for any thing that appeared to the con- 
trary) his own, and were, therefore, taken in execution for 
his debt. But that caſe does not prove that if there had been any 
competition between the creditor of the executor and of the teſ- 
tator, and if the fair ſtate of the caſe had been diſcloſed to the 
ſheriff, he muſt have taken the goods as belonging to the former. 
As little to the defendants' purpoſe alſo is the caſe of Male 
v. Booth. Lord Mansfield, in deciding that caſe, attended to 
the juſtice of it, and ſeemed rejoiced to find that the law and 


the juſtice of the caſe were not at variance. His lordſhip 


began with ſaying * that the general rule of law and equity 
was clearly ſettled, that an executor may alien the aſſets of 
the teſtator for a debt of his own, and that a creditor cannot 
follow them; and that it is no objection to the validity of the 
fale that the purchaſer knew that they were aſſets.“ It is 
abſolutely neceſſary that he ſhould have that power, in order 


to convert the goods into money for the payment of dedts. 


His lordſhip ſtated one exception, „ where there was a 
contrivance between the executor and his creditor to enable 
the former to commit a devaſtavit. Here, indeed, was no 
contrivance between thoſe perſons : but the effect was the 
ſame; for the attempt on the part of the creditor was to 
compel the executor to commit a depa/iavitr, which is an 
exception to the general rule. Lord Mansfield then pro- 
ceeded to ſay, that © when the executor had paid all the de- 
mands upon the teſtator, the aſſets belonge! to him.“ But 
that cannot apply to this caſe z where, ſo far from the teſta- 


tor's debts being all paid, it appears that betore the execu- 


tion againſt the executor was executed, this competition be- 
tween the reſpeCtive creditors aroſe, which ſhews that the 
teſtator's effects were not become the property of the ex- 
ecutor, becaule the debts were not paid. His lordihip then 
ſaid, © when the effects were ſeized, the executor might have 
diſputed their being applied to fatisfy his own debt. It is 
true that the executor may diſpute it; and when the objection 
is made, it controls the primd facie evidence that the goods in 
the hands. of the executor are his own. His lordthip al'o 
added, that “ the ſale under the execution, in that caſe, could 


not be diſtinguiſhed from an alienation by an executor.” In 


general it cannot; but it may be viſtinguiſhed when the 
teizure is made to anſwer the purpoſes of injuſtice. I agree, 
therefore, with the reaſoning of that cate throughout; and 
think that that caſe, and the one in Keble, afford a ſtrong 


argument in favour of the plaintiffs here. 1 am not pre- 
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pared to exclude from our conſideration the deciſions in 
courts of equity. Equitas ſequitur legem. Where the law i; 
ineffectual, equity ſteps in to give redreſs, following, how. 
ever, the rules of law. And in Cowper v. Lord Cœu per (1) 
Sir 7oſeph Fekyl, in commenting on the juriſdiction of the 
Lord Chancellor, ſaid that the diſcretion which was to be 
exerciſed in that Court was to be governed by the rules of 
law and equity; that in ſome caſes it followed and afliſtel 
the law, by advancing the remedy ; and that though in othe:; 


it relieved againſt the abuſe, or allayed the rigors, of it, it in 


Quick & Ux. v. 
Sir W. Stuincs, 
Ke. Sherift, 

Tr. Ter. | 
31 Geo. 3. C B. 
1 Pi & Beſ. 293. 


no caſe contradicted or overturned the grounds or principles 


of law. With regard to the cafe cited from 3 Lev. 204. 
where the ſilver cup was taken in the hands of the executor; 


the ground upon which the Court proceeded was that they 
would intend the property altered after ſo long a poſſeſſion 
by the executor. But there is no ground here upon which 
we can intend an alteration in this property : but, on the 
contrary, that intendment is negatived, for it appears that the 
executor has not paid all the debts of the teſtator. The facts 
found by this verdict, inſtead of opening a door to let in th: 
preſumption that the teſtator's debts were paid, and that the 
goods were, conſequently, become the property ct the exc- 
ecutor, abſolutely exclude it. As to the expreſſion cited tron 
Shower to ſhew that goods once ſeized cannot be ſcized 
again, it muſt mean, when they are legally ſeised; for it any 
thing happen to diſaffirm the firſt ſeizure, and to ſhew that ut 
was not legal, it 1s conſidered as no ſeizure in law ; and the 
word © ſeizure”? is, in ſuch a caſe, miſapplied. Per Curiam, 
judgment for the plaintiffs. 

But if an executrix uſe the goods of her teſtator as he: 
own, and afterwards marry, and then treat them as the goods 
of her huſband, ſhe ſhall not be allowed to object to their 
being taken in execution for her huſband's debt. —This was 
an action of trover for houſehold goods brought by the hul- 
band and wife in right of the wife as executrix of her formei 
huſband Me Pherſon, under the following circumſtances : 
M*Pherſon died about nine months previous to the action 
being brought, having made his widow his executrix, wi 
continued in poſſeſſion of his goods, and about three months 
afier his death married the plaintiff Quick. During thoſe 
three months ſhe uſed the goods as her own, and after her 
marriage with Cie the goods were treated by them both as 
his. The defendant having taken theſe net: in execution 


at the ſuit of a perſon who was a creditor hoth of Me Pheſſon 


and of Lc, but who claimed them upon the preſent occa- 
ſion to ſatisfy the debt of the latter, received notice from the 
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plaintiffs that the effects which he had taken were the un- 
adminiſtered goods of M. Pherſon. On the trial of the cauſe, 
Exkk, Cn. J. being of opinion that a d:vaſtavit had been 
committed on the part of the executrix, by putting the effects 

of M*Pherſon into the hands of her ſecond huſband, directed 
a nonſuit againſt the plaintiffs, with liberty to move to ſet it 
alide, and enter a verdi& in their favour. Such motion 
having been made, on the authority of the foregoing caſe of 
Farr v. Newman, cauſe was ſhewn againſt it. EYRE, Ch. J. 
ſaid, that he was not aware at mf# privs that the caſe of 
Farr v. Newman had been decided in fo ſolemn a manner, 
though if he had, it would have made no other difference 
than to make him wiſh that this caſe ſhould be put upon 
the record. The firſt objection to the authority of that caſe, 
as applying to this, ariſes from the form of the action, which 
was not the ſame as here; and the ſecond, from the differ- 
ence of the parties. It is one thing whether a creditor ſhall 
inſiſt that an executor has been guilty of a devaſtavit, and 
another, whether the executor ſhall take advantage of his 
own wrong, and juſtify his own miſconduct by ſaying that 
the goods are not his but his teſtator's. The caſe of //hate 
v. Booth and others is directly in the teeth of Farr v. New- 
man. I think, however, that this queſtion may be decided 
on a principle which will leave the latter caſe altogether un- 
touched, viz. that the executrix had taken the goods to her 
own uſe. On that ground I ſhall hae no difficulty in deciding: 
but we will look further into this queſtion. CUR. ADvy 
VULT. On the next day PER CuriaM: We have looked 
into the caſe of Farr v. Newman, and the authorities there 
cited, and the Court adheres to the opinion, that this nonſuit 
ought not to be ſet aſide. Wie proceed on a ground which does 
not at all interfere with the caſe of Farr v. Newman. The 
ground of our deciſion is that originally taken* viz. that a 
devaſtavit has been committed by the executrix, who before 
her marriage had converted the goods. It would be hard 
{as it was argued) if the mere act of marriage had worked a 
devaſtavit; and we do not hold that. But when in conſe- 
quence of the marriage the effects were permitted to come into 
the hands of the huſband, and to be uſed by hi n, then at leaft, 
if not before, a clear dev4/tavit was committed, ſince that 
conduct amounted to a converſion of the goods. We think 
that where the executrix herſelf, or her e have converted 
the goods, it does not lic in the mouth of either of them to ſay that 
they are not the property of the huſband, in a caſe between the 
executrix and one of his creditors. We do not ſay any thing 
with reſpect to the queſtion, as between creditors of the ori- 
ginal teſtator purſuing the aſſets with legal diligence, or the 
executiix in reſpect of thoſe aſſets, and creditors of the ex- 
Vor. III. : Hh ecutrix, 
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ecutrix or the huſband of the executrix, whether they ſhall 
or ſhall not have a preference againſt a creditor of the ex- 
ecutrix. That queſtion will he fit to be conſidered when it 
ariſes, and then we ſhall decide it, with a proper reſpec for 
the caſe of Farr v. Newman contraſted with the cafe gf 
IVhale v. Both, before Lord Mansfield, with the other caſcs 
to be found in the books upon the ſubject, and with the ge- 
neral principies of law relating to the goods of teftators ul 
inteſtates, and the nature of a claim made on their rep1cſen- 
tatives in reſpect of thoſe goods. It may be a difficult quel- 
tion, but it is not now to be touched. Per Curiam—Kulc 
diſcharged.” CE os 

Where two writs of fier: ſucias againſt the fame defendant 
are delivered to a ſheriff on different days, and no ſale is ac. 


2- Geo 3. B. R. tzally made of the defendant's goods, the firſt execution muſt 
1 Ter. Rau. 729-have the priority, even though the ſeizure were firſt made 


under the ſubſequent execution. And if the perſon, claiming 
under the ſecond execution, pay the ſheriff the amount of 
the debt under the firſt execution for his ſecurity, the Court 
will not compel the ſheriiF to refund that money on motion. 


— This was a rule to ſhew cauſe why th: ſum of 


70l. 138. 10d. paid by the plaintiff to the ſheriff of Middleſex 


under. a writ of feri facias, iſſued at tie ſuit of J. Gover 


againit the goods, &c. of the defendant, ſhould not be rep: 
by the ſheriff to the plaintiff. The circumſtances which 
gave riſe to this application were theſe : On the 25th of 
November, 1786, the plaintiff entered up judgment agninſt 
the defendant tor 6ool. and on the ſame day ſued out a eri 
factas directed to the ſheriff of Middleſex ; on which a war- 
rant was granted on the fame day to Simpſon, a theritls' 
officer, who entered and took the defendant's goods on the 


evening of that day. On the 27th of November, another 


therifts' Officer entered the defendant's houſe by virtue of a 
warrant on a fer: factas, dated the 23d of November, for 
631. ICS. and intereſt, beſides fees, &c. at the {uit of Gover. 
On the return of the writ, the plaintiiF applied to the therift 
for a bill of ſale, who informed him that Gcver's execution, 
being bro»ght into the office prior to the plaintiff's, muſt he 
firit ſatisficd; upon which the plaintiff paid into the theriff's 


hands 700. 13s. 10d. the amount of Gover's execution, whic!i 


was the ſum now claimed. A$4HURST, J. The general 


princip.c of law is, that the perſon \whoſe writ is tuft de- 
livered to the ſheriff is emitled to a priority; and that the 


8 of the party are bound by the delivery of the wrtt. 


ut the legiſlature ſaw the inconvenience and hardſhip which 


6 * . o 1 Fey 
u Ould fai unon innocent purchaſers, if the vendee under the 


ſecond writ. were liable to be difpoſſeſl:d of the goods K hich 


he had 42nd fide bought 3 and, therefore, they guarded againit 
it by the ſtatute of frauds, 29 Car. 2. c. 3. ſ. 10. This Jun— 
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gerſtand was the ſole obiect of that part of the act. Here 
Gover's execution was delivered on the 23d of November, and 
the plaintiff's not till the 25th. It is true, indeed, that the 
entry under the firſt execution was not made till the 27th, which 
was after the ſecond; but though the ſheriff ſuffered the ſeizure 
t be made under the ſecond writ firſt, yet he ᷑neto at that time 
of Gover's execution, and, therefire, made the bill of fale to the 
plaintiff expreſsly under the condition of ſecuring him againſt 
Gover. This, then, is not a bill of tale under an execution 
to an innocent purchaſer, but to a perſon who purchaſed 
with notice of a prior claim. This agreement takes it out ot 
all the caſes with reſpe& to innocent vendees ; for thongh 
the poſſeſhon of an innocent vendee ſhall not be diſturbed, 
yet as to all the reſt of the world the goods are bound from 
the delivery of the writ. Here the plaintiff is not a vendee 
without notice, and ſo is not protected by the ſtatute. It is 


clear, therefore, that he is not entitled to recover this money 


out of the hands of the ſheriff. BULLER, J. This is not a 
caſe in which the Court ought to interfere on motion : for if 
the plaintiff be right, he may bring his action againſt the 
ſheriff. In the caſe of Rybot and Peckham, Mic. Ter. 19 
Ger. 3. B. R. the ſheriff, having two writs of execution, 
levied and ſold under the ſecond. There the Court held him 
anſwerable to both parties. But here Gover's writ was fiiſt 
delivered to the ſheriff, and he has actually /o/4 under. that 
execution,” as appears by the plaintiff's own rule. Therefore 
tie ſheriff having levied at the ſuit of Gover is liable to him. 
GRrosE, J. of the ſame opinion; obſerving that the money 


which was the object of the preſent application was levied 


under Gover's execution. — Rule diſcharged. 


If a warrant of attorney to conteſs e e is given to Holbird v. 
Ander ſon, 


a bond fide creditor, and judgment is immediately entered up, 
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and execution levied, to defeat another creditor, entitled to 3; Geo. 3. B.R. 
execution: this preference is not fraudulent.— At the trial 5 Ter. Rep. 235. 


of this action, which was for a falſe return to a writ of 


f. fa. againſt Charter, the facts were theſe: In Eaſter term, 
1791, Shepherd obtained a judgment againſt Charter, who 
brought a writ of error, and delayed execution until Eaſter 
term, 1792, when the judgment was affirmed. On the 7th 


of May the coits on that ſuit were taxed, and on the ſame: 


day Charter wrote a letter to Shepherd, requelting further 
time, which »as refuſed. On the 8th of May, Charter, 


knowing Shepherd's intention to take out execution, which he 


was entitled to ſue out that day, went to the plaintiff, Holbird, 
who was a creditor of his, and informed him of his ſituation, 
and executed a warrant of attorney to confeſs a judgment : en 
which judgment was immediately entered up, and exe ution 
ſued out and delivered to the ſheriff two hours before Shepherd's 


execution reached the ſheriff” s office. The ſhpritf levied under 
7 H h 2 Shepherd's 
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Shepherd's writ, and returned nulla bona to the plaintiff's, On 
this evidence it was contended, on the part of the defendant, 
that the plaintiff was not entitled to recover, inaſmuch az 
this was an undue preference given by Charter to the plain. 
tiff, for the purpoſe of defeating Shepherd's execution, and 
that the warrant of attorney given to the plaintiff was fray. 
dulent, and void by the tar. 13 Flix. c. 5. Bur Lo Kxx. 
vod being of opinion that it was not an undue preference, 
the plaintiff had a verdict. —Afterwards, on a motion to ſet 
this verdict aſide, IT was CONTENDED, on the behalf of 
the defendants, that th: warrant of attorney was vod, 
although it was given for a good conſideration, it not being 
a bond fide tranſaction. And it was urged, that the above ſtatute 
was paſſed * for the avoiding of feigned, covinous, and 
fraudulent feoffinents, gifts, grants, alienations, conveyances, 
bonds, ſuits, judgments, executions, &c. deviſed to the intent 
to delay, hinder, or defraud creditors, and others, of their 
juſt and lawful actions, &c.” and enacts (1) “ that all and 
every feoffment, gift, grant, alienation, &c. and all and 
every bond, ſuit, judgment, and execution, for any intent or 
pui poſe before declared, ſhall be utterly void;” with a pro- 
viſo (2) that the act ſhall not extend to any grants, &c. 
_ good conſideration, and bona fide made, &c. Pra 

URIAM: There was no fraud in this caſe. The plain- 


tiff was preferred by his debtor, Charter, not with a view of 
any benefit to the latier, but merely to ſecure the payment of 


a juſt debt to the former, in which there was no 1llegality 
or injuſtice. The words of the ſtat. 13 Elia. do not apply 
to this caſe, for this warrant of attorney was given on a 
good conſideration; and the other words in the act, © bona 
fide,”* only apply to thoſe caſes where poſſeſſion is not 
delivered, or where it is merely colourable. The caſe of an 


executor does not apply, therefore it is not ſufficient to lay 


that theſe were not creditors in equal degree; for the rule 
concerning creditors of unequal degrees does not apply int: 
vivos. And in this caſe the judgment and ſimple contract 
creditor ſtood upon the ſame footing. The reaſon why 
executors are confined in their preference to thoſe of equal 


dlegree, is becauſe otherwiſe it would amount to a devaſtavit. 


But inter viuos all are of the ſame degree, and any one may 


de preferred in this manner. — Rule diſcharged. 


Afarſh, knt. et 


clerk, Mic. Ter. 
36 Geo. 3, C. B. 1. : | 
zHen.Black.582.1f it be attually returned, the authority of the biſhop is at an 


A levari facias de bonis ee is a continuing execu- 
tion, and a levy may be made under it, from time to time, 
after it is returnable, til the ſum indorſed be ſatisfied; yet 


end.—In Auguſt, 1794, a levari factas de bonis eccleſuajticis 


— —m— 


(1) Sect. 1 (.) Sect. 6. igel 
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ifved to the biſhop of Wincheſter, at the ſuit of the plain- 
tifs, againſt the defendant, returnable in fifteen days of St. 
Martin, and indorſed to levy 1251. (being the arrears of two 
annuities, and to ſecure which judgment had been entered on 
a bond), on which a ſequeſtration iſſued. On the 25th of 
April following, the bithop was called upon, by rule of 
Court, to return the writ, which he accordingly did, ſtating 
only the amount of the ſum levied wp to the return-day ; but, 
between the 25th of November, the return-day of the writ, 
and the 25th of April, the ſequeſtrator had received a much 
larger ſum from the profits of the living, which, after certain 
deduCtions, remained in his hands, — which, together with 
the ſum before levied, amounted nearly to the ſum indorſed; 
and ſeveral other writs of /evari facias had been delivered to 
the biſhop, at the ſuit of other plaintiffs againſt the defendant, 
ſome before the return-day of the ſaid writ, and ſome after. — 
It was therefore moved, that the biſhop and his ſequeſtrator 
might proceed to levy the plaintiff's debt out of the growing 
profits of the vicarage, and that the writ and return might 
be taken off the file, and the writ amended. Per CURIAM: 
This is certainly, in its nature, a continuing execution, 


unleſs the plaintiff takes away the authority under which 


the ſequeſtration iſſues, by calling generally for a return of 
the writ. The miſtake here was in calling for that return ; 
the proper way would have been to have ruled the biſhop, 
from time to time, to know what he had levied : all that can 
be done now is to amend the return, by inſerting the amount 
of the whole ſum received under the K up to the 


25th of April.— The rule was made abſolute, not to take the 


writ off the file, but for the biſhop to amend the return, by 
ſtating the amount of the ſum levied, up to the time when 
the return was actually made (1). 


An inquiſition made by the ſheriff's jury to aſcertain to Latkow v. 
whom the property of goods, taken under a fi. fa. belongs, — 
though found in favour of A. is not admiflible evidence in an Middleſex, 
action of trover for the goods, brought by A. againſt the ſhe-H I. Ter. 


riff.— The late ſheriff had levied an execution at the ſuit 91 —— 


one Barlo on the goods of one Martin, the value of which, 
Latkow, in order to aſſiſt Martin, advanced to the officer in 
poſſeſhon, but neither took a bill of ſale, nor removed the 
goods. After this, another execution was levied by the 
preſent ſheriff on the ſame goods, at the ſuit of one Holbird. 
After ſervice of the writ, the ſheriff ſummoned a jury to deter- 
mine in whom the property of the goods was, who declared 
them to be the property of Latkow, Holbird being preſent at 


1 


ti) Vide Ref. Eat. 37. for the form of a levori faciar de bonis ecclefraſticir, to 


levy the arrears of an annuity on a writ of annuity, and the biſhop's returns 
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the inquiſition. At the trial of an action of trover, brouphy 
by Latkow againſt the ſheriff, the inquiſition was received in 
evidence by Mr. ]. Buller, who left it to the jury to decide, 
whether Latkow meant merely to redeem the goods for the 
uie of Martin, or to become himſeif the real purchaſer, 
and the verdict was found for the detendants. It was 
moved for a new trial, on the ground that the verdict was 
contrary to evidence, the inquiſition on the claim of the pro- 
perty being concluſive in favour of the plaintiff, as againſt 
Holbird, who was pr-ſent. PER CuRIam. Ld Ch.] 
EYRE :— This proceeding of the ſheriff could not be con- 
clufive in any caſe, for inqueſts of office are always tra- 
verſable. In the preſent cafe, I doubt whether it can be 
evidence at all of propeity in a third perſon. I much doubt, 
indeed, whether a fhrriff can, flriftly ſpeaking, hold any ingui- 
ſition as to property, except under a writ, de proprietate pro- 
banda, in replevin, BULLER, ].—l have not been able to 
find any cafe in which this point has come in queſtion. In 
Daitin's Otfice of Sheriffs, 146. cap. 30. it is ſaid, « 7h- 
&« ſaf:jt and ſureft courſe for the ſheriff or officer to take, 
* is to enquire by a jury in whom the property of the 
* poods is;“ and this is repcated in Impey's Sheriff, 153. 
The only caſe in which J have ſeen it mentioned is Caper 
v. Chitty, 1 Burr. 20. 1 Black. 65. where it is alluded to in 
the argument, but taken no notice of by the Court. But J 
think I ought not to have admitted the evidence at the trial, 
for the inquiſition is not under the king's writ, but mer: 


a proceeding & the ſheriff of his own authority. Rule refuſed. 


But the Court will not ſet aſide the inquiſition of a jury, 
ſummone-! by the ſheriff, to enquire in whom the property 


35 Geo. 3. B. R. Of goods {erzed by him under a fe. fa. is veſted; A writ of 


6 Ter. Rep. 88. 


fieri facias having been iſſued at the ſuit of the pllaintiff 


a ainſt the defendant, under which the ſheriff ſeized ſome 


goods in the deferidant's poſſeſſion, a Mrs. Margelſon came 


in and claimed the goods. Tue ſheriff, to aſcertain in 
whom the property was veſted, in order to enable hin to 
make a return to the writ, ſummoned a jury (1) to make 
that enquiry, who found, by their verdict, that they beionged 
to Mrs. 17argetſ:n. And it was moved to fer aſide that 
Inquiſition, and to haye the goods ſeized fold for the 
benefit of the plaintifft. Lord Kr NVON, Cb. J. — This 
application is perfectly new in practice, and Jam not ure 


that it is founded in principle. This is a kind of inqueſt of 


office, it is merely to indemnify the the iff in making his 
return to the writ, but it does not bind the right between the 
litigating parties. I do not know that we have any authority 


— — I 
— — 


(1) Pali. Hier. 146. Gils, on Executions, 2 1. 
to 
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o interfere in this ſtage of the buſineſs, for this is not a pro- 
ceeding immediately from the Court, but it is merely collu- 
tere to the cauſe which is here: and if we were to ſet alice 
the inquiſition, I do not think we cbuld order a new enquiry. 


Per Curiam : Rule refuſed. 

The Court refuſed to grant an attachment againſt the Leader +. Gan- 
ſheriff, becauſe he had returned to a writ of venditioni exponas, "9 N06: 3 
that part of the goods levied remained in his hands for want: Pal S Bf 359. 
of purchaſers.— It was moved for an attachment againſt the 
heriff, for having made an in{ufficient return to a writ of 
venditioni exponas 3 that he had fold a moiety of the goods 
levied, and that the remainder continued in his hands for 
want of purchaſers. And this was urged, on the ground 
that, as no other writ could be fent to the theritf while this 
venditioni ex ponas was in force, the goods under this return 
might remain in his hands for ever. BUT THE CoURT 
was of opinion, that the motion could not be ſupported, and 
that, if the plaintiff was diſſatisfied with the return, he might 
et up a purchaſer of the goods himſelf. | | 

Ih on an execution againſt one of two partners, the part- Eddie v. Dafſd- 
ner!hip goods are taken and fold, the ſheriff' is to pay . 2 K. 
to the other a ſhare of the produce, proportioned to his, Deng. 5 
ſhare in the partnerſhip effects. And the Court will direct 
it to be referred to the maſer, to take an account of the 
ſhare of the partnerſhip effects; and that the ſheriff ſhall 
pay a part of the money levied, equal to the amount of ſuch 
are.. | N | | 

But if A. recover in tort againſt two defendants, and levy Merryweather v. 
the whole damages on one, that one cannot recover a moet lg Fa. 1 = 
againſt the other for his contribution; although it is otherwiſe 3 T0. Nel. 186. 
in aſſumpſit. One Starkey brought an action on the cafe | 
2g41aſt the preſent plaintiff and defendant, for an injury 
done by them to his reverſionary eſtate in a mill, in which 
was included a count in trover for the machinery belonging 
to the mill; and having recovered 849]. he levied the whole 
on the preſent plaintiff, who thereupon brought this action 
againſt the d fendant for a contribution of a moiety, as for 
lo much money paid to his uſe. At the trial, the plaintiff 
was nonſuited, the judge being of opinion that no contribu=- 
ton could, by law, be claimed as between joint wrong=- 
doers. And it being now moved to fet aſide the nonſuit, 

Lord Kenyon, Ch. J. ſaid, there could be no doubt but 
tat the nonſuit was proper; that he had never before heard 
of ſuch an action having been brought where the former 
recovery was for a tort. That the diſtinction was clear 
between this caſe and that of a joint judgment againſt ſeveral 
defendants, in an action of aſſumpſit. And that this deciſion 
would not affect caſes of indem .ity, where one man employed 

15 H n 4 another 
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another to do acts, nat unlawful in themſelves, for the 
purpoſe of aſſerting a right. Rule reſuſed. | 

Croſley v. Ark= Where a perſon, againſt whom a writ of fe. fa. is tak 
wright, Tr. Ter. N K g | Ken 
23 Geo. 3. B. R. Outs is in poſſeſſion of goods under a deed, which was given 
2 Ter. Rep. 603.1n conſideration of an antecedent debt, and a ſmall annuity 
6 payable from thenceforth, the ſheriff is warranted in return. 
ing nulla bono, if it appear that the memorial of ſuch annuity 
was not regiſtered according to the directions of the annuity. 
act, 17 Geo. 3. c. 26. ſ. 1. for in that caſe the deed is abſo. 
lutely void. — The plaintiff brought this action againſt the 
defendant, as ſheriff of Derbyſhire, for a falſe return on a 
Heri us iſſued on a judgment recovered againſt Millian 
Clarke, at the ſuit of the plaintiff, and indorfed to levy 500. 
&c. At the trial, the plaintiff proved the judgment againſt 
Clarke, and then a copy of the execution, and the ſheriff's 
return of nulla bona, Then, in order to prove the property 
of the goods levied in Clarke, an indenture was acl 
which was executed on the 4th of June, 1787, between 
Edward Allanſon of the firſt part, and William Clarke of the 
ſecond part, whereby, after reciting that 4601. was due from 
Allanſon to Clarke, for which judgment had been confeſſed; 
and that Clarke had agreed to advance 20]. more, and to 
pay an annuity of 251. per annum to Allanſon, and provide 
him a decent apartment; Alanſon aſſigned to him the poſſeſſion 
of a farm, and all the crops, cattle, goods, and effefts, &c. Of 
theſe the ſheriff's officer had taken poſſeſſion under the 
plaintiff's execution; but, at the ſame time, there was 2 
diſtreſs for rent on the premiſes, by the Duke of Norfolk, 
made on the 8th of June. After this execution at the ſuit 
of the plaintiff, Clarke himſelf took the ſame goods in exe- 
cution, on a writ ſued out by him upon a judgment againſt 
Allanſon. The judge being of opinion, upon an objection 
taken, that the deed in queſtion was void, for want of an 
enrolment under the annuĩty-act, 17 Geo. 3. c. 26. ſ. 1. and, 
conſequently, that no property was proved in Clarke, non- 
ſuited the plaintiff, IT was Movzp to ſet this nonſuit 
aſide, and grant a new trial, on two grounds: FIRST, that 
the deed was only voilable, and not actually void, for want 
of a memorial having been enrolled; and, s£conDLy, that 
the ſheriff, who was no party to it, could not take advantage 
of that defect, whatever the parties themſelves might. PER 
CURIAM: THE QUESTION before the Court is between the 
plaintiff on the one hand, and the ſheriff on the other, inwhich 
the Court is to determine, Y/hether the goods taken under the 
execution againſt Clarke, at the ſuit of the plaintiff, be the 
goods of Clarke, or not? It has been ſaid, that Clartes 
being in poſſeſſion of them is primd facie evidence of the pro- 
perty being in him: ſo it is; but it that poſſeſſion be puns 


S 
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| the old ones to enable the party who has made a contract on 
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by the deed, and that deed come before the Court, we muſt 


ſee whether it convey the property or not; and that brings 


vs to the queſtion, Whether the deed he ar be not void to all 
intents and purpoſes, under the act of parliament? The 
objection is, that the deed is void, becauſe the memorial 
was not regiſtered according to the direCtions of the 
annuity-act, The words this ſtatute are -as ſtrong 
25 poſhble ; it makes the deed void to all intents and purpoſes 
whatſoever (1). And in none of the numberleſs caſes 
which have ariſen upon this act has it ever been doubted, 
but that annuity deeds, not regiſtered conformable to the 
ſtatute, were void. We all kuow the miſchief that en- 
ſued the granting of annuities previous to the ſtatute 17 
Gee. 3. They are not granted for a number of years only, 
but 2 life, and generally by diſtreſſed men, who can- 
not offer any ſecurity beyond their own lives; and, unleſs 
they can be avoided by the parties themſelves, they cannot 
be avoided at all. And if we were t determine that an 
annuity, granted for the life of the grantor only, cannot be 


avoided during his life, ſuch a conſtruction would repeal the 


at of parliament. The ſtatutes relating to gaming and 
uſury are very appoſite; the proviſions of thoſe ſtatutes 
are ſimilar to thoſe of the one in queſtion; and it has been 
determined, that thoſe ſecurities are void, even in the hands 
of innocent purchaſers (2). But there is another circum- 
ſtance in this caſe which is deciſive; it has been properly 
adinitted in the argument, that at all events the parties 
themſelves may avoid the deed : then let us conſider, whether, 
under theſe circumſtances, they have not elected to avoid 
it, Now the act done by Clarke ſhe ws his ele tion to avoid 
it. He had poſſeſſion of theſe goods under the deed, dated the 
4th of June, 1787: ſ% long as that deed continued in force, 
the property was his; but not relying upon that, he e ar 


fed out execution againſt theſe very goods, and by that he de- 
clared his election to avoid the deed. This cannot be likened 


to the caſe of a deed, by which a ſmall annuity is reſerved 
to a perſon not privy to the other parts of the deed, becauſe 
here the annuity is the very conſideration of grauting the 
goods ; therefore the tranſaction is entire, and muſt ſtand 
for the whi-le, or be defeated for the whole, And here 
Clarke has ſaid, that he wouid not abide by ii. With re- 
ſpect to the caſe of a contract upon paper not {tainped, 
that is widely different from the preſent caſe. Tue ſtamp 
acts are merely revenue laws: there are clauſes in ſome of 


——_— 
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(1) Vid. Saunders v. Hardinge, ante, vol. I. p. 611. 
2) Vide vol. II. p. 453, 484. 
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unſtamped paper, to get it ſtamped after it is made, on payinę 
a certain penalty: now all theſe acts, being made in par; 
materia, muſt be taken together; and though they ſay, thut 
fuch a paper ſhall be void, yet they make a 'provilion to 
make it good; and, therefore, if it be ſtamped ut the time j: 
is produced, it is ſufficient. The caſe alſo of a criminal 
profecution, for a forgery committed on unſtamped paper, 
ſtands on a different ground: the ſtatutes only ſpeak of 
deeds which are avoidable in law, if not ſtamped : but in the 
caſe of a forgery, the inſtrument is not produced as a good 
decd, but as a falſe one. Then it is not competent to the 


_ perſon, making ſuch falſe deed, to ſay, on a criminal enquiry, 


that it is not good on another account; for, if the inſtrument 
be falſe, and it be made with a view to deceive, that is ſuffi- 
cient to conſtitute a forgery.—Here a writ was delivered to 
the ſheriff, to take in execution the goods of Clarke; this 
deed was then put into his hands, by which he ſaw that an 
annuity was granted ; and he alſo knew that it was void by 
the ſtatute, becauſe it was not regiſtered : then, after the ac} 
has declared that ſuch a deed is void to all intents and pur- 
poſes, it would have been imprudent in the ſheric to have 
continued in poſſeſſion of the goods, of which there was 
no valid conveyance. As, therefore, the deed was void, in 
point of Jaw, the ſheriff made a proper return, and the non— 
ſuit muſt ſtand. | 

In an action of treſpaſs, the defendants juſtified under a 
fi. fa.—At the trial, No copy of the judgment upon which the 
{:14 writ was grounded was given in evidence: for WANT 


5 Barr. at Whereof a verdict was found for the plaintiff, ſubject to the 
28a. R. 20 Opinion of the Court upon the following queſtion: & We- 


4 ther, in this caſe, it were neceſſary for the defendants, 
& being SHERIFFS” OFFICERS, upon the trial of this cauſe, 


& to produce and prove a. COPY of the JUDGMENT upon 


„ which the ſaid writ of fer: facias iſſued ??? PER Cu- 
RIAM: When the action is brought by a ſtranger, the 
judgment mult be proved; and it is neceſſary to produce a 
copy of the judgment. Bur THE wHoLE CouURT were 
likewiſe of opinion, that, as the action was brought by a 
father upon a traudulent bill of ſale, merely colourabie, 
not a real fair tran'action, but leaving the poſſeſſion in the 
ſon, and fraudulent even at common liw, independent ot the 
tatute of 13 Eliz. c. bY d 2. that the verdict ought 
not to ſtand; and they thought, therefore, that the de- 


fendants might be at liberty to move for a new trial. A 


NEW TRIAL WAS ACCORDINGLY. MOVED FOR, and, 
after cauſe ſhewn, THE CourT were unanimous, that there 


ſhould te a NEW TRIAL, on payment of coſts. Lord 


MANSFIELD :—The copy of the judgment ought to have been 
produced e but the verdict ariſes from a flip and inadvertence 3 
| it 
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it is againſt Jaw and juſtice, The plaintiff has no merits. 
The bill of ſale was fraudulent : the fon remained in poſ- 
ſeſon. The recovery is manifeſtly contrary to reaſon and 


juſtice. „ 3 5 
Upon an elegit the ſheriff is not bound to deliver a moiety Den, LeT-e of 


of each particular tenement and farm, but only certain 
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tenements, &c. making, in value, a moiety of the whole. — don, vic 1 cr. 
The leſſor of the plaintiff brought this ejectinent, to obtain a Geo. 3. B.R, 
poſleſſion under an elegit ; and, on the trial, the inquiſition 2 Pay. 472. 


being produced, it appeared, that it mentioned by name all the 


different farms and tenements of which the defendant's eſtate 


in the county conſiſted, with their value; the number of 
acres in each, be the ſame more or leſs; the tenants* names; 
yearly value, beſides reprizes, and the clear yearly amount 
of the whole; and then, repeating the names of a 
certain number of them, their number of acres more 
or leſs, and yearly amount, it found that thoſe particular 
farms and tenements were a true and equal moiety of all the 
faid lands and premiſes of the defendant in the county, 
« which moiety of the ſaid lands and premiſes, I, the ſaid 
« ſheriff, on the day of taking this inquiſition, have cauſed 
« to be delivered to the leffor of the plaintiff, by the price and 
« extent aforeſaid, &c.*” Upon the production of this 
inquiſition it was objected, on the behalf of the defendant, 
that the elegit had nat been duly executed, and that the ingqu:/ition 
was void on the face of it, for that a moiety of each farm aun ht 
t have been extended and delivered to the leſſor of the plaintiff, 
and nit a certain number of diſtinet farms, amounting, in 
value, to a moiety of the whole. This objection being ſtated, 
and a paſſage in Gilbert's Evidence, 54. taken from Ventris, 
1 ext. 259. cited in ſupport of it, the judge, and counſel on both 
fees, agreed that a caſe ſhould be ſaved, ſetting forth the 
mquifition, in order to take the opinion of the Court, 
ſubject to which opinion a verdict was found for he plain- 
tif, The queſtion was afterwards argued. Aud for the leſſon 
of the plaintiff it was contended, that the method in winch 
the writ had been executed, and the inquiſition taken, was 
entirely conſonant to the ſtatute of 13 Edw. 1. ſtat. 1. c. 15. 
by which the proceſs by elegit was introduced. The words 
of the ſtatute are: „The ſheriff ſhall deliver to (the 
“ plaintiff) all the chattels of the debtor (fave only his 
oben, and beaſts of his plough), and the one half of his 
and, until the debt be levied, upon a reaſonable price 
© or extent.” That there was nothing in theſe words 


that imports that the moiety of each farm, or field, is to be 


extended; their natural ſenſe is, that a moiety in value 
ihall be delivered; that the words of the writ purſue ec cly 
thoſe of the ſtatute; and all the precedents in the books 


of practice, from Raſtall to Lilly, reſemble the inquitition 
in 


PP 


@xecuric 


in the preſent caſe (1). In ſome inſtances they do not even 


mention the particular lands. In Brooke's Abridgment, 


ticle Elegit, pl. 14. 12 Edw. 4. 2. it is expreſsly laid down, 
that, if elegit iflue againſt one who hath two manor, 
the ſheriff may deliver one of the manors to the plaintiff, 


t in the name of a moiety of the whole, and is not bound 
* 


eto deliver a moiety of each manor; and ſo of two acres; 
& and this ſeems to be when they are of equal value.“ 


That the only caſe found, which ſeems to warrant the 


doctrine contended for on the part of the defendant, viz, 
that a moiety of each particular field, or farm, muſt be ex. 
tended, was bes of Lord Stamford v. Nedbam, I Levinz, 160, 
and I Sid. 239. Lord MANSFIELD :—The reaſon of the 
thing is ſtrongly wich the practice contended for on the behalf 
of the plaintiff, BULLER, J.— There are many other caſes, 
beſides what have been cited, which ſhew that the inquiſition 
and return are good, aithough ſeparaie lands have been 
extended, provided it does not appear that they amount 
in value to more than a moiety of the whole, 1 Salk. 564, 
1 Sid. 91. Cro, Car. 319. The defendant's argument goes 


not only to every farm, but to every cloſe and field; in 


5 


Doe ex dim. Da 


Coſta >. Whar- 


ton and Dixon, 
Mic. Ter. 


39 Geo. 3.B.R, 
8 Ter. Rep. 2. 


Mort, the writ could not be executed according to his idea, 
but by delivering an undivided moiety. Yet, moſt clearly, 
that is not the meaning of the ſtatute, for it is agreed the 
moiety extended muſt be ſet out by metes and bound;. | 
take the meaning to be a moiety in value, which is aſcer- 
tained by the jury.—Poſtea to the plaintiff. 

A plaintiff, who claims under an elegit ſubſequent to 1 
leaſe granted to the tenant in poſſeſſion, cannot recover in 
ejectment, though he give the tenant notice that he does not 
mean to diſturb his poſſeſſion.—In ejectment, the plaintiff 
claimed under an elegit againſt /Yharton. An objection 
was taken at the trial by the defendants, that Dixon, th: 
tenant in poſſeſſion, enjoyed under a leaſe, granted ts him by 
Wharton, prior to the date of the plaintiff 's judgment, ana, 
therefore, that the 3 could not ſucceed in this ejeftment. 
To this it was anſwer 


mean to diſturb the tenant's poſſeſſion (2), his object being 


only to get into the receipt of the rents and profits of the 
eſtate, and that the defendants ought not to be permitted to 
ſet up this objection. But the judge, Lawrence, who 
tried this cauſe, was of opinion that the party who had the 
legal (3) eſtate muſt prevail in ejectment; and that, as the 


— 


— 


= 


(r) RH. 262. Clift. 877. 883. n 1. 19. 33. Lilly, 574: 

(2) Vid. Whited. Whatley v. Hawkins, M. 14 Geo. 3. Doug. 23. note to 
v. Hail ; and Doe. d. Brie v Pegge, infra, under title Mox TGAGES. 

(3) Vid. Dee d. Hauſden v. Stahle, infra, under title Hein. 3 


, on the part of the leſſor of the 
plaintiff, that he had given the tenant notice that he did not 
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tenant's title accrued prior to that of the leſſor of the plain- 
tiff, the latter could not ſucceed in this ejectment. Accord- 
ingly the. plaintiff was nonſuited. AND ThE Court 
were now clearly of the ſame opinion, on a motion to ſet 
aſide that nonſuit. N 


477 


If it appear by the ſheriſt's return to a writ of execution woodgate ». 


chat greater fees have been taken for the levy than are al- 8 
lowed by 29 Elia. c. 4. the ſheriff is liable to an action on 2 


the ſtatute for treble damages at the ſuit of the party grieved; 


and under that ſtatute the ſheriff cannot take any other 
charge except for the poundage.— This action was grounded 
on the 29th (1) Elix. c. 4. The declaration ſtated the re- 
compence permitted by that act on levying execution, 
namely, one ſhilling for every pound under 100l. and fixpence for 
208. beyond 100l. and forbidding any greater recompence to be 
taken, under the penalty of treble damages to the party, and 
49. a moiety to the king, and the other moiety to him that 
would ſue. It then ſet forth a ſieri facias for 200). againſt 
the plaintiff, at the ſuit of Charles Gilbert, for non-pertorm- 
ance of promiſes, indorſed to levy 1161. beſides the coſts of 
levying and ſherifPs fees; and that the defendant illegally re- 
ceived, for executing that writ, more than is limited by that 
act, viz. 55l. whereby the plaintiff is aggrieved 55]. The 
ſecond count ſtated another fier; facias againſt the plaintiff, 
at the ſuit of John: Seldawicke, for a debt of 2071. 17s. 11d. and 
coſts öl. 10s. indorſed to levy 2141. 7s. 11d. beſides the coſts 
of levying and the ſheriff's fees: and that the defendant took 
19l. 28. beyond what is limited by the ſaid ſtatute. "The third 
count ſtated another feri facias on a judgment againſt the 
plaintiff, at the ſuit of Thomas Hills, tor 700l. and 31. Js. 
coſts, indorſed to levy 1071. 3s. 6d. beſides the coſts of levy- 
ing and ſheriff's fees; and that the defendant took more, c. 
viz. 71. 198. 6d. Plea, the general iſſue. At the trial the 
ſheriff's returns were read in evidence, whence it appeared, 
that on Gilbert's execution the ſheriff had cauſed to be /evied 
on the plaintiffs goods 1361. 128. Gd. and had retained 20l. 128. 
ol. part thereof for the poundage and the neceſſary expences at- 
tending the levy and ſale, and tor the land tax, and paid the 
remaining 116l. to the plaintiff in that ſuit Gilbert), in full 
ſatisfaction of his damages. On the ſecond and third writs 
there were the like endorſements, mutatis mutandis. The 
return to the ſecond flated, that the defendant had cauſed to be 
levied 2411. 6s. 11d. and had retained 261. 198. part thereof, 
Fer the ſame purpoſe as in the firſt return, and paid the reſidue to 


the plaintiff in that action. And the return to the third was of 


the levy of 1521. 4s. 11d. and 13]. 3s. part thereof, retained 


— — 


(1) In 1 Sa/k. 331. it is ſaid, that it appears, by the parliament rolls, to have 
been paſſed in the 28th year of Ela. ; 


for 


48. 
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for the ſame purpoſes as in the others ; but omitting the land. 


tax, and ſtating the payment of the reſidue to the plaintiff in 


that action, and 311. 18s. 5d. the remaining ſurplus to the 
now plaintiff. I alſo appeared that tao auttioneers had been 
employed by the ſheriff”s officers ; one of them under Gitbert's 
execution, who was ſent for from Deptford, thaugh an auc. 
tioner lived on the ſpot at Sevenuakts, who charged feven and 
a half per cent. and two guineas for making an inventory, 
but, ou the latter being objected to, he returned one, The 
other auctioneer was employed by Baker, one of the ſheritf's 
oiacers in the other two executions, who raiſed 5324. 7s. 11, 
and paid the money to Baker, and received, for that ale, 
261. 128. andallo+ed four guineas to Baker, out of that ſum, 
for acting as his clerk. The ſale laſted three days, and the 
auctioneer admitted that he had never paid a clerk a guinea 
a day before. The defendant's counſel objected at the trial 
that his action did not lie againſt the ſheriff, who was a ſtranger 
to, and had not intermeddled with the tranſaftiom. It was not 
controverted, however, but that the officer's taking the four 
guineas was an offence in him againſt the act of parliament, 
The verdict was taken for 541. 145. A rule was afterwards 
obtained to ſhew cauſe why the verdict ſhould not be {ct 
alide ; and, in ſupport of the rule, theſe two objections were 
rehed on: 1ſt, That this action could not be maintained by, er 
againſt, theſe parties. — There is no pretence upon the letter oi 


the act to charge the ſheritt, per/onally, for the miſconduct ot 


the officer, either for the treble damages which the party 
may have ſuſtained, or for the penalty, unleſs the ſheriff 
himſelf be proved to have tranſgreſſed the act. 2dly, That 
the act ſlated to have been done did not amount to extortion in its 
legal fignification ; tor extortion is defined to be an ilicgal 
charge made by colour of office. Hutt. 63. PER CURiaM: 


This being a motion for a new trial, THE GENERAL E- 


TION IS, W HETHER Zhe werditt 1s ſupported by the evidence? 
And, ſpeaking of this caie in particulir, the return made by 
the ſheriff is deciſive againſt him; for, by that, he has adopted 
the «Ct of the bailiff as his own, and has inſiſted on the right 


to retain that ſum which has been deducted by the bait in 
executing the writ. The articles are only due as fees to the 


ſheriff; Hey are claimed by him as ſuch,; and on that account it 
has been held that, if an action be brought on this act of parlia- 
ment for fees, it muſt be brought by the ſheriff, and not 6 the 
bailiff, The theriff is the only officer known to this Couit; 


he may employ whom he pleaſes; but he is anſwerable, 


civiliter, for the acts of all thoſe employed by him. And thus 
has been carried ſo far, that a return made by a ſlieriff nut 


the perſon arreſted was reicued out of the cuſtody oi UC 


bailiff, has becn held to be bad; the return mutt be, that tae 


pexſon was reſcued out of his cuſtody. So that the Court dat 
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t; the ſheriff as the perſon who is immediately anſeverable ; and 
here he has returned that he has levied ſo much, which is 
{uficient to charge him. On the general queſtion, there is 
10 doubt but that the ſheriff muſt be auſwerable. This de- 
pends on the true meaning of an expretlion in the books, 
thit the ſheriff is anſwerable ciuiliter, but not criminaliter, for 
the acts of his bailiffs. So long ago as the caſe in Latch. 
187, the line was drawn with ſo much precifion that it does 
not admit of any doubt. There it is explain d to mean, that 
is ſreriff ſhall not be impriſoned or indifted for the acts of his 
bailif, but that an action lies againſi him by the party grieved for 
{mages, and he ſtha!l be fiued. So that he is not liable to any 
corporal puniſhment ; but where it reſts in damages, he ſhall 
make the party a pecuniary ſatisfaction. This doCtrine was 
recogniſed in the Common Pleas in the caſe of Seunderſen v. 
Baker, where Gould, J. ſaid (1): © As to the ſheriff's lability 
6% anſwer civililer, and not crimiualiter, for tie acts of his 
& ofac1s, the books mean that the theriff is not liable to an 
„ indictment.'“' Therefore the diſtinction is fo clear that it 
cannot be haken. It is faid, that there is a hardihip on the 
theritf on account of the difficulty of his making a return; and 
it is firſt ſaid, that, if he had returned that he had levied 136l. 
that would have been wrong: it certainly would. Then the 
detendant's counſel admitted that, it the ſheriff h2d returned 


that he had only levied 116l. that return would have been 


falſe, This ſhews that he is obliged to ſtate the fact, and 
adopt the act of his officers; conſequently, that he muſt be 
antwerable. Thoſe caſes put at the bar, where it might be reaſun- 
able that the ſheriff ſhould take more than is allowed by the flatute, 
g rather to the paſſions than to the judgment of the Court ; becauſe 
they are inſtances where the ſheriff gives time as an indulgence 
/s the party: but, in anſwer to that, it is to be obferved, that 
it is not the duty of the ſheriff or his officers to grant indulgences. 
Some time ago numberleſs motions were made on account of 
the inconvenience ariſing to the parties from this fort of in- 
dulgence. We ſaw that there was a colluſion between the 
theritfs and defendants; on which the Court took this line: 
wherever they found a ſheriff taking part with the defendant, they 
fixed him with the whole debt and the cots upon attachment, 
That put a ſtop to-an evil, which was increaſing, in this 
court, to an enormous degree. The ſheriff fbould not conſider, 
whether delay auill be advantareous to the party or not, he ought 
net to exerciſe his judgment upon it; it as his duty to obey the 
crders of the Court, to ſeize and ſell the goods immediately: there- 
tore, the ſheriff cannot be allowed the expence of an auctineer, or 
ven the levy fee of a guinea ; but the ſheriff, and the Court, are 


— 


— — 


(1) 3 Wiiſ. 316, ante, vol. I. p. 192. 
| bound 
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| | bound by the act of parliament. If the m_ chooſe to hav ty 
3 — he muſt Arabs the W fog 2 of Bi 2 debt, th be 
1 levied ; for there is no colour to charge the defendant with it 
The ſheriff can only levy on the defendant that ſum which is giver 
by the judgment of the Court: and if the defendant avifh to have an 
auction. he muſt pay for it out of his pocket ; but it ſhould make ty 
part of the ſberiff's account. Suppoſe the defendant's effect 
| were but juſt ſufficient to pay tie d bt, ſhall the defendant be 
permitted to employ an auctioneer, or ſhall the ſheriff alioy 
it? That would go in diminution of the fund out of which 


of th 
obje 
and 
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the plaintiff's debt is to be paid. THEN THE ONLY II. and 
MAINING QUESTION Is, Whether, in this caſe, it appears Th. 
that the plaintiff is the party grieved? The firſt execution and 
raiſed this doubt. The judgment there was for 200l. Ther. lute 
fore the ſheriff was at liberty, by the judgment of this Cour; / 
to raiſe 200l. but no more; and the expences of levying muſt que 
have been paid out of the debt, For, in actions on ſimple wit 
contracts and judgments, for a debt certain, the expences of act! 
levying muſt be paid by the plaintiff, and no: by the defend. defe 
ant; io that if the ſheriff over- charge, the plaintiff is the ter. 
ſufferer. But if the judgment be for a penalty, the plaintf the 
has a right to receive the whole of his debt, independent of cat 
the expences of the execution; and, in thoſe caſes, the de- 110 
fendant is the party injured by the ſheriff's taking more ar 
than he ought. Now, in this caſe, the plaintiff has been il- the 


legally compelled to pay more than the ſheriff had a right to 
take; and, therefore, he is the party grieved.— Rule diſ- 


| | charged, and treble damages of the ſum recovered awarded. on 

Heapy v. Paris, Judgment on a warrant of attorney, entered in Eaſter ter 

Tr. Ter. 35 Geo. vacation againſt a defendant, who died in Eaſter term, iv WW 

5 5. os good: but execution cannot be ſued out upon it, until it be N. 

revived agair.ſt his repreſentative by ſcire faciac.— In Decem- tin 

ber, 1794, the defendant gave to Blackman and Co. a war- al 

rant of attorney to conteſs a judgment for 1592]. upon tli 

which judgment was immediately entered up, but no execu- No 

tion was fued out. The defendant died in Eaſter term, on th 

the gth of May. On the 19th of May, in the vacation be- ha 

tween Eaſter and Trinity terms, the plaintiff ſigned judgment be 

on a warrant of attorney, given by Parris, in his life- time, 21 

upon which execution was taken out. The latter judgment th 

a was not docketed until the gth of June. A rule was ob— re 
taincd, calling on the plaintiff o ſhew cauſe why his judg- be 
: ment and execution ſhould not be ſet afide ; and why tie tl 


oods, taken under the feri facias, ſhould not be reſtored. 1 

ER CURIAM : In general, when a judgment is entered up b 
in the vacation, on a warrant of attorney, and the defendant m 
was alive within the preceding term, it is a valid judgment, h 
: though the defendant be not alive on the day when the judg- e 
5 ment is actually entered up, becauſe it relates to the firit . c 
; 4 0 
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of the antecedent term. Therefore it ſeems, that there is no 


objection to this judgment. But the execution is rregular ; 
aud great injuſtice may be done to ercditors, if we permit 
the execution to ſtand. The plaintiff ſhould have ſued out a 
ſire facias, to revive the judgment againſt the defendant's exe- 
ur, The moment à party is dead, the rights of his credi= 
tors are fixed. A judgment debt, is a debt of a ſuperior 


nature; and, when docketed, is to be paid before ſimple 


contract debts. But the defendant's executor could have no 
notice of this judgment when the execution was fued out, 
and may, perhaps, be paying other debts of an iuſerior nature, 
The firſt part of the rule, as to the judgment, was diſcharged; 
and the latter, reſpecting the execution, was made abſo- 


lute, 
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A judgment, ſigned in any part of the term, or the ſubſe- Bragner v. Jo- 
ſeph Langmead, 


quent vacation, relates back to the firſt day of the term, not- e 


withſtanding the death of the defendant before judgment 3) Geo 3. B R. 
actually ſigned; and an execution, againſt the goods of the 7 Ter. K . a0. 


dfendant, may be taken out upon it, teſted the firtt day of the 
term, — A rule, on behalf of the ſuppoſed adminiſtratrix of 
the defendant, was obtained, calling on the plainitf to ſhew 
cauſe why the final judgment and execution, in this caule, 
mould not be ſet aſide, on theſe facts: on the 27th of May 
a rule for judgment was given, which expired on the 1/7 of Fune ; 
the defendant died on the 29th of May ; final judgment was ſigned 
an the 2d of Fune ; and execution iſſued againft the goods of the 
deferdant on the 1oth of June, in the ſame term, but teſted 
on the 29th of May, which was the firſt day of Trinity 
term, and the day to which the judgment had relation back 
and the execution was levied on the 11th of June. Lord 
Kenyon, Ch. J. If we were now to conſider, for the firſt 
time, whether legal relations, and legal fictions, ſhould be 
adopted, we would enquire into, and fift, moſt minutely, 
te foundations on which they could be ſupported: but it is 
o too late for us, fitting in a court of law, at the clyſe of 
the 18th century, to conſiler, whether or not that which 
has, at all times, been conlidered as law, ſhould continue to 
be law now. In this caſe we are bound by a current of 
authorities, all ſpeaking the ſame language. In every caſe 
that has happened, ic has been held, that the execution may 
relate back to the firſt day of the term, though the defendant died 
befire execution actually taken out, unleſs tomething be done in 
the interim, to ſhew an incongruity in the proceedings, as 
was done in the caſe of Heapy v. Parris. If that catc had 
been contradictory to the preſcut, though I ſhould have found 
myſeif prefſed by it, as being a deciſion of our own, I would 
have corrected my error now : but, on examining it, I am 
extremely glad to find that, ſo far from its having been de- 
cided in oppokition to any former caſes, it agrees with them 
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all. There the plaintiff did not fre out execution tefled on a di 
prior to the death of the defendent, as he might, perhaps, ha: 
done, fo that it might have legal relation bach; but the executin, 
ſued out after the death, bore teſtè on a day poflerior to the te. 
endant's death ; and, conſequently, that execution was irregulur 
What was ſaid in that caſe was applicable, only, to a cafe 
ſo circumſtanced: but this is an execution againſt the gd; of 
the defendant tefted in the defendant's life-time. "Vat Court 
were about to diſcharge the rule: but the defendant's covnſe! 
deſired that the rule might not be finally diſpoſed of before an 
accurate account of a caſe in the Exchequer, which had 
been cited, was procured (1); the caſe ſtood over for thi; 
purpoſe. But, on a ſubſequent day, it appearing, on affidavit, 
that the perſon making this application had no authority to 
do ſo, not having obtained letters of adminiſtration, on that ground 
1 the rule was diſcharged : but LORD KEN VON, Ch. J. faid, 
bY that, ſince the caſe had been argued, he had again looked 
fy | through all the caſes cited; and, alſo, that of Chancey v. 
5 * Needham, reported in 2 Str. 1081, but of which, his lorijhi; 
ſaid, he had a better manuicript note; and that they all con- 
firmed his former opinion. | | 
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Executors and Adminiſtrators. 
What Perſons may be Executors or Adminiſtrators. 


q Rex v. Sir Ed. Executor renouncing.] It is not decided, Whether an exe- 
4 l Per, Ge, Futor, who has formally renounced, can afterwards retract 
? 3. BR. 3 Burr, ſuch renunciation before probate is granted to his co-execu- 
[ 1463. 1 Black. tor, and obtain probate himſelf. On ſhewing cauſe againſt a 
1 Rep. 456. rule made upon the judge of the prerogative court of dhe 
; archbiſhop of Canterbury, to ſhew cauſe why a wilt c. 
' MANDAMUSs ſhould not iſſue, directed to him, requiring 
| him © To ADMIT of the retraction of Edmund Browne, 47 
{ &* of the executors named in the laſt will ard teſtament 9 
'$ « Sarah Elizabeth Angelica Latour, widow, deceaſed, 5 his 
; * RENUNCIATION of the ſaid will; and to grant a private 
f thereof, with the codicils annexed, to the ſaid Edmund 
4 « Browne and Anne Layton, being the ſurvivug execute! 
4 « named in the ſaid will.” — The facts were ſtated to ha“. 
\ been as follows: The teſtatrix, by her will, made 76 
| executors, two of whom were Anne Layton, and this Edmund 
j GE ——— 
f (1) Walter v. Drawwater, in the Exchequer, Hil. 1796. There the pit 
} died on the 27th of February, the fieri facias was ſued out, and delivered to the 
i _ ſheriff on the 3d of March; but it was teſted on the 12th of February preceding. | 
N Brauns. 
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Browne : which Edmund Browne was alſo a legatee in the 


will, and a virneſs to it; and fo alſo was Mrs. Long, 
whom this Edmund Browne atterwards married. There were 
ſeveral caveats entered, and many litigations about the probate, 
and, likewiſe, about the validity of this will, and the codicils 


lo it; in the courſe of which litigations, this Browne was, 


two or three times, examined, as a witneſs, to prove it: and, 
in order to render him a good and unexceptionable witneſs, to 
prove the will, he had, no leſs than three times, formally RE- 
y0UNCED the executorſhip; as well as releaſed his and His 
wife's legacies under the will. There were icveral ſentences, 


in the prerogative cout, in favour of the will and 'codicils ; 


and affrmaticns of them, by the delegates, upon appeal; and 


the caule remitted to the prerogative judge: and, at length, 


atter ſeveral caveats, ſentences, and appeals, the delegates had 
decreed That probate ſhould be immediately granted to the 
« jatd Anne Layton, under ſeal:“ and the judge of the pre- 
rogat!:& court, being ready 79 give his opinion (after the luſt 
liigauon of all), was ſerved with the preſent rule; againſt 
which cauſe was now thewn. (So that, in fact, 20 probate, 
under ſeal, was yet ACTUALLY granted. AND THE ONLY 
QUEST!ON was, © WHETHER a xenouncing executor has a 
* right to come in and demand probate, at any time BEFORE pro- 
th bate is at all granted to any one.” And it was urged, that as 
the teſtatrix had conſtituted both theſe perſons her executors, 
tle tpiritual court had no right to ſeparate them: that, in 
tact, Mrs. Layton was poor, had pawned the effects, and had 
eren been in priſon; and that they came, befyre any grant 
of probate, to her, and demanded only to be joined wich her 
in it. Lord MANSSFIELD: As neither of theſe two perſons 
have any intereſt of their own in the effects, and each {wears 
that the other is inſolvent, and here is no counſel at all, on 
behalf of the ceftui que truſts ; it would be much the belt 
method, and moſt agrecable io reaſon and prudence, that ad- 
miniſtration ſhould be, by conſent of all parties, granted to 
lome third ſolvent perſon.— Therefore let the cui gue truſts 
have notice of this propoſal : and let them, as well as Mrs. 
Layton and Mr, Browne, give their anſwer to it. For lich 
purpoſe it was then ADJOURNED.—T his motion now coming 
on again, it appeared, that the ce/fi que truſts ſupported 
Browne; and that though he had no intereſt of his own, yet 
be acted on behalf of thoſe who were concerned in inte: eft, 
Whereupon the parties came into a RULE BY CONSENT 3 
The ſubſtance of which was, «That probate ſhould be 
granted to both; but that Mrs. Layton ſhould not receive 
any more money, nor meddle any more: and Browne was 
© toindemnify her; and to pay her her own legacies, and all 


ſuch coſts as ſhe had been fairly out of pocket.“ 
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Allen, ad mini- Payment of money to an executor, who has obtained probate 

ſtrator of Tho- of a Grow will, is a diſcharge to the debtor of the inteſtate, 

pra yg notwithſtanding the probate be afterwards declared nul}, and 

dy. «. Dundas, adminiſiration be granted to the inteſtare's next of kin; and 

Hil. Ter. a probate, as long as it remains unrepealed, cannot be im. 

= 8 peached in the temporal courts.— This was an action tor 

3. 4% 2 money had and received to the uſe of the inteſtate ; and to 

the 5 of the plaintiff, as adminiſtrator: to which the de- 

fendant pleaded the general iſſue. And on the trial a ſpecial 

verdict was found, ſtating, in ſubſtance, as follows: « The 

&« defendant, as treaſurer of the navy, was indebted to the 

« inteſtate, in his life-time, in 581. 13s. 6d. for money had 

& and received to his uſe. Prigſiman died on the 2d of June, 

« 1784: on the 13th of Augy/t, 1785, one Robert Brin 

c proved, in the prerogative court of the Archbiſhop of Car- 

c zerbury, a forged paper writing, dated the 18th of May, 

« 1784, purporting to be the laſt will of Prigſiman, other- 

& wiſe Handy : whereby he was ſuppoſed to have appointed 

« Brown the fole executor thereof; and a probate of that ſup- 

* poſed will iſſued in due form of law, under the ſeal of that 

: court, on the ſame day, in favour of Brown. The defends 

& ant, not knjwing the will to have neon forge and believing 

« Brown 1% be the rightful executor, on Brown's requeſt, paid 

| « him 581. 138. 6d. being the whole balance then due from tht 

f * defendant to Rricſtman. On the 21ſt of July, 1987, Braun 

1 « was called, by citation, at the ſuit of Fohn Prieſtman, the 
. ; 
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father, and next of kin of the deceaſed, in the prerogative 
court of the Archbiſhop of Canterbury, touching the va— 
& lidity of ſuch ſuppoſed will; and ſuch proceedings were, 
„ thereupon, had in that court, that the will and probate 
« were declared null and void; that Thomas Priefman died 
ce inteſtate z and that Jahn Prie//man, the father, was his next 
& of kin. And on the 31ſt of March, 1788, letters of ad- 
4 miniſtration of the goods, Ws. of Thomas Prieſiman, were 
« granted by that court, in due form of law, to the plaiuit, 
& as attorney of John Prie/ſiman.”” It was contended, for 
1 the plaintiff, that the payment to Brown, the executor, wis 
4 no anſwer to the preſent action; and the principal calc cited 
b | and relied on was, an anonymous caſe in Com. Rep. 152. 
where Trely, Ch. J. ſaid, that tlie probate of a will gives no 


authority to an executor; and if he be not the righttul exe- 
if cutor, he has no authority.— PER CURIAM: The firſt quel- %y 
y tion to be conſidered is, What is the effect of a probaic ? It 


has been contended by the plaintiff's counſel, riRsT, at it 
is not a judicial act; and, SECONDLY, that it is not con- 


eluſive. But it is moſt clearly a judicial act; for the Eccie- Jul 
fiaſtical Court may hear and examine the parties on the dif- — 
terent ſides, whether a will be, or be not, properly made; | 

Ny | that * 
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that is the only court which can pronounce whether, or not, 
the will be good. And the courts of common law have no 
uriſdiction over the ſubject, Secondly, Tuc probate is con- 
cluſive till it be repealed : and no court of common law can 
admit evidence to impeach it (1). Then this caſe was com- 
pared to a probate of a ſappoſed will of a living perſon, and 
an action brought by the party afterwards ; but, in ſuch a 
caſe, he Eccleſiaſtical Court have no juriſdiction; and the 
probate can have no effect: their juriſdiction is oniy to grant 
probates of the wills of dead perſons. The diſtinction, in this 
reſpect, is this: if they have juriſdiction, their ſentence, as 
long as it ſtands unrepealed, ſhall avail in all places: but 
where they have no juriſdiction, their whole proceedings 
are a nullity. As to the caſe in Com. 150. it carries its own 
death-wound on the face of it. It is an anonymous caſe, and 
is ſaid to have been determined in the 5th of Aun. In the re- 
plication in that caſe, there 1s a traverſe that the teſtator 
made ſuch will, by which A. B. was appointed executor. It 
is rightly admitted, that ſuch a traverſe cannot be ſupported. 
The courts of common law cannot try whether it be a good 
will, or not; for that depends on eccleſiaſtical law. The 
chief juſtice, in giving the judgment of the court, begins with 
giving, as his reaſons, & that an executor derives all his 
authority from the teſtator himſelf ; and that he, of himſelf, 
* as being executor, without any thing more, has the power 
* of diſpoſing of the teſtator's ee, Frue it is, before an 
*action brought, a probate is neceſſary ; but that is only re- 
« quifite to aſcertain the court that the plaintiff is executor.” 
From this admiſſion, it appears that there are no means of 
aſcertaining who is executor, but by applying to the Eccleſi- 
altical Court for a probate : ſo that the reaſon deſtroys itſelf, 
Then he proceeds to point out the difference between a cita- 
tion and appeal. Now if that diſtinction extend to the caſe of 
executors, as well as adminiſtrators, it will decide the preſent 
caſe. But he goes on to add, in that caſe, © but it is other- 
* wiſe in the caſe of an executor for the probate of the will 


gives no authority at all to kim,” In that we differ from- 
him; becauſe an executor has an authority which a court of 


common law cannot diſpute, The chief juſtice afterwards 
goes on to ſay, © that that caſe was not like the caſe of an 
* oficer who officiated without iegal authority, as the deputy 
© of the deputy of a ſteward, &c. ; for rightful acts done by 
him are good for he is an officer de facto, and in the im- 
* mediate and open execution of his oe. And the parties 
did not know whether he had authority or not.“ hat is 
juſt the preſent caſe; for here there was an executor de facto, 


_—_ 


600 Vid, Kerrick v. Branſby, 2 Eg. Caſ. Abr. 42 l. fl. 4. 3 and 3 Bro. P. C. 3 58 
300. 
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who had obtained a probate; and the defendant neither kney, 
or could tell, wether he was rightful executor, or not, further 
than he was informed ly the probate, which he could not diſpute, 
Then the chief juſt ce relorts to the a gumen of inconve. 
nience, if a tortious executor be permitted to diſpoſe of the 


right and in ereſt of a rightiul executor, But the inconxe. 


nience is clearly the other way; becaule, if there be a right. 
ful executor, and he does not come forward, he is guilty of 
laches. Suppoſe ſuch an one were io lay by for a number of 
years, and, in the mean time, ail the debts were to be collected 
by another perſon who had obtained a probate, as executor : 
thoſe payments ought to be protected; for, during all that 
time, the debtors could not controvert his authority ; and, it 
is admitted, that if actions had been brought in ſuch cats, 
the debtors could not have made any defence. Another thing 
to be obſerved, in the caſe in Cm yu, is, that it was d-cided 
on the authority of a caſe in Ro. Abr. 919. which, is there 


| ſaid, was never denied. From that circumſtance, it is pra. 


b.ble, that it p fled without much confideration ; for the 
doCtrine in Ro. Abr. is contradicted in 2 Lev. go. and 1 Lev, 
15 5. and 236. In the laſt of thoſe ca es, the objection was 
firit mide at Ni Prius: but the point was reſerved tor the 


opinion of the court on a caſe (which thews that the practice 


of granting caſes is not of very modern date, for that was in 
Charles the Second's iime); and it was there reſolved, by 
the Court, that, on the plea of ne ungues executor, evidence 
might be given th :t the {el of the ordinary was forged; or 


that there were bona notabilia; for they confeſs and avoid the 


ſeal. But they a.ſo heid that evidence, that another, and not 
the plaintiff, was executor ; or that the teſtator was non com- 
pos mentis; or that the will was forged, could not be a lmitted; 
for that would be to fallity the procee lings of the ordinary in 
caſes of which he is judge. It ſeems, therefore, ſtrange that 


the chief juſtice ſhould have ſaid, in that caſe, that the caſe 


in Ro. Abr. had never been doubted ; becauſe, theſe caſes 


determined the reverſe of the doctrine there contained. Then 


as to the traverſe, in the ca e in Comyns, it is umpothble to 
ſupport it. The chief juſtice ſays, that “ the traverle 1s 


good; for whether a will, or no will, is a queſtion triable 


& by a jury; and the reaſon is, becauſe he ſpiritual court 
ce had not the original juriſdiction of the probate of wills, and 
c“ bec uſe, as t) trial, the temporal courts have 924 a con- 
current juriidiction.“”' N this reaſon undoubtedly fails. 


The concluding reaſon, there given, is, © that the probate of 


« a will concludes a perſon from ſaying there was no ſuch 
« wil; but, notwithſtanding, this matte; may be brought to 
&« tri:l; for the producing a will, under probate, is only evi- 
« Je.;ce that there was luch a will: and though it is evidence 


« of ſo frong a nature that no evidence ſhall be admitted 
& againſt 
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6 againſt it, yet, to plead that ſuch a will was proved is no 


| «reaſon why this matter ſhovld nor be tried. This reaſon 
z directly contradiCtory to itſelf; for, firſt, he ſays, that the 
| nrobate is only evidence of the will, and that it may be tried; 


and yet, he adds, that it is concluſive, and that no evidence 
can be admitted againſt it. Therefore, this caſe 1s deſtruCtive 
of itſelf, —Ir is admitted, that if he had made this payment, 
under the coercion of a ſuit in a court of law, he would have 
been protected againſt any other demand for it: but that makes 
no difference, 2 as the party, to whom the payment was 
made, had ſuch authority as could not be queſtioned at the 
time, and ſuch as a court of law would have been boui.d to 
enforce, the defendant was not obliged to wait for a ſuit, when 
he knew that no defence could be made to it. This is dif- 
terent from payments under forged bonds, or bills of ex- 
change (1); for there the party is to exerciſe his own judg- 
ment, and acts at his peril : a payment, in ſuch a ca.e, is a 
roluntary act; thvugh, perhaps, the party is not guilty of 
any negligence in point of fact. But here the defendant acted 
under the authority of a Court having competent juriſ- 
dition : and the law, which is founded on wiſe and ſound 
principles, will never compel any perſon to pay a ſum of 
money a ſecond time, when he has once paid under tie 


unction of a Court having competent juriſdiction. 


487 


Adminiſtrator under a warrant from the king. If the Megit v. John- 


effects _= inteſtate are veſted in the crown by forfeiture, ſon et d, 


Adminittrators 


and letters of adminiſtration be granted to A. in conſequence, Ln 
of a warrant from the king, and they run in the uſual form, Mich. Ter. 


viz. To pay debts,” &c. but with this additional clauſe, 21 Geo. 3 B. R. 


anſwerable as adminiſtrator for the debts of the inteſtate, and 
hall not be permitted to give evidence tending to queſtion the 
validity of the letters of àdminiſtration.— This was an action 
of debt on a bond. The plaintiff, in his declaration, averred, 


| that, after the death of Lowe, the obligor, adminiſtration was 


duly granted to the defendants.— To this the defendants 
pleaded: 1. That ſuch adminiſtration was not granted to 
them: 2. Non eff faftum: 3. That they had fully ad- 
miniſtered. On the two firſt pleas, iſſue was joined. To 
the third, the plaintiff replied, That, on the 23d of January, 
1780, the defendants had divers goods and cnattels, which 
were of the ſaid Lowe, at the time of his death, in their hands 
to be adminiſtered, with which they might have fatisfied the 
Paintiff”s debt. Upon this replication, iſſue was alſo joined. 
At the trial a verdict was found for the plainiift, ſubject to the 
opinion of the Court on a caſe reſerved. 1he caſe ſtated, 


(1) Vide Le Chevalier v. Lynch, ante, vol, II. p. 178. | 
| 114 That 


| © For the uſe and benefit of his majeſty,” A. ſhall be? Doug. 545: 


. 
< = * —— — 


. . WT ERA... — 
d —— * r 1 2 r Wy 


Executors and Adminiſtrators. 


That the plaintiff's demand aroſe on a bond given him by 
Lowe, dated the bth of June, 1776; that an inquiſition has 
been taken on the body of Lesbe, before the coroner, on the 
roth of April, 1779, by which it was found that he, being 
confined in gaol on a charge of felony, had taken a lar 
quantity of laudanum, on purpoſe to poiſon him ſelt, and tha: 
he was jel de fe. The caſe then ſet forth three other ex- 
hibits, viz. 1. A memorial by the defendants, as treaſures 
of the ſociety, called“ The Amicable Contributionſhip, c. 
46 Hand-in-Hand Office, for inſuring houſes and buildings from 
« fire,” to the commiſſioners of the treaſury. 2. A warrant, 
under the ſign- manual, in conſequence of this memorial, (i. 
rected to the advocate, and procurator-general, or either «f 
them. 3. Letters of Adminiſtration granted thereupon to 
the defendants, by the. Archbiſhop of Canterbury. The ſub. 
ſtance of the memorial was: that Lowe had inſured at the 
office of the def ndants 2350. on a building; and that the 


landlord bad alto inſured 1209). upon it; that, afterwards, the 


building was conſumed by fire, and ſuſpicions ariſing in the 
minds of the directors, that this happened by the malicious 
and wilful act of Lobe, they had taken great pains to dil- 
cover the truth, and bring him to juſtice, and having re- 


_ ceived abundant circumſtantial evidence of his guilt, they pro- 


cured a warrant for apprchending him; that he was taken 
at Liverpool. and committed to gaol, but poiſoned himielh, 
and died a few hours after his commitment; that, upon the 
inquifiticn before the coroner, he had been found fels ge /e, 
and was ſentenc-d to be, and accordingly was, buried in tie 
king's highway; that he died poſleiled of a confiderable 
perſonal eſtaie. which the memorialiſts were informed had 
been, or were about to be, ſeized for the king's uſe ; that the 
Jandlord of the building had dæmanded the 120cl. of the 
office, and that they thought themſelves bound to pay it, and 
intended fo to do: and that, in proſecuting the enquiry ond 
apprehending Lowe, the office had expended gol. 7s. od. they 
therefore prayed, that they might be paid the ſaid ſums of 120c| 
an' gol. 7s. 6d. out of the eſtate and effects of the ſaid Lowe, 
The material art of the warrant was as follows: “ We do 
« hereby command, that you appear on our behalf before the 
« preroyative court of Canterbury, and aſſert our right to 
ce the ſaid perfonal eſtate and effects of the ſaid Ralph Lone, 


© and thereupon obtain letters of adi iniſtration, fur our uſe, 


“6 unto (the defendants), they giving good and ſufficient ſe— 
« curity for their duly adminiſtering and accounting to us 
& for the ſame.” The letters of adminiſtration were, in al 
reſpects, in the uſual form and words, except, that, after the 
concluding clauſe, viz. © And we do, by theſe preſents. or- 
« dain, depute, and appoint you adminiſtrators of all and 


s ſingular the goods, chattels and credits of the ſaid _ 
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theſe words were added, „ For the uſe and benefit of his 
majeſty.” After theie exhibits, the caſe proceeded to ſtate, 
that the defendants had received, under the above ircum- 
ſtances, from the effects of Lowe, the ſum of 1134]. 198. 1d. 
and no more, and that, betore the commencement of this 
action. they had paid the landlord of che building 12 Fl. 58. on 
his ſaid claim, and had expended gol. 7s. 6d. in prolecuting 
the aforeſaid enquiry, and in the apprehending of Love. 
Upon the whole of the facts, it was argued, by the counſel 
for the def-ndants, that the perſonal eſtate of Lobe was 
veſted in the crown by forteiture, in conſequence of the 
ſuicide found udon record, and that this property could only 
be diveſted by matter of record, which letters of ad- 
miniſtration are not; that the plaintiſf, therefore, had no right 
to recover againſt the defendants, but ought to apply to the 
fivour of the crown. —Ld MANSFIELD : it is common for 
the crown, in caſes of outiawry, to «rant a ſign-manual to 
the creditor who ha proſecuted to outla.;ry — There is no 
doubt the juſtice of the caſe is with che plaintiff ; but there is 
a Cifficulty in point of Jaw, vis. Whether a right veſted in the 
crown can be waived or relinquiſbed in any other way but by 
matter of record ? | think the king cannot, in point of law, 
reſort to the Eccleſiaſtical Court for admin:ſtration, the for- 
feiture having, ip/o facto, veſted the whole in-him. But then 
can the def ndants, who have de facts accepted theſe letters 
of adminiſtration, now object to them? They are not void 


on the face of them; and, if they had been granted irr-gu- 


larly, recourſe ſhould have been had to the Eccleſiaſtical 
Court to repeal them.—W1LLEs, J. and BuLLER, J. were 
of opinion, that, by the acceptance of the letters of ad- 
miniſtration, the def-ndants were precluded from queſtioning 
their validity and operation; and BULLER, J. thought that, 
for that reaſon, none of the evidence which tended to im- 
peach them, ought to have been received at the trial. As H- 
HURST, J. concurred in thinking, that, if the letters of ad- 
miniſtration had been in the uſual form, the defendants were, 
by their acceptance, bound not to queſtion their validity. 
But he ſaid, that the Eccleſiaſtical Court, in this caſe, had no 
inherent authority to interfere 3 that it was only authorized to 
act in conſequence of the ſign- manual, and that, according to 
the terms of the ſign- manual, the adminiſtration was to be 
granted, without any qualification in favour of creditors, for 
the benefit of the crown, and the defendants were to give 
ſecurity that they would duly account to the crown. The 
Eccleſiaſtical Court, therefore, had exceeded its authority, and 
the letters of adminiſtration, inasfar as reſpected the payment 
of the debts, were a mere nullity; and there was no occaſion 
to apply for a repeal of them. He agreed, that the juſtice 


of the caſe was with the plaintiff, and that he had a good 


ground 
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ground to petition to be paid hefore the defendants, but ws 
afraid, that if the Court ſhouſd decide that the Eccleſiaſtic;) 
Court could, by ſuch an act, diveſt the property of the 
crown, a dangerous prece:ient might be eſtabliſhed. —C urs 


Padget -f al. v. 
Prieſt and Porter 
Ic. Ter. 


a3 Go. 3. E. R. 


2 Ter. R.. 97. 


Ch. J. We are all of opinion, on conſideration, that theſ 
letters of adminiſtration are not void on the face of them. 


There are many inſtances where ſuch adminiſtration may be 


granted for the king's uſe. Suppoſe Lowe had been a 
baſtard, or being legitimate, had died without any ne+t of 
kin. The king, in ſuch caſe, would have taken, as tim; 
hares, but ſubject to the debts of the inteſtate. Not being 
void, we think the Court cannot, in this cafe, enter into the 
queſtion, whether the letters of adminiſtration are voidable; 
am! the ground of our opinion is, that the defendants, who 
have accepted and acted under them, ſhall not be permitted to 
&<ny their validity. That is %% tertii; and we are of 
opinion that the evidence on that part of the caſe ought not 
to have been admitted. —Pg/tea to the plaintiff, 


Exceuter de fon tort. 


If A. the fervant of B. ſell the goods of C. an inteſtate, 
"as well atter his death as before, though by the orders of C. 
and pay the money ariiing theretrom into the hands of B.— 
B. may be ſued as an exzcrtor de for tort. Alſo, if a perſon 
having internieddled in an inteftate's affairs, has money be— 
longing to the inteſtate in his hands at the time when an 
action is brought againſt him as executor, for a debt due 
from the inteſtate, he is liable as an executor de fon tort, 
And what acts make a perſon liable as executor de ſen tart 
is a matter of law for the judge to decide; it is for the jury 
to fay, wnether the acts are ſufficiently proved. In caſe for 


goods od and delivered againſt the defendants as executors of 


I. Shore. They ſeverally pleaded the general iſſue; that 
they were not executors ; and that they had fully adminiſtered, 
At the trial the plaintiffs proved the delivery of the goods in 
queition to V. Shore, who was a publican. « A few days 
previous to his death, the inteſtate ſent to Porter, his 
„ brewer, deſiring him to ſend a man to take charge of the 
« cellar, and to draw the beer, who ſent Prigſt, his ſervant. 
*© Prieſt fold beer as well after the inteſtate's death, as before. 
& The inteſtate likewiſe ordered Prie/7 to ſell ſome hogs, 
* which he did after his death, and paid into Porter's hands 
the produce of them, and of the beer which was fold after 
the death of Shore. On the 7th of December, 1786, ad- 
« miniſtration was granted to F. Shore, who afterwards 

« brought 
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brought actions againſt theſe defendants for money had and 
« received, On the 3d of February, Prieft paid 8l. and on 


| « the 10th of February, Porter paid 4:1. into court, in thoſe 
| « actions. On the 3 Iſt of January the defendants pleaded in 


« this action, which had been commenced on the 23d of De- 
« cember preceding. There was a verdict for the plaintiffs.” 
Afterwards a rule having been obtained to ſhew cauſe why there 
ſhould not be a new trial, on the ground that there was no evi- 


| dence to prove the defendants executors de ſon tort; or at moſt, 


only flight evidence of facts done by them, which ought to 


| have been left to the jury to conſider with what view they had 


acted; and that at all events there was no evidence to affect 
Prit —Cauſe was ſhewn. PER BULLER, J. (the Judges 
Aſbhurſt and Groſe agreeing) :— The plaintiffs, who were 
creditors of V. Shore, find Pri and Porter ſelling his goods; 


and as they had no means of knowing whether they were law- 


ful or wrongful executors, they looked upon them from their g 
acts in the character of rightful executors. They therefore. 


brought this action againſt them as executors; they proved 
effects of the inteſtate in their hands; that they ſold them 


after the inteſtate's death; and that at the time when this 


action was brought, and even when the defendants pleaded in 
this action, they had money of the inteſtate in their hands. — 
[ cannot agree with the defendant's counſel, that the queſtion, 
Whether executors de n tort or not is to be left to a jury; 
that is a concluſion of law: whether the defendants had 
eteAs belonging to the inteſtate or not, and whether they 
fold them, were indeed queſtions to be left to a jury: but 
when thoſe facts are eſtabliſhed, the reſult from them is a 
queſtion of law; and it is clear from all the caſes, that the 
lighteſt circumſtance will make a man an executor de [07 
tert (1). It is ſaid in Dyer, 166. 6. that if a man even milk the 
cows, or take a dog, of the inteſtate, that will conſtitute him 
an executor de fon tort, With reſpect to Porter, it clearly 
appears from the evidence, that he meant to pay himſelf by 
intermeddling with the inteſtate's affairs: but as to Prief, if 
there had been any circumſtances in his favour, I would have 
left it to the jury to find for him. But I could not do fo 


when it appeared that at the time of plea pleaded, he had 


money of the inteſtate's in his hands. With regard to the 
rule, of the wrongful acts of the ſtranger being purged by the 
lubſequent aſſent of the rightful adminiſtrator, that cannot 
apply to the caſe of third perſons ; it only applies to the acts 
of the adminiſtrator himſelf. If indeed, previouſly to an 
action brought againſt the defendants as executors de ſen tort, 


A. 


(1) An executor or executrix may demiſe before probate dium, Rae ex dim. 
Bendale v. Bendale, Ea, Ter. 10 Geo. 3. C. B. 2 Black, 694, 
they 
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they had paid the money over to the rightful adminiſtrator, 


that would have been a good defence; becauſe then they 
would have applied the money properly. So that the court; 


have gone thus far, that if an action be brought by a rightful 
ad miniſtraton againſt an executor de ſon tort, whatever may hays 
been diſpoſed of in the courſe of adminiflration, as by paying 
debts, Fc ſhall be allowed to him in damages. But that does 


not apply to this caſe, where the creditors find money in the 


hands of the defendants at the time of bringing the aClior.— 
Rule diſcharged. : 5 
If a creditor take an abſolute bill of ſale of the goods of 


Harben, exccutor his debtor, but agree to leave them in his poſleſſion for a 


of Tempeſt 
Nercer, Tr. Ter. 


limited time, and in the mean time the debtor die, whereupon 


25 Geo. 3. E. R. the creditor takes and ſells the goods, he will be liable to be 
2 Ter. Rep. 587. ſued as executor de ſon tort for the debts of the deceaſed; fer 


the debtor's continuing in poſſeſſion, is inconſiſtent with the 
deed, and fraudulent againſt creditors. It being a general 
rule in the transfer of chattels, that the poſſeſſion mult 
accompany and follow the deed. — Therefore, where the con- 
veyance is abſolute, the poſſeſſion mult he delivered immediately; 
where 1t 1s conditional, it will net be rendered void by the 
vendor's continuing in poſſeſſion till the condition be perform- 
ed.— This was aſſumplit for goods ſold to the defendant's 
teſtator. The defendant pleaded that he was not exccutor, 
nor had ever adminiſtered as ſuch ; and, ſecondly, that he had 
fully adminiſtered, &c. Replication, that he had adminiſtered 
divers goods, &c. of the teſtator; and iſſue thereon. And to 
the ſecond plea, that the defendant, at the time of exhibiting 
the plaintiff's bill, had, and {till has, goods and chattels of 
the deceaſed in his hands, ſufficient to ſatisfy the plaintiff's de- 


mands, and iſſue thereon. At the trial a verdict was found 


for the plaintiff, ſubject to the opinion of the Court on the 
following cale : «© Wilkam Tempeſt Mercer, in his life-time, 
« and before the time of the exccution of the bill of ſale 
« hereinafter mentioned, was indebted to the plaintiff in the 
« ſum of 221. 18s. 6d. for goods fold and delivered, which ſum 
« ſtill remains due to the plaintiff. William Tempeſt Mercer, 
« at the time of the execution of the ſaid bill of ſale, was 
c, likewiſe indebted to the defendant in the ſum of 1911. for 
te money lent» On the 27th of March, 1786, Temp. 


« Mercer offered to the defendant a bill of ſale of his goods, 


cc houſehold furniture, and ſtock in trade, in his houſe at 
„ Lewes, by way of ſecurity for the ſaid debt. The de- 
« fendant refuſed to accept of the fame, unleſs he ſhould be 


at liberty to enter upon the effects, and fell them im- 


mediately after the expiration of fourteen days from the 
« execution thereof, in caſe the money ſhould not be fooner 
paid; to which Tempeſt Mercer agreed, and accordingly 


« on the ſame day executed a bill of fale in the common 
ic form; 


E 
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form, by which Mercer bargained and ſold to the defendant, 
} « for ever, his houſehold furniture, medicines, ſtock in trade 
particularly ſpecifying them], and all and every other the 
| © wods, chattels, and effetts whatſoever, in and about his 

« davelling-houſe and premiſes at Lewes. Immediately upon 
| « the execution of the bill of ſale, poſſeſſion was delivered to 
5 « the defendant in the manner deſcribed therein, viz. by the 
« delivery of one corkfcrew in the name of the whole, but 
« in no other manner whatſoever. All the effects deſcribed 
« in the bill of ſale remained in the poſſeſſion of William 
Tempeſt Mercer, until the time of his death, which happened 
« on the 7th of April, 1786. On the 8th of April, 1786, 
being before the expiration of fourteen days from the 
« execution of the dill of ſale, the defendant entered and took 
« poſſeſſion of the effects contained in the bill of ſale, being 
« then in the houſe of the deceaſcd, and afterwards ſold tho 
« ſame for 2361. 78. d. William Tempeſt Mercer died in- 
« teſtate; and no letters of adminiſtration were taken out to 
the deceaſed, by the defendant, or by any other perſon, be- 


for the opinion of the Court was, Whether the defendant was 
entitled to retain the produce of the ſaid effects, or at leaſt 
the value of 1911. the conſideration of the bill of fale ? or, 
Whether the bill of ſale was void as againſt the creditors of 
William Tempeſt Mercer ; and the plaintiff in this action 


fendant, as executor de ſon tort? BULLER, J. This is an action 
brought by the plaintitf, who is a creditor of Mercer, againſt 
the defendant as executor. It does not apppear by the caſe, 
that any other goods than thoſe mentioned in the bill of ſale 
came to the defendant's hands. The bill of ſale is dated on 
the 27th of March, 1786, and is a general bill of fale of all the 
defendant's houſehold furniture and ſtock in trade. This bill 
of ſale is to take effect immediately on the face of it: but 
there was an agreement between Mercer and the defendant, 
that the goods thould not be fold till the expiration of fourteen 
days from the date of its execution; and no poſſeſſion was 
actually taken till af er the death of Mercer, which happened 
within the fourteen days: but there was a formal delivery of 
a Corkſcrew in the name of the whole. On this cafe two 
queſtions ariſe ; firſt, Whether this bill of ſale be void or not? 
and, ſecondly, If void, whether the C:fendant by having taken 
theſe goods under the bill of ſale, made himſelf liable as an 
executor de ſon tort ? The firſt queſtion came before the 
Court in the laſt term in the caſe of Bamford v. Baron, vide 
vol II. p. 31, on a motion for a new trial from the Northern 
circuit ; and after hearing that caſe argued, we thought it 
right to take the opinion of all the judges upon it. Ac- 


cordingly 


« fore the commencement of this action.” THE QUESTION 


entitled to recover his debt of 221. 18s. Ed. againſt the de- 
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cordingly we conſulted with all the judges, who are una. 
mouſly of opinion, that un/z/s poſſeſſion accompanies and fall 
the deed, it is fraudulent and vcid; | lay ſtreſs upon the word, 
« accompaines and follows,” becauſe I ſhall mention ſome 
Caſes where, though poſſoſſion was not delivered at the time, 
the conveyance was not held to be fraudulent, I here are 
many cafes on this ſubjeCt : from which it appears to me that 


the principle which I have ſtated never adi itted of any fe: inus 


doubt. So long ago as in the caſe in 2 Buuſirade, 218. Sei, 
v. Grullam, the Court held that an ab/elute conveyence or gf 
of a lezſe for years, unattended with poſſeſſion, was fraudulent; 
but if the deed or conveyance be conditional, there the 
vendor's continuing in poſteſuon does not avoid it, becaute 
by the terms of the conveyance the vendee is not to have the 
poſſoſſion till he has performed the condition. Now here the 
bill of ſale was on the face of it abſolute, aud to take place im- 
mediately, and the poſſeſſion was not delivered; and that cafe 


makes the diſtinction between deeds or bills of faze which 


are to take place immediately, and thoſe which are to take 
place at ſome future time. For in the latter cale, the poſſeſſion 
continuing in the vendor till that future time, or till that con- 
dition is performed, is conſiſtent with the deed; and ſuch 
poſſeſſion comes within the rule, as accompanying and following 
the decd. That caſe has been univerſally followed by ail ihe 
caſes ſince. One of the ſtrongeſt is quoted in Bucknal and 
others v. Roiſton, Pr. in Chan. 287; there one Brewer, having 
{ſhipped a cargo of goods, borrowed of the plaintiff 600]. on 
bottomry, and at the fame time made a bill of ſale of the 
goods, and of the produce and advantage thereof, to the plain- 
tiff. There Sir E. Northey cited a caſe, „ where a man took 
out execution againſt another ; by azreement between them, 
the owner was to keep the poſſeſſion of them upon certain 
terms, and afterwards another obtained judgment againlt the 
ſame man, and took the goods in execution; and it was held 
that he might, and that the firſt execution was fraudulent and 
void againſt any ſubſequent creditor, becauſe there was no 
change of the poſſeihon, aud ſo no alteration made of the 
property.“ And he faid it had been ruled forty times in his 


experience at Guildhail, that, if a man fell goods, and ſtill 


continue in poſſeſion as viſible owner of chem, ſuch ſale is 
fraudulent and void as to creditors, - and that the law has been 
always ſo held. The Lord Chancellor held in the princi,ai 
Cafe, tha the truſt of thoſe goods appeared upon tlie very face 


of the bill of ſale. That though they were ſold io the plain- 


tiffs, yet they truſted Breaucr to negotiate and ſell them for 
their advantage, and Brewer's keeping poſſeſſion of them Was 


not to give a falſe credit to him as in other caſes wien had 


been cited, but for a particular purpoſe agreed upon at the 
time of the ſale. So that the Chancellor, in that cafe. pro- 
ceeded on the diſtinction which I have taken; he ſupported 


the | 
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the deed, becauſe the want of poſſeſſion was coniſtent with 
t. This has been argued by the defendant's counſol, as being 
+ caſe in which the want of poſſeſſion is only evidence of 
fraud, and that it was not ſuch a circumſtance per /e as makes 
the tranſaction fraudulent in point of law: that is the 
point which we have conſidered, and we are all of opinion 
that if there be nothing but the abſolute conveyance 
without the poſſeſſion, that in point of Jaw is fraudulent. 
On the other hand, there are caſes, where the vendor 
has continued in poſſeſſion, and the bill of ſale has not 
deen adjudged fraudulent, if the want of immediate poſſeſſion 
be contiſtent with the deed. Such was the caſe of Lord 
Cadeigan v. Kennet, Cowp. 432 (1), becauſe there the poſ- 
ſeſlon followed the deed. So alſo the caſe of Haſelinton and 
another, v. Gill (ante vol. II. p. 323): there perſonal pro- 
perty, conſiſting (inter alia) of ſome cows, was ſettled on the 
marriage of the plaintiff's wife on certain truits ; and the 
Court held, that only thoſe which were purchaſed after the 
marriage could be taken to fatisfy the debts of the huſband, 
THE SECOND QUESTION then is, Whether the defendant's 
having taken poſſeſſion of theſe goods after Mercer's death, 
though under the bill of ſale, will make him an executor de fon 
tirt? The two caſes, which were cited by the plaintiff's 
counſel, are deciſive of this point. In 2 Bac. Abr. 605. it is 
ſaid, © if a man make a deed of gift of his goods, in his life- 
* time, by covin, to ouſt his creditors. of their debts, yet after | 
« his death the vendee ſhall be charged for them.” There too i 
the poſſelſion was delivered to the vendee. To ſupport this | 
doctrine, 13 H. 4. 4. b. Rol. Abr. 549. are both quoted. Then | 14 
in what manner ſhall he be charged? He can only be charged | 
as executor ; becauſe any intermeddling with the inteſtate's 14 
effects makes him fo. I he cafes in Cro. Fac. 271. and Jelu. | 
196. cited at the bar, prove it, and ſtate the manner in which 
he ſhall be charged. There is, alſo, another ſtrong cafe on * 
this point in Dyer, 166. 5. In ſhort, every intermeddling, after | 
the death, of the party, makes the perſon, fo intermeddling an 
executor de ſon tort. —GRoOSE, J. Agreed. —Pgſtea to the | 
plaintiff, | 1 
An executor de ſon tort cannot diſcharge himſelf from an Curtis et al. v. 
action brought by a creditur, by delivering over the effects „„ 
the rightful executor after the aftion is brought. Nor can he Ea. Ter, 5 — 
retain for his ow! debt of a higher nature, by conſent of the 30 Geo. 3. B. R. 
rightful executor given after the bringing of the action by the? 7 ; 
creditor. —This was caſe on promiſes by the teſtator. Vieas, | 
Iſt, Ne ungues executot. 2dly, Plene adminiflravit. 3dly, That 
Palmer died inteſtate, aud that the defendant never was ex- | 
ecuton, nor ever policiied any of his goods, {ſave as executor : 
of his own wrong; that after Palmer's death, and before the | 


CC. 
ka 


_ - 
(1) See titl: FRAupUuLENT Cox vzrANcE, infra. 


14th 
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14th of May, 1789 (1), adminiſtration was granted to hi 

widow, S. Palmer; and that on the 16th of May, 1789, the 

. defendant delivered over to the adminiſtratrix all the goods, 

&c. belonging to the inteſtate which came to his hands, 

4thly, That the defendant never was executor, &c. fave a 

executor of his own wrong; that adminiſtration was granted 

to S. Palmer (as before); that the defendant recovered 3000. 

on a bond in this Court in the inteſtate's life-time; that no 

goods or effects of the inteſtate ever came into the defendant's 

poſſcſſion, except goods of the value of 7941, 13s. gd. which 

are not ſufficient to ſatisfy his ſaid debts; and that the ad- 
miniſtratrix, on the 15th of May, 1789, aſſented to his te- 

taining thoſe goods in ſatisfaction of his debt, To the two 

laſt pleas there was a general demurrer, and joinder in de- 

murrer. After argument, THE CoURT took time to con- 

ſider of the queſtion. AND LoRD Kenyon, Cu. J. now 

faid, that they had looked into the authorities (2), and that, 

from all the authorities, it was clear, firſt, that an executor 

de fon tort muſt deliver over the goods of the inteſtate to the 

rightful adminiſtrator before an action is brought againtt 

him ; and, 2dly, that, though he be a creditor of a ſuperior 

nature, he cannot retain in ſatisfaction of his own debt. 

Therefore we are of opinion, that both theſe pleas are bad; 

SR and, conſequently, there muſt be judgment for the plaintitts, 

n, executor * . 8 . . 

De The defendant being diſſatisfied with the above judgment, 
Curtis er al. in brought a writ of error in the Exchequer Chamber, where 
The Exch. Ch. the caſe was again elaborately argued. AND after full con- 


in erro | 4 
Hil. Te. ſideration, LoRD LoucHBoRoOUGH declared the unanimous 
32 Geo. 3. opinion of the Court, that whatever hardſhip or incon- 


2 Hen. Black. 18. venience there might be in the decifion, yet as the law was 


ſettled, the Court ought not to overturn it. That on both 
the points reſted upon in the argument, the law was eftabliſh- 
ed; by a ſeries of authorities from Coulter's cafe, to that in 
Salk. 313. that an executor de ſor tort could not retain for his 


debt, though of a ſuperior nature: nor could he avail himſelf 


of a delivery over of the effects, to the rightful adminiſtrator, 


after action brought; nor of the aſſent of the adminittrator to 


his retainer; ſo as to defeat the action of the creditor.— 
' Judgment affirmed (3). 


—— — 


(1) The day when the plca was filed. 


(2) Keble v. Ofbaſion, Hob. 49. Bradbury v. Keyne!, Cro. Eliz. 565. Salk, 


313. Anonymous, and Padget v. Prisft, ante, 490. Coulter's caſe, 5 Roh. 30. Mile. 
head v. Sampſon, Freem. 295; 2 S. 373; Baker v. Berisforc, 1 Sid. 765 


2 Ventr. 180; Williamſon v. Norwick, Sy. 337; 1 Rd. Abr. 923 L. Hl. 123 and 


Faughan v. Brown, 2 Hr. 1106; And. 328. : 

(3) At the cloſe of the firſt argument, a doubt was ſuggeſted by Mr. Joſt ce 
Gould, whether the ſtat. 43 Eliz. c. 8. ſ. 2. had not given an executor de jon 7417 4 gene- 
ral right to retain for his own debt, and the counſel for the defendants in error were 
defired to advert to that ſtatute, previous to the ſecond argument. Afterwards Ber 
ſaid, that according to the deſire of the Court, he had looked into the ſtatute, but that 
It appeared to him clearly to relate only to the caſe of flaudulent adminiſtrations, 
which it was deſigned to prevent, To which opinion the Court ſeemed to 7s 


— 
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tn what Caſes E xecutors and Adminiſtrators may make 
themſelves liable de bonis propriis. 


Where the defendarit bound himſelf as adminiſiratar tb 
abide by an award to be made touching matters in diſpute 
between his inteſtate and another, and the arbitrators awarded 
that he, as admini/trator, ſhould pay, &c. held that he could not 


Barry Vi Ruſh, 
Ea Ter; 

27 Geo. 3. B. R. 
1 Ter. Roh 69 1. 


plead piene admini/travit to debt on the bond. — This was debt 
on bond. The plca firſt craved oyer of the bond (by which the 


uefendant, as adminiſtrator, bound himſelf, his heirs, &c. to 
the plaintiff as executrix) ; and then of the condition, which 
(after reciting that the plaintiff and the defendant had agreed 
to ſubmit to arbitration certain diſputes which had before 
ariſen between the plaintiff and defendant's inteſtate, touch- 
ing certain articles of agreement between the inteſtate and 
the plaintiff 's teſtator) was for the performance of an award 
to be made by arbitrators concerning the matters aforeſaid, 
and alſo concerning all other matters, accounts, &c. between 
the ſaid parties, or either of them: It then ſet forth that the 
arbitrators had awarded that the defendant, as adminiſtrator, 
ſhould pay to the plaintiff, as executrix, 2981: on 27th June 
following, and the parties ſhould execute general releaſes. 


The defendant then pleaded that he had fully adminiſtered z 


and that at the time of entering into the bond, or afterwards, 
he had no aſſets, &c. To this plea there was a general 
demurrer, and joinder. ASHHURST, J. The entering into 
the bond amounts to an admiſſion of aſſets ; and the defend- 
ant ſhall not afterwards be permitted to diſpute it: The bon! 


given by the defendant to abide by the award is an under- 


taking to pay whatever ſum the arbitratot ſhall award, with- 
out any regard to aſſets. BuLLER, J. agreed and ſaid, with 


regard to the releaſes, it muſt be expounded by the reſt of the 


award. It will be ſufficient for the defendant to give a re- 
leaſe in the character of adminiſtrator, | 

But the mere ſubmiſhon to an award by an adminiſtrator is 
not an admiſſion of aſſets; and a promiſe by an adminiſtator to 
pay the debts of the inteſtate, it there be no ailcts, is nudum 


Pearſon et al. 
aſſignees of Sci tt 
+ Henry, admi- 
ni ſtrator of 


bactum. On the trial of an action of aſſumpſit for golds ſold Henry, 
and delivered to the defendant's inteſtate, and the e p. 


money counts; to which there was a plea of plene admini- 
firavit alone. The plaintiffs, in order to prove aſſets in the dr 
fendanit's hands, gave in evidence a ſubmiſjion to an award by him; 
as adminiſtrator, between theſe parties, and the award, whereby 
tne ſum of 2014]. was awarded to be dye from the inteſtate's 
to the bankrupt's eſtate, without ſaying by whom it was to 
de paid; but the arbitrators directed chat the detendan: thould 

Vol. III. "5 © - pay 


& Ter. Reh. K. 
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pay 131. being half of the expences of the arbitration. The 


plaintiffs alſo offered a witneſs to prove, that when the defendant : 
entered into the arbitration bond, he had expreſsly undertaken 15 to 
pay whatever might be found owing from the inteſtate (who 9a; af 
his ſon) to the plaintiſfi. But Lord Kenyon rejected that de 
teſtimony ; and alſo thought that there was no evidence to hi 
charge the defendant with aſſets, and, therefore, non-ſuited th 
the plaintiff.—It was afterwards moved to ſet the nonſuit fo 
aſide. Lord Kenyon, Ch. J. It is not pretended that in th 
fact there were aſſets, but it is ſaid that the defendant has pre. Ne 
cluded himſelf from denying that he had aſſets, for that fo 
every ſubmiſſion to arbitration by an adminiſt ator, in that to 
character, is concluſive evidence againſt him that he has de 
aſſets. In many caſes an executor or adminiſtrator is de- af 
firous of aſcertaining whether or not there be any foundation 1 
for the demand w hich is made upon him, without diſputing it 
in an action; and it is frequently advantageous to both parties ad 
that the matter in diſpute ſhould be referred : but if the re- * 
ference be attended with this ſuppoſed conſequence, it will in * 
future prevent every executor or adminiſtrator from ſubmit- x 
ting to arbitration. The caſe of Barry v. Ruſh, was pro- tt 
perly decided, but it does not affect the prefent. There tha tt 
defendant ſubmitted in broad terms to pay whatever ſhould be d 
awarded, and the arbitrator did award that he ſhould pay a cer- ( 
tain ſum : whereas, here, the arbitrator has only aſcertained Fe 
the amount of the debt due from the inteſtate, but has not A 
directed the defendant to pay it. It is impoſſible then to ſay ( 
that the arbitrator decided that the defendant had aſſets; and tl 
the ſubmiſſion to arbitration by an adminiſtrator is not of itſelf tc 
an admiſſion of aſſets. What was ſaid by ASHHURST, J. in f 
the caſe of Barry v. Ruſh, reſpecting the admiſſion of aſſets, muſt 7 
be taken to refer to the particular caſe then under diſcuſſion, but f 
ought not to be extended further. And, indeed, he immediately q 
ſubjoined that the bond given by the defendant to abide by the a 
award was an undertaking to pay whatever the erhitrator 0 
ſhould award, without any regard to aſſets; and Bur- h 
LER, J. went expreſsly on that ground. BuLLER, J. I t 


only recolle& two caſes, in which the queſtion, what ſhall bs a 
conlidered to be an admiſſion of aſſets, has been diſcuſſed; 1 
Barry v. Rufh, and Cleverly v. Brett (1). In the laſt of a 
thoſe the executor had paid intereſt on a bond due from the 
teſtator, which was held on the trial to be an admiſſion of | 
aſſets : but that opinion was+over-ruled in this court on à c 
motion for a new trial, when it was thought highly unreaſon- f 
t 


able that, becauſe the executor, thinking the demand juſt, had 


m_—_—_— _—— 


(1) Clewerlcy v. Brett and another, executors. M. 13 Geo. 3. B.R. In that colt 
Lord Mansfield, Ch I. faid, ** To be fire the evidence eaſes tac (editor from pros 

iag aſſets, and throws the 2 on the other nde.“ a 
choſen 


Exetutors and Adminiſtrators. 


choſen to pay a part of a debt out of his own pocket, he ſhould 
be liable for the whole debt; or that becauſe, having enough 
to pay the intereſt, he ſhould be thereby concluded to diſpute 
aſſets for the principal. The other caſe was an action of 
debt on a bond given by the defendant, by which he bound 

himſelf, his heirs, &c. for performance of the award ; and, 

therefore, it was a perſonal engagement by the defendant to per- 

form the award. Another ground has alſo been mentioned, that 

the adminiſtrator perſonally promiſed to pay whatever ſhould be 

awarded : but that would not avail the plaintiffs in this action; 

for this aCtion is brought againſt che defendant as adminiſtra- 

tor, and it is brought againſt him to recover the plaintiff's 

demand out of the inteſtate's effects; and if there were no 

aſſets, the perſonal promiſe by the adminiſtrator would be 

nudum pactum. GRoSE, J. agreed. Rule diſcharged. 

But if an arbitrator, under a reference between A. and B. Worthington 
adminiſtrator, award that B. ſhall pay a certain ſum as the 4 ». Barlow, 
amount of A. s demand, B. cannot afterwards object that he 6 
had no aſſets, but may be attached for non-payment. —It was 38 Geo. 3 B. R. 
moved for an attachment againſt the defendant for not paying 7 777. RA. 453. 
the ſum of 2664]. 13s. 8d. according to an award, in which 
the arbitrator had aſcertained the amount of the plaintiff's 
demand, as above, and directed the defendant to pay it. 

Cauſe was ſhewn againſt the rule, on this ground, that h 
adminiſtratrix had no aſſets, and that the ſubmiſſion to an award by 
an adminiſtrator was not an admiſſion of aſſets. Lord KEN VON, 
Ch. J. In Pearſon v. Henry the arbitrator only aſcertained 
the amount of the demand, without ordering the adminiſtrator 
to pay it : BUT here the arbitrator has awarded that the de- 
fendant, the adminiſtratrix, ſhall pay the plaintiff's demand. 
The ſubmiſſion to arbitration by the adminiſtratrix was a re- 
ference not only of the cauſe of action, but alſo of the other 
queſtion, whether or not the adminiſtratrix had aſſets. And 
as the arbitrator has awarded the defendant to pay the amount 
of the plaintiff's demand, it is equivalent to determining as 
between theſe parties that the adminiſtratrix had aſſets to pay | 
this debt. The defendant, therefore, is concluded y this 
award, though it will not operate as an admiſſion of aſſets in 
any other action to be brought by any other creditor. —Rule 
abſolute, | 

A power of attorney, given by an executrix to act for her Gardner a. 
as executrix, does not authorize the accepting of bills of ex- Palo 
change to charge her in her own right, though for debts due ,; Geo. 3. B.R, 
from her teſtator,—On a motion to ſet aſide a verdict ob- & Ter. Rep. 591. 
tained by the plaintiff in an action on a bill of exchange, 
drawn by the plaintiff on the defendant by the name and de- 
ſeription of Mrs. C. Baillie, executrix of J. B. accepted by E. 
Thornton for and on behalf of the defendant, it being averred 


that Thornton wa- duly authorized by the defendant to accept the 
K k 2 /ame 
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fame on her account. It appeared, and it was proved, that 


Thornton, who acted under a letter of attorney, accepted the 
bill in queſtion, which was drawn and accepted for a debt due n 
the plaintiff from the defendant's teflator ; and evidence was 
oftered to prove that the defendant had paid other bills drawn 


on her by other creditors of F. Baillie, and accepted on her ac- | 


count by Thornton, who on thoſe occaſions alſo acted under 
this power of attorney, but this was rejected, and a verdi& 
taken for the plaintiff for the amount of the bill, with liberty 
for the defendant to move to ſet it aſide, and to enter up a 
nonſuit. 'The defendant, by this letter of attorney, after re- 
citing that ſhe had been appointed executrix of J. Haillic, who 
was entitled to conſiderable ſums of money on mortgage, 
bonds, bills, notes, unſettled accounts, &c. appointed Thornten 
her attorney, as executrix, to atk, demand, ſue for, and receive 
all ſums, &c. “ which, at the time of F. B.'s death, were due 
to him, and which were then due to her as executrix: in her 
name, as executrix, to adjuſt and ſettle all accounts, diff t- 
ences, &c. wherein ſhe, as executrix, was intereſted : to ſub- 
mit the ſame to arbitration (if neceſſary), and for that purpole 
in her name, as executrix, to execute any bond, &c. : to ex- 
ecute for her, and in her name, as executrix, aſſignments of 
mortgages, receipts, releaſes, &c. : for her, and in her name, as 


executrix, and agreeably to the due courſe and order of law to 


pay all debts, &c. due from her as executrix, whether on mort- 
gage, bond, bill, note, or otherwiſe: and generally for her, as ex- 
ecutrix, to do all ſuch further acts for receiving debts, and diſ- 
charging the powers given by the letter of attorney : and 


giving full power to do and act “ touching and concerning all 


or any of the ſaid premiſes as effectually to all intents, conſtruc- 
tions, and purpoſes whatſoever, as ſhe, as executrix, could, &c.“ 
It was contended that, as Thornton was expreſsly authoriſed to 


receive and pay all ſums due to and from the defendant, to 


refer any matters in diſpute between her and any other perſon 
to arbitration, and generally to do all further and other lawful 
and reaſonable acts as to him ſhould ſeem proper, he had power 


to bind the defendant by accepting the bill in queſtion on her 
account. it being for a legal debt due from her as executrix. 


BUT THE CouRT were all clearly of opinion, that Thornton 
had no authority to bind the defendant by accepting the bill of 
exchange on her account, and, conſequently, that this action 


could not be maintained. Rule to enter a nonſuit abloJute.— 


The Court of Kine's BENC delayed giving the above 
judgment for ſome time, as there was a ſimilar cauſe de- 
N in the Court of Common PLRAS. AND Now 

ORD KEN NON, after delivering the opinion of the Court as 
above, added, Vat they had conſulted with the judges of the court 


ef Common Pleas, ho authorized hit fe ſay, thai they concurred 


in this opinion reſpeting the conſtruction of the letter of attorney, 


_ but that therewere other circumflances in the cafe depending in C. B. 


From 
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From the evidence in the caſe in C. B. (which was Howard, et -/. 


alluded to as above ſtated) it appeared that the executrix v. Baillie, exe» 
cutrix of Baillie, 


had admitted that a bill which had been accepted by Thorn- il. Ter. 


tn, with the knowledge of the executrix, was for a juſt 36 Geo. 3. C. B. 
debt, and that it ought to be paid; and this was held to be 2%. #/act.618. 


ſufficient evidence of an authority given, to accept that par- 
ticular bill, without reſorting to the letter of attorney. 
There was a motion for a new trial in this cauſe; in which, the 
plaintiffs (being the drawers of a bill of exchange upon the 
defendant, dated the 10th of January, 1794, for 290l. 18s. 3d. 
value, in account with James Baill (whoſe executnx the 


defendant was), payable upon the iſt of September, 1995, 


to their own order, and which bill of exchange was ac- 
cepted by the defendant, by Edmund 1hornton, her pro- 
curator), had recovered a verdi& for 330l. damages. 


The ground made for this application was, that upon the 


caſe m evidence Mr. Thornton was not the procurator 25 the 
defendant duly authorized to accept this bill for her. And it 
was inſiſted that he had no authority to provide for the 
payment of the teſtator's debts in this manner, that he was 


to adminiſter the aſſets for the executrix, but that he could 


do no act whereby the ſhould: become chargeable with the 
debts in her own right, and particularly that he was not 
autherized to give a ſecurity for the payment of any debts in 
her name. Lord LouGHBO0ROUGH. — The general ſcope 
of this power of attorney is to put the whole cſtate into the 
hands of the attornies, to commit the collecting of it and the 
diſpoſition of it entirely to them, to delegate to them all the 
authority that the executrix poſſeſſed, and to conſtitute 
them, as far as it was poſſible to conſtitute them, executors 
in her name. The firſt part of the inſtrument reſpects, 
more particularly, the collecting of the eſtate. The au- 


thority to pay, diſcharge, and ſatisfy debts, is deſcribed in 


few words, and with a qualification properly applicable to 
this branch of the power, * agreeably to the due order and 
courſe of law, to pay, diſcharge, and ſatisfy,” which 1 con- 
lider as tantamount to ſaying, in a courſe of adminiſtration. 
Then follows a general authority to do ſuch further lawful 


and reaſenable atis, for the better performing the powers and 


authorities intended to be given, as to them ſhould ſeem meet, 
the executrix profefling to give to them her full and whole 
power and authority to do and act, touching and concerning 
all or any of the premiſes, as fully and effectually, to all 
ments, conſtructions, and purpoſes, as the, as executrix, 


could do, if perſonally preſent, and undertaking to ratify all 


that the attornies ſhould lawfully do in and about the pre- 
miles, There is alſo power to appoint attornies to act in the 
name of the executrix, The authority to pay debts, upon 
the firſt view of it, ſeems to be more confined and ſpecified 
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than the authority to collect the effects; but, if we conſider 
it more attentively, we ſhall find that the effect of this part 
of the inſtrument is to commit the application of the per- 
ſonal eſtate in payment of debts to thoſe attornies, abſolutely 


and excluſively; and it will alſo be found, without the 


aſhſtance of general words, that an authority of this nature 
neceſſarily * medium powers, which are not expreſſed. 
By medium powers, I mean all the means neceſſary to be 
uſed, in order to attain the accompliſhment of the object of 
the principal power, which, in this caſe, is the paying, 
ſatisfying, and diſcharging the defendant's debts. It muſt 
occur to every man who reflects upon the nature of this 
truſt, that nuraberleſs arrangements would be to be made b 
thoſe who were to execute it, accounts to be ſettled, diſputed 


claims to be adjuſted, unjuſt ones to be reſiſted, ſuits at law 


and in equity to be inſtituted and defended, payments to be 
poitponed or inſtalled according to the ſtate of the fund, 
and, perhaps, if the eſtate ſhould be diſcovered to be in- 
folvent; a diſtribution to be made among the creditors in 


equal degree, par: paſſu. Theſe and many other ſubordinate 


powers, though not expreſsly given, as in the former part of 
the inſtrument, muſt be underſtood to be included in this 
power to pay debts; and I take it to be clear, that in the 
conſtruction of ſuch power they are included. Our books 
ſay, that theſe kind of authorities are to be purſued _— 
they inſtance, that an authority given to three cannot be 


executed by a leſs number than the whole; and the ſtat, of 


21 H. 8. c. 4. was thought neceſſary to be made, to remedy 
the inconvenience ariſing from it in the caſe of executors, 
where ſome have declined to act: but our books alſo ſay, 
that they are to be ſo conſtrued, as to include all the neceſlary 
means of executing them with effect: thus an authority to 
receive and recover debts includes a power to arreſt. In ſuch 
a caſe as the preſent, which is not that of mere miniſtsrial 
authority, capable of being defined and executed ſtrictly, 
but a caſe where the whole care of the adminiſtration is 


delegated by the executrix to the attornies, and all the means 


cf executing the office of executrix put into their hands, I 
am of opinion that both the particular proviſions, and the 
general words, ought to receive the moſt liberal conſtruction, 


which conſtruction ſhould, as far as poflible, place the 


attornies here the ececutrix intended to place them, in her 
room and ftcad, inveſted with all her authority, and with 
all her diſcretion, Auming then that this authority to pay 
debts is larger and more comprehenſive, in its nature, than 
the words conſtrued very ſtrictly would import, and that it 
implies authority to make all neceſſary arrangements which 
the executtix herſelf might make, in order to the payment of 
the debts, 1 aſk, among the arrangements which it may be 

| neceſſaty 


0 


875 Ca: a? a. o mn — 1 — — — — — — Ls”) ©S 


| Executors and Adminiſtrators. 


neceſſary for an executrix, or for thoſe to whom ſhe has 
delegated all her authority, touching the payment of the 
teſtator's debts, to make, 1s there one more likely to occur, 
more uſeful, in many caſes more neceſſary, than that they 
ſhould aſk and obtain, from the creditors of the eſtate, time 
for payment of the debts, when the time given may prevent 
all the vexation and expence of a ſtruggle for priority ? That 
an executrix herſelf might make this arrangement, no one 
can doubt: that it is alſo neceſſary that they who are to 
have all the funds in their hands, who know, and are thi 
ouly perſons who can know, within what time thoſe funds 
can be got in, and who have the whole application of them 
entruſted to their care, who repreſent the executrix, and in 
effect are themſelves the executors, ſhould have it in their 
power to make it, is equally clzar. The conſequence of 
ſuch an arrangement in either caſe, and, indeed, in every 
one of the infances which I before put, would be, that the 
executrix might, by poſſibility, become perſonally, and in her 
own right, chargeable with debts, as ſhe might become 
chargeable in a variety of other caſes, expreſsly within the 
power of attorney, But upon whatever ground, and by 
whatever medium, in the inſtance of poſtponed debts, this 
perſonal charge is produced, the debt ſtil] remains a debt 
due from the eſtate, and payable out of the aſſets. Such an 
arrangement amounts to an admiſſion, that, at the expiration 
ot the credit given, there will be aſſets ſufficient to pay the 
debt, which ſtill remains a charge upon the executrix as 
executrix, and only becoming eventually a charge upon her 
in her own right, if it ſhould turn out that, by ſome unfore- 
ſeen event, there ſhould be a failure of aſſets, or, by miſ- 
conduct, a devaſtavit incurred. If we are to argue from 
the intent of the inſtrument, to be collected from the par- 
ticular wording of it, I aſk, can it be reaſonably doubted, 
whether this executrix, who truſted the whole of this large 
eſtate in the hands, and to the care of theſe attornies, under 
her perſonal reſponſibility for every ſhilling of the amount 
of it, it they ſhould fail in the collection or application of 
it, would have heſitated to commit to their diſcretion, upon 
their view of the ſtate of the property, and of the time 
within which it could be realized, the aſking and obtaining 
from the creditors twenty months further time for the pay- 
ment of their reſpective debts? I aſk whether the executrix 
did not mean to throw all the burden of the adminiſtration 
of the effeds upon the attornies, and whether there was not 
a convenient and neceſſary diſcretion to be entruſted to them ? 
When it is objected that the authority given is reſtrained 
to an authority to pay in her ſtead as executrix, and “ agree- 
ably to the due order and courſe of law,” 1 auſser, that 
taking theſe words to amount to a direction to the attor- 
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nies to pay in a courſe of adminiſtration, they were not 
meant to control, nor can they control, the authority of 
the attornies in any thing neceffary to that payment, in a 
courſe of adminiſtration, It is perfectly clear, notwith. 
ſtanding this direction, that they might take time for the 
payment of the debts, having aſſets to pay them when the time 
came, for then they wouid pay in a courſe of adminiſtration, 
and there can be nothing repugnant to that direction in 
aſking for the time, even though the aſſets ſhould afterwards 
fail, becauſc it is a ſtep taken upon a conviction, that there 
will be aſſets to be adminiſtered in a due courſe of law, 
and to the end that they may be adminiſtered. Where the 
executrix has entruſted all to the care of her attornies, with à 
reſponſibility in herſelf to the extent of all the property, it 
is a ſmall circumſtance to be obſerved upon, that though the 
payment of a debt, not in a courſe of adminiſtration, is 
within the authority, as between the creditor and the exe- 
cutrix, yet that ſhe might be obliged to anſwer to other 
creditors, as for a devaſlavit, in reſpect of it. In truth, 
this direction to pay, in a courſe of admmiſiration, may operate 
as between her and her attornies, but as againſt creditors re- 
ceiving payment of their debts, it ſcems to me that it can have 
no operation. Much ſtreſs was laid in the argument on there 
being no expreſs power given to the. attornies to ſign ac- 
ceptances for the executrix, but the dbjection proves too 
much. As well might it be argued, that if the caſh of the 
eſtate was kept at a banker's, the attornies ſhould not draw 
for it in her name. The true queſtion appears to me to be, 
Whether the attornies under this power have a diſcretion to 
agree with creditors for the forbearance of the debts? And 
that the reſt of the difficulty has more of form than ſubſtance 
init. If the foundation is well laid, the application of the 
argument to the particular caſe in queſtion ſeems obvious 
and deciſive, The acceptance of this bill of exchange is 
called a ſecurity, but is, in ſubſtance, merely a mode of 
taking twenty months further time for payment of a debt 
due from the teſtator to theſe plaintiffs, and payable out of 


the aſſets. Had the twenty months? credit been taken by a 
mere agreement to forbear, and ſhe had been ſued as exc- 


cutrix after the expiration of the time given, ſhe could not 
have pleaded plene admini/travit, becauſe, by taking the 
credit, the adinjtted aſſets. There is a formal difference 
only between that caſe and the preſent, the acceptance 
appears upon the face of the bill to be an acceptance by 
her as executrix, and the conſideration of it is value in ac- 
count with teſtator. If ſhe is ſued in her own name, and 
not as executrix, ſhe is ſo ſued upon the ſame principle 


upon wich aſſignees of a bankrupt are ſued for what they 
do aſter they become aſſignees for the eſtate, and at the 
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expence of the eſtate. The debt is ſtill ſubſtantially the debt 
of the teſtator, which, when paid by her, will be carried to 
the account of the teſtator's eſtate. I think ſhe might 
have been ſued as executrix upon this acceptance, but as ſhe 
could not, in that caſe, have availed herſelf of a plea of 
diene adminiſtravit, it was not neceſſary ſo to ſue her. In 
neither caſe could any defence be made againſt the demand, 
and, in truth, no defence ought to be * for the creditor 
who accepts this kind of payment purchaſes the benefit of 
it, the eſtate has had its advantage, and this defendant, as 
executrix, has had her advantage of the forbearance. I 
have hitherto avoided any mention of the particular circum- 
ſtances of this caſe, which very ſtrongly imply the know- 


ledge of the defendaijt, and her approbation of the making 


tele acceptances (1); but here they ought to have their 
weight, by way of anſwer to the ſuggeſtion of poſſible 
inconvenience, which the | ſuffering this verdict to ſtand 
might produce. I confeſs that they appeared to me upon 
the trial, and do now, upon the beſt conſideration that I can 
give to the caſe, appear to me to be ſtrong enough to raiſe 
an implication of a ſpecial procuration, if that were thought 
neceſſary, from the executrix to her attornies, to authorize 
theſe acceptances, and that the defence now. made upon the 
ſtrict law is againſt conſcience and good faich. I have 
already taken an opportunity of able 

depending in the court of King's-bench, and what I ſup- 
poſed would be the deciſion of that Court. I will only 
now repeat, that we underſtand that it aid not appear in 
that caſe, that the acceptance was given for the payment of 
a debt due from the teſtator (2), the payment of which had 
been agreed to be poſtponed, or indeed that it did in any 
manner touch or concern the execution of this truſt, which 


(1) There was evidence to ſhew that the defendant knew that Thornton had ac- 
cepted the bill in queſtion in her name, in payment of the plaintiff's debt; and, 
when the officer ſerved her with proceſs, ſhe acknowledged the juſtneſs of the 
debt, ſaying that the plaintiff had behaved handſomely, and ſhould be paid. Per- 
haps, therefore, the caſe may reſt with greater ſafety on the ground of a ſpecial 
authority given to accept the particular bill in queſtion, than on the conſtruction of 
an inſtrument, which demonſtrates, on the face of it, the intention of the parties, 
that the power delegated to the procurator ſhould not be extended to make the de- 
fendant perſonally liable. | 

(2) In the courſe of the argument it was ſtated, that a ſimilar queſtion on the 
conſtruction of the ſame letter of attorney was then depending in the court of 
King's Bench : and a few days afterwards the chief juſtice faid, that he had been 
informed that the queſtion in the cafe in that court was, Whether the attornies 
were authorized to give or accept bills generally in th: name of the defendant, not 
being in payment of the debts of the teſtator? Th s his lordſhip was clearly of 
opinion they could not do under the letter of attorney, in which he apprehended 
the court of King's Bench would concur.—But, according to the report of that caſe 
136 Ter, Reh. B.R. 591, ante, 499, it is ſtated that the bill evas drawn and accejited for 


a debt due from the plaintiff to the teftater. Qu. Therefore, how that fact really was ? 


. ——— . — 


rving on the caſe 


fon, a:{\miniſtra- 


trix of Atk.nſon, 


Hi. er. 
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is the great and diſtinguiſhing feature between that cafe and 
the preſent, We agree, that this power cannot authorize 
the giving acceptances in the name of Mrs. Baillie, which are 
neither expreſſed nor proved to be in payment of the teſtatir'; 
debt. The caie now in judgment in this court. reſts on its 
own particular circumſtances, upun which we decide,— 
Rule diſcharged. _ | | 


Secar v. Atkin- If an action be brought againſt an adminiſtrator on promiſes 


of the inteſtate, and the declaration is on an inſimul computaſſnt 
with the adminiſtrator, as ſuch, of money due from the in- 


2% Geo. 3 C. B. teſtate: this does not make him are eg, e waz 
Heu. Black. ica. an action brought againſt an a 


miniſtratrix for a debt due 
from the inteſtate. The firſt count of the declaration was 
for goods ſold and delivered to the inteſtate ; the ſecond way 
on a quantum valebant; the third, for money paid to the 
inteſtate's uſe; and the fourth, on which the queſtion aroſe, 
was cn an account ſtated between the plaintiff and defendant, 
os adniniftiratrix, of money owing from the inteſtate, and in 
confideration 75 the inte/late being found indebted, a promiſe is 
flated ſrom the defendant to pay. To this declaration it was 
objected, that there was a misjoinder of action; that the 
jud ment on the three former counts muſt be de bonis te/ta- 
toris, and on the latter de bonts proprits, becauſe in the laſt 
count the defendant is ſaid to be charged in her own right. 
PER CURIAM: Unqueſtionably, if the judgment were to be, 
as it has been contended, in one inſtance de bonts teſtatoris, 
and in the other de bonis propriis, the declaration would be 
bad; but we are of opinion, that the objection is not 
founded in truth, and that the defendant is charged, as 
adminiſtratrix, on all the counts. The authority chiefly 
relied upon was an anonymous caſ in Ventris, 1 Ventr. 168. 
more correctly reported in 2 Levinz, 122. by the name of 
Hawes v. Smith, which was a writ of error, on an action 


in this court, againſt an executor, in which the plainuft 


declared on an account ſtated at the requeſt of the defendant : 
the judgment was for the plaintiff de bonis propriis; and, on 
error brought, this judgment was affirmed in the King's 
Bench, it being holden not to be error, becauſe the plaintiff 
was not bound to account with the. executor, and yet did 
account at the requeſt of the executor; therefore a good 
conſideration was raiſed. But it is very difficult to reconcile 
that caſe with any true principle of law. The plaintiff was 
bound in equity and conſcience to account. The defendant 


might have had a writ of account againſt him, by the ſtatute 
31 Ed. 3. as appears from Lord Cote's Commentary on tie 


ſtatute of /Te/tmin/ler, the ſecond, 2 Inſt. cap. 23. p. 404. 
It is alſo ſaid, in the caſe of Hawes v. Smith, that the promie 
was in conſideration of forbearance to ſue; but fo far is it 


from being like forbearance to ſue, that the defendant defires 
| to 


h 


Q © 
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to account, and facilitates the bringing a ſuit 5 aſcertaining 
me ſum due. The principal ai cited on behalf of the 
plaintiff was that of Elves v. Mocatoe, 1 Salk. 207. but 
that was on an inſimul computaſſent brought by an executor, 


| and, whether good law or not, does not affect the preſent 


caſe, It was alſo ſaid, that the plaintiff did not account at 
the requeſt of the defendant, and ſo there was no conſideration 
for the promiſe ; but it is expreſsly ſtated that they accounted 
together, and that the defendant promiſed as adminiſtratrix. 
This is the common mode of declaring againſt executors 
and adminiftrators, to ſave the ſtatute of limitations; but if 
it were to be conſidered as making them perſonally liable, 
who would ever take out adminiſtration? — Judgment for 
the plaintiff. 
An executor cannot be charged as ſuch, either for money Roſe and Mercy 
had and received by him, money lent to him, or on an hs Wife v. Bow- 
4 2 7 ler and Read, 
account ſtated of money due from him as ſuch; thoſe f of 
charges making him perſonally liable: alſo the wife can Bowler. Hil. Ter. 
only join with the huſband in bringing an action, where 29 Geo. 3. C. B. 
ſhe is the meritorious cauſe of action. And where the cauſe e 108; 
of demurrer to a declaration is, that the counts are impro- 
perly joined, the plaintiff cannot enter a nolle proſequi as to 
ſome, and leave the others remaining.—This was an action 
of aſſumpſit, brought to recover a legacy left by the teſtator (1) 
(of whom the cefendants were executors) to Mercy Roſe, 
the plaintiff, after her marriage. The firſt count of the de- 
clarationſtzted the deviſe, &c. and averred aſſets in the hands of 
the defendants ſufficient to pay the legacy, over and above the 
debts, legacies, and funeral expences, . tlie defendants, 
a5 executors, became liable to pay, &c. and being 10 liable, 
promifed as executors, &c.; ſecond count, money had and 
received by the defendants, as executor:, to the uſe of the 
plaintiffs, &c.; third, money lent to them, as executors, by 
the plaintiffs ; ourth, an account ſtated of money due rom 
them, as executors, to the plaintiff, and as ſuch a promiſe, &c. 
— There was a ſpecial demurrer, that the plaintiffs had 
declared againſt the defendants as executors, whereas they 
ought to have been declared againſt in their own right; 
that the plaintiffs had declared againſt the defendants, on 
debts and promiſes, &c. as having reſpectively accrued, and 
been made, by them as executors, whereas {ſuch dehts and 
promiſes could not by law accrue, or be made, in that 
capacity, but perſonally only ; and that there was a misjoinder 
of action in this, that ſome of the cauſes of action accrued 
to the plaintiffs jointly, and others to the huſband alone, &c. 
The plaintiffs entered a nolle proſequi as to the three laſt 


ne 


„ 


— 


— 


(1) Vide vol. I. p. 287, 289. 


counts, 
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1 counts, and joined in demurrer. PER CuxIlAM: There is i 
| | no caſe to prove, that in this ſtage of the proceedings a ll the 
j proſegui can be entered, and, as it is certain that no experiment and 
Þ of chis kind has ever been made, it affords a ſtrong argument dea 
by that it cannot be made. It was contended at the bar, that of 
1 there was an analogy between entering a nolle projequi in afo 
this ſtate of the pleadings, and ſevering of iſſues after a bel 
verdict ; but here the objection is, that diſtinct and incon- vit 
| ſiſtent rights of action are joined; for this cauſe there is a pa 

. | demurrer, and, after joining in demurrer, there js no inſtance of 


B of the plaintiff being permitted to do away the ground of the 
| demurrer, by ſeparating the rights of action. On this point, 
therefore, we are of opinion againſt the plaintiff. The 
next objeEti:n is, that the huſband is improperly joined with 
the wife. As to this the rule is, that where the wife is the 
meritorious cauſe of action, there ſhe may join with the 
hufband, but not otherwiſe, as is evident from the authorities 
of Croke Fames, 644. (1), and 2 Hilſon, 414. (2). Nov in 
the preſent cate, though in the firſt count the legacy appears 
to have been leſt to the wife, yet there is no meritorious 
conſideration on her part, for the three laſt promiſes, which 
are on general money counts. Theſe counts are alſo ſuch 
as would make the defendants perſonally liable, and with 
which they could not be charged as executors, and are, 
therefore, not to be joined with the firſt. —Here are then 
ſeveral counts, in one of which the huſband is entitled m 
right of his wife, and on the others, in his own right; but 
he is joined with his wife in all. The defendants are allo 
declared againſt as executors in every count ; but the laiter 
are ſuch as can only make them perſonally liable. For 


theſe reafons, therefore, we give — Judgment for the de- 
tendants. EY 
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How far Executors and Adminiſtrators are liable, 


as ſuch. 
| Braithwaite v, Where the lefſec of lands dies before the expiration of the 
3 term, and his adminiſtrator continues in poſſeſſion during the 


30 Geo. 3. C.B, remainder and after the expiration of it; a diſtreſs may be 
1 Her. Black. taken for rent due for the whole term.— In an action of Re- 
46. Plevin, for taking, on the 13th of October, 1788, the goods 
| of the plaintiff, there were three ſeveral avowries and conuz- 
ance. The firſt was, that for ſix years next before and end- 

YN by ing on the 29th of September, 1788, one V. B. deceaſed, in 


—— — 


* 3 — * 


(1) Abbott & vx. v. Blofield, | $6400 
I) Weller, et al. v. Fater, under title PLEAD1NG, iaſra. . 
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his life-time, and E. B. as his adminiſtratrix, held and enjoyed 
the premiſes in manner following, viz. The ſaid . B. for 
and during part of the time aforeſaid, and until the time of his 
death, and the faid E. B. as his adminiſtratrix, from the death 
of the ſaid V. B. for and during the reſidue of the term 
aforeſaid, under a certain demiſe thereof, thentofore made, and 
before the time when, &c. determined, at a certain yearly rent, 
viz, 651. 3s. and that ſuch oY rent was in arrear, and un- 
paid for fix years of the ſaid demiſe, ending on the ſaid 2gth 
of September, 1788, to the amount of 3961. 188. and, there- 
fore, the defendants avowed and acknowledged the taking of 
the goods and chattels in the declaration mentioned, for and 
in the name of a diſtreſs, for the rent ſo due and in arrear. 
The ſecond avowry and conuzance ſtated the yearly rent 
to have been 421. and the arrears to be 2521. The third 
ſtated the yearly rent and arrears to be the ſame as the firſt, 
and that the plaintiff was the tenant at the time of the 
diſtreſs made. And the fourth was like the third, except that 
the yearly rent was ſtated to be 421. and the arrears to be 
252]. To each avowry and conuzance, there was a general 
demurrer ; and after argument, the Court were very clearly of 
opinion, that the three principal ſtatutes concerning diſtreſſes 
for rent in arrear made theſe avowries good. The 32d 
Henry VIII. chap. 37. ſec. 4. enables the landlord to diſtrain 
againſt executors and adminiſtrators. The 8th Ann, chap. 14. 
ſec. 6 and 7, to diſtrain within fix months after the end of the 
term. And the I1th Geo. II. chap. 19. ſec. 22. to avow 
2 And, therefore, judgment was given for the de- 

ndants. 

On a covenant that, in conſideration of a weekly paymentCooke, admini- 


to A. and his executors for a term certain, A. ſhall notſtratrix, .. Col- 
craft, Hil. Ter. 


exerciſe a particular trade; the executors of A. are not bound, Ceo. 3. C. K. 


« 


to abſtain from exerciſing it.— This was an action of debt: Black. 856. 
on bond for 3ool. from the defendant to William Cy: he, the 3 Wits. 380. 
inteſtate, huſband of the plaintiff. Ihe detendant prayed 
der of the bond and condition, which was to ſecure the pay- 
ment by the defendant, his heirs, executors, or adminiſtrators, 
to the ſaid William Cooke, his executors, adminiſtrators, or 


_ aſſigns, of 8s. per week, during the lives of Coke and his 


wife, and the ſurvivor of them, in purſuance of certain 
articles of agreement, dated the 75th of November, 1701, 
and for performance of the covenants and agreements therein- 
contained, according to the true intent and meaning of the 
articles. Theſe articles recited, that Cite, being a newt- 
man, was entitled to receive thirty copies every morning 
of the firſt impreſſion of a newſpaper, called the Daily - 
Advertiſer, and had agreed to aſſign his right to the ſame 


to the defendant; in conſideration whereof the defendant 
| had 
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had agreed to pay Cooke 8s. weekly, during the lives of him. 
ſelf and his wife, and the ſurvivor of them; therefore Coke, 
for the conſideration aforeſaid, affigned to the defendant, his 
executors, and adminiftrators, his right to the ſaid thirty 
copies, and all his buſineſs as a newſman, and covenanted 
to procure the ſaid thirty copies to be regularly delivered, 
Croke alſo covenanted, that he would not thereafter exerciſe th: 
buſineſs of a newſman, but would uſe his utmoſt endeavours to 
procure his cuſtomers in that buſineſs for the defendant; 
and in conſideration of the premiſes, the defendant covenanted 
to pay the 8s. per week to Cooke, his executors, &c. during 
the lives of himſelf and his wife, and the ſurvivor of them; 
and that the defendant would not, during his natural life, deal 
in ſtationary wares, books, or pamphlets, except magazines 
and periodical pamphlets, which are uſually eſteemed the buſi- 
neſs of a newſman, provided, that if default ſhould be made in 
the weekly payments, to the amount of 41. or upwards, the 
aſſignment of the thirty copies ſhould be void, and Ce 
ſhould be at liberty to reſume his buſineſs as a newſman: 
but, nevertheleſs, the weekly payment of 8s. thould continue 
during the lives of Cooke and his wife, and the ſurvivor of 
them. The defendant then pleaded payment of the 8s. per 
week to Cooke and the plainuff, till the 16th of July, 1770; 
and his own not dealing in ſtationary wares, &c.; but that, 
fince the death of Cooke, the plaintiff had vended and dealt in 
the buſineſs of a newſman, contrary. to the tenor and effect 
of the articles. To this plea the plaintiff demurred, and, 
after argument, THE COURT WERE OF OPINION that the 
demurrer was good, upon the manifeſt diſtinCtion of expreſ- 
fion in the two covenants, viz. that Cooke himſelf, wichout 
naming his executors, &c. ſhould abſtain from the buſineſs 
of a newſman ; but that the payment was to be made to him, 
his executors, adminiſtrators, and aſſigns. This payment 
was now to be made to the plaintiff, not as the wife of 
Coołe, but as his adminiſtratrix, and was aſſets for the pay- 
went of his dcbts. It would, therefore, be very hard to 
debar her from exerciſing a lawful occupation for her own 
livelihood, in conſequence of this perſonal covenant of her 
huſband; but if this had been an action of covenant, it 

might perhaps have borne another conſtruction. | 
If a debtor make his creditor and another perſon exe- 
cutors, and the creditor neither proves the will nor acts as 
executor, he may maintain an action againſt the other for 
his demand on the teflator.— This was an action of afſumpit, 
on promiſes made by the teſtator: the laſt count was on 
prem:tes by the defendant, as executor. To the firſt counts 
the defendant pleaded, that Hoodbouſe, the teſtator, in his 
lile-time (to wit), on, &c. duly made and publiſhed his laſt 
WI 
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will and teſtament in writing, and thereof conſtituted and 
appointed the defendant and J. Rawlinſon, and three other 
perſons, joint executors, and ſoon afterwards died, without 
altering or revoking it. And as to the laſt count, that that 
romiſe and undertaking (if ſvch were made) was made * 
the defendant, together with the ſaid J. Rawlinſon, and thoſe 
three perſons, and not by the defendant alone. The plain- 
ifs, by their replication, ſaid, that J. Rawlinſon never 
proved the will of /Y/oodhouſe, nor took upon himſelf the 
burthen of the execution thereof, nor in any manner what- 


ſoever ever accepted of the ſuppoſed appointment of him, the 


faid J. Rawlinſon, to be an executor of the ſaid will, nor 
ever adminiſtered any goods or chattels which were of the 
faid YYoodhouſe, deceaſed, at the time of his death, as exe- 
cutor of the laſt will and teſtament of the ſaid ¶ eodhouſe. 
And as to the other plea they replied, that the promiſe in the 
laſt count was not made by the defendant, together with 
J. Rawlinſon, and the other three perſons, as in the plea 
alleged. To the replication to the firſt plea there was general 


51T 


demurter, and joinder in demurrer.—PER CURIAM: The 


argument in ſupport of this demurrer is fully anſwered by the 
plain words of the replication. The foundation of the argument 
is, that this is an aCtion in reſpect of property, and that the 
plaintiff has poſſeſſion of that property: but the replication 
pointedly ſtates, that he never proved the will, nor in any 
manner whatever aCted as exccutor, nor adminiſtered. 
Then, if he has not the poſſeſſion of the property of the 
teſtator, he ſtands in the ſame ſituation as any other ſtranger, 
and may equaliy ſue the perſon who has the legal poſſeſſion 
of that property, —lIt is laid down univerſally in all the 
authorities on that ſubject, from the year books down to the 
prefent time, that a defendant, who is ſued as executor, can- 
not plead that another perſon is aiſo ex-cutor wit1 him, 
unleſs he aver that that other has adminiſtered. The caſe 
of Swallow v. Emberſon, 1 Lev. 161. is directly in point. 
The only difference is, that here the defendant ſays, that 
the plaintiff himſelf is one of the exccutors, but that does 
not vary this caſe for the reaſons already given. judgment 
tor the plaintiffs. | 

A count, on a promiſe made by the defendant, as admini= 
ſtrator, to pay money received by him, as ſuch, to the plaintiff's 
ue, cannot be joined with other counts, on promiſes made 
by the inteſtate.— The four firſt counts, in this declaration, 


were on promiſes made by the inteſtate ; the fifth ſtated, that 4 Ter. Ret. 347- 


ater the death of the inteſtate, the defendant, as adminiſtra- 
trix, was indebted to the plaintiff in loool. for ſo much 
money by the defendant, as fuch adminiſtratrix, had and 


Was 


received to, and for, the uſe of the plaintif, To this there” 


Jennings v. 
Newman, ad- 
miniſtratrix, 

Tr. Ter. 

31 Geo. 3. B. R. 
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was a ſpecial demurrer, beeauſe the two cauſes of action, 

the one from the inteſtate, and the other from the admi- 

| niſtratrix, could not be joined: AN D THE CourT were cleat] 

+ of opinion, that theſe counts could not be joined, becauſe the 

q laſt count ſtated a cauſe of action after the inteſtate's death, 

4 which would exclude one of the pleas that might be pleaded 

: to the other counts, and would warrant a different judg- 

4 ment. But they gave the defendant leave to amend, by 
} ſtriking out the laſt count, on payment of coſts. 

$ | Mara v. Quin, A ſcire facias, on a judgment, muſt purſue the terms of 

| . 2 the Judgment: and, therefore, where an executor pleads 

i 1 plenè adminiſtrauit, and the plaintiff does not take iſſue on tt, 

© Ter. Reh. 1. but takes a judgment of aſſets, guando acciderint, the ſeire 

facras, on that judgment, muſt only pray execution of ſuch 

aflets as have come to the executor's hands ſince the former 

judgment; and if it pray execution of aſſets generally, without 

confining it to that time, it cannot be ſupported, — This was 

a ſcire facias, upon a judgment, in an action of debt recovered 

by the plaintiff againſt the defendant, as executrix of A. 

uin. Aſter ſtating the proceedings in the former acticn, 

that the defendant there pleaded other judgments recovered, 

and plen? r aer on which the plaintiff prayed, and 

the Court adjudged, that his debt ſhould be levied of the 

goods and chattels of the teſtator * which ſhould thereafter 

come to the hands of the defendant to be adminiſtered,” ater 

ſatisfaction of the judgments, &c. it proceeded to {tate that 

divers goods, &c. of the teſtator, ſufficient to pay, as well 


the other judgments, as the plaintiff's, had come to, and were 0 
in the hauds of, the defendant, to be adminiſtered, &c. th 
(without ſaying that thoſe goods had come to the defendant's to 
hands ſince his judgment); and prayed execution againſt the 0 
defendant, to be levied of thoſe tat i according to the form th 
and effect of his ſaid recovery, &c. The defendant pleaded ju 
(inter alia) that, after the plaintiff's judgment, no goods, It 
&c. of the teſtatot had come to the 4 hands to be 0 
adminiſtered, &c. l'o this the plaintiff replied, that divers at 
goods, &c. had come to the defendant's hands, &c. (with- in 
out adding “ /ince the former judgment, &c.“); and the de- 1 
fendant demurred. - PER CU RIAN: The writ of fire if 
facias appears to be wrong, becauſe it does not purſue the jt 
terins of the judgment, When an executor pleads plene ad- n 
miniſtravit, the creditor has an opportunity of denying the c 
truth of that allegation; or, if it be true, he may admit it: it t: 


he deny it, the enquirv is then to be gone into on the trial of n 

| | ſech an iſſue; it he admit it, he takes judgment, and prays c 
| | that his debt may be levied of ſuch aſſets as may afterwards ' 2 
come to the hands of the executor to be adminiſtered. But the ] 

: 


| ſeaſon, when the creditor mult aſcertain whether or not thers 
1 | | de 
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pe any aſſets in the executor's hands, is, when the iſſue of 
vent adminiſtravit is tried: that queltion is ſettled by the 
udgment given on ſuch a plea. This is the language in all 
Ine books of entries. In 2 Saund. 219; the recital of the 

judgment in the ſcire facias, is, that the debt ſhould be levied 
of the goods, &c. gue ad manus prœædicti Martini executoris, 
Se. tunc poſtea devenirent, &c.: and, in point of convenience, 
it is right that ſuch ſhould be the rule of law ; for it it were 
permitted to a creditor to litigate a ſecond time that which has 
been once ſettled between the parties, either by a verdict, or 
E by admithon, the executor would be haraſſed and involved in 


Fig infinite expence and litigation. Judgment for the defendant. 
ire Accordingly, after the above judgment was given, it 
cl was applied to amend the judgment in the former action, 
ler on which the fcire facias was brought, and which was 
ut entered up in Michaelmas term, 1793, by making it a 
as judgment of Michaelmas term, 17913; and to amend the 
ed proceedings on the ſcire facias conformably to the judg- 
. ment, on payment of coſts; grounded on an affidavit, 
1, letting forth, that the original action was brought, and that 
ly the defendant pleaded in Michaelmas term, 1791; that ſoon 
( after the plaintiff cited the defendant in the Spiritual Court, to 
e echibit an inventory of the goods, &c. of the teſtator ; but 


that he could not obtain an account until the 23d of July, 
1793; that that delay prevented his entering up judgment 
until Michaelmas term, 1793, when he entered up the judgment 
of alſets, &c. quando acciderint ; and that he has fince diſ- 
covered, that aſſets, to the amount of 1461. 6s. 3d. cim to 
the defendant's hands, between the time of pleading in the 
tamer ation, and entering up judgment — Lord Kenyon, 
C. J. The forms of the court are always beſt uſed when 
they are made ſubſervient to the juſtice of the caſe; and that 
judgments have been amended, in a variety of inſtances, when 
it has been thought neceſſary to anfwer the juſtice of the 
cate, cannot be doubted. If there never had been any 
amendment in courts of juſtice, or if there had been no one 
inſtance of the Court permitting a judgment to be entered 
aunc pro tunc, we ſhould have pauſed before we made this 
'ule abſolute. For wiſe purpoſes, the law has faid, that 
judgments ſhall have a certain effect in binding lands: there 
muſt be a docquet of the very day on which it is en- 
tered, to protect hong fide purchaſers for a valuable con- 
ideration, under the regiſter acts; and where the intereſt of 
no third perſoa is affected, judgments are frequently altered 
on the other tide of the Hall. Therefore, without infringing 
any rule of law, in order to forward the juſtice of this caſe, 
| think, we are bound to make this ruie abſolute, as the de- 
tendant has not ſlie wn, by any affidavit, that injuſtice will be 
Vor. III. L1 5 done 
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affidavit.-GROSE, J. Though this is an application to 
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done to any perſon hy it —AsHauRsT, J. It is ſaich that 
perhaps, injuſtice will be done by our granting the apylica. 
tion, ſince, poſſibly, other creditors may have ſigned judz. 
ments againſt the executrix, in the interval between Mlichaci. 
mas term, 1791, and Michaelmas term, 1793: but the 
executrix mult know, to a certainty, whether or not that 
ſuppoſition be true; and ſhe has not ventured to [tate it in 41 


amend a judgment againſt an executor, it is like the comnun 


cedents ſince the judgment was given on this demurr.7, chat 
the ordinary mode of entering up a judgment of aſſets. 911, 


caſe of entering up a judgment, nunc pro tunc, which i; done bo 
perpetually. It appears, from the affidavit, that the e cy. "n 
trix is in poſſeſſion of the ſum of 146i. which oug'it to be 2 
applied in diſcharge of the plaintiff's demand, but which wi th 
be kept by the executrix for her own uſe, in defitice of ly w 
and equity, unleſs we interfere in the manner prope, ri 
When ſuch a motion as the preſent is made, the Cour T 
ought to pauſe a little, and conſider whether the granting of tl 
the rule will be prejudicial to the defendant, or to ocher de- 6 
ditors ; for it is true, that an executor ſtands in a perilous 6 
ſituation, and 1s entitled to certain indulgencies : but we can k 
only pauſe for the purpoſe of enquiring whether or nc the 6 
- executor will ſuffer in conſequence of our making the rule « 
abſolute. Here the defendant has had an opportunity of 1 
anſwering the plaintiff's affidavit, and ſhewing (if the fact ( 
were ſo) that other creditors of the teſtator have vſed more h 
diligence than the plaintit, and obtained judgment againlt 8 
her between the years 1791 and 1793: and even if it were l 
now ſaid, that the defendant had been ſurprized by the fup- t 
poſe ] novelty of the application, and it were ſuggeſted that ihe i 
could now anſwer the aſhdavit, I confeſs I ſhould withto enl:rze WM . 
the rule, to give her an opportunity of anſwering it, But 5 

that is not even inſinuated, I think we ought to make the rue 
abſolute; ſince it will only be doing juſtice to the plaintifl, an 

it will do no injuſtice to the defendant. —LawrEnc, |. 
agreed. Rule abſolute —Lord KEN TON, C. J. Then ob- 6 
ſerved, that it had occurred to him, on looking into the pre- | 
| 


acciderint, was not correct; for as on the iſſue of plcnc gd. | 


mniniſiravit no evidence could be given of aſſets after tn? 


. writ: ſued out, if the judgment were to affect aſſets receive. 


after the judament, there was an interval between the com- 
mencement of the action and the judgment, in which, if the 
executor received any aſſets, they could not be taken at all. 
His lordihip, therefore, thought, that the judgment, in ſuch 


a caſe, ought to be entered up in ſuch a manner as to reich- 
. aſſets received by the executor after the time of ſuing out tt 
writ —ASHHURST, J. Obſerved, that as the ple of 5 


7 * 
admin 
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that, 


K eiminifiravit was that © the executor hath not, nor had, at 
IC» 


the time of ſuing out the writ, nor at any time ſince, any 


Jug. « aſſets, &c.“ he ſaw no objection to the plaintiff's reply- 
NaCl. ing to the latter part of the plea, © that the executor had 
it ige « aſſets ſince, &c.““ if the fact were ſo (I). 

1 A creditor has a right, ex debito juſtiliæ, as well as the The Archbiſhop 
in an next of kin, to ſue upon an adminiſtration bond, in the name of of Canterbury 
n to the archbithe p, or his ordinary. Upon a rule to ſhew cauſe, 5 
non why the proceedings in an action upon an adminiſtration 24 Geo. 4. B. R. 
oe bond, ſued in the name of the Archbiſhop of Canterbury, Cort. 140. 
I hould not be ttaid, with coſts; upon two grounds, fir/t, be- 

0M cauſe in fact the allignee, who was a creditor, had only an au- 

Ke thority from the Archbiſhop of Canterbury; ſecondly, that it 

7 was not competent to the archbiſhop to depute ſuch autho- 

NC ity to a creditor, but only to the next of kin. Lord Mans- 

VU FIELD, C. J. With reſpect to the laſt point; the act requires 

7 of tie archbiſhop, or his ordinary, * grant adminiſtration, 

CORY * and to take bond, with condition that the adminiſtrators 

045 & ſhall duly adminiſter the inteſtate's effects; that they ſhall 

can & give an account of ſuch their adminiſtration, and make an 

bie & inventory of the goods and chattels; and that they ſhall 

ſul „pay the ſurplus to the next of kin.” Now it is agreed, 

' Of that if the next of kin is deſirous of ſuing upon this bond, the 

fact Court will direct the ordinary to permit his name to be uſed 

oro becauſe the next of kin 1s intereſted in the ſurplus. In like 

Int manner, if ſuch application is made by a creditor, there is 

ele no reaſon why he ſhould not have the ſame privilege; nor is 

. there any authority which ſays, that the ordinary cannot 

Inc impower him to put the bond in ſuit. On the contrary; it is 
bite juſtitiæ that he ought to do fo; for though a cre- 

8. duor has no concern in the latter part of the condition, namely, 


4 


(1) Afterwards, on the laſt day of the term, an affidavit was produced 
on brhalf of the defendant, in which it was ſtated that ſhe ſhould be 
damnified if the rule were to ſtand as pronounced by the Court; for that 
cther creditors, on ſimple contracts, had obtained judgments againſt her 
In the interval between Michaelmas term, 1791, and Michaelmas term, 
1793; and that, in fact, ſhe had paid more than ſhe had received in the 
character of executrix. To this it was objected, that the plaintiff's action 
was on a bond; and, that after notice of this ſpecialty debt, the executrix 
ought not to have paid any deb's of an interior nature. Bur THE 
CoUuRT SAID, that as the plaintiff applied to the Court for a favour, in 
defir ing that the judgments in the former action might be entered up, as 
& a term prior to that when, in ſtrictneſs, he was entitled to enter it, 
they ovght only to grant that favour on condition that the executrix was 
not prejudiced by it; and that the exgcutrix ought, under theſe circum- 
ſtinces, to be allowed all debts that the might fairly have paid in the in- 
terval, whether thoſe debts were, or were not, of an inferior nature. 
Un which both parties agreed to refer the account to the maſter. . 


LI 2 FE « the 
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ce the diſtribution of the ſurplus among the next of kin,” yet for 

he is myſt materially and prineipally intereſt. d in the ad. _ 

m .1iſt-ators* delivering in a Tue inventory, and in the due ad- oy 

miniſtration of the effects. To one who has a right, it su 

debits juſlitiæ to grant the liberty of ſuing in tue archbiſho,'s bh 

name; to one who has no right, it is ex debito juſtitiæ 10 fe- of 

fuſe it. As to the objeCtion, that it is liable to be abulcd: if "1 

any bad uſe was made of it, the Court would, no doubt, fe = 

38 aſide the proceedings; but, in the preſent caſe, there is ng ha 

. | preten ce, or even tugge!'ion, of any abuſe. And, there- Y 

buy | | tore, the Court were clearly of opinion, that the plaintiff was Ii 

5 well entitled to put the bond in ſuit. As to the other ground, of 

i | that the archbithop, in his private perſon, gave no ſuch au- is 

i thority to tie plaimiff: a perſonal application to him would 12 

| : have been very improper ; for it is not his perlonal affair; D 

5 his name is only uſed officially. Rule diſcharged. v 

| 5 | in 

ö . i 

FL . . . . a 

n igll of Execulors and Adminiſtrators to relgin. [ 
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i Lomew. HA marriage covenant, with a truſtee for ſecuring proviſion for 0 

0 e the wife, may be given in evience by her, on a plea of ö 
Þ x5 Geo. 3. C. B. Plenè adminiſtr avit, in an action brought againſt her us exc- 

be 2 Black. 905. cutrix. Aud the may retain, out of the perſonal aflets, fo I 


much as is equal to the damages ſhe hias ſuſtained b, the 
breach of ſuch covenant. On the trial of an action of f a 
| where the plea was plenè admini/travit, and iſſue joined | 
5 8 thereon.— The plaintiff proved aſſets in the defendant's hands; 0 
1 but the detendant gave in evidence a deed, dated the 2d of f 
is June, 1756, made between the teſtator and Robert Baill, | 
3 the defenudant's father, previous to the marriage between the 
1 | teſtator and defendant; whereby, in conſidèration of the | 
* marriage, and 2000l. portion, the teſtator bound himſelf to 
1% the ſaid Baile, that in caſe he died without iſſue, in the life- 
time of the defendant, he would leave her all his perlonal 
1 eſtate, and 200l. per annum for life, out of his real eſtates; 
= or, in caſe ot leaving iſſue, a moiety of his perſonal eſtate, 
| | and 100l. fer annum tor her lite. Tas QUESTIONS Were, 
5 | firſt, Whether this inſtrument was admiſſible in evidence, the 
4 ſame not having been pleaded? Secondly, If admifhible, 
af whether the defendant, as executrix, was, by law, entitled 
gl to retain the ſaid aſſets towards ſatisfying the claim under 
the ſaid inſtrument ?—=De GREY, C. J. Wherever an exe- 
cutrix has a right to a ſum of money, whether it be ſtrictiya 
_ debt to herſelf, or nominally to another, the may retain 1t 


This is a ſpecialty debt, which is, in its nature, to be _ 
FO | or 
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for by action of covenant, and recovered in damages, being 
not a ſpecific ſum, but matter of computation. he only 
objection of weight is, that the debt is not ſpecifically aſcer- 
F (ined, But whatever diſcharges the executor may be given 
in evidence without pleading, and this retainer 1s a diſcharge 
of the executor, —lIn a caſe before Eyre, Chief Juſtice, a 
widows executrix, was allowed to r-tain the money, with 
which ſhe paid off a mortgage on her jointure, the huſband 
havin, covenanted it to be free from incumbrances, this being 


We ves 
he ad. 
ve ad. 
It i8 4 
thoy's 
10 fe- 
ed: if 
pt, fer 


is ng 


we a ſatisfaction for his b: each of covenant. This ditters very 
i was litle from the preſent caſe. I am, therefore, upon the whole, 
ound, of 0vinion, tha! this inſtrument was admiſſible in evidence, 
Wa without pleading it; and that the executrix was entitled to re- 
Ou tain the aſſets —BLAcKsTONE, J. Of the ſame opinion. 
Lair Deh's of a higher nature, ſubliſting and undiſcharged, muſt 


in evidence, to ſhew that the aſſets are exhauſted. This is 
the diſcharge of a debt. It is equivalent to a recovery on an 
ation of covenant. For the executrix cannot ſue herſelf. 
Damages, that are in their nature arbitrary, cannot be re- 
tained, becauſe, till judgment, no man can foretel their 
amount. Such are damages founded upon torts. But, where 


o. 


be pleaded by the executor: debts diſcharged may be given 


1 for dmages ariſe from the breach of a pecuniary contract, there 
2 of is certain meaſure for them, and ſuch damages may well 
exe- be retained, Nares, J. Of the ſame opinion. Judgment of 
, lo nonſuit. 
the And a retainer may either be given in evidence, or pleaded. FR Spr. 
: , . > v. William 
* —This was an action of debt upon a bond of the defendant xiarchant, ad- 
ned Willam Marchant's inteſtate. The defendant pleaded plenè mini ſtrator of 
ds; aimmiftravit.—The plaintiff replied, “that the detendant ate, Marchant, 
: ; 82 . 1 er: 
of „Athen had, and on the day of exhibiting the bill, had fut- 10e 3 BK 
lie, * ficient goods and chattels, &c. to have ſatisfied to the 3 Burr. 1380. 
the « plaintiff the debt and damages aforeſaid. . And iſſue was : 
Ne joined thereon. At the trial, the defendant's counſel offered to 
to give in evidence, a covenant contained in a deed of ſettlement, 
tee viz. : certain articles of agreement, dated 7:h Auguſt, 1759; 
1al whereby the inteſtate, Brow Marchant, had covenanted 
$; that he, the ſaid Peter Marchant, would in, and by, his 
te, «© Jaſt will and teſtament, or, that his executors or admini— 
e * ftrators ſhould, within ux months after his death, well and 
1e * truly pay and deliver, either in money, goods, chattels, or 
e, « effects, out of his perſonal eſtate, the full ſum of 7ool. 
d * unto the ſaid William Marchant {the defendant} and Jen 
T * Balcomb, or the ſurvivor of them, or to the executors or 
. « adminiſtrators of the ſurvivor of them ;”* upon certain 
a truſts, „ And, for the better performance of the ſaid cove- 


« nant, he, the ſaid Peter Marchant | ihe inteſtate], did bind 
„and oblige himſelf, his heirs, executors, and adminiſtra- 
| | 13 & tors 
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« tors unto the ſaid Milliam Marchant [the defendant] nl 


& John Balcomb, their executors and adminiſtrators, in the ple: 
„ penal ſum of 14001.” THE QUEsTION was, // Hether mp 
& the defendant, as adminiſtrator of the inteſtate, Peter Mar. pon 
« chant, the younger, could, upon the plea of plenè adminiltra. iro! 
cc vit, give in evidence the cavenant above ſlated, to ſupport hi tae 
& plea. Lord MANSFIELD : Tr is now ſettled, thut a r-. WR © 
tainer 2 a debt may be given in evidence. The real Juitice of ch. 
the caſe is, that the piaintiff thould have judgment of aſletz, cut 
quando acciderint—DEN1SON, J. This is a rea] debt, and tt | Jet 
aſſets are bound by it; and it is a debt by ſpecialty : rheretore th. 
it is of an equal nature witl another debt by ſpecialty. Con- {1 
ſequently, the prefent action being brought upon a debt by ti 
ſpecialty, the adminiſtrator has a right to retain ag ant fi. ne 
This caſe is juſt the ſame as if there were two exceutors; 0 
for, payment to one is payment to both: he may retain what 5 
he might have paid. An action of covenant is as much a L 
lien upon the aſſets, as an action of debt. Judgment ot atlers, 1 
quando acciderint, would have admitted the debt. WIL MOT, « 
J. Wherever the executor might have been ſued, he may 1 
retain; and this is a debt of equal nature with that for J 


Lord MANSFIELD now obſerved, that there might be dit- 


Picard v. Brown, In debt, on bond, againſt an adminiſtrator ; to which he 


adminiſtrator of 
Bradſhaw, 
Hil. Ter. 


24 Ceo. 3. B. R. given to himſelf far a juſt and true debt; nor to ſet out the 


Ter. Rep. 5 50. 


executed by the inteſtate to the plaintiff, was given tor a juſt 


which the action is brought. Therefore he miy retain, 
The inteſtate was himſelf bound: and the lien falls upon us 
repreſentatives, though he himſelf could not have been tucd, 
But, without that, I think, this is a debt for a ſum cert-in, 
and ſecured. by ſpecialty, therefore there is no d ſtinction, 
whether the man himſelf was to pay it, or his repreſentatives, 


ficulties in the method of taking judgment de bonis quan) 
acciderint; (which had before appeared to him to be the 
right method); therefore let there be judgment of nonſuit. 


pleaded a bond debt due to himſelf and retainer : it was 
held not neceſſary to aver in the plea that ſuch bond was 


letters of adminiſtration, for the plaintitf, by his declaration, 
admits him to be a lawtul adminittrator. — I he defendaint was 
ſued, as adminiitrator, on a bond for 34301. 48.; to whici 
he pleaded, that he had fully adminiſtered all the etiects, &. 
of Bradſhaw, except 1176. 4s. 4d. which he retained towards 
and in part ſatisfaction of a debt of 6000l. due to him from 
Bradſhaw on bond. The plaintiff demurred, and thewed 
for cauſes, that it did not appear, by the plea, that the bord, 


and true debt; and that the defendant did not make any 
profert of the letters of adminiſtration, to ſhew that he was 
the legal adminiſtrator of Bradſhaw, and had any right t0 
retain, &c. towards ſatisfaction of his own debt in preference 
to the plaintiff's debt. Lord Kenyon, Ch. J. There 18 


nothing 


— 
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nothing in the firſt objection. This is the uſual way of 
pleading; and if the conſideration of the bond can be 
impeached, the matter ought to be replied. —As to the other 


nt] and 
in the 


hether 


Ma- boint, the caſe of Caverly v. Ellifon, which has been cited 
niltra- from Sir 7. Zones, p. 23, is by no means like the preſent ; 
ort his were the action was brought againſt the defendant as exe- 


cutor (which is the caſe, as well when the defendant is 
charged as rightful executor, as when he is charged as exe- 
cutor de Jon tort) : but as the defendant in that cafe claimed to 


[ a Yes 
ice of 


allets 
nd the rain as adminiſtrator, which was a different character from 
retore thut in which he was charged, it became neceſſary tor him to 
Con- ſhew the letters of adminir tion. Whereas, here the plain- 
bt by tf himſelf ſues the detenlant, as adimin:;ſftrator, wliich can— 
it i. not be in his own wrong; and being ſo charged, it was ſuf- 
tors; ice for the defendant to plead generally in that character 
what to che action. ASHHURST, J. ad GROSH, J. concurred, 
ha LawRENSCE, J. The plaintith, by his action againſt him, 
llets, admits him to be a legal ad;rniniftrator. The CoURT were 
107, about to pronounce judgment for the defendant ; but the 
may plaintiſf deſiring to withdraw the demurrer, and to reply per 
for fraudem, it was granted; the debt claimed by the defendant 
ain. amounting to a large ſum. 
nis 
100 Plea of Plenè Adminiſtravit. 
II . | 
a If an executor plead (to an action on bond) payment; and Erving e al. 
es, omit to plead plenè adminifirauit, and a verdict be given eee J. 
lit ageint him on ſuch plea; it operates as an admiſſion of Peters, : 
nd) ales in an action founded on that judgment, ſuggeſting a Tr. Ter. 
he wva/taut,—In debt yn a judgment recovered by the plaintiffs 3 Ter. Rah. 685. 


in this Court, in laſt Trinity term, againſt the defendant, as 
executor of Mefut, for 14771 108. debt, and g5l. damages, 
adjudged to be levied of the goods of the inteſtate in the de- 
tendant's hands to be adminiſtered, if he had ſo much, and, 
it not, then the 951. to be levied of the defendant's own goods: 
the decliration tuen ſuggeſted a deva/iavit ; to which the de- 
tendant pleaded, that he hid not w:t{ted the teſtator's goods, 
Sc.; on which iſſue was joined. At the trial a rens was 
taken for the plaintiffs for the ſaid debt and damages, ſubject 
to the Opinion of this Court on the following caſe: The 
plaintiffs produced in evidence the record of the judgment 
mentioned in the declaration, by which it appeared that they 
had, in Eaſter term, 1789, brought their action againſt the 
defendant, as executor of Hoffait, upon a joint and ſeveral 
bond, executed by AZzfatt and two other perſons, as his 
ſureties, to J. Erving, deceaſed, dated the 29th of January, 
1765, conditioned for the payment of a ſmaller ſum of money 
on the 29:h of January, 1766. It appeared by that record, 
that the defendant pleaded to ſuch action that the bond was 


not the deed of AZoffatt, together with three other ſeparate 
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pleas of payment at the day, by Mefatt and his ſuretes 
reſpectively; and that the plaintiffs having tendered iſſyes 
upon thoſe ſeveral pleas, and iſſues having been jcine4 
thereon, the ſame had been in due manner tried in London, 
and verdicts found for the plaintiffs upon all the iſſus; 
whereupon ſuch judgment had been duly given by the Cour 
as is mentioned in this declaration. The plaintiffs alſo gave in 
evidence upon the trial, a writ of fiers factas, ied upon 
the ſaid judgment on the 23d of Januarv, returnable on the 
roth of February then enſuing, comm: nding the theritts af 
London to cauſe the ſaid debt and damages to be levied of ite 
goods and chittcls of Moſfutt, in the hands of the defend, 
as executor of /7effatt, to be adminiſtered, if he had fo much 
thereof in his hands to be adminiſtered; and, if he had 
not ſo much, &c. then to cauſe the ſaid damages to be levied 
of the proper goods and chattels of the detendant. Tir 
plaintiffs further gave in evidence the ſheriffs' return to the 
ſaid writ before the commencement of the preſent action; 
whereby they certified, that there were no goods or chatte 
in their bailiwick, of Maffatt, at the time of his death, in the 
hands of the defendant, whereof they could cauſe to be levied 
the debt and damages, or any part thereof; and that the 
defendant had not any proper goods or chattels in their 
bailiwick, whereof they could cauſe to be levied the 
damages, or any part thereof; and that the defendant 
{ol:\, eloigned, and waſted, divers goods and chattels, &c. 
of A7ffat, to the amount, in value, of the debt and 
damages. The plaintiffs gave no other evidence of a 4 
vaſtavit; and no evidence was offered on the part of the 
defendant. The queſtion was, Whether the evidence ſo 
given was ſufficient to ſuſtain the verdict. PER CURIAM; 
The reaſon on which the law has directed that the judgment 
in the firſt action ſhall be entered againſt the effects of the 
teſtator is obvious, when it is conſidered, the action 15 
brought for a debt due from him; and the creditor has no 
Tight to call on the adminiſtrator or executor, but in reſpect 
of the effects which he has in his hands belonging to the 
deceaſed : by law, therefore, the creditor is to be paid out ot 
thoſe effects; and, unleſs it appear that there are none ſuch, 
the proper judgment is, that the debt ſhall be paid out of the 
effects in the hands of the executor, That is the ground of 
the firſt judgment by a creditor ; and, if ſo, it has nothing to 
do with any queſtion that may ariſe on ſubſequent tacts. 
The queſtion then is, Whether the executor, by his own 
acts, and in what caſes, may make himſelf liable de bon!s 
propriis? on this the authorities are deciſive. In the caſe ot 


Harrijon v. Beecles (1) it was held by Lord MANSFIELD, 


(1) Cor. Lord Mazn$i/d, at Guildhall, June 2, 1769. 1 
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mat the executor is only liable to the amount of the aſſets in 


his hands. © There, to an action of aſſumf/it, the detend- 
ant pleaded non afſumpſit & plenè adminiſtravit. It was in- 
« ſiſted, chat if the plaiutiff could prove aſſets unadminiſtered, 
« () ny ſmall amount, the pl intiff muſt have a verdict for 
« his whole demand. But Lord Mansfield ſaid, the law was 
« certainly underſtood to be ſo, and there are a hundred 
« cates io determined. This ſtruck me as abſurd and wrong; 
« I, therefore, conſulted my brother Deniſon and the other 
« judges, who were all of opinion, that the plaintiff ought 
« not to recover of the executor or adminiſtrator more than 
« the aſſets in his hands. The plaintiff proved two notes, 
« which amounted to 80l. and took a verdict on the xox 
& aſſumpfit for the ſum ; and having proved 251. affets unad- 
« mini{tered, he ook a verdict on the plenè adminiſtravit for 
« that ſum, and judgment quando, &c. for the refidue.”” 
That caſe ſtruck Lord Mansfield as being ſingularly hard, 
and attended with injuſtice z and, he thought, that he was 
deciding on principle againſt the current of authorities. It is 
true that there were many authorities againſt his deciſion, 
but che doctrine there eſtabliſhed was not new; for, in ſome 
of the precedents in Town/hend's judgments, there is the very 
form of judgment which was given. in Harriſon v. Becles. 
That caſe, hawever, does not govern the preſent: here the 
ſimple queſtion is, Whether an executor, or adminiſtrator, 
who has no effects in his hands belonging to the teſtator, and 
will not take advantage of that defence at the proper time, 
ſhall be permitted to do it afterwards ? Now it is an uni- 
verſal principle of law, that if a party do not avail himſelf of 
the opportunity of pleading matter in bar to the original 
action, he cannot afterwards plead it, either in another 
action founded on it, or in a ſcire facias (1). This very 
queſtion appears to have been fully and finally ſettled in the 
cale of Rock v. Leighton (2). Then followed the caſe of 

| | | | Ramſden 


_ —æ— . 


(1) Vide Earle v. Hurton, 2 Sir. 732. ; 

(2) [ Mary Roc v. Leighton, late ſheriff of the county of Salop. action 
upon the caſe againſt the defendant, ſetting forth, that Richard Pugh, and 
others, had brought an action of debt againſt Mary, as adminiſtratrix to 
her huſband, Roc#, upon a bond of 160l. entered into, by him, in his 
life-time ; and that judgment was had againſt her de bonis, &c.; and 
taereupon a fieri facias be ing taken out, according to the judgment, and de- 
livered to the ſheriff, who levied 2ol. and, for the reſt, returned falſely, 
that the had waſted the goods of the inteſtare, and thereupon a judgment 
was given to have execution againſt her de bonis proprits, ubi reverd ſhe 
had not waſted the goods of the inteſtate that were of the value of the 


rehidue of the debt. Upon not guilty pleaded, the cauſe came to be 3 
5 et. 
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Ramſden v. Fackſon, where Lord Hardwicke thought himſelf 
bound by the authority of Rock v. Leighton, on the very 
| queſtion; 


—— 


ſitt. after Hil. 15 Feb. 12 il. 3. Upon the evidence it appeared, that 
upon a treaty of matriage with the inteftate, Richard Rock, and the 

laintiff, May, it was agree, by articles in writing, that, in con- 
ideration of x;cl. which the brought as a marriage portion, Richard 
Roc (if ſhe ſurvived him) ſhould leave her worth 390l.; and le core. 
nanted with Richard Py4-, the brother of Mary, to pay the col. to im 
for her uſe, if he departed this life before Mary. Richard Rock died; 
Mary took out adminiſtration, and put in an inventory that amounted to 
279]. In Michaelmas term, 1694, Richard Pyke commenced an action of 
debt againſt Mary for the 300l. and recovered by vii dicit, and exocys 
tion was had upon the goods by a bill of fale upon a fer fartas iflucd in 
Eaſter term following, at the ſuit of the executor of Py4-, who had 


recovered the judgment, In Hilary term, 1694, Pugh, &c. com. 


menced their action in the Common Pleas apainſt the plaintiff, Mary 
Rock, as adminiftratiix to her huſband, Richard Rock, and the let judg— 
ment go by default, and had no aſſets above the 2791. mentioned in the 
inventory, HoLT was f opinion, that, by letting judoment g by dr ſult 
when ſhe minht have pleadrd the judgment with riens inter mains ultra 7 
fatisfy that judgment, which would bave been a good bar, fe hal tail 
adnuted that ſhe bad afjets ultra, and was concluded by ſuch ber umi; 
for which purpoſe he cited Ren and Rack, B. K. Hil. 1657. A 
judgment in debt was had againſt renavt in tail, who died; and {r 
facias being iſſued againſt the heir and terre-tenants, the defendant, 
Rock, was returned heir and terre-tenant, and that he was ſummoned : 
vpon his net appearing, judgment of award of execution was given avainſ 
him, and a moiety of the lands were extended by che. And cjectment 
being brought thereupon, it was fpeciaily found that the lands of the 
defendant in the judament were entailed, and that the defendant, in the 
ejectment, was heir in tail: but in regard he might have pleaded that 
matter to the ſcire farms, and had omitted it, he had loſt the benefit 
thereof, So the plaintiff, Mary, might have pleaded the judgment at her 
brother's ſuit ; that would have defended the aſſets that ſhe had againſt 
the action brought by Pugh: but ſhe, having admitted the aflets the had 
to be liable to the action of P, by letting judgment go againſt ker by 
mbil dicit, is in the fame condition as if there had been no judgment againſt 
her at her brother's ſuit upon the covenant for 3col. And the ſheriff 
hath done her no wiong ;z for if, upon an enquiry, the jury had found 
the devaſiavitin the plaintiff, the plaintiff, upon traverſing the inquiſition, 
could not have given this judgment in evidence to defend herſelf, beczulc 
ſhe might have pleaded it in bar to the action. Tris CASE WAS AF- 
TERWARDS moved in court, and TURTON and GouLD, juſtices, con- 
curred with Hor in opinion; and fo the verdict that was given for the 
plaintiff, by conſen*, to be ſubject to the opinion of the Court, was ſet aſide. 
If debt be brought againſt an executor, and he lets judgment go by 1 
elicit, or confeſſion. it ſeems to be an admiſſion of aſſets. For, firſt, the 


want of aſſets is a good bar to the action that the plaintiff hath brought; 
and if iſſue be joined thereupon and found for the defendant, the plamif 


is for ever barred. Hob. 196. Bricthead v. Archbiſhop of York, 1 C00. 
373. Now there is the ſame reaſon that ſince the defendant waives 
pleading the matter that would have barred the plaintiffs, he thereby ad- 
mits the having aſſets. It is true that when the defendant pleads 3 
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neſtion; and the opinion of Lord Ch. J. Lee, in the caſe in 
1 Wilſon, 258. is to the ſame etfect. Then there are three 
caſes all determining the ſame point. And if an executor 
may plead piene admin!/travit, and neglect to do ſo, there is 


— 


plent admin iſiravit, the plaintiff may admit the plea to be true, and pray 
jugement de borus et cattall.s of the teſtator, & gue ad aus of the ex- 
ecuror 14 futuro devenirens adminiſirand'. 8 Rep. Mary $»:jl:y's caſe, 
2 Sand, 226. Neal v. Nelſon. Bur that is a different judgment from 
what is given upon a 2% dicit, or a confeſſion of the action; for that is 
the ſame as is given upon a plenè adminiftravit pleaded where there is a 
verdict for the plaintiff, viz. to recover de bonis leſtaloris ſi tantum in ma- 
1. Ig habuit admmniflrind'; from which none can infer that, if he hath 
fullv adminiſtered before, he is not affected by the jucgment : but it is 
to be conlidered that rhovgh it be found upon a p/ene adminiflravit that 
the detendant hath aſſets, yet * the judgment the fame, and fo ought to 
be; for if the defendant hath aſſets in his hands, there is no realovn to 
levy the money upon the executor's own goods unlef; tie hath waſted ; 
and, that being matter of fact, it muſt appear upon :ecord, and judgment 
malt be given thereupon before his own goods can be attefted. Bur if a 
fer! facias de bonis teflatoris doth iſſue upon a judgment had againſt the 
executor upon a plene adm:mfiratit pleaded, if the goods cannot be found 
that were the teſtator's, namely, if the executor will not expoſe them to 
the cxecution, the theriff may return a devaſlavit, it being found by 


verdi&t that hz had afſets, Now, then, fince the pleading of riens enter 


mains would have been a good bar to the aQion (and if the plaintiff 
ſhould admit it, he ſhould not have a julgment to have a preſent ex- 
ecution), yet the defendant, by nor pleading that plea, hath left the 
plaintiff to have a judgment upon which a preſent exec tion is to iſſue, 
which he could not haie had, unlets the defendant had aſſets; and ſuch 
an admitſion is as good as a finding of a jury upon a plene admintſtravit. 
Secondly, The cale of an executor doth not, in this cafe, differ from that 
of an heir; for if the heir let judgment go by u dicrt, or conteſſion, he 
admits aſſets. It is true the judgment is different; for an heir is charge- 
able upon the account ot the alf-ts which he hath in his own right, and 
the executor is chargeabie in reſpect of atfets that he hath in the right of 
the teſtator: but ſtill the admithion of aſicts is as much by a nib dicit, or 
confeſſion, in one caſe as in the other. The lixe if an heir plead non off 
fadtum, or conditions performed, a general judgment ſhall be given, if 
the matter pleaded be found againſt him. So in the cafe of an executor, if 
the matter pleaded be found againit him, he admits aſſets; for if he hath 
none, why doth he plead the matter; it will be enough to deny aſſerts, 
and that will bar the plaintiff” Objection, His. 178. Bird v. Culmer. 
Debt againſt an execu'or who pleaded plene admini/ravit, and after— 
wards re etd verificaiione cogniuit attionem. It was moved that it might 
be entered that he confeſſed aſſets. It was deriicd, becauſe the confeſſion 
can be only to the charge, which is the action; from whence it is inferred 
that the confeſſion of the action is not a conictiion of allets. Anſwer. 
Rather the contcary is to be inferred, namely, that plene adininfirauve 
and a cognovit adttouem are inconfiltent ; for he cannot confeſs the action 
without a relidtd werificatione of the plenè adminftravit ; fo he muſt re- 
linquith one to conſets the other; for the one is a bar, but the other con- 


feſles all thivgs requiſite to maintain the pl.ntt's action. And as to 


the caution of che Court, it was no more but to confine itſelf to the order 
and method of the law, which is to make a proper entry, namely, to 


confels the whole action.“ LD. HorT's MSS.] 
N no 
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no difference between ſuch a caſe, and one where he does 0 

plead, and the plea is found againft him. —Po/ea to the 
£40 plaintiffs, | | | 

bod ay If an executor or adminiſtrator plead plen? adminiſtravit 

adminiſtrators of Pr. eter a certain ſum, and afterwards to another action brought 

Mich Mic, Ter. in the ſame term plead alſo plenè adminiſtravit preter the ſame 

„„. and as to that ſum that he had confeſſed it in the other 

as action, fuch plea is a good bar. — This was debt upon a bond 

againſt the adminiſtrators of the obligor. The defendants 

pleaded p/ene hs genie except goods and chattels to the 

value of 481. 2s. 10d. and with reſpect to the faid 481. 25. Iod. 

that they had confeſſed aſſets to that amount to another 

action on a bond of the inteſtate's then depending againf 

them. To this there was a general demurrer. PER Co- 

RIAM: This is certainly a new ceſe; and there never has 

been ſuch a plea before; but juſtice is ſo clearly in favour of 

the defendants, that, unleſs there were the ſtrongeſt authorities 

againft the plea, the Court muſt ſupport it. This is a caſe 

which is entitled to greater favour than where there is a 

priority in the judgment and not in the plea ; for as to con- 

feſſing judgment that, is an act of preference thewn by the 

. executors themſelves, but here the preference has been ob- 

tained by the greater vigilance of one of the plaintiffs, in call- 

ing for a plea before the other. All legal means may be uſed 

to obtain ſuch a preference. The defendants, in the firſt plea 

they put in, told the real truth of their ſituation, which they 

were obliged to do, and having confeſſed aſſets to a certain 

amount, they became bound by the courſe of law, to pay thoſe 

aſſets to the plaintiff in that action; and ſhall not this be a 

ſufficient anſwer to the demand? It would be a monſtrous 

hardihip, indeed, if the defendants ſhould be obliged 

to pay the money twice over, and be turned round to ſeek for 

redreſs in a court of equity. This is a good plea. But the 

plaintiff had leave to withdraw the demurrer, on payment of 

coſts, and to take judgment of guando acciderint. 
To aſſumpſit on a bill of exchange by the plaintiffs, as in- 
<catrix of T. dorſees, againſt the defendant as executrix of the acceptor, the 


Cax et al. c. 


Joleph, defendant, after pleading four judgments recovered againſt her 


4. Ter. 
33 Geo. 3. B. R. 
S Ter. Rep. 307. 


as exec utrix, pleaded that the teſtator became bound to T. J. in 
2, 800l.; (among other things) to indemnify T. F. againſt a 
certain other bond, made by E. J. jointly with T. Fe/eph, the 
teſtator, but for the proper debt of T. J. the teſtator, to T. 
Saxelby, in 8ool.; and which ſum of 800l. became and was due 
in the life-time of the teſtator, and was ſtill unpaid ; and that 
upon the death of the teſtator, the indemnity bond became 
forfeited, and the money therein contained was ſtill unpaid. And 
that the defendant had fully adminiſtered, &c, except goods to 
the value of 1, 545l.; which were not ſufficient to my war 
| SEP ever. 
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ſereral ſums due upon the ſeveral judgments, and the indem- 
nity bond. To this there was a ſpecial demurrer, in which 
theſe cauſes were aſſigned; that the defendant did not aver in 


| the plea, that T. Joſeph (the elder) had been, in any reſpect, 


damnified by reaſon of the non-payment of the 800l. for wnich 


| the bond was made and executed with T. Fo/eph, the elder, 
jointly with T. 7-/eph the teſtator to T. Saxelby ; and that the 


defendant did not in her plea ſhew how and by what means the 
fame bond became forfeited ; for want of which averments it did 
not appear that the defendant was liable to any action at the 
ſuit of T. Joſeph, the elder, on account of the ſaid bond. — 
Pex CURIAM: If the bond be forfeited, the party may either 
plead the penalty as the debt, or the ſum really due, though 
the Court always recommend the latter: if it be not forfeited, 
he can only plead the ſum due. But here the joint bond 
became forfeited in the teſtator's life-time : for it is ſtated that 
the bond for 8001. from the teſtator to Saxelby, and againſt the 
effect of which this indemnity bond was given, became due 
and payable in his life-time ; and that the indemnity bond was 
alſo forfeited on the teſtator's death. But though this in- 
demnity bond in 2800l. conditioned for the payment of 800]. 
be forfeited, and the day of payment paſſed, the plaintiff may reply 
per fraudem, if the executrix has the money, and does not pay 
it. But it has been ſaid that perhaps this bond may have been 
forfeited for ſome other cauſe beſides the non-payment of the 
30ol. ; if ſo, it is an additional damage to the defendant, But 
that cannot be taken to be the caſe on theſe pleadings ; for the 
executrix has relied on the bond for 800l. as the ground of 
damnification; and if the plaintiff had taken iſſue on the for- 
feiture of the bond for 800l. which would have been a ſingle 
fact to be tried, the defendant would have been precluded from 
ſetting up any other ground of damnification. Then it was 
urged, that if we determine againſt the plaintiff, we ſhall deſtroy 
the plea of non-damn:ficatus : but that plea will not be at all 
affected by this determination; for where an action is brought 
on an indemnity bond, if there be no damage or cauſe of action, 
the plea will ſtand good; and if there be a damage, the plain- 
tiff muſt reply it. Judgment for the defendant. | 
To a plea of plenè adminiſtravit preter, the plaintiff may Lockyer, ea 
pray judgment of the ſum admitted by the plea, and reply v. Coward e al. 
aſſets u/tra.—This was debt upon a bond againſt the ——— 
ecutors of an ex2cutrix of the obligor. And after oyer of the widow, executrix 
obligation and condition, the defendants pleaded payment byof Frampton, 
the executrix after the day. 2dly, That the plaintiff and the 1 en 
executrix did account together. And that ſhe was in arrear, , n 52. 
and indebted to the plaintiff in 4661. for which ſhe gave him a 
bond and warrant of attorney to conf-f: judgment, which he 
received in ſatisfaction; which judgment was entered of te- 


cord, and a writ of fßeri facias was executed upon the goods 
ED of 
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of the executrix for the debt and damages. 2dly, The fam 
as the ſecond plea, except that the third did not ſet forth a2 feeri 
facias iſſued and executed. 4thly, Plenè adminiſtravit, except 
goods of the value of 10l. TE REPLICATION to the fit d 
plea, quod non folvit poſt diem, &c. Replication to the ſecond tt 
plea, that the plaintiff did not receive and accept the bond and 
warrant to confeſs judgment in ſatisfaction. The like replica. 
tion to the third plea. In replication to the gth plea, e plain. 
tiff prays judgment as to the 10l. in defendant's hands. Ad 
Further ſays, that on the day of ſuing forth the original writ, tl 
cefendants had gods of the teftator to the value of the reſidue of 
the debt, over and aloe the ſaid 101.—It was moved to ſet the 
fourth replication aſide, on the ground that the plaintiff ought 
to have accepted of the 1ol. confeſſed to be in the de- 
fendant's hand unadminiſtered, and to have prayed judgment 
for the ſame, an! of affects in futuro quando acciderint, or ought 
to have replied lingly, that defendants nad aſſets in their hands 
ultra the 10l. and to have gone to iſſue thereupon. But upon 
ſhewing cauſe, it was inliſted that the r-plication was a good 
one, founded in truth, juſtice, and good reaſon ; that the de- | 
fendant having acknowledged he had 10l. in his hands unad- 
miniſtered. the plaintiff had an immediate right to have judg- 
ment for that ſum in part of his debt, and to reply and {ay 
further that the defendant had aſſets witra that 10l. ſuflicict 
to ſatisfy the reſidue of the debt, and for this were cited, Raft, 
Ent. 323. a. pl. 11. old book of Entr. 59. AnD or THAT 
OPINION WAS THE CouRT; and they declared the fourth re- 
plication was a very good one in every reſpect, and ſaid, that i 
it had been doubtful whether it was ſo or not, they would 
not have determined that matter upon a motion, but would have 
| put the defendant to demur to it. | 
Smedley v. Hill, On a pla of judgment recovered, and plens admini/!rav"! 
Executrixy preter ; replication that the defendants had and hath aitcts : ut 
| 10 C. E. aſlets are proved in the defendant's hands, he may give cvi- 
2 Black. Rp. dence of the payment of other d-bts, with thoſe aſſets, previnu: 
115. uo the action brought. On the trial, the plaintiff proved 1 24l. 
in the def-ndant's hands, which gave a balance of gol. ics. 34d. 
beyond the judgment, and the plaintiff had a verdict for that 
ſum. The defendant offered to prove, that ſhe had paid the 
funeral expences and other debts of the deceaſed to more thun 
the amount of 4cl. 10l. ,8d. before the ſuing out of - the vit. 
But the judge refuſ d to admit ſuch evidence, apprehencing 
this not to be properly a plea of plene adminiſtravit.— DUT 
UE CouRT, on a motion for a new trial, were of a different 
opinion, and made the rule abſolute. PER CURA: The 
iſſue on the replication is clearly, whether at the time of fuing 
out the writ the had aſſets. Aſſets are proved to be in her hands 
before the action brought. She may certainly anſwer chis, by 
ſhewing that ſhe had paid thoſe aſſets away before tae hy 
| | 8 q 
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gut of the writ. There is, in this reſpect, no difference between 
pleading a general and ſpecial plene adminiſtravit. 


An executor having pleaded non afjumpfit, and a ſpecialty Dearne v.Grimp 
debt ſufficient to cover the aſſets, was permitted to withdraw e 
| the firſt plea, on payment of the coſts occaſioned only by that 19 Goo: z. C. B. 
plea.— In an action of aſſumgſit, the defendants pleaded, 1 ſt, 2 Black. Rep. 
The general iſſue. 2dly, Certain debts by ſpecialty, and on **75: 


aſets ultra. And it was moved that the defendant might have 
ſave to withdraw his plea of the general iſſue on payment of 


| the coſts occaſioned by the faid plea, This was oppoſed, 


unleſs the defendant would conſent to pay all the coſts hitherto 
incurred; the defendant, upon his own ſhewing, having been 
hitherto in the wrong. The prothonotaries reported, that if 
the cauſe had gone to trial in its preſent ſtate, and a verdict had 
been found for the plaintiff on the firſt plea, and for the de- 
fendant on the ſecond, the defendants mult have been liable to 
coſts de bonis propriis. But if only the ſecond plead had been 
originally pleaded, the plaintiff (who muſt at all events have 
judgment de bonis teftatoris cum acciderint would have his coſts 
eventually de bonis te/tatoris. DE GREY, CH. J. Any delay to 
the plaintiff, occaſioned by the executors, will entitle him to 
recover coſts againſt them de bonis propriis. Cro. Car. 518. 
1 Roll, Abr. 933. which ſeems to be the ground of the 
practice. Here the plaintiff is in poſſeſſion of a right to all 
his coſts from the executors, if he goes on and proves his debt, 
which is admitted to be a juſt one. I am, therefore, of opinion, 
not to make the rule abſolute without payment of the whole cofts 
bitherts incurred. But the judges Gould and Blackſione were of 
a different opinion. Gould, J. Here has been no delay on the 
part of the defendant, nor has the plaintiff been put to any 
colts except thoſe occaſioned by the firſt plea. BLAck- 
STONE, J. I conſider the two pleas as one complicated one, 
containing variety of matter. In ſuch a caſe, if the defendant 
moves to amend by ſtriking out ſome facts, which he finds he 
cannot ſupport, the known courſe is, that he ſhall only pay 


the coſts occaſioned by ſuch amendment. If the plaintiff's extra 


colts are now paid, he is in juſt the ſame plight as if the plea 
had not been put in; and is put to no other expence in obtain- 
Lg his judgment, than he neceſſarily muſt incur. NAREs, J. 
azreed, Rule abſolute, on condition not to bring any writ of 
error, or bill in equity. 
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To afſumpfit for goods fold and delivered, the defendants Peaſe a. Naylor, 


and wite, execu- 'Y 


pleaded two judgments, recovered and unſatisfied, one for u Wit ce | 
2401. and the other for Col.; and then pleaded plen> adininifira- vfl. Ter. 
vit, except to the value of 130l. which was not ſuſficient to 35 Geo. 3. R. 
ſatisfy thoſe judgments. To this the plaintiff replied, that both Les. R. 98. 


judoments avere obtained by fraud ; on which iflue was taken. 


At the trial, it was admitted that there was due upon the firſt 
demand only 1191. 108. and upon the ſecond only 29l. 188. 6d. ; 


that 


| 
' 
' 
| 
| 
* 
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that theſe were ſimple contract debts ; that the judgments were | if 
confeſed by the defendants, being nearly for double the ſuns | joil 
due; and that there was due to the plaintiff 611. 18. id. 7. 

defendants offered to prove, that their confeſſing the Judgments fir def 
nearly double the ſums due to the creditors mentioned in the plea doc 
zwar merely a miſtake ; that this auas known by the plaintiff lefire and 
the action was brought; and that he could not, in fact, be defronded alle 
by it, inaſmuch as the amount of the real debts to thoſe creditor; pre 


avas more than ſufficient to exhauſt the aſſets, It was infiſted, on 
the other hand, for the plaintiff that the facts admitted pre- 
cluded all further enquiry ; and that on the pleadings he waz 
entitled to recover. The judge was of that opinion; and a 


verdict was given for the plaintiff, A rule having been ob- gly 
tained to ſet aſide the verdict on the ground of a miſdirection, if 
and cauſe ſhewn, the rule for ſetting aſide the verdict was del: 
made abſolute. Bur the Court at the fame time added, that bec 
the defendants ought to have pleaded the ſums really due; and tha 
they gave leave to amend the pleadings and the former judg- ws 
ments. BUIILER, J. The plaintiff in reply ſhould have re- tha 
lied on the ſums, which were pleaded to cover the aflets, nul 280 


being the true debts; and that the judgments were kept on 
foot per fraudem, to prevent the plaintiff's recovering. The 
plaintiff ſhould have ſhewn what were the ſums really due 
upon the judgment : but he has thought proper to reply upm 
fraud generally in his replication ; therefore the Court mult 
examine into the circumſtances, and ſee if there be any fraud 
in fact. Now can we ſay that there was, when it appears that the 
judgments were by miſtake entered up for more than the real 
ſums due, and that the plaintiff was apprized of that fact by 
the defendants before any action was brought. Therctore, 
there being no fraud in fact, it cannot be ſaid that there was 

any in law, | | 
Sawyer v. A plea of judgment recovered on a ſimple contract, pleaded 
Mercer, admi- by an adminiſtrator to debt on bond, muſt aver that fcb 
1 recovery was had before notice of the bend debt ; for if a ple2 
27 Geo. 3. E. R. were to be permitted without ſuch an averment, it would 
1 Ter. Rep. 690.enable an adminiſtrator in many caſes to defeat a ſpecialty 
creditor by confeſſing as many judgments as he pleaſed on 

ſimple contract debts. ü | 

Steel ++. Rorke, An outſtanding judgment againſt a teſtator or inteſtate, not 
ne docketted according to the direction of 4 & 5 V. & M. c. 20. 
38 Geo. 3. CB. cannot be pleaded by an executor or adminiſtrator to an action 
Pal S zog. on ſimple contract. Aſſumpſit for goods fold and delivered 
| to the defendant's inteſtate. Plea: Judgments and bonds out- 
ſtanding. Replication : That the judgments were not at the 
time of ſueing out the writ docketted and entered according to 
the proviſions of 4 & 5 W. & M. c. 20. The rejoinder was, 
that 7he defendant before and at the time fbe pleaded, had notre? 
* of the records of the ſaid judgments, which ſtill remain in full 


* force 
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1 force, &c. To this there was a general demurrer and 
joinder therein. EvyRE, Ch. J. I think on principle that 
the rejoinder is bad; but I have no objection to allowing the 
defendant to amend. The ſtatute declares that judgments not 
docketted ſhall have no preference agaimit heirs, executors, 
and adminiſtrators. Why are -executors and adminiſtrators 
allowed io plead outſtanding judgments ? Becauſe they have a 
preference, and it is for that reaſon that they are allowed to 
plea! them, in order to prevent a devaſiavit. But it is ſaid 
that an executor is at liberty to ſet up judgments not docketted. 
Certainly he may pay them, and when he has paid them, they 
are like other ſimple contract debts, which, when paid, may be 
iyen in evidence under the plea of p/-n* adninitravit, But 
if the law has allowed executors and adminiitrators to plead 
debts of a ſuperior nature to debts of an inferior nature, only 
becauſe they are bound to pay them; when the law has ſaid 
that certain debts ſhall not be debts of a ſuperior nature, unleſs 
certain ceremonies are obſerved, they will no longer ſtand in 
that claſs, and there is no reaſon why they ſhould be fet up 
againſt a demand on ſimple contract. The caſe is too clear 


to admit of a queſtion. BuLLER, J. This caſe is clear on 


the words of the ſtatute; and the deciſion in the King's Bench, 
in Hickey v. Hayter, is directly in point. Mr. J. Greſe and 
Mr. J. Lawrence were there of opinion, that the ſituation of 
judgments not docketted was reduced to that of ſimple con- 
tract debts; and I agree with Lord Kenyon, that no notice is 
ſufficient but that which the ſtatute has required. HEATH, IJ. 
The object of the ſtatute was not only to protect executors 
and adminiſtrators, but alſo creditors: for there cannot be a 
greater inſtrument of fraud than a judgment not docketted. 
If a party means to act honeſtly, he ſhould follow the direc- 
tions of the act. Rooke, J. Of the ſame opinion. But 
kave given to ſtrike out ſuch part of the plea as relates to the 
judgment in queſtion, and to ſtate what is really due on the 
bonds, but not on the penalties. 


And on a plea of plenè adminiſtravit, to debt on a judgment Hickey v. 
| Bayer, admi- 

g . niſtratri 

in evidence payment of bond and other ſpecialty debts, which I. Ter, 


exhauſted all the aſſets.— This was an action of debt on a5 Geo. 3. ER. 


againſt the inteſtate not docketted, the defendant may give 


329 


judgment recovered againſt the inteſtate in his life-time, tos 25%. &#- 284. 


wiich the defendant pleaded plene adminiſtravit. At the trial, 
the plaintiff gave in evidence an inventory of tae inteſtate's 
effecls, ſigned by the defendant, in which it appeared that ſhe 
had received affets to the amount of 3741. In order to diſ- 
charge herſelf, ſhe proved payment of bond and other ſpecialty 
debts amounting to 618]. The plaintiff contended that the 
payment of theſe debts before the plaintiff's, which aroſæ on a 
judgment regularly entered up againſt the inteſtate, was a 
Cevaſtavit in the defendant. I his was anſwered on the part of 

Vol: IH. Mm the 
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the defendant by ſaying, that as the judgment was not docket. 


ted in purſuance of the ſtat. 4 and 5 W. and M. c. 20. it was 
not entitled to any preference over any other debts. A verdict, 
however, was taken for the plaintiff, with liberty to the defendant 
to move to ſet if aſide, and to enter a nonſuit. Lord Ktyvoy, 
Ch. J. This act of parliament meant to put executors and 
adminiſtrators in a ſtate of ſecurity, provided they uſed due 
diligence in adminiſtering their teſtator's or inteſtate's effects, 
It directs that all judgments ſhall be docketted by the offic:rs 
of the reſpective courts, and put into an alphabetical order, 
that the parties intereſted in ſuch judgments may, by ſearching 
the proper records, know what judgments are outſtanding ; 


and if the plaintiff had regularly docketted his judgment, the 
_ defendant, by uſing due diligence, would have known that 


there was ſuch a judgment ſigned againſt her inteſtate : but as 
the plaintiff did not purſue the directions of the act, the de- 
fendant could not by ſearching in the proper office have learnt 
that the judgment was properly ſigned, If this had been the 


cate of a bond, and the plaintiff had given notice that he h:4 
ſuch a debt before the defendant had paid debts of an in- 


ferior nature, ſhe would have been bound to pay the bond 

rſt: but the act of parliament expreſsly ſays, that © no judg- 

ment, not docketted and entzred in the books as aforeſaid, 

ſhall affect any lands. &c. or have any preference againſt 

heirs, executors, or adminiſtrators, in their adminiſtration, of 

their anceſtors, teſtators, or inteſtate effects.. The defendant 

by her pica admits that the plaintiff has recovered a judgment 

avainlt hor inteſtate, but ſhe does not by that admit that that 

judgment is to overturn all that ſhe has been doing in the courle 
of her adminiſtration, becauſe the judgment is not docketted, 
And late as the time is when this queſtion comes before us, we 

muſt give effect to the act of parliament. It never has been 
doubted but that this is the operation of the ſtatute reſpecting 

lands; and 1 think it is equally clear that this caſe comes 
within the mitchict and the proviſions of the act. The plain- 
tiff who relies on his judgment, and wiſhes that that judgment 
ihou!d dif2 firm every thing that the adminiſtratrix has done, 
ſhould have gone further, and thewn that his judgment was 
docketted. If the defendant, indeed, had had notice of this 
judgment debt, perhaps ſhe would have been warranted in 
paying it before the bond debts; but in order to make her 
liable as for a devaſtavit, the judgment ſhould have been 
docketted, I doubt whether any other notice of the judgment 
than that required by the ſtatute would have been ſufficient 
for this purpoſg; it is beſt to abide by the words of the act of 
parliament. AS URST, J. of the ſame opinion. GRo8*, J. 
The queſtion is, Whether a debt on a judgment, not docket- 
ted, is a debt of a ſuperior nature to a bond debt? To this the 
ſtatute gives the anſwer in the negative. For the ſtatute ww 
ena 
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that it is not to have any preference unleſs it be docketted. 
LawRENCE, J. The act of parliament having laid that this 
debt ſhall have no preference. becauſe it is not docketted : it is 
at on the footing of a ſimple contra't debt; and on the plea 
of plens adminiſtravit the adminiſtratrix may give in evidence 
payments of all debts not of an inferior nature. Therefore 
payment of the bond debts in tae preſint caſe was prope:y re- 
ceived in evidence under the plea of pine adinini/rawvit.— 
Rule abſolute. 


Co ſts. 


If an action of aſſimpſit is brought againſt an inhabitant of" 
\[iddleſex by an adinini/lratrr, and the damages found are unde! + _ 85 
40s. the defendant is entitled, under the (tat, 23 Geo. 2. c. 33. Mie. Ter 
by which, in ſuch caſes, the plaintiff is not to have his colts, 29 (d. 3. BR. 
but to pay double coſts to the defendant, to have that ſug zelted * . 5 
on the roll in the ſame manner as if the plaiatiff had ſued in 
his own right; for there is no exception as to adminiſtrators 
ia the ſtatute. | | 

But if an executor or adminiſtrator be /ued, it is otherwiſe. Ailway v. 
—This was an action brought upon an apothecary's bill, = pag 

. 5 ; ME. Mic. Ter. 
rving by the defendant's teftator, in which the plaintiff had a 20 Geo. 3. B. R. 
verdict for 11. 5s. A, rule to ſhew cauſe, why the defendant 1 Day. 263. 
ſhould not have leave to ſuggeſt on the roli that he lived in 
Middleſex, and that the debt was under 40 ſhillings, having 
been obtained, the cauſe ſhewn was, that it could not be 
meant that executors ſhould be ſued in the county court of 
conſcience. That the legiſlature could not intend to give to 
ſuca a court an authority to enquire into the conduct of ex- 
ceutors, and take an account of aſſets. That the juriſdiction 
is only given againſt perſons who ce any debt to the plain- 
tt, and an executor is not in Jaw conſidered as owing 
bis teſtator's debts. PER CURA Y: The Court will not 
permit the ſuggeſtion of a matter on the roll, unleſs it appears 
to be relevant, and it could not be meant to give this court 
of conſcience a juriſdiction over executors. If there is no ex- 
preſs exception, there is one implied from the nature and 
rcafon of the thing. —Rule diſcharged. 

The Court ſet aſide a judgment and warrant of attorney pickenſoa, 
given to ſecure an annuity for a defect in the memorial; execuior, v. 
but it being obſerved that as this was the caſe of an executor vb . 


* 


who could not be aware of the nature of the deeds, it would % dv. . C. f. 
e hard to oblige him to pay coſts.— THE Cour r being of: 7. & 2. 


that opinion, made the rule abſolute without coſts. 33 5. 
In this caſe, it was decided that if an exec:tor declare on Ck rill, and 


a trover and converſion in the teſtator's life-time, and alſo V5 exe 

om a trover and converſion after his death, and be nonſuited &, nuten, 5 

it the trial, he is not liable to pay coſts.— Trover for goods. Ea. Ter. 

The firſt count ſtated the trover and caonveiſian to Bu been in 31 Geo. J. B. R. 
Mm 2 * 


Waſe, adrainie 
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the life-time of the igſtator. The ſecond count ſtated the tra- 
in the life of the teſtator, and the converſion afterwards. The 
third count was for, a trover and converſion after the death 
of the teſtator. At the trial the plaintiffs were nonſuited; 
and a rule having been obtained to ſhew cauſe why they 
ſhould not pay coſts to the defendant. PER Curran: The 


caſes upon this ſubject are ſo contradictory, that it is im. 


poſſible to reconcile them: but thoſe which are beſt founded 
on reaſon, ſhew that the plaintiffs in this action ought not to 
pay coſts. The caſe of Gale v. Till, in 3 Lev. 375. is 2 
very material cne, where the queſtion was, Whether the ad- 
miniſtrator ſhould pay the coſts of a writ of error? For 
whether there were any error or not, was apparent on the 
record, and muſt have been known to the inteſtate : but, as 
it was neceffiry for him to ſue in the character of ad- 
miniſtrator, it was held that he was not liable to pay coſts. 
The caſe of Bull v. Palmer, in 2 Lev. 165, where the plain- 
tiff executor only declared on an account ſtated by the de- 
fendant and himfelf, is alfo a very ſtrong one. So too is that 
of Mafen v. Fackſon, in 3 Lev. 60. There are, indeed, cates 
the other way; and therefore it is neceſſary to conſider the 
principle upon which the exemption ſtands. One rule is, that 
if a plaintiff name himſelf executor when he need net, and fail, 
he ſhall pay coſts ; as where his declaration ſtates a cauſe of 
action due to him perſonally. Another rule is, that 2 þlain- 
4 cannot goin in the fame declaration a cauſe of action in hit 
character of executor with another which accrued in his own 
right. And that will govern the preſent queſtion ; for if it be 
true that the laſt count in this declaration applies to a cauſe 
of action in the plaintitF's individual capacity, the declaration 
is bad upon the face of it, and the defendant might have de- 
murred to it. But every cauſe of action ſtated in the de- 
claration accru=d to tae plaintiffs in their repreſentative cha- 


rater; for though the converſion be ſtated in the two laſt 


counts to have been made in the life-time of the executrix, 
yet it was a caufe of action which accrued to the wife as 


executrix, and muſt have appeared fo at the trial. If the 


goods, which were the ſubject of the action, never were in 
the actual poſſeſſion of the executrix, it was abſolutely ne- 
ceſſary for her to declare in that character: and if no demand 
were made in the life-time of the teſtator, it was neceſſary to 
declare on a converſion after the teſtator's death. Even on 
the third count we are not to conclude that the teſtatrix ever 
had actual poſſeſſion of the goods; and if not, they were not 
aflets till recovered. But the principle ſtated in ſome of the 
cafes cited againſt the rule, is the true one, that, whether the 
converſion happened before or after the teſtator's death, if the 
goods zbhen recovered avoruld be aſſets in the hands of the 
executrix, ſhe muſt ſue * them in her repreſentative capacity: 
and hen {ag is not liable to cofts, : 

| ut 


> 
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But, in this caſe, where the plaintiffs declared in trover for Bollard, and 
n : . 1 Wife, aiminiſ- 
the goods of the inteſtate, of which the wife as adminiſtratix tie 
: , rat ix, v. Spencer, 
was poſſeſſed, and which came to the defendant's hands, by Tr. Ter. 
| whom they were converted, &c. The plaintiffs being non- 37 Geo. 3. B R. 


ſuited at the trial, the defendent obtained a rule for referring? 7%. Rah. 358. 


it to the maſter to tax the coſts for him, which rule was made 
abſolute without any cauſe being ſhewn. Afterwards it was 
moved to diſcharge that rule, on the ground that the admini- 
fratrix, having ſued of neceſſity in that character (b:cauſe it ap- 
peared at the trial (1), that the goods had never come to her 2 
ſince the inteflate's death, though the converſion æuas in her time), 
was not liable to pay coſts —PEzr CUrIam: The rule has been 
long ſettled, that where an executor or adminiſtrator brings 
trover on his own poſſeſſion, alleging the converſion after the 
teſtator's or inteſtate's death, and fails, he muſt pay the coſts. 
There muſt have been fome miſtake in the caſe of Cockerill v. 
Kyneflon. Suppoſe an inteſtate dies poſſeſſed of a term for 
years, and the adminiſtrator inſtead of ſelling the term re- 


ceives the rent for ſeveral years, this rent is part of the aſſets 


of his inteſtate, and yet if any part of that rent be unpaid, the 
adminiftrator need not in an action to recover it declare as 
adminiſtrator. The rule in favour of executors and ad- 
miniſtrators is already ſufficiently extenſive: we all of us re- 
member a variety of actions improperly brought by them, and 
which would not perhaps have been brought had it not been 
for the privilege they have of being exempt from paying coſts. 
The rule, excuſing them from paying coſts, is founded on 
this principle, that they are not ſuppoſed to be conuſant of the 
real ſituation of the „ affairs; and therefore when they 
act according to the beſt of their judgment they are not liable 
to coſts. But even when they are ſued, if they plead a plea 
which is falſe within their own knowledge, the judgment 
lor the coſts is de bonis teſtatoris, et fi non de bonis proprits. 


In this caſe the action was brought by the adminiſtratrix for a 


cauſe of action ariſing in her own time, and as ſhe has failed, 
there is no reaſon why the defendant ſhould not have his 
coſts.— Rule to diſcharge the former rule diſcharged. 


If an executor ſue as executor for money received by the r 
an He, 


: 3 2 5 executrix, v. 
fail, he is liable to pay coſts, —The plaintiff's wife was petrie, Ea. Ter. 


executrix to Mood, her former huſband; and this action for 33 Geo. 3. B. R. 
money had and received was brought againſt the defendant tos T*r- Rh. 234. 


defendant ſince the teſtator's death to the plaintiff's uſe, and 


S 


recover back money received by him, after Mood's death, to 
the uſe of the plaintitt's wife, as executrix. One count 
charged the defendant with the receipt of this money to the 
ule of the plaintiff's wife, as executrix, before ſhe married 


—— 


(1) This was ſtated in an affidavit, but the Court ſaid the queſtion could not 


dend on any facts not appearing on the record. 
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Goldthwayte; and another ſince. After verdict far the di. 
Fendant, a rule was obtained calling on the plaintiffs to jhey 
caule why the aſter ſhould not be directed to tax the de- 
fendant his coſts —?ER CURIAM: It is an eſtabliſhed rule, 
that where an action is brought by an executor, as executor, 
tor tranſactions ariſing in th< life-time of the teſtator, heis 
not liable to pay coſts though he fail in the action. But in 
this caſe it was not neceſſary to name the wife as executrix; 
ſhe might have brought the action in her own right; fer iti; 
ſtated in both the counts that the money Was received, and 
the promiſes made, by the defendant after the teſtator's 
death. We have looked into the authorities, which we 
find have ſettled this point; and which decide that the 
plaintiffs in this caſe are liable to pay. coſts. Ferkins and 
wife v. Plmbe, 6. Mad. 91. 181.; and Salk. 207. 314.— 
| Rule abſolute. | | 

TR Jones, An executor, on diſcontinuing his action, ſhall pay coſls, 
„Gen z BR. Where he has knowingly brought it wrong. —On a queltior, 
3 Br 1951, & Whether an executor thould be permitted to diſcontinue, 
1. Rigi. „ without payment of coſts?” THB Cob Rr were clear, 
that the giving an executor leave to diſcontinue, was a matter 
of diſcretion in the Court; and that they ought not to give 
him ſach Jeave, in any caſe where he had knowingly brought 

his action wrong, unleſs he would conſent to pay colts. 
Bennet v. Ccker. It was moved, on behalf of the plaintiff, an adminiſtrator, 
Mic. Ter for leave to diſcontinue, without payment of coſts.—.It was 
an action upon a bond, againſt an heir, and when it cams 
down to trial, the plaintitt Firſt diſcovered © that the eſtate 
& had been conveyed ;”? and was then ſatisfied, “ that there 
« was a deed of conveyance, which would be produced at 
« the trial.” Whereupon he withdrew the record, and now 
defiied to diſcontinue, which was oppoſed on behalt of 
the defendant, without paying colts, And Hawes v. Saw 
ders was cited to ſhew, that an executor ſhall pay cots 
for not going on to trial, after having given notice 0 
trial. — Lord Man:feld, Cn. J. This may be reaſonable 
where the executor may probably bring another action. But 
here he will be bound not to bring another action. — Allen, J. 
Ihe defendant has faved all the fers of Coutt: which he mutt 
have paid, if there had been a verdict. —Yates, J. It is not in 
all caſes, that an exccutor ſhall diſcontinue without paying 
colts : for, if it is plainly his own fault, he ſhall not have 
ſuch leave. So, in Caſe of not going on to trial, if it ts his 
own laches. he ſhall pay coſts. (Io which alſo Lord Aan. 
field agreed.) Therefore, the queſtion is, « Whether there 1s 
6 Jaches or delay: or whether it be a fair tranſi&ivn?” Now 
this was fair and candid. The plaintiff has done better tor 
the detendant, than if be had gone on to trial: he diſcovered 
he was in the wrong; and as ſoon as he knew it, delilted — 
. The Court granted the motion, © to diſcontinue without 
; 85 ; payment 
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«payment of coſts ;”* but the plaintiff was not to bring any new 
action, without leave of the Court. [There might, perhaps, 
ariſe aſſets in Future and then it would be reaſonable for the 
executor to have leave to bring a new action.] 


An executor ſhall pay the coſts of a mon pros, for Hawes, executilx, 


not declaring in due time. — The queſtion was, Whether , Saunders, 


« an executor ſhall pay coſts upon a judgment of NoN- 


PROS?” -In this caſe the executrix brought an action ; 2 


and was non-profſed for not declaring in time.—Y ATEs, . 
obſerved, that the caſe of a mor-pros, and that of a 
diſcontinuance, differ. The former ariſes from the exe- 
cutor's own delay: and therefore he thought, and ſo alſo 
did Lord MansFitErD, That it was ſümilar to the 
« caſe of his not going on to trial according to his 
notice. —Lord MANSFIELD: The privilege of exe- 
cutors is too great already. They ought to be properly in- 
formed, before they bring actions. The diſtinction made 
between a diſcontinuance and a 119m-pros, is a very good one: 
it is very reaſonable that the executrix ſliould pay coſts in the 
preſent caſe. So that the determination of the Court was, 


+ That an executor ſhall pay coſts of a n-pros.” But an 


executor does not pay coſts upon a nonſuit. See Cro. Fac. 
220. Haywarth v. David. This Court now put it upon the 
foot of /aches in the executor; this being a nen-pros for 
want of declaring in due time. So an executor ſhall pay 
_— if he does not go to trial, after having given notice of 
trial, | 


Mic. Ter. 
5 Geo. 3. B. R. 
Burr. 1584. 


So alſo in this caſe, it was held, that executors and Higgs, adminiſ- 


adminiſtrators, plaintiffs, are liable to pay the coſts of a tratix, v. Wang, 


Cr. 


lan pros. The defendant having demurred to the plain- 8 3. B. R. 


tiff's declaration, becauſe it did not appear in the profert ô 25 


by whom the letters of adminiſtration were granted, the 
plaintiff did not join in demurrer, and the defendant ſigned 
judgment of non- pros in the laſi term. And this was a rule, 
calling on the defendant to ſhew cauſe why fo much of the 
judgment of non-pros as related to the allowance of coſts to 
the defendant ſhould not be vacated. Lord KEN VON, Ch. J. 
It is hard that executors and adminiſtrators, who bave been in 
fault, ſhould be excuſed paying the coſts. Here the action 
has produced no fruits, and the adminiftratrix has heen in 
fault; then, as ſhe has proceeded improperly, the queſtion is, 
Whether the ought not to pay coſts ? I his preciſe point has 


been adjudged in the caſe of Hawes v. Saunders; l am there- 


fore inclined to abide by that determination. —A$HHURST, J. 
Where an executor fails in proving his caſe at niſi prius, be 
is excuſed paying coſts, becauſe he is not ſuppoſed to know, 


with certainty, the ſituation of his teſta or: but here che ad- 


miniſtratrix hei ſelf made a miſtake, and therefore ine ought to 
pay the coſts of it. G ROSUH, J. The reaſon why executors 


ae excuſed paying the coſts of a nonſuit is, becauſe of the 


M m 4 uncertainty 


ro Rep. 654. 
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uncertainty of the teſtator's demand: but in this caſe the 
plaintiff is in fault on her own ſhewing ; ſhe omitted to ſtate 
in her declaration, what, by the law of the land, ſhe wa; 
bound to ſtate —LawrEnce, J. The cafe of Hawe v. 
Saunders was decided after conſideration ; and being founded 
on the reaſon and juſtice of the caſe, it ought to govern the 

| preſent caſe.—Rule diſcharged. | | 
vers 5 Executors are not liable to coſts, on a judgment as in caſe 
Holt, Hil. Ter. o a nonſuit, under the ſtatute 14 Geo. 2. c. 17.— The de- 
34 Geo, 3. C. B. fendant had obtained judgment as in cafe of a nonſuit, under 
2 Hen Blake 277. the ſtat. 14 Ges. 2. c. 17. And a rule was granted to ſhew 
cauſe, why it ſhould not be referred to the prothonotary to 
tax the defendant his coſts; againſt which it was inſiſted that 
as this was an action brought by executors for a debt due to 
the teſtator, they were not liable to coſts on a judgment as in 
caſe of a nonfuit on the ſtatute, any more than they would 
have been if they had been nonſuited at the trial (1), and 
Howard v. Radburn, was cited. On the other hand it was 
urged in ſupport of the rule, that the plaintiffs were guilty o. 
laches, and where there is laches in executors, they are liable 
to colts. As on a neon-pros, Hawes v. Saunders, on a dil- 
continuance, Harris v. Jenes. And that the principle is the 
ſame in one caſe of laches as in another, BUT THE CourT 
held clearly, that the plaintiffs were not liable to coſts, the 
words of the ſtatute being ſo ſtrict, as to preclude all argu- 

ment from principle. Rule diſcharged. | 

Williams et of,  Executors and adminiſtrators are liable to / in error in 
ere caſes where they would be liable in the original action.— 
Kiley. in the Judgment de boris tęſtatoris (2) having been given in the 
Excheyaer court of King's Bench againſt the plaintiffs in error, on a 
ren "Ter, verdict in an action of af/ump/it againit them as executors, 
31 Geo. 3. CB. and that judgment affirmed (without argument) in the Ex- 
1 (len. Black, Chequer Chamber, the clerk of the errors allowed coſts to the 
| ns gdefendant in errcor.—In conſequence of this it was moved 
for a rule to ſhew cauſe why the coſts ſhould not be diſal- 
lowed, on the ground that where executors and adminitirators 
were plaintiffs in error, eſpecially on a judgment de honig 
tetatoris, they were not liable to coſts; and the authorities 
Cited were, Cro. Fac. 352; Geldfmith v. Platt, 1 Sid. 3683 


— — u- 


— 


1) The directions of the ſtatute are, e that all judgments given by virtue of 
ce t hat aßt, ſhall be of the like force and effect as judgments upon nonſuit, and of no 
6 other force or effect.” And, that the defendant jhall uſion ſuck judgment, be 
& aww ded his colls in any ac ien or ſuit, ohere he would ufion nonſuit be entitled ta 
& the ſume, and in nu other action or ſuit wh ever.” 

(2) The entty of the judgment was in the uſual form, the damages and cats 
ce to be levied of the goods and chattels which were of the faid — (the teſtatiix 
«& at the time of her de..th, in the hands of the ſaid — (the executors) to be ad- 
„ min nered, and if ti ey have not ſo much in their hands to be admin ter dy. 
« then the coſts aud changes to be levied of the proper goods and chattels of the 

3 ſaid — (the exec. tors), &. 3 og 


Fitzwiltrans 
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Fitzavilliams v. Moore, 1 Lev. 245; S. C. 1 Ventr. 166; 
Leeg v. Richards, 1 Stra. 1072 3 Saltern v. Wynne, Rep. temp. 
Hardwicke, 307. S. C. and ſtat. 16 and 17 Car. 2. c, 8. ſ. 2. 
SED PER CURIAM: Where executors and adminiſtrators 
are liable to coſts in the original action, they are alſo liable if 
error be brought on the judgment; and as theſe executors 
were defendants in the original action, in the preſent inſtance 
they are liable to coſts in that action, and that liability con- 
tinued in error. Rule refuſed 


— —_—_—_ 


The adminiftratix of an executor cannot fue for the double Tingrey, widow, 
value of lands held over after notice to quit under a demiſe? Tan 
from the teſtator, contrary to 4 G. 2. c. 28. without taking 38 Geo. 3. CR 
out adminiſtration de honig nan; even though the tenant has r Pl. & By. . 
attorned to her.— This was debt for double the yearly values“. 
of lands held over contrary to 4 G. 2. c. 28. The firſt count 
of the declaration ſtated a demiſe by one Judith Tingrey (who 
was poſſeſſed for a long term of years) to the defendant, of 
the premiſes in queſtion, for twenty-one years; that ſhe died, 
having by her will made Francis Tingrey her ſole executor, 
who proved the will, and took execution upon himſelf, « by 
« reaſon whereof, he, the ſaid Francis, chen and there became 
« entitled to the ſaid demiled premiſes, ſubje& to the ſaid 
« leaſe ;”” that he died inteſtate, and that the plaintiff took 
out adminiſtration of his effects, “ by virtue whereof ſhe 
« became, and was, and is entitled to the ſaid remainder of 
« the ſaid demiſed premiſes for the ſaid term, which is yet 
&« unexpired, and fo demiſed to the defendant as is aforeſaid ; 

« of all which premiſes, the defendant afterwards (to wit) on, 
« &c. at, &c. had notice, and then and there attorned to, and 
became the tenant to the plaintiff for the reſidue of the ſaid 
„term.“ It then ſtated that after the expiration of the 
defendant's term, and notice in writing to quit, he continued 
to keep poſſeſſion, whereby, &c.—To this count there was a 
general demurrer and joinder. On the part of the plaintiff, 
it was contended, that as this was not a debt due to tne 
teſtator, it was not neceſſary for the plaintiff to clothe herſelf 
with the character of adminiſtratix de bonis non.—SED PER 
Cox TAM: Is not every thing unadminiſtered; which has not 
been reduced into the actual poſſeſſion of the executor, and 
converted by him? Moſt certainly in any caſe in which the 


plaintiff means to make title, ſhe muſt take out adminiſtration 


de bonis non. It is not incumbent on thoſe who reſiſt, to 
ſhew that there are debts of the teſtator unſatisfied, but the 
plaintiff muſt ſhew that there are no debts, and that the 
executor poſſeſſed himſelf abſolutely in his own right. —Judg- 
ment for the defendant. S 


: Extent. 


Vppom v. 
Sumner, 


Mil. Ter. 


1 338 J 
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A fieri facias upon a judgment recovered by a ſubjed, 
though not completely executed, ſhall be preferred to the 


10 Geo 3. CB. King's extent, ſued out poſterior to the judgment.—-This 


2 Black. 1251. 
and Ea, Ter, 


209 Geo. 3. C. B. 


2 Black. 1274. 


was an action againſt the ſheriff for a falſe return, wherein? 
verdict was taken for the plaintiff, ſubject to the opinion of the 
Court on this caſe.— Vppom, the plaintiff, having recovered 
a judgment againſt one Thomas Cann, on the 16th of April, 
1777, ſued out a heri facias, returnable the 12th of May, 
A warrant on which writ was, on the 18th of April, delivered 
to Benjamin Hall, an officer of the ſheriff of Surrey, who the 
fame day took the goods of Cann in execution, and kept 
poſſeſſion of the fame, by virtue of the faid warrant. On !/- 
24% of April, before any ſale of the goods, an extent was ſued 
eut and delivered to the ſheriff againſt the goods of the ſaid 
Cann, for a debt to the king, and the ſheriff's warrant 
thereon. was the ſame day delivered to Benjamin Hall, then in 
poſſeſſion of the ſaid goods under the former warrant; whs, 
about two days after, had the goods appraifed ; and on the 
30th of April took an inquiſition on the faid extent, which 
valued the goods at 4211. 2s; the plaintiff, Uppon''s attorney 
then attending, and putting in his claim to the fame. The 
goods were fold the 23d of May, and the ſheriff being called 
upon by Uppom to return the writ, returned un, bona, — Tr: 
QUESTION was, Whether the plaintiff's execution was in 
point of law to be preferred to the extent? It was ſet down 
in the paper for argument, and the plaintiff's counſel at firſt 
declaring they could not ſupport their cafe, the verdict was 


(without argument) directed to be fet aſide, and a verdict 


entered for the defendant. But afterwards, having recon- 
fidered the point, they were deſirous to argue it, and a rule 
was made, that, on payment of coſts to the defendant, proceedings 
foould be layed on that judgment ; and the cauſe argued next tern, 
the plaintiff conſenting not to bring any writ of error in this 
cauſc.— [his caſe accordingly was fully argued, PER Cu- 
RIAM: In this caſe the extent did not take place of the execu- 
tion, the king's ſuit being commenced after the judgment. Ihe 
judgment was of Eaſter Term, 17577, previous to the 18th of 
April, vrhen the Heri facias was ſued out. The king's fuit com- 
menced on the 24th of April, by the fiat of Baron Hallam, 
which is the true commencement of the ſuit. Gilb. Rep. 222. 
T his opinion being grounded on the ſtatute, 33 Heu. 8. c. 30. 
it will be proper to confider, 1, The act itſelf; 2. The au- 


thorities on which this interpretation is built. — 1. King 


Henry VII.. about the 21ſt year of his reign, appears to have 
formed a plan to regulate the receipt of his revenue, in an 


eaſier manner than by carrying the whole through the courſe 


of the Exchequer. For this purpoſe ſeveral new courts were 
| | erected, 


Extent. 


erected, or old ones new regulated, viz. (beſides the eourt 
of Exchequer, and duchy court of Lancaiter), the court of 
Augmentations, of Firit Fruits, of Wards, and laſtly, by 
this ſtatute of 33 Hen. 8. the court of Surveyors General. 
To modify and regulate theſe courts is the principal object of 
this ſtatute, which contains beſides a few general rules and 
amendments of the revenue law. About fifty ſections of this 
ſtatute are now entirely obſolete, by the abolition of the 
ſeveral courts to which they relate, About twenty-five more 
affect only the king's auditors, collectors, and other revenue 
officers, or the proceſs in the Exchequer and Duchy Courts, 
which have ſurvived the other four; theſe proviſions being 
originally adapted to them all: ſuch in particular as ſe. 79. 
uſually called in the Exchequer the Statute of Equity, aud 
which empowers the judges to admit any matter of equity in 
diſcharge of any debts to the king. About ſeven ſections 
only (fe. 50, 74, 75, 70, 77, 78, 80), contain general 
proviſions, extending to all the king's ſubjects, and are 
applicable to all the king's courts, as well as to his courts of 
revenue, where the ſubject of them fails under conſideration, 
Indeed it would be abſurd to have one law prevail in the 
King's Bench and Common Pleas, and another in the Ex- 
chequer and Duchy, with regard to ſuch queſtions as the 
preſent ; the priority of the king's debts before thoſe due to a 


| ſubject: Bro. Prerog. 71. Godb. 295. Dyer, 296, 7. 1 Andr. 


1290. The preſent clauſe, ſect. 74. enacts, that the king's 
ſuit or proceſs for recovery of his debts, ſhall be preferred 
before the ſuit of any other perſon. And that the king ſhall 
have firſt execution againſt any defendant for his ſaid debts, 
before any other perſon. © $9 always that the king's ſaid ſuit 
« ſhall be taken or commenced or proceſs awarded for the ſaid 


debt at the king's ſuit, before judgment given for the ſaid 
« other perſon or perſons.” Ihe former part of this clauſe is - 


declaratory of the old prerogative law, the latter is a new 


_ reſtriction of it, ſo that it ſhall not take place after judgment 


given for the ſubject.— 2d. As to authorities. String fellow's 
caſe, Dyer, 67. b. may be admitted to be law, as was ſtrongly 


held by Chief Baron Parker, in the King and Catton, Park, 


125, It was merely an extent on a ſtatute ſtaple, not an 
execution on a judgment. And the property remained in the 


_ defendant, or at leaſt in cigſtodid legis, till liberate made to the 


plaintiff. The king's prerogative might therefore be well 
allowed in that caſe, without having any effect on this. In 
Lechmere and Thoroughgood, it appears by Comb. 123. and 3 
Med. 2 36. that firſt Herbert, and then Holt, were clearly of 
opinion, that after execution begun but not completed (and of 
courſe after judgment ſigned) the king's extent came tos late. 
This caſe is a little obſcure, ariſing from its being reported 


only piecemeal and in different books. But with ſome at- 


tention 
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tention it will be found to be clear and conſiſtent by reading 


the ſeveral parts of it in order of time; as they occur: vi- 


the pleadings, 2 Fac. 2.3 2 Ventr. 159.; 1ft argument, 4 


Fac. 2.; 3 Med. 236.3 2d argument and judgment, 1 V. 

and M. Comb. 123.3 1 Shaw, 12.3 and a ſubſequent action 

between the fame parties in effect, in the Common Pleas, 

viz, Lechmere and Toplady ; 1 Ventr. 169, ; 1 Show. 146.-- 

In Attorney General and Andrew. Hardr. 23. It was held by 

the court of Exchequer, that where there wvas a judgment and 

an execution by elegit, a debt of the king prior to the judgment, 

but the proceſs thereon fred out after , dd be poftponed 40 the 

judgment. And from theſe authorities, Lord Chief Baron 

Comyns in his Digeſt. II. 538. collects this doctrine, that 

„ execution be upon a judgment againſt the king's debtor, and 

« before a venditioni exponas, an extent comes at the king's ſui 

« (which is the very caſe at bar), thoſe goods cannot be taken 

te on the extent.” And this opinion is alſo ſupported by the 

king and Dickenſon, 1692, reported by Sir Thomas Parker, 
262.-—Poſtea to the plaintiff, | | 

Rorke v. And the like was determined in this cafe ; which was an 

3 action upon the caſe brought by the plaintiff againſt the 

32 Geo. 3. B. R. defendant as ſheriff of the county of Bucks for a falſe return 

4 Tr. R. 402. of nulla bona to a writ of Feri facias, On the trial the jury 

found a verdict for the plaintiff, ſubject to the opinion of the 

Court on the following caſe: In Hilary term, 1787, he 

plaini iſt obtained judgment againſt Michael Clarke; on which 

judgment, on the 5th of January, 1788, he ſued out a fer: 

factas, teſted the 28th of November, 1787, and returnable on 

the 12th of February, 17 88, directed to the defendant, being 

then ſheriff of the ſaid county. The plaintiff delivered the 

. writ to the under-ſheriff on the 7th of January, 1788, 

which was indorſed to levy, &c. On the next day, the 8th 

of January, the ſheriff ſeized all the goods and chattels of 

Clarke in his bailiwick by virtue of that writ; but before any 

of them were fold, namely, on the 11th of January, 1786, a 

writ of extent tefled that day iſſued out 7 the court of L- 

 ehequer, directed to the defendant as ſheriff, on a bond to the 

crown under the ſeal of Carte, dated the th of April, 1782. 

On the 12th of January, 1788, notice was given to the de- 


fendant's officers, who were in poſſeſſion of Clarke's goods 


under the feri facias, of the iſſuing of the writ of extent, and 
on the next wy fame writ of extent was delivered to the 
under-ſherif The caſe then ſtated that another writ of ex- 


tent iſſued on the 17th of January, 1788, on another bond 
of Clarke, &c. which was delivered to the ſheriff on the 18th 
of January. On the 22d of January, 1788, by two ſeveral 
inquiſitions taken under and by virtue of thoſe two ſeveral 
writs of extent, it was found that Clarke then had the ſeveral 
goods and chattels fo as aforeſaid taken under the fieri facias, and 
N RE | remaining 
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remaining in the defendant's hands unſeld ; and the defendant 
therefore, then extended, took, and ſeized, the ſaid goods 
and chattels into the hands of the king by virtue of the ſaid 


two ſeveral writs of extent. The caſe alſo ſtated three other 


writs of extent againſt Clarke, two of them teſted the 23d of 
January, and the other on the 1ſt of February, 1788. The 
caſe further ſtated that on the 1ſt of February, 1788, a ori 
of venditioni exponas, Ze/ted that day, 1ſſued out of the court 4 
Exchequer, directed to the defendant as (ſheriff, upon the fir 

writ of extent; and alſo four other writs of vendition; exponas, 
on the iſt, 4th, 11th, and 21ſt of February, 1788; by virtue 
of which ſeveral writs of venditioni exponas, the defendant, as 
ſheriff, on the 23d of February, 1788, /old all the goods and 
chattels of Clarke, which he had ſeized or could ſeize, for 
983]. gs. 2d. which ſum was inſufficient to ſatisfy the ſeveral 
writs of extent and venditiani exponas, and the ſum of 
2191. 138. which was due to the landlords of the premiſes on 
which the goods and chattels were ſeized for one year's rent. 
On the 12th of July, 1789, the defendant made the return of 
zulla bana to the plaintiff's writ of er: Facias. This caſe 
depended on 33 H. 8. c. 39. f. 74. which enaCts, &“ That if 
any ſuit be commenced or taken, or any proceſs be here- 
« after awarded, for the king, for the recovery of any of the 
« king's debts, then the fame ſuit and proceſs ſhall be pre- 


« ferred before the ſuit of any perſon or perſons ; and that 


our ſaid ſovereign lord, his heirs and ſucceſſors, ſhall have 
« frſt execution againſt any defendant, of and for his ſaid 
« debts before any other perſon, ſo always that the king's ſaid 
« ſuit be taken and commenced, or proceſs awarded, for the ſaid 
debt at the ſuit of the king before judgment given for the ſaid 
* other perſon.” —Lord KEN VON, Ch. J. This is a caſe of 
great importance, becauſe it reſpects one of the prerogatives 
of the crown, exiſting in the crown for the public good. 
For the prerogatives are not given for the perſonal advantage of 
the king, but they are allowed to exiſt becauſe they are beneficial to 
the ſubjet. They are therefore to be guarded on account of 
the public z they are not to be extended farther than the laws 
and conſtitution of the country have allowed them ; but with- 


in thoſe bounds they are entitled to every protection. I do 


not think this a caſe of difficulty. I believe the judgment in 
Uppom v. Sumner is warranted by the authorities which are 
there mentioned as its foundation. In giving my opinion, I 
therefore refer in general to the authority of that caſe, and to 
all the caſes there mentioned; not, however, without examin- 
ing the grounds on which they may be ſupported. Now 
where the king and a ſubjeft fland in equal degree, there 1s no 
doubt but that the king's prerogative muſt prevail: and, therefore, 
wherever the property in the gaods remains in the king's debtor at 
the time, and an execution at the ſuit of the king, and another at 
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the inflance of a ſuljea, are ſued out, the former will be prefered 


On this principle the caſe of Rex v. Cotton proceeded : that 
was not the caſe of an execution, but a diſtreſs; the goods 
taken, were in c1/7odid legis, as a pledge, to anſwer the demand 
of the landlord, and the property in the goods was not diveſted 
out of the tenant. So, an execution iſſuing after a commil. 
ſion of bankrupt will fall within the ſame _ Suppoſe the 
commiſſion of bankrupt iſſued on the 1ſt of January; a fe; 
facias on the iſt of February; an extent on the ſecond ; and ng 
proviſional aſſignment till afterwards : In ſuch a cafe the fer; 
facias comes too late, but the extent does not. For the feizurc 
by the meſſenger binds nothing: but, as far as reſpects the 
ſubject, the goods of the bankrupt are diveſted out of him, 
and veſted in his aſſignees by relation from the time of the 


act of bankruptcy; but inaſmuch as no relation operates to the 
Prejudice of the crown, till a proviſional afſignment is made, tle 


king's prerogative attaches on that property, which, with reſpect 
to the king, remains the property of the bankrupt. But this 
does not break in upon the propoſition which I ſtated at firft, 
that as long as the property of the debtor remains unaltered, on! 


an execution ot the ſuit of a ſubjet, and an extent at the ting's 
ſuit iſſue againſt the debtor, the title of the latter muſt prevail; 
for the point to be conſidered in theſe caſes is, in whom is the 


property. I have always underſtood it to be clear and ſettled 


(and this queſtion has very frequently occurred in the Ex- 


chequer), that, F an extent at the ſuit of the crown be tb 
prior to the time avhen the ſubject's execution is delivered to the 


ſerif, the former ſhall $ave the preference. But as by the com- 


mon law, abridged as it is by the ſtatute of frauds, the pro- 


perty of the debtor's goods 1s bound by the delivery of the 
writ to the ſheriff, there then remains no property in the 


debtor, on which the prerogative of the crown can attach, 


Now in this cafe the ſheriff had actually ſeized the goods 


under the plaintiff's writ of execution; and an execution 
once begun ſhall proceed; it ſhall not ſtop on the iſſuing of a 
commiſſion of bankrupt againſt the debtor; and, in this 
reſpect, I know no diſtinction between the cafe of the crown 
and that of the ſubject. On theſe grounds I am perfectly 
ſatisfied with the deciſion of Uppom v. Sumner, and that the 
plaintiff in this caſe is entitled to the poſtea.— As to the 
ftatute 33 Hen. 8. c. 39. ſ. 74.; either it did or did not give 
ſome new privilege to the crown: if the counſel for the crown 
contend that it did, they muſt take the word execution as referring 
to perſonal chatteis, and then the words are againſt the king, 
becauſe here there was a judgment by the plaintiff, If it did not 
introduce fome new benefit, then the crown muſt be referred to 
its ancient prerogative, which only extends to the caſe I ſtated 
at hrit, namely, when the king and a ſubject ſtand in equal de- 


grec, and the property is not altered, there the former ſhall <2] 
| | vail, 
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vail. —ASHHURST, J. agreed. Bur. LER, J. This caſe ariſes 
en the ſtatute 33 Hen. 8.; for previous to that act he crown 
could not i ſtue unmediate execution on a bond debt; and therefore 
perhaps it might be ſufficient to confine the judgment of the 
Court to this particular caſe. Though the caſes that have 
already happened on this ſtature ſhew that the act is not to be 
confined to bond debts only, but that it extends to all debts and 
exccutions: it is ſo ſtated in expreſs terms by Lord Cote, in 
Sir T. Cecil's caſe, 7 Rep. 18. b. With regard to the three 
caſes put, of a commiſſion of bankrupt, a diitreſs, and a ſtatute 
ſtaple, I lay them entirely out of the cafe ; becauſe they do 
not fall within the words of this act of parliament, which ap- 
plies ſingly to a caſe where a judgment is given. If this at of 
parliament be reſtrictive on the crown, it go2s a great way to 
determine this queſtion ; for if it be, it expreſsly requires that 
the King's ſait ſhall be commenced b fore en is given 
for the ſubject. Now, that was expreſsly decided in the caſe 
in Herdres, where the whole Court were of opinion that the 
ſtatute does abridge the king's prerogative, And there Chief 
Bron Steel ſaid, Ihe ſubject's title is prior to the King's, 
and is executed.” On this ground] put a queſtion, / Rn 
fe a judgment obtained by a ſubjet would have, where h tay by 


the tins*s extent avere executed 2??? I am inclined to think that 
8 


in ſuch a caſe the execution by the ſubject would be poſtponed: 
but it is not neceſſary to decide that point in the preſent cafe. 
it is obſervable that it is ſaid in the caſe in Harder, that the hing 
' only to be preferred to the ſubject, when they both fun in equal 
degree. So too in Co. 19. b. it is faid, quando jus domins 
regis ef ſubditi mnfunul conturrunt, jus regis preferri debet. So 
that there appears to be great weight in the words of the Lord 
Chief Baron, in Hardres, that the execution of the ſubject mutt 
be executed. As to the effect of the ſtatute 33 Hen. 8. c. 29. 


it is impoſſible to have a more direct authority for the reſtric- 


tion on the king's prerogative, than that in 7 Rev. 19. b.; 
where it is ſaid, that Ihe act hath given a benent and ad- 


vantage to the king; 1. In making every bond made to the 


king in nature of a ſtatute ſtaple. 2. In giving remedy to 
the king himſelf, for obligations made to others to his uſe, 
3. To recover coſts and damages. 4. In ſuing of execution 
for all his debts. 5. In charging the iſſue in tail, and the heir 
who hath the land of the gift of his anceſtor ; and therefore it 
was the intent of the act to gratify the ſubject, that where a 
new proviſion was made for the levying of the king's debt in 


a more ſpeedy and beneficial manner than the king had before, 


the ſubje& alſo ſhould have ſome new bengtit waich he had 
not before.” Now, that new benefit was to give him a pre- 
ference in caſes where his judgment was obtamned before che 
extent of the king iſſued, This is the fulleit expoſition of 
the flatute Hen. 8. In this caſe, trereſore, the plaintiff is en- 

titled 
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titled to judgment. ——Grosx, J. alſo agreed that the vlaintiff 
was entitled to recover, —Poſtea to the plaintiff, | 


wand * * ——— 


— 
. 


Feattor. 


wicht nd ßen, and in what caſes, an aſſignment of a bill of lading by a 


Rathbone, aſſig · Factor, transfers the property of the goods before their arrival.] 
nees of Scott v. In an action of trover, for ſome wheat and beans. A ſpecial 
Campbell and . . . 
Hays, Ea. Ter, Cafe was made, iz. 2 June, 1766. Lewis Fontaine ſhipped 
7 Geo. 3. B. R. the goods, value 400i. from London to Liverpool, 5 be de. 
4 2 5 livered to order or gn and took two bills of lading. Fyn- 
Watt. 92% ine endorſed one of the bills to Richard Swanwicke at Liver- 
pool, or his order : who, being arreſted for debt, applied to 
Richard Scott, another creditor of his for 800l]., who had dealt 
with him in bills and notes, to become bail for him. He con- 
ſented, on condition, that Swwanwrcke gave him ſecurity, not 
only for the debt upon which he was arceſted, but for his own 
debt of 800l. alſo. Swarnwicke upon this, endorſed the bill oj 
lading to Scott, pretending the goods were his cwn. Next 


day, Fontaine came down from London; and being informed 


of this tranſaction, applied to Scott, aſſuring him, the goods 
were conſigned to Sewanwicke as a factor i; 3 which was the 
truth; and endorſed the other bill of lading to the defendant; 
who, when the ſhip arrived, having given the maſter ſecurity, 
obtained poſſeſſion. Scott afterwards became a bankrupt, and 
the plaintiffs his aſſignees.— It was argued FoR THE PLAlu- 
TIF, that the conſignment of the bill of lading conveys the 
property (Evans and MMartlet, Lord Raym. 271.) as much 
as an endorſement of a bill of exchange. The affignee is not 
bound by any equitable right, without notice. The truſt 
ſhould have been declared, for the uſe or on account of the con- 
ſignor; and then the truſt would have been apparent. The 
contrary preſumption ariſes upon the words, or order. — Fon 
THE DEFENDANT, it was inſiſted, that the bill of lading is 
only a promiſe, to deliver goods to the conſignor or order. 
Whitecombe and Faceb. Salk. 160. That a factor cannot 
pledge, for his own debt. Stra. 1178. That the indemnity, 
being for both debts,” is not a good conſideration, for the al- 
ſignment to Scott; but carries a fraud on the face of it. Lord 
MansFI1FLD, Ch. J. This is clear, that if there is an au- 
thority never ſo general, by indorſement upon a bill of lading, 
without diſcloſing that the indorſee is factor, the owner {as 
between him and the factor) retains a hen, till delivery of the 
goods, and before they are actually ſold and turned into 
money.—lf the factor pays it over, with notice, to a third per- 
ſon, then it may be followed in the hands of ſuch third per- 
ſon: for, in ſuch caſc, it remains in his hands juſt as it did - 
the 


Factors. 


the liands of the factor himself. But if the goods are band fide 
ſold by the factor at /ea (as they may be, where no other de- 
livery can be given) it will be good, notwithſtanding the 
ſtatute of 21 Jac. I. c. 19. the vendee thall hold them by 
virtue of the bill of ſale, though no actual poſſeſſion is de- 
lizered : and the owner can never diſpute with the vendes; 
becauſe: the goods ware ſold S fide, and by the 2wner's own 
authority (1).—If fo, then the whole of this caſe turns upon 
this queſtion, “ Whether this was a fair tranſaction, bond fide, 


between Swanawicke and Sccit, for a valuable conſideration, 


and without notice; or a trick and contrivance between 
them to cheat an honeſt owner out of his property? N oN 
this, which is the material fit, is % ted. Security againſt 
tie conſequences of becoming bail is the pretence. But the 
being bail for Sevanwicke Could be no part of the eonfuderation : 
for Scatt's debt from Swwantwicke was at leaſt $00]. And the 
value of the goods was only 43il. Therefore nothing was 
left for the ſecuring him as bail. — The THREE other JUDGES 
agreed that there ſeemed to be a frau ulent colluſion between 
Swamwicke and Scat: but that the facts were not ſuHciently 
tated, Therefore, PER CURIAM: Let there be a new trial, 
without coſts, 


Every conlizmment to two factors jointly, imports a con- Godfrey +. Saun- 


ſent by the conſignor for them to truſt ons another, but both ders, Ea. Ter. 
to Geo. 3. C. B. 


are anſwerable and accountable for the whole ; they have a 
night by the contract to deliver over to one another. Joint 
factors are co-obligors, and are anſwerable for one another for 
the whole, and if none were ai.ſiverable but the factor who 
embez.zled the effects, it would be juſt the fame, as if that one 
as only intruſted. The conſignor may have a better ſe- 
curity by conſigning his goods to joint factors, aud that ſe- 
curity cannot be leſſened or impaited without the molt clear 
intention of the conſignor. 


A bill drawn on a ſactor, and payable out of the produce Maker v. Hal- 
and ſias, Ea. Ter. 
. . 2 . . 16 Geo. 2. C8. 
accepte ner: arge: ; A 
cpted by him generally, is chargeable on hin, notwithſtand=, HL, 1072. 


of goods in his hands, after diſcharging prior acceptances, 


ing any balance then due to him in © running account with 
his principal. On a motion for a new trial, it appeared that one 
Watts (who afterwards became bankrupt) drew the following 
bill u on Maſſias: & Sir, pleaſe to pay to Sleflis. Maber 
* and Kentiſh, or order, 1451. 148. 10d. out of the produce of 
goods you have of mine, n laving at Gibraliar, Barbary, 
Hand Leghorn, as ſoon as the ſam tha come into your 
* hands, after diſcharging the prcfent acccpiances.** Which 
bill Maſſias accepted in the following words, underwritte 

thereto, © 1 agree to conforin to this order—- 7;fes Mates.” 
The defendant having refaied payment, gave evid-ae of 


— — 


7 (1) Vide vol. II. p. 55 3. 59, 35, 55, 58, 00, 84. ; 
Vol. III. Nn divers 
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divers prior engag. which did not cover the whole 2c. 
count; and alfs that there was ot the time of the accepionce i 
ln de to ang birnfolf o 879]. ſufficient to cover the 
whole, Perk Curran: At the time of the acceptance, 3/:/;,; 
dne how the ee then ſtood. I he meant to have ur- 
ved his oa balance, he ati have made a ſpecial nceeptance 
But having accepted it generally in the terins of the ß 
that i is, ſul ect only to prior acceptances, he ſhall not fhnelter 
elf by this concealed balance due to himſelf in the courſ: 
of a running account. Rule diſcharged. 
Daubigny et al. If a factor pleds re the : z00ds of his principal, the latter may 
5 2 eil. recover the value of them in trover againſt the pawnec, on 
24 7 5 g R. tend ring to the fact tor what is due to him, without any tend 
5 Ter. Rep. 604. to the pawnce.— [his was an action of trover for four chclt 
of hair and. rabbit-down, which the plalntiffs in 1792 con 
ſigned, with ſome other cheits, from Lyons, to Davalin, i 
broker 1 in E ngland, to be fold by mm as their factor. on com. 
miſhon. Davally not having told them in 17. 955 and bein 
in diſtreſſed circuintiances on account of his bills beins 


turned from France, Gti, the C. of in queflion. ith ! 
fendants as a fecitrit; for 1 On the trial the defendan: 


attempted to prove that Da v; Non had on. exprels authorit; ! 
; / 
e . - = 71 : 1 * ? 
tetter from the 7 ntiffs, Jo pledee the goods in qusſtigu, but nt 
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failed in that proof; and then the cafe was reduced to th 
point, whether or not the pla untitts ſhould: have tendered t 
the defendants the money advanced by them; Lord Ken 
was of opinion that they ous cht, it being within the none, 
due from the plaintifis, „ principals wo their factor Dot 
and the plaintiffs were noniuitc 8 A rule to ſhew,cguſe 1 
the nonſuit ſhould not be {et aſide, and a new trial granted, 
having been obtained, cauſe was ſhewn. Lord Kn 
Ch. J. As this is a caſe of great importance, and 8. 
brothers are of opinion that a new trial thould be granted, 
ſhall not refiſt it, though I have conſiderable doubts in 


mind upon the queſtion.— BUL. ER, J. The rule is 901114 
that a factor cannot pawn the goods of his principal at all 
and the Qt! naliticntion row attempted to be engrafted on tha. 
rule, would deſt roy the rule itſeli : for the queſtion can on. 
ariſe where the fastor has fome debt due to hiut from 
principal, or has - Orme. ccalion't to detain the goods. 4 lie is 
a perfonai rig at, and caunot be t ere ste erred to another. A 0 


it 8 o me that there would be great inconvenience in- 
eiding that the principal malt tender to the Pawtiee V nat 5 
due to him; for if BEES be a: di 1 ite between the facto 43 
the pawnee as to the ainyunt of t 6 pled ge, the principal has 
no means of atcertainir. ir. It. 5 ſid, however, that 
factor cannot object to the tauder being made to tlie pawice, 
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Fagor?, 


nor even to his principal's paying the latter more than is que 
to him, becauſe the factor, by his own act, authorizes the 
pawnee to receive; and payment to the pawnce would, under 
theſe circumſtances, be equivalent to payment to the factor 
piniſelf: but it mutt be remembered that the rule, that a factor 
cannot pledge the goods of his principal, was introduced for 
the ſake of the principal, and not of the factor. The queſ- 
tion of lien can only ariſe between the principal and the 


ftor; the former is not entitled to have his goods again - 


without paying the latter what is due to him. But if the 
principal has redeemed himſelf as againſt the factor, he need 
not enquire into the tranſaction between the factor and the 
pawnee ; for if the factor has no right to pledge the goods, 
he paynee holds them wronzfully as againſt the principal.-— 
GROSE, J. agreed. Lord KN oN, Ch. J. The rule, on 
which I procceded at the trial, was merely this, that the prin- 
cival was not bound to tender a larger ſum to the pawnee 
than was due from himſelf to the factor. Rule abſoluce. 


A factor who beco nes ſurety for his principal, has a lien on prinkwater, er 


the price of the goods fold by him, for his principal, to the 


& clothier, and employed den a factor, who fold to the de- 
* 4-ndant, Good*vin, the cloths in queition (marked F. Daod- 
* 117 (1), before any act of bankruptcy committed by J. 
« Dowling) ; but did not rec-ive the money for them till after 
the action was brought. Ihe cloths were fold by e ies 
« 25 factor, and the defendant, Goodruin, knew him to be fo, 
in the uſual courſe of buſineſs, nd in his own name. The 
money was paid by Godin to Fefſries, after notic2 to him 
from the affignces not to pay it to rig. — Feffries was a 
* creditor of Dowwding for 'cveral ſims of money, excluſive of 
© the bonds hereafter mentioned; for which ſuns he received 
full fatisfaction by the money in his hands, or by cloths in 
* his poſſeſſion. As to the bonds, D-wding borrowed money 
to the amount of Zool. and upwards, and by letter ap- 
* plied to Yes, his factor, to be ſecurity for him, joint!y 
in theſe bonds, therein promiſing to ſond him all the claths that 
* he ſhould make of ſuch monies as Jeffries might be ſecurity far 
* with him. Fefries, by letter, agreed to join his name in 
the ſecurity, it he were put in the fame ſtate as if he ad- 
vanced the money himſelf; and for this purpoſe he propoſed 


— 
* 


— 
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(1) F-fries ſold theſe goo is to the defendant, Gcolroie, in his own name, bean 
any reference to the principal, or without even maicing the principal creditor 
tu them. But the goods were marked FJ. Diwdirg, here fore the deſendant muſt 
ve known he was the pr ncipal, 
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Dow ding, v. 


amount of the ſum for which he nas fo become ſurety. - Upon 

! . FAY © 1 4» 6 G 
the trial of an action for goods fot} and delivered, there was Ea. 
a verdict for the plaintiffs, ſubject to the opinion of the Court 15 Geo. 3. BR, 
on the following caſe. “ "The bankrupt, Dowing, was a C. 55: 
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George v. Cla- 
get, et al. 
Tr. Ter. 

37 Geo. 3. B. 


Fators. 


cc that the money ſhould be paid into his Jeffries'] hands, Which 
„ Dowding might dr2w for as in the common courſe. No part 
t of the money due upon the bonds was paid before the 28 
* of bankruptcy, but the whole was afterwards paid hy 
« TFefjries ; and Feffries had not ſufficient from the cloths in 
« his hands, or the money due from the defendant, to fatisfy 


the bonds.” THE QUvEsTION was, Whether the affigness 


were entitled to recover againſt the defendant? And it waz 
inſiſted on the behalf of the defendant, that the factor had a lien 
on the price. PER CUrIaM: Upon the general gueſlinn, we 
think that a factor who receives clothe, and is authorized to {-1] 


them in his own name, but makes the buyer debtor to him- 


ſelf, though he is not anſwerable for the debts, yet lie has a 
right to receive the money: his receipt is a diſcharge to the 
buyer, and he has a right to bring an action againſt him to 
compel the payment; and it would be no defence for the 
buyer, in that action, to fay, that as between him and the 
principal, he (the buyer) ought to have that money, becauf 
the principal is indebted to him in more than that ſum for 
the principal himſelf can never ſay that, but where the factor 


has nothing due to him: there is no caſe in law, or equity, 


where a factor having money due to him to the amount of 
the debt in difpute, was ever prevented from taking money for 
cloths in his hands.—'T hat being the general rule, this caſe 
does not differ at all from it: the principal and factor enter 
into a ſpecial agreement, by which the factor undertakes, and 
actually pledges his credit, to raiſe money for the benekt of 
the principal; which money is to be worked up in cloths, and 
which cloths, when fo worked up, the principal agrees to fend 
to the factor: the agreement therefore is that he ſhall have 2 
len.— Therefore we are all moſt clearly of opinion, that a 
Jaclor has a lien en the price of goods in the hands of the buyer; 
and in this caſe, though he had not the actual poſteſfion of 
them, yet as he had a power of giving a diſcharge, or bring- 
ing an action, he had a right to retain the money, in coul”- 
quence of his lien, as much as a mortgagee has by the title 
deeds of an eſtate in his hands, though he is not in pulieiho!, 
— Judgment tor the defendant, | 

If a factor, wiio ſells under a do credere commiſſion, tc!'3 
goods as his own, and the buyer knows nothing of any princi- 


R. Pal, the buyer may ſet off any denund he may have on th: 


7 Ter. Rep. 359. factor, againſt the demand tor the goods made by the prince pal. 


— On the trial of this action for gods ſold, the caſe appearcs 
to be this: The plaintith, a clothier at Frome, employet 
Meſſrs. Rich and Iliapy in London, Blackwell-hall factors, 25 
his factors under a commiſſion de cyedere, who, beiides acting 
as factors, bought and iold great quantitięs of woollen clutis on 
their own account, all their buſinefs being carried on at ons 
warehouſe, On the zgth of September, 1705, 4 bill of ex- 


5 - * 
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=, — I CC 


© *— — — 


* wo 


Facors. 


change for 11981. 168. dated the 24th of September, payable 
wo months after date, and accepted by Rich and Heapy, 
came into the hands of the defendant upon a bud fide tranſ- 
ation, On the 12th of October, 1795, the defendants 
bought a quantity of woollen cloths for exportation of Rich 
an Heapy, amounting to 12371. 18s. 3d. at twelve months“ 
credit; the goods were taken out of one general maſs ia Rich and 
Heapy's wvareheuſe ; Rich and Heapy made out a bill of parce!s 
fr the whole in their o names, ard the defendants did not 
nw that any part of the goods belynged te the plaintiff, Early 
in November, 1795, Rich and Heapy becaurn: bankrupts; and 


iferwards on the 20th of the ſame month, the plainti gave. 


the defendants notice not to pay Rich an! Fleapy for certain 
cloths ſpecified, part of the above, amounting to 1421. 18. yd. 
they having been his property, and having been {1d on his ac- 


count by Rich and Heapy on committion, The queſtion was. 


Whether the defendants were or were not entitled to ſet off 
their demand againſt Rich and Heapy on the bill of ex- 
change, on the ground that the deicndints dealt wich them as 
principals? Lord Keny;zz was of opinion that they were, as 
well on principle, as on the authority of Rabone v. Williams (1), 
and a verdict was accordingly found for the defendants, — And 
the Court were afterwards, on a motion for a new trial, clearly 
of opinion, that the directions given by the learned judge on the 
trial of this cauſe were right; and that this caſe was not dit- 


. . D . . 
unguiſhabie from that of Nabu V. Williams. 
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To conſtitute an offence within the ſtat. 30 Gez. 2. c. 24. John Voung, 


money or goods mutt be obtained by the d-fendants by a falſe 
pretence, with an intent to defraud: and it is no objection 


S. Randall, 
W. Mullins, and 
. Oſmer, v. 


that the pretence conſiſts in a repreſentation as of ſome tranſ- The King. In 


action to take place at a future time. Error. 
P 3 Ter. Re. 98. 


Where the pretence is conveyed by words ſpoken by one 


—ͤ—ũ—.̃ — — 


(1) Rabne, jun. v. Williams, Middleſex fittings after Mich. 1785. 
Lord Mansfield, Ch. J. ſaid, „ Where a fact r. dealing for a principal, 
but concealing that principal, delivers goods in his own name, the perſon 
contracting with him has a right to confider him, to all intents and pur- 
polcs, as the p:incipal; and though the real principal may appear and 
bang an action upon that cotract againſt the purchaſer of the goods, 
jet that purcha'cr may ſet off any claim he may have againſt the factor 
in anſwer to the demand of the principal. And he added, that this 
lad been long ſettled.” —In Bayley v. Morley, London littings after 
Mich. 1788. Lord Kenyon alſo recognized the law of this cafe. The 
ane point was allo ruled by Lord Kenyon in Stracey, Rojs, and others, v. 
Veq, London fittings after Mich. 1789. 

Nen 3 defendant 
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4 


defendant in the preſence of others, who are acting in cance;+ 
together, they may be all indicted jointly. 


he Bp 2 


| And it is no objection in arreſt of judgment, that the in. 805 
4 Giciment contains ſeveral charges of the ſame nature in ©. 275 
0 | ditterent counts. . fs Tos 7 and 
65 | Aa indictment was preferred at the ſefions at Þi% my 
1 ga gainſt the defandants, on the 30 Gen 25 e, 24. for ob- 5 
tainiuig money by falſc pretences. & Phe fuſt count Hd 15 

that the defendants, fraudulently intending to oba of the - 

honcſt ſubjecis of our jord the king their mnics, goods, A 

Wares. and merchandizes, by falt: colours and pretenses On the 80 

23d of December, in the 28th year, &c. at, &c. unlwtully, 

Knowilgly, wilfully, and deſignedly, did faliely pretend to on: 21 

Thomas, that Younz had made a bet of 500 guinzeas on each. ar 

ſide, with a colonel in the army then at Path, that /e 5 

J cadi would on the next day run on the high road lcadiy Fi 

from Glouceiter to Briſtol, ten miles in length, within ou - 

hour, and that Yung and Mullins did go 200 guinea each, 5 

of, and in the ſaid bet, and Randal did go the other 190 hs 

guinens (meaniug that, in caſe ſuch pretended bet was 2 

Tung was to contribute and pay 210]. Mullins the like fm, 0 

and Ronde! the remaining 1051.), and did then and there. ; 

under colour and pretence of ſuch bet, &c. obtain rom 5 

Thomas, as a part of ſuch pretended bet, 20 guincas of the : 


$00 guineas z by which faid falſe pretences, the defendants did 
then and there, to wit, on, &c. at, &c. unlawfully, Knowingly, 


1 f* . . — 4 r , 3 f 9 
and detignedly, obtzin from the faid Tias the faid 20 gul— f 
neas, wien intent to cheat and defraud him thercof; x 8 


in truli> and in fact, us ſuch bet had been made, &c. to the cvil | 

example, &. againſt the peace, &c. and againſt the form of 
* ” 3 ; Go a 

the ſtatute, &c. The ſecond count ſtated that the defendunts 


; 

F nawfully, KNOWIngly, wiltully, and deſignedly, did fac, a 

= pretend to the ſaid Thomas, thit Young had made a bet of 592 | 

© guineas on each fide with O/ner, that Lewis wouid, on, &c, | 
80 &c. &c. There were two other counts, charging the defend- 

mt ants with having obtained 20 guineas from Thomas Thomas, : 
5 by falſe pretences; without ſtating what thoſe pretences were. 
5 The defendants were found puilty, and ſentenced to be trunſ 
it ported for ſeven years. And afterwards they removed the in- 
1 dictment, by wrir of error, into this court; and % 
; error, that the ſuppoſed falſe protences, ſheaon in the jirff and 
4 | feeorn counts of the indiftment, are neither contrary 45 the fotiut?, 
| | 33 U. 8. or 30 Geo. 2. or any other flatute. That neirher 7 
by the counts in the indietment contained any offence againſt the co. 
0 7m law; ant. eve, if 2 that he | judgment thereupon 1s nt 
warranted by the commen law. And that neither the third er 
| gourth count fer forth any offence again? the fatute or comm: 
{av ; concluding with the general aſfignment of errors.— 


Five OBJtzCTIONS were taken to the indictment: FIRsr, 
3 hat the tranſaction itſelf, ſuppoſing it was accurately ſtated, 
| = Was 


8 
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nas not the ſubject of a criminal proſecution. BUT, Sx— 
conDLY, If this be a proper ſubject of an indictment, the 
charge on this record was not ſtated with fufficient certainty 
and preciſion. No perſon being ſpecified in the firſt count, 
with whom the wager was made; it being only „with a 
« colonel at Bath.” TriRDry, The four defendants were 
charged jointly in the indictment; whercas, from the nature 
of the tranſaction, they ſhould have been charged ſeverally. 
FoUuRkTBLY, That the ſecond count in the indictment ſtated a 
vUtndct offence, not ariſing out of, or connected with, the 
charge in the firſt count. Ihe charge in the firſt count 
hein's, that the bet was made with a colone! at Bath; and in 
the iccond, that it was with Ofrer, another of the defendants ; 
which ſhould have been the ſubject of another indictment. 
FIFTHLY, That with reſpect to te zd and 4ch counts; they 


were bad, the pretence not being {rated in either of them. 
Prrn CURIAM: To make an offence indictable at common 


law, it muſt be public in its nature. Anil the diſtinction, 
which has been taken in the cafe of alin ile weights and 
meaſures, ſhews it more clearly than any other. If a perſon 
{ll by falſe weights, though only to one perion, it is an in- 
dictable offence: but if, without falſe weights, he {-!1 ta many 
perſons a leſs quantity than he pretends to do, it is not in- 
dictable. But in this caſe it is neceſſary to conſider both the 
ſtat. 33 H. 8. c. 1. and the 30 Geo. 2. c. 24. By the former 
of thoſe, the offence contiits in obtaining money. or goods by 
falſe tokens ; and unleſs ſome token be uſed, the c’ does not 
come within that act. Now, tuppoſe a token had been pro- 
duced in this caſe, and that the defendants, after telling their 
ſtory to the proſecutor, had ſaid, „ if you have any doubt, 
„ here is the colonel's gorget;”” it would have fallen within 
the ſtatute of 33 Hen, 8. If it would. then let us confider 
wiat effect the 30 Ceo. 2. c. 24. has on the c:fſe. The legiſ- 
/ature thought that the former ſtatute was too limited, that all 


28 


men were not cqualiy prudent; and. tawreiore, o protect the 


"weaker part of mankind, the 30 Ces. 2. C. 2.1, was palted, 


«a4 4% 


perlons, ſhall be deemed offenders againſt the public peace. 
The ſtatute therefore clearly extends to ca es which were 
not the ſubject of an indictment at common law. T 
dents of this offence are the obtaining money” by falſe prein 
and with an intent to defraud. Barely aſking another for a jun 
I money is not ſufficient ; but ſome pretence miss be uſed, and that 
pretence falſe ; and the intent is neceſjary to ai litite the crime. 
If the intent be made out, and the falſe pretence uſed in order to 
ett it, it brings the caſe within this fatute. Very few Caſes 
on this act of parliament have been brought before this 


Court: but there was an indictment on this ſtatute againft 


Nn Count 
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Count Villeneuve, tried at Cheſter in the year 1578, an! offer 
wich has never been doubted or contradicted. The fads cefe 
were ſhortly theſe : The defendant applied to Sir T. Brought, tre 
telling hin that he was entruſted by the Duke de Lauzun tn to q 
take: ſome horſes from Ireland to London, and that he had his 
been det · ned ſo long by co trary winds, that his money waz for | 
ſpent; Sir T. Brighton was induced by this repreſentation to tho! 
advance fonie money to him: afterwards it turned out that thel 
the priſoner never had been employed by the Duke de Lavaun, j10! 
and his whole ſt ry was a fiction. On that cafe the priſoner Ma) 
was convicted, and fe .te:ic:d to hard labour on the Thames. e 
No, that caſe goes the full length of deciding this. — As I 
to the three other objections, they admit of very eaſy an'wers, Vere 
Wich reſpect to the objection, that the charge is too general; It \ 
in this ſtage of the proceeding, the Court muſt take it, that cou! 
the r-preſentation was made by the defendants in the ſame fete 
manner that it is charged in the indictment. And if that, fore 
though general, was ſufficient to anſwer the defendants' put- cen 
poſ., we cannct ſay that it was too gen-ral. We are not to the 
ſuppoſe that the colonel's name was mentioned; and the pro- ll 
{ecutor could not ſtate it with greater particulari:y than the de- 0 
fendants uſcd. If ſuch a wager had been actually depending, har 
ic was comp: tent to the defenlants to have proved it in their he 
defence. Ihe third obje tion is, that this is not a joint of- up 
f:nce : but, as this is the caſe of a miſdemeanor, the cafe in Bu 
Burrow, 984. is 2 deciſive anſwer to it; there Lo d Mansfield ex 
ſaid, „It is a ftrange thing if the king cannot call a man to vel 
account for a breach of the peace, becauſe he broke two the 
« heads inſtead of one.” The preſent was a joint offence; 
it was a joint repretentation to anſwer one and the ſawe pur- Ji 
poſe : neither is the proof ſeveral, it relates to one tranſa<iion. thi 
This is not like the cafe of pcijury, to which it has been Ity 
compared; becauſe that depends on the very words which the 55 
perſon charged individually uſes in a court of juſtice : and the be 
ot words ſpoken by one, cannot poſſibly be applied to another, i 
f as falſely uttering thoſe very words. But here it is one entire 00 
1 act, which they were all carrying on in concert together. It, of 
14 however, any authority were neceſſary, a caſe happened about ſu 
NF a year ago, which is ſtronger than the preſent. "Three perſons ll 
i | were indicted on the Black A<t, for ſhooting at the proſecutor; in 
4 they were all charged with the ſingle act, and the indictment ol 
| was held by all the udges of England to be ſufficient. As to of 
4 the remaining objection, the caſe in Brrrow ſhews that it is of 
5 | no objection to an indictment, that it contains ſeveral charges. fu 
1 The caſe of felonies admits of a different conſideration ; but al 
1 even in ſuch caſes, it is no objection in this ſtage of the pro- Cc 
. ſecution. On the face of an indictment, every count imports | 8 
to be for a different offence, and is charged as at different d 


i times. And it does not appear on the record, whether the 6 
) | offences 
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offences are or are not diſtinct, But if it appear before the 
defendant has pleaded, or the jury are charged, that he is to be 
tried for ſeparate offences, it has been the practice of the judges 
to quaſh the indictment, left it ſhould confound the prituner in 
his defence, or prejudice him in his challenge of the jury; 
for he might object to a juryman's trying one of the offences, 
though he might have no reafon to do fo in the other. But 
theſe are only matters of prudence and diſcretion, If the 
udge, who tries the priſoner, does not diſcover it in time, he 
may put the proſecutor to make his election on which charge 


| he will proceed. Buller, J. did it at the laſt ſeſſions at the 


Old Bailey. But if the caſe has gone to the length of a 
verdict, it is no objection in arreſt of judgment. If it were, 
it would overturn every indictment which contains feveral 
counts. So where the evidence affects ſeveral piiſoners dif- 
ferently, Buller, J. has, as was done by Mr, F. Yates at Here- 
ford, in the caſe of Mr. Powel/s murderers, ſclected the evi- 
cence as applicable to each, and left their cafes {eparately to 
the jury. And in a caſe which happened before him on the 
lait fpring aſſizes at Exeter, where two priſoners were in- 
dicted for murder, and evidence given which preſſed very 
hard on one priſoner, but was not admitlble againſt the other, 
he thought ir the ſoundeſt way of adminiiteriny juſtice to ſum 
up the evidence and take the verdict againit cach ſeparateiy. 
But all theſe are mere matters of diſcretion only, which judges 
exercile in order to give a priſoner a fair trial: fr when a 
verdict is given, they are not the ſubjecc of any object.on to 
the record. Judgment affirmed. | 
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An indictment charging the defendant with obtaining Th. King +. 


money by falſe pretences is inſufficient, if it do not ſh- 


ww What Thomas Maſon, 


e falſe 5 n '10te ies 
the falſe pretences were; and if the defendant be convicted on g g 3. BR, 


it, the Court will reverſe the judgment, upon a writ of error. 2 qr, Rep. 58 1. 


— This indictment was, That Thomas Maſon, late of, Xe. 
being an evil-diſpoſed perſon, and not minding to gain his 
livelihood by truth and honeſt labour, but going about daily 
contriving to defraud the honeſt ſubjects of our lord the king 
of their honeſt monies, goods, wares, and merchandizes, for 


ſupporting his profligate way of life, on the 13th day of 


June, &c. with force and arms, at, &c. unlawfully, know- 
ingly, and deſignedly, did obtain from one Rebert Scofield 
ders ſums of money, that is to ſay, the ſum of two guineas, 
of the value of two pounds and two ſhillings of lawful money 
of Great Britain, of the proper monies of the ſaid Rebert Sco— 
Fell, by falſe pretences, with an intent then and there to cheat 
and defraud the ſaid Robert Scofield of the ſame. The ſecond 
count was, that the ſaid Thomas Haſon, on the 21ſt day of Juiy, 
Kc. with force and arms, at, &. unlawfully, knowingly, and 
deſignedly, did obtain from the ſaid Robert Scofield the ſum of 


tour pounds fourteen ſhillings and ſix-pence of lawful money 


of 
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of Great Britain, of the proper monies of the faid N? 4 
Segield, with intent then and there to defraud the ad: R ert 
Scofield of the ſame; concluding in the uſual manner; ol 
againft the form of che ſtatute in ſuch caſe made and ide 
— The defendant on his trial at the quarter-ſeflions Was con- 
victed, and received ſentence of tranſportation for fever; 10.4, 
-—He afterwards brought a writ of error, and ailizn 5 for 
error, tho! it did not appear by the ſaid indiftment auge. 1 the "7 
ticular ond [ec e fa iſe pretences were, by which it is a legel 
in the tir{t count, that he had obtained the monies ; and! 
it does nut appear by what particular pretences he did obtun 3 
the tour pounds fourteen thillings and ſix-pence mentioned mm 5 
the {:cond count. On the argument three objections were 
taken to the firſt count: iſt, That the offence imputed to the 
defe mdam was not ſpecified with ſufficient particularity: 20 lv, 


hat tne charge was repugnant, becauſe it ſtared that the 5 
find at obtained from the 3 divers ſums of money, i p 
wit, the ſum of two guincas, and that [rm alone is repugnant t! : 
divers ſums: and, zdly, 1 hat this count did not ö c 
either againſt the peace, or againſt the form of the ſtatute, x 
Prr Curlan: Several objections have been made on th: p 
part of the defendant; but the materi] one is, that the indie 5 ; 
ment does not ſtate what the falſe pretonces were. T he q ! 


tion is not a new one; and the af of Rex v. Minox, 1 Ra 
497, for obtaining a note by falſe tokens, entirely govcras 
this. That was a caſe on the ſtatute 33 Hen. 8. c. 1. which 
m bes it an offence to obtain money or goods by falſe tokens, 


| he ſtatute 30 Geo. 2. c. 24. only enlarges. the deſcription 
the offence in the ſtatute of Hen. 8. Both {tatutes are mide 


in eri znaterid; and whatever has been determined in the 


conſtruction of one of them, is a found rule ef co: 1 51 
ior the other. The judgment was arreſted in the calc 11 
$//9ige, becauſe the indictment did not ſpecify the l 
onens: then by the fame reaſon an indictment on the 
30 Geo. 2. c. 24., which tpeaks of falſe pretences, muſt ii: 

what the falfe pretences are, otherwiſe the indictment is ba 

there is no diſtinction between the two cafes ; the fame obi 
tion which held in the one, muſt alſo prevail in the other. Ihe 
ocher ovjections ſeem to have great weight in them: but it is 
not neceilary to conſider them in this caſe, becauſe we arc ot 


- Opinton the fir objection is fatal, and the judgment m: & be 


reverſed, 


Fee Farm. 


| On.a a grant of a fee-farm rent, « without any deduction, 


Jefalcation, or abatement, for, or in any reſpect whatloever, ; 
the 


Jie Farm. 


the grantee 1s entitled to receive the full rent, without de- 


25 the land- tax. 
alſo diſtreſs is not incident to a fee-farm rent as ſuch, ex- 
pt the caſe is brought within the ſtatute of 4 . 2. c. 28. 
0 5.— his Was all action of replevin. The Gefendant 
mikes COnuzance as the bailiff of one 77 ::injen, and then 
lates t— hat Zyre and Bretland were ſeiſed in fee of the 
leu in que, and that theys by indenture, dated the 25th of 
April, [ 33 bargained azad ſold, aliened. reicaſed, at 0 CONS 
irmed the fame "to Jordan Bradbury, his heirs and aſſigns, 
in FEE - FARM fo ev 15 vie elcing and payingy yearly, 0 
Pretiand, his heirs: and aligns for ever, by half-ycarly pa 
ts, at a Pee and on the times mentioned, the peas 
rent of Al. 178. 6d. without any eduction, defalcation, or 
abatement, as or in any reſpect Ghacfoever * that fin was 
dchrered to him accol dingiy, and, by virtue of the ſaid 
8 Jordan Bradbury become and wes ſciſed in fee of 
the Heu 772 que, and 3 beca 12% and was ſeiſed in fee 
of the fall, in rent of- 4 J. 178. 6d. by tie jtaid indenture of 
foffncur fo reſerved, 5 made payable to him, his heirs and 
= then decuces a title to the ſaid Hear rent, to 
+:1{en, and - alleges, that 21. 8s. Od. of "the faid fee-farm 
rent for ons half year was in arrear, and that the goods were 
ten as a diſtreſs for the ſame.—Plca in bar, as to 28. 14d. 
part of the ſaid 21. 88. „d. that, bv the land- tax act of 1778, 
hy ad, was afleſſed on the lacie in ao, that a lice rate for 


] 


the ford Fe e-farm rent would, by a Juit pic b. tio amoulit to 


- the ſaid. 28. 14 d.; whereſore the plaint) ſt, according to the 


form of the ſaid ſtatute (1), did abate, d-duct, and 1 2ep in 


his hands, the ſaid 28. 13d; and, as to the reſidue, he p leaded. 


z tender and refuſal, prior to the time when, &c. and that, 
after the tender, and before the ſaid diſtreſs was fo made and 
taken as aforeſaid, no requeſt or demand was inad.: of the 
laid refidue.—General demurrer.— THE QUESTION argued 
upon this record was, Whether, by vi: tne 'of the words, 
* wwitnout any Ane, defulcation, or abatemcut fr, or in 
« any reſpect whatſrever,” the grantee of chi” rent Was cu- 
titled to receive the whole, diſcharged of the land- tax 


LULLER, J. aſked, if this did not, on the pleadings, appear | 


to be that fort of rent for whici there was no remedy by 
Gilrels at common law, for he conceived that, fince the 
Itatute of qua emptgres, a rent granted in fle could not be 
diſtrzined for, without an ex preſs Clauſe making it a rent- 
charge; and he Aang the anſwer given, vi. that fee farm 
rents awere rent=charges ; obſerving that, by the dafnitions in 
all the books, the appellation of “ fee-farm”” only reſhected 
the proportion between the amount of the rent and the value 


— — 


(1) Vide 4 FF. and M. c. 1. ſ. 6. copied in all the ſubſequent land- tax acts. 


of 
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of the land (1). F this rent awas a vent-ſech, be [iid 11 
diſtreſs could not be ſupported but on the authority of 4 Gez, 2. 
c. 28. f. 5. and the avowry had not ſtated (according +, 
that ſtatute), that the rent had been duly anſwered or pail, 
for the ſpace of three years, within the ſpace of twenty years, 
before the firſt day of the ſeſſion of parliament, when th: 


ſtatute paſſed. On the principal point, Lord MAN HED 


ſaid, there couid be no words ſtronger than thoſe in th- 
preſent caſe; and it would not have been clearer if the dee 
had run, © without any deduction, defaication, or abateniont fir 


—— 
Wee —_ " * —— —— 


(1) Feodi Firma appeliatur, cum quis, ex dono vel conceſſiomg altcrin, 
Fraedia tenuerit ſibi et bœręclihus ſitis, reddendo vel dimidiam wel tern m, 
Tel ud minus, quartam partem vert valoris. Tenens bumſmod: ad nun 
ſerving vitoatur nifs quæ in iþja charta continentur, excepla frdelitale, ne 
omnibus tenwurts incumbet. Spelm. Gloſſ. 221. col. 1. ** Chejenn feet 
« fira eniend le veraye value del terre, qui oft le canſe naura oi reef. 
Brote Abr. title Reliefe, 201. pl. s. 8. cites 45 Ed. 3. 18. and ch 
tenures.— Blachſtonc (Comm. vol. 2. p. 43.) favs, „A fee-farm ren +, 
a rent- charge in fee, iſſung out of an eſtate in fee, of at leaſt one 
« fourth of the value of the land at the time of its reſervation.” And 
he cites Co. Littl. 143.; which does, at firſt, ſeem ro authorize his detini- 
tion; for the words of Lord Coke are, It C. e. a rent reſerved by 
„ deed, with a clauſe of diſtreſs) is called a rent-charge, becanſe the 
land, for payment thereof, is charged with a diſtreſs ;"” and then hc 
goes on immediately to fay, „If it be to the whole value of tle and, 


or to the fourth part of the value, then the rent is called a fec-tarnm.” 


Black/ione, probably, according to the moſt natural and obvious conſtruc. 
tion, underſto:d the pronoun, “ it,” in the ſecond ſentence, to relate 
the fame thing as in the former ſentence, vi, to rent-charge, Bur 
thould ſecm, on confidering the authorities above referred to (thuug | 
they do not expreſsly exclude the idea of diſtreſs) together witl: tie te 
of Littleton, that, by an inverſion of language not uncommon even nos. 
hut frequently preferred, from affectation, in Lord Coke's time, the rel. 
tive, in the ſecond ſentence, is placed before the noun ſubſtantive, 2 
** the rent,” to which it refers, and, therefore, the ſentence ovght to“ 
underſtood as diſtin and independent of the preceding one, and as ii: 
had run thus: The rent (. e. a rent certain reſerved to a min aud 


„his heirs, which is what L:7/ct9n is (peaking of), if it be to the uh 


value of the land, or to the fourth part of the value, is called a fe. 
„ farm.” If this is the true conſtruction, the inference is, that the de 
ſcription of a fee-farm, taken by itſelf. docs not imply a power of dil- 
trels; which ſeems to have been what Buller, J. hinted at. But a 
rent in tee, of the proportion required, would not ceaſe to be a fee-tari: 
rent, becauſe a power of diſtreſs was ſuperadded. A fee-farm rent may 
either be a rent-ſeck or a rent-charge, and (till the ſtatute of 9% 
emptgres) might have been a rent-ſervice (5128). But then, in pl-uc- 
ing, in order to juſtify in replevin, it would be neceſſary, not only to 
ſhew that the rent was a fee farm rent, but al.) to call it a rent- charge, 
or to ſtate hat a power of diſtreſs was annexed to it. This, probably, 
could uo have been done here, becauſe, in fact, no ſuch power was given 
by the eed. 2 Dong. 627. [u. 1.] 

(128) Vide Mr. Hargrave's edition of Co. Litil. p. 144. a. note (5), wit”? 
the very learned editor is of opinion, © that the term * fee-farm* is not proper) 
applicable to any rents, except rents- ſer vice. 5 

i cc Faxes 


Fee-Farm. 8 


« aver.“ He ſaid, he thought there were caſes in the equity 
books on this point, and deſired the cauſe to ſtand over till | 
this day, that they might be looked into.—AnD THE Court wm 
now, on the principal poinr, declared their opinion, that the 4 
rent ſhould be paid without any deduction for the land-tax ; 
and founded themſelves on the authority of the caſe of 
Brewfter v. Kitchen, 1 Ld. Raym. 137-3 1 Salk. 198.; Carth. 
1 438.; and Hogpwoed v. Barefoot, 11 Mod. Rep. 230.—As to 
& the other point, they were of opinion againſt the defendant, 
57 for that the rent was, in its nature, a rent- ſeck, and the party | 
| could not diſtrain but under the ſtatute, and therefore, in his 
" zyowry, he ought to have brought his cafe within it.—But, 
x the merits were in the defendant's favour, it was agreed, 
. that the Cemurrer ſhould be allowed, without coſts on either 


ide. 


Felony. 


Hoss Es are c:ttle within the Black Act. The priſoner was The King v. 
capitally convicted on an indictment, “ for feloniouſly, un- Aar 
lavfully, knowingly, wilfully, and maliciouſly ſhooting and, „ 

« killing one mare, of a mixed red and white colour, and one: Black. Reh. 72 3. 
brown ſtone colt, the goods and chattels of one Matthew | 
« Batten,” againſt the form of the ſtatute.— The Black Act, „ 
9 Gee. 1. c. 22. makes it felony, without benefit of clergy, if 4 
any perſon (inter alia) ſhall & unlawfully and maliciouſly kill, 
„ maim, or wound any cattle.” — And after conviction, it 

was moved in arreſt ot judgment: iſt. That the mare and 

colt are not averred, in the indictinent, to be cattle within 

this ſtatute. 2dly. "That the word cattle does not by law 

necellarily include horſes, mares, and colts. Upon theſe ob- 

jections. Blackftone, J. who tried the priſoner, reſpited the 

judgment till the next aſſizes, and laid the caſe before all the 

judges At Serjeant's-Inn, who unanimouſly agreed, that, as 

the {tatute 22 and 23 Car. 2. C. 7. had made the offence of 

killing horſes by night a ſingle felony, this ſtatute, 9 Geo. 1. 

was only to be confidered as an extenſion of that ſtatute. 

and fine precedents were cited of capital convictions (but 

none of executions) upon this branch of the ſtatute, Where- 

tore it was agreed, that judgment of death ſhould be given at 

the next aſſizes. 

Otrences againſt the Black Act may be proſecuted in any rhe King v. 
county at the option of the proſecutor.—An indictment was Richard Mortis. 
found at Hicks's Hall, and brought to the Old Bailey, againſt OY 
the priſoner, for felonioufly, &c. ſhooting at one Thomas, Blacl. 725 
Parkinſon, in the county of Hertford.— The Black Act, 9 Geo. 1. 

Cc. 22, ſect. 14. directs, that all offences againſt that act 
(of which this is one) may be enquired of, examined, * 
| an 


r 
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and determined, in any county in England, in ſuch mange alla 
and form as if the fact had been therein committed. -G. a 
who ſat at the Old Bailey, doubted whether a private protceutir _ 
had a power to proſecute in any county, at his own option; 9 hatte 
whether a ſpecial commiſſion muſt not be granted for tlis on 
purpoſe, bv the king: and, therefore, poſtponed the tri:],— . 
But, on diſcourſe with the reſt of the judges, the firſt day of my 
this term at Serjeant's-Inn, it was generally agreed, that the 0 
words of the ſtatute extend to give the proſecutor the option mm 
of chooſing his own county; and ©erefore that this indicl. 3 
ment ſhould be tried at the Old Bailey. 4 
The King v, The defendant had been committed under the 2 CG. 5, e. 
Wyer, ic. If 28. for receiving part of a cargo belonging to a veſſel int: S 
28 Geo. 3. B. R. D — 5 „ « « 
2 Ter. Rez: 77. Thames, knowing the fame to be ſtolen. And being now wy 
brought up by habeas corpus, it was moved that he mig bs 4 
bailed ; for though he was committed as for a felony, yet 4 
under the 2 Geo. 3. c. 28. he ought only to have been con- . 


mitted as for a miſdemeanor: as the twelfth ſection of tau 5 
ſtatute enacts, & that every perſon who ſhall buy or rc 


a 7 in 

& any part of a cargo, & c. knowing the ſame to be ſtoln, 50 
« ſhall, being thereof convicted by due coutfe of lun, b. | 
hall, being thereof convicted by due couris of lag, 5 

ce 


tranſported for fourteen years, according to the laws in lac, 5 
for the tranſportation of felons.“ And it was contendech en. 
the latter words did not conſtitute a felony, but only explained 


Ld 
La 


the manner and time of the puniſhment.— PER Cui: f 
By the 3 and 4 V. and M. c. . ſ. 4. receivers of ſtolen geo- 8 
may be proſecuted as felons. By the 1 Aun. ſt. 2. c. 9. .. 2. ; 
they may be puniſhed as for a miſdemeanor, where the princt- 


pal felon is not convicted. "Then came the ſtatute, 2 6. 
c. 28. and though the 12th ſection ſays, he ſhall be trin.- 
ported for fourteen years; yet by the fourteenth ſection, any 
perſon ſtealing, or unlawfully receiving ſtolen goods, know!!! 
the ſame to be ſtolen, ſhall, on diſcovering two other c.. 
bz fenders, be entitled to a pardon for all ſuch felonies. —Prifope 
4 | remanded, 
1 The King v. The defendant having been committed for that * with 
ey TO force and arms, he made an aſſault on the proſecutor, with 
33 Geo. 3. B.R. intent feloniouſſy to teal, take, and carry away from the perſom, 
5 Ter. Rep. 169. & c.“ was, on motion, diſcharged on bail, becauſe the commit- 
ment did not ſpecify any offence within the ſtat. 7 Ges. 2. c. 21, 
on which he was committed. PER Curiam: That favie 
LE enacts, that “ if any perſon ſhall, with any offenlive weapon 
1 or inſtrument, unlawfully and maliciouſly aſſault, or ſhall b 


* — RO ODT os 


4 menaces, or in, or by any forcible or violent manner, demand 


— 


any money, goods, or chattels of, or from any other peri» 
with a felonious intent to rob, or commit robbery upon ſuch 
perſon ; ſuch perſon fo offending, being thereof lawfully con 
victed, ſhall be, and be adjudged guilty of felony.” And 
here the defendant was neither charged with having _ 0 : 

| aſtaul 


RR 
693— 
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af aſl with an offenſive weapon, or with having hy menaces, 
or in a violent manner, demanded money, &c. of the profe- 
curor, which are the offences mentioned in this act; and the 
atter part of the commitment is alſo objectionable in not 
e the de fendant with a felonious intent to rob, but 
merely with an intent feloniouſly to ea, tale, and carry 


array, c. (1). 


I was moved on behalf of Richa: 11 Horny, and two others, Rex v. Horner, 
ght _ "14 * Ta, Ter. 


who had been removed by habeas corpus, that they m- 
15 to bail. The commitment ftated, that the priſoners 205 
ere charged « with defrauding and robbing Tohn Cunnett, of 
« Duns ord, veoman, at Crediton, in the county of Devon, 
« under divers falſe pretences, of the ſum of nine teen 
guineas in gold, and a ten-pound bank of England bill,” 
20d that they we re con imitted by a magiſtrate of that county, 
to the county # gaol,. until the next generai gaol-delivery tor 
. K the {aid Counts, or until they {hall be thence delivered by 
due Courſe of law.“ Upon the information taken before 
the magiſtrate, it appeared, that they decoye<d the ee 
into a public-houſe, and had there obtained the money of h 
for the purpoſe of playing at cards; and after having prev: led 
upon him once to ns the cards for one of them (though he 
pottively {yore that he had not engazed in play on his ow! 
account), under pretence of his havi ng loft the money to one 
of the confederates, they ſwept it of the table, and went 
away with it, It was onen ed that the charge, as ſtated 
i" the Commitment, being {nort of a charge of felony, and 
mounting to a miſde neanor only, the priſoners were entitled 
to be di charged upon bail: which was oppoſed, on the 
ground, that if enough appeared upon the depoſitions to 
ſulisfy ths Kart that a felony had been committed, they 
would not ſuffer the public to be deprived of the ben 1ofit of 
taz example, becauſe theréè might be a defect in the form of 
e warrant : that whether the offence charged was, or was 
not a felony, might be a matter of 15. nen zicgty: but that 
es of this nature had been often ſo conſidered —Buir er, . 


105 nilar caſes have often been ultima:cly iv contidered : but :/ 

7 ales of this ſort, the courſe has aways been to leave it to 
tne jury to de ter mine, qu anime, the money was obtained; 
an! it they hould think that it was obtained upon a pie 
concerted plan to rob the proſecutor of his money, that 1t 
wauld in ſuch caſe be felony. Upon this principle, at the 

Old Bailey, a man was protecuted for felony, who had Ob- 
ined money by dropping a ring, wrapped up in a bill ar 
icccipt, purporting that the ring had colt four ſcore bound, 

when in fact it was worth little or nothing: and upon this 
indictment the man was convicted. The Court, in ſuch a 


im. 


(1) Sze. the King v. Judd, ante, vol. 1, p. (82. 


caſe, 
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caſe, never form any judgment whether the facts amount t 
felony or not; but merely whether enough is charged to 
Juſtify a detviner of the priſoner, and put him upon hi 
trial. Motion denied. f | 
The King v. In an indiciment for uttering a forged bank note, the 
ö 5 Be 

Jenny, _—_ words. purperting to be a bank note, mean, that the note, 
00d, Mic. Ter. upon the face of it, appears to be a bank note, and the want 
20 Geo. 3 B. R. Of ſuch appearance cannot be ſupplied, fo as to ſupport the 
z Doug. zoo. indictment, by any repreſentations of the party wien he dif. 
poſed of it.— Ihis was an indictment for forgery, for that he, 
« having in his cuſtody a certain forged and counterfeited 
«© paper-writing, purporting to be a bank note, the tenor of 
e which forged and counterfeited paper-writing is as fellows, 
viz.— No. F. 946. 1 promiſe to pay to John Wilſon, ½. er 
« bearer, ten pounds. Lindon, March qth, 1770. Por ſelf and 
& company, of my bank in England. L. 10. Entered, John 
« Jones —feloniouſly diſpoſed of and puta way the ſaid forged 
« and counterfeited paper-writing, as and for a goo and 
true bank note, well knowing the ſame to be forged and 
“ counterfeited, with intent to defraud James Rayner, again 
« the form of the ſtatute, &c.'**—A ſpecial verdict was 
found, viz. that the paper-writing, purporting to be a bank 
note, was not a note filled up by any of the officers of the 
governor and company of the bank of England, or entered i. 
any of their books, but was forged ; that the priſoner, well 
knowing it not to be a note of the governor, &c. but to be 
forged, averred it to be a good bank note, and diſpoſed of it 
as ſuch to James Rayner, with intent to defraud him, and that 

Rayner took it from the priſoner, and gave him 10l. tor it, be- 
lieving it to be a true bank note.—lt was argued, on the part of 
the proſecution, that the charge and finding were ſufficient to 

convict the priſoner. That, if a forged note is made in the 
form and appearance of a bank note (which this was) it 

purports to be one, although not ſigned: differing in this 
reſpect from a forged deed, which cannot be faid to purport 

being a deed till it is ſigned, the ſignature being of the ellence 

of that fort of inſtrument. That, from the finding, it ap- 
peared, that the note purported to be a bank note to the man 

who received it, and that fimilitude is not at all neceſſary to 

conſtitute a forgery. But it was admitted, that the finding did 

not ſupport the fixth count. AND Lord MaNnsFLlELD, 

Ch. J. ſaid, that the repreſentations of the priſoner to Rayner, 

after the note was made, could not alter the purport, which 1s 

what appears on the face of the inſtrument itſelf. Though 

ſuch repꝛeſentations might make the party guilty of a fraud or 

cheat (1).—Ptiſoner diſcharged. KY 

e 


(1) The priſoner had been indicted, and brought to trial, as for 2 
fraud, before Black/;ne, J. at the former aſſizes, but, as he entertaines 


a doubt 
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The ſtat. 18 Geb. * 19. which enables the Court, in The King v. 
certain caſes, to make an order on the treaſurer of the & county, Ih Myers, 


o. 1. B. R. 
Ref. 237. 
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ridings or diviſion, where the offence was committed, to pay 25 Ge 
the proſecutor and his witneſſes their ex, ences, extends to 6 Ter. 


mnfernar diftrifts, having furiſdiction to try felons, and raining 
their own rates fimilar to tne county rates. This was an in- 
diAment againſt the defendant, as treaſurer of the diviſion of 
Keſteven, in the county of Lincoln, for d ſobedience of an 
order made upon the defendant, by Mr. Barca Hotham, for 
the payment of 111. 38. 6d. for the coſts incurred by a proſe- 
cutor and his witneſſes, in proſecuting and giving evidence 
before the grand jury, upon an indictment againſt R. Mac- 
dnald, for privately ſtealing from the perſon in the borough 
of Stamford, which ig locally fituated in the diviſicn of Reſteven. 
The mayor and aldermen of the borough of Stamford, as 
juſtices of the peace for the borough, together with the re- 
corder or his deputy, have by preſcription a juriſdiction to try 
perſons charged with capital and other offences committed 
within the borough, which juriſdiction they have heretofore 
excrcif.d, and have yet power fo to do. There is a diſtinct 
treaſurer for the borough of Stamford. They raiſe their own 
ates within the borough ſimilar to the county rates, and the 
inhabitants of that borough are not rated, nor ever contribute 
to the rates for the diviſion of Keſteven, or receive any relief 
tom the rates levied within the diviſion of Keſteven. No 
part of the rate levied within the borough is ever applied to 
pay the coſts or expences of proſecutions when the priſoners 
are tried within the borough: but when ſuch coſts and ex- 
pences are allowed by the Court, they are paid out of the 
eſtate of the corporation. The juſtices for the borough of 
Stamford have excluſive Juriſdiction within the borough; and 
the juſtices for the diviſion of Keſteven do not interfere, nor 
have any jurifliftion within the borough.-— ITHH QUESTION 
was, Whether under the circumſtances of this caſe, the 
treaſurer of the diviſion of Keſteven is liabie to defray the ex- 
p-nces of the proſecutor and witneſſes, for offences committed, 
vr ſuppoſed to have been committed, within the borough of 
Stamford, and proſecuted at the aſſizes in and for the county 
of Lin:oln ?—"The 24 Geo. 2. c. 3. ſ. 3. enacts, that when any 
poor perſon ſhall appear on recognizance in any court to 
give evidence againſt another accuſed of felony, the Court 
may, on conſideration of the circumſtances, order the 


— 


* 
* 
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2 doubt whether the offence was not rather a forgery, with intent to de- 
fraud the Bank, the priſoner was a«quitted on that o caſion, and the 
preſent indictmant preferred. Lord Mansficld ſaid, he thought the caie 


clear at the trial, but that he had directed a ſpecial verdict ca account of 


the doubt of Blaclſtone, J. | 
Vol. III. Oo treaſurer 
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treaſurer of the county, or place in which the offence wy: 
committed, to allow his expences. Then the 18 Ge. MM - 
19. ſ. 7: in amendment of the 27 Geo. 2, enacts, “ that th: 
& Court before whom any perſon, &c. has been tried and 
« convicted of felony, or tried and acquitted of felony, in caſe 
© there was reaſonable ground, &c. may order ?he treaſurer at 
& the county, riding, or diviſion, in which the offence ſhall 
% have been committed, to pay to the profecutor {ſuch 
© reaſonable coſts, &c. as ſhall appear to the Court, &c.” 
Lord KEN VON, Ch. J. When the legiſlature were laying 
it down as a general rule that in particular caſes the expences 


of bringing an offender to juſtice ſhould fall on the diſtri 


where the offence was committed, and not on the individual 
who proſccutes, it ſeems reaſonable to ſuppoſe that they in- 
tended that thoſe expences ſhould he borne by the diſtrict, of 
whatever deſcription, where the offence was committed. I 


would not, however, rely on the reaſon and probability of 


the thing againſt the poſitive words of an act of parliament: 
but when the reaſon tends to enforce the act, it is fair to re- 
fort to it in explanation of the words of the ſtatute. The 
queſtion here is, whether the words * county, riding, or di- 
viſion,” in this act, are to be taken in their ſtrict technical 
ſenſe; or whether the word “ dirifon,” as it is here uſcd, 
does not apply to inferior diſtricts. Now in order to de- 
termine that, it becomes neceſſary to advert to the 27 Gev. 2. 
becauſe the ſtatute in queſtion was profetledly paſſed to amend 
that act. In the ſtatute 27 Geo. 2. the order. is to be made 
on the © treaſurer of the county OR FLACE in which the 
effence was committed; and there is no doubt but that the 
word place is ſuffciently comprehenſive to include the 
borough of Stamford. And the gth ſection of the 18 Geo. 3. 
c. 19. enables the magiſtrates of “ any county, riding, di- 
viſion, city, town corporate, franchiſe, or liberty, in quarter 
ſeſſions allembled, to make ſuch regulations with regard to 
the allowance of colts and charges to the proſecutor as they 
think reaſonable, which, in my apprehenſion, leaves no doubt 
whatever in this caſe : thoſe magiſtrates are only to make 
regulations reſpecting their particular juriſdictions ; for it 
would be highly unreaſonable that the juſtices of a particular 
town or franchiſe ſhould make orders to regulate the con- 
duct of the officers of the county at large, over whom, in 
general, they have no juriſdiction whatever. Therefore, on 
the reaſon of the thing, on the conſtruction of this act of 
parliament, and on the other acts which were made in pati 
materid, I think it was the manifeſt intention of the legii- 
lature, that the word “ diviſion” ſhould apply to all ſuch 
places as are mentioned in the 27 Geo. 2. and confequent!y 
that this order cannot be enforced by indictment, it having 


been improperly made.—A$SHHURST, J. of the fame opinion. 
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-Grost, J. agreed. —LAawRENCE, J. The ſtatute 18 Ges. 
c. 19. was certainly intended to remedy the defects of the 
former laws, and to make a general proviſion for the allowance 
of expences in all-caſes, whether the proſecutor were bound 
by recognizance or ſubpoena, or whether the party accuſed, 
were or were not convicted. Now if a poor perſon be bound 
by recognizance to proſecute for an offence committed in 
Stamford, there is no doubt but that the order under the 
ſtatute 27 Geo. 2. for allowing the expences may be made on 
the treaſurer of the borough of Stamford: and it is impoſſible 
to ſuppoſe that the legiſlature intended that if the proſecutor 
appeared on recognizance, his expences ſhould fall on the 
borough of Stamford, and if on ſubpoena, that they thould be 
borne by the county at large. Verdict of acquittal to be 
entered. Thu 


Fines and Recoveries: 
FINES. 


A FINE taken in Scotland, and regular in every reſpect, er- 5.149 ». 
cept that it was not taken in the preſence of an attorney of Sin lar, et af: 
any of the courts of Weſtminſter-Hall, was allowed by the 1 Ag 
Court on an affidavit made by Set, the demandant, that : Bld. 386. 
there was no ſuch attorney reſident in or near the place 
where it was taken. — See Say and Smith, 2 Barnes, Sup. 31. 

A fine may be acknowledged de bene eſſe, by a fome cover? Moreau”s Cafe, 
without her huſband, when her huſband has previouſly ac- Be OM en 
knowledged it, and is abroad. — It was moved, that Ar, m1. NE : 
Aoreau, wife of Moreau, might levy a fines without her 
huſband. It appeared, that in 1759, the lands were fold by 
the huſband, who covenanted that he and his wife, when of 
age, ſhould levy a fine. When the wife came of age, ſhe 
refuſed to join in it; but it was levied by the huſband alone, 
who is now gone abroad and refides in foreign parts. The 
wife now conſented to levy it; but the huſband was abſent. 

It was ſaid, that it had been uſual in ſuch caſes for the cur- 
ſitor to make out a precipe to the wife, as a feme fole; but no 
example of it was produced upon the motion.—1 ns Court 
would make no rule to authenticate ſuch a fine. But it was 
afterwards acknowledged de bene eſe, before the Lord Chief 
Juſtice, then in Court. 
It ſeems that a tenant in tail having committed a felony may William Stevens 
before conviction bar the next heir in tail by a fine. On the & g Mary 
g oſtard, alias 
23d of April, Fames Cgſtard murdered his mother, who was Pigg v. Sarah 
tenant for life of the premiſes, and before he entered into the Winning. widows 
lands, by deed of the 24th of June, 1762, between himſelf of the a 


brit part, the leffor of the plaintiff of the ſecond part, and Ann Stecen. cg. 
O02 ö Bigg, I1mothy Pearſe, 
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Steele, Hil. Ter. 


4 Geo. 3. C. B. 
2 Vils. 219. 
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Bigg, her mother (adminiſtratrix of Fdward Bigg, her father), 
of the third part, covenanted to levy a fine ſur conuzance, &c. 
to the ſaid Ann Bigg, with proclamations, to the uſe of him- 
ſelf for life, remainder to the leſſor of the plaintiff for lite, re- 
mainder to J. C. remainder to his own right heirs in fe, 
In Trinity term, 1762, the fine was levicd accordingly, and 
afterwards James Cgſtard, the conuſor, was convicted of the 
murder. — IHH QUESTION was, Whether a tenant in tail 
having committed murder, can afterwards, before convictio, 
levy a fine, and bar the next heir in tail; and if he cannot, 
the judgment of the Court muſt be with the defendants. — 
ft, It was argued for the plaintiff, that the eſtate tail was 
extinct by the fine, as much as if tcnant in tail were dead 
without itlue, becauſe two fees, expectant one upon another, 
cannot ſubſiſt in the ſame perſon. —2dly, Becauſe by the 32 
H. 8. c. 30. the tine 15 declared to be a bar, and a diſcharye 
of the eſtate rail, — 3dly, Becauſe the ſtat. Weſtm. 2. having 
made eſtates tail a kind of particular eſtate, they are (th 
protection of the ſtatute being gone by the fine), like al! 
other particular eſtates, ſubject to merger and extinguiſh- 
ment when united with the abſolute fee. Symend v. Cid. 
more, 1 Salk. 338. it was admitted that if tenant in tail makes 
a leaſe for years, and is attainted, the king fhall avoid the 
leaſe where he is intereſted : but where the king is not in- 
tereſted, as here he is not, all the facts (as was ſaid) done by 
a felon murderer, tenant in tail, between the ſtroke and the 
attainder, are valid to convey.— On the other fide for the 
defendants it was objected, that the operation of the fin: 
veſted a fee in the couuſor which inſtantly became forfeited. 
To this it was anſwered by Gould, Juſtice, that the deed to 


lead the uſes of the fine is to be conſidered as part of the fine 


Roe, leſſee of 

Roach. widow, 
v. Popham, 

et 4 Mic. Ter. 
19 Gen, 3. B. R 
1 Doug. 24. 


itlelf, and that in deeds of uſes the intention of the partics 
muſt always govern ; that here the intention of the parties 15 
Clear, that a fee could not velt in the conuſor, and that ſuch 
intention ſhall repel the preſumption of law. — THE CovkT 
inclined to give judgment for the plaintiff, but a ſecond 
argument being detired, there was an wterivs conciliun; but 
the caſe was never argued again. | OE 

If a tine is levicd by tenant for life, remainder-man in tail, 
and reverſioner in fee, a declaration of uſes by the tenant tor 
life and remainder-man in tail, does not bind the reverſtoner, 


without his privity. And when no uſes are declared, paro! 


evidence may rebut the reſulting uſe to the conuſot in tavour 
of the conuſee, without any written declaration of the utcs 
in his favour, —By marriage-articles, bearing date the 28th 
of February, 1734, Latitia Harris, and P;/thuma het 


daughter, the one being tenant for life, and the other en- 


titled to a remainder in tail, of a truſt eſtate, in contemplation 
of a marriage about to be celebrated between Po//huma 


Harris 
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Harris and Milliam Taylor, covenanted to levy a fine, and 
to ſettl» the lands in queſtion on truſtees, in ſtrict ſettlement, 
with a remainder in fee to Po/thuma. The legal eſtate of the 
whole, and the equitable eſtate in the reverſion in fee, ex- 
pectant on Paſehbuma's eſtate tail, had deſcended to Tome 
Harris, eldeſt fon of Latitia's huſband by a former wife. 
He was not a party to the articles of 1734. But, in 1735, a 
fine was levied, in. which JV iiliam Taylor, Themas Harris, 
Letitia, and Poſthuma, were conuſors, and the truſtees in the 
marrtage-ſertlement conuſees. Thomas Harris died without 
flue, in 1736, without having joined in any declar tion of 
th: uſes of the fine, and was ſucceeded by lis full fiſter 
Elizabeth, the leflor of the plaintiff, who was his heir at law, 
and the heir at law of her father as to the reverſion. PY 
uma had two daughters, but ſhe ied in 1729; one of her 
daughters in the ſame year, and the other in 1740, both 
without iſſue; and Letitia died in 17-1. This ejectment 
was now brought by Elizabeth againſt the truſtees, on the 
ground, that the declaration of uſes in the marriage-articles 
did not operate againſt Thomas Harris, he not being a party 
to them; and that where there is no declaration of the uſes 
of a fine (which by the ſtatute of fraud, 20 Car, 2. Cc. 3. 
. 7. muſt be in writing), they reſult to the conuſors.— 
BULLER, J. before whom the cauſe was tried, being of that 
opinion, directed a verdict to be found for the plaintiff, but 
with leave to move for a new trial without coſts. At the 


trial, the counſel for the leſſor of the plaintiff had objected to | 


the reading of the marriage-articles, becauſe the reverſioner, 
under whom ſhe claimed, was not a party to them, and there 
was no evidence of his knowing that there were ſuch articles: 
but the judge over-ruled this objection, as they made a 
necetſary part of the defendant's tile, and it was clear, that 
it was no objection againſt reading a tit]e-deed. that the perſon 
again!t whom it was produced, was not a party to it.—lt 
was now contended, for the defendant, that the clauſe in the 
ſtatute of frauds, requiring that declarations of truits and 
confidences (and which is held to include uſes), ſhould be 
made by fome writing ſigned by the party, extends, in the caſe 
of fines, to third perſons only, and not to the conufors and 
conuſees of the fine. That the reſulting uſe to the conuſors 
may be rebut:ed in favour of the conuſees, by parol evidence, 
ſaewing ſuch to have been the intention of the parties. That 


this doctrine is fully eſtabliſhed by the cafe of Lord Althani v. 


tne Karl of Angleſea. E. 8 Ann. Gilb. Rep. 16 Piggot on 


Ree. S. C. Thar it being a mere queſtion of fact and in- 
tention, in whom the uſes of the tine in the preſent caſe 
veſted, that queſtion ought to have been left to the jury, 
and that there could be no purpoſe imagined for levying the 
line, and making the truite?s conuſees, except to confirm 
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the marriage-articles.— Lord MANSFIELD: The caſe cited, 
is good law. There, there was evidence to rebut the re- 
ſulting uſe; but here I ſee no proof of intention on the part 
of the reverſioner in fee. He was aot a party to the 
marriage-articles, If he had been, that would have been 
ſtrong evidence againſt any reſulting uſe to him. The form 
of a fine ts to give a title to the conuſee ; but, in truth, it is 
for the convenience of the conuſor; and, from the conſtant 
_ulage, the preſumption is, that it is levied to his uſe. This 
indeed is liable, like all other preſumptions, to be encountered 
by contrary evidence; but here the reverſioner in fee has 
done nothing to rebut the preſumption.—Rule diſcharged, 


Doe ex dim. When once the five years, allowed to an infant to make 
| rs an entry for the purpoſe of avoiding a fine, begin, the time 
Fr. Ter. continues to run, notwithſtanding any ſubſequent diſability. — 


31 Geo. 3. BR. On a ſpecial verdict in this ejectment, it appeared ¶ inter alia] 
4 Ter. Rep. 300. (1), that in Trinity term, 1775, a fine ſur conuzance de droit 
come ceo, &c. was levied of the premiſes in queſtion, between 
C. Langlois, plaintitf, and the defendant deforciant; and the 
laſt proclamation of that fine was in Eaſter term, 1770. The 
l:ffor of the plaintiff, auben the fine ⁊uas levied and proclaimed, 
Twas an infant, but attained the age of twenty-one, on the 
26th of February, 1784; he was then at large in England, 
and continued ſo to be until the 17th of December, 1784, 
when he was arreſted, and impriſoned for debt, and was kept 
and detained in priſon, continually from that time, until the 
16th of September, 1789; and on the 17th day of that 
month he, claiming title to the premiſes in queſtion, made 
an actual and perſonal entry thereon in due form of law, to 
avoid the fine, and ejected the defendant, &c.—ONE 
QUESTION was, Whether he were bound by the fine, being 
an infant at the time it was levied, and having been in priſon 
ſhortly after he came of age, fo that five years had not elapſed 
ſince he came of age free from the diſability of impriſonment? 
-—LD KExnyon, CH. J. I never heard it doubted till the 
diſcuſſion ef this caſe, whether, when any of the ſtatutes of 
limitations had begun to run, a ſubſequent difability would 


ſtop their running. If the diſability would have ſuch an 


operation on the conſtruction of one of thoſe ſtatutes, it 
would alſo on the others. J am yery clearly of opinion on 
the words of the ſtatute of fines, on the uniform conſtruction 
of all the ſtatutes of limitations down to the preſent moment, 
and on the gencrally-rec.ived opinion of the profeſſion on the 
ſubj-Ct, that this queſtion ought not now to be diſturbed. It 
would be miſchievous to refine, and to make nice diſtinctions 
between the caſes of voluntary and involuntary diſabilities ; 


3 — — 


(i) S.c the caſe ſtated at large, in vol. I p. 573. 


but 
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but in both caſes, when the diſability is once removed, the 
time begins to run. —ASHHURST, |. If the diſability be once 
removed, the time mult continue to run, notwithſtanding 
any ſubſequent diſability either voluntary or involuntary ; and 
even if there were any diſtinction between the two kinds of 
diability, the preſent is againſt the plaintiff, for the im- 
priſonment for debt was in conſequence of his own voluntary 
at,—GRosE, J. J have not the leaſt doubt the words of the 
ſtatute are clear in themſelves ; and there is a paſſage in Shep. 
Touchſt. 30. which is deciſive of the queſtion. It is there 
ſaid, © if they be in England at the time of levying the fine, 
and after go beyond the ſeas, and ſuFer the five years after 
the proclamations to paſs; in this caſe they ſhail have no 
longer time, except they be ſent in the king's ſervice and by His 


cmmandment.” But here 1 conſider the leſſor of the plain- 


tif as having brought this difability on himſelf. 


William Naunton, being in his life-time ſeiſed in fee- Dillon v. Leman, 


ſumple of the lands in queſtion, died fo ſeiſed thereof in the 4% Nic. Ter. 


: a . 36 Geo. 3. C.B. 
month of Auguſt, 1758, leaving Mary Dillon, mother of the 3 Hen. Black $84, 


aid plaintiff, Fohn Talbot Dillon, then the wife of Francis 


Dillon, his heir. Upon the death of the ſaid William Nawnton, 


Wiikam Leman entered into the ſaid lands, and became 
tortiouſly ſeiſed thereof, and being ſo ſeiſed, in Hilary term, 
1765, levied a fine ſur cognizance de droit come ceo of the ſaid 
lands, whereupon proclamations were duly had, according to 
the form of the ſtatute in ſuch caſe provided, the ſaid Mary 
Dillon, being under coverture with the faid Tn, Dillon, 
at the time of the levying ſuch fine. On the 20th of 
February, 1765, the ſaid Mary Dillon died under coverture of 
the ſaid Francis Dillon, as atorefaid, leaving the ſaid John 
Talbat Dillon, then of the age of twenty-one years, of found 
mind, out of priſon, and within this realm, her ſon and heir. 
No entry or claim was made on, or to the faid lands, by, or 
on behalf of the ſaid Francis Dillon, or Mary Dillon, in her 
life-time, nor at any time afterwards by the ſaid Francis 
Dillan, nor by the ſaid Jahn Talbot Dillon, until the year 
1787, when he made an entry to avoid the ſaid fine. And 
the queſtion was, Whether on the above caſe, the ſaid hn 
Talbot Dillon was barred by the ſaid fine from recovering the 
ſaid lands? And it was argued, thai the plaintiff, Fohn Talbot 
Dillon was not barred by the fine, being the heir of Many 
Dillon, who was under the diſability of coverture, at the 
time when it was levied, and died under that diſabil'ty.— THE 
Loxy Cn. J. declared ſhortly the opinion of the Court, that 
the exception in the firſt branch of the ſtatute, 4 Hen. 7. and 
the proviſo at the end of it, were to be taken together; that 
being fo taken, they did not amount ſo much to an exception 
as a faving, the true meaning of which was, that te rights 
of theſe perjons wit were under diſabilities, and of their heirs, 
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avere ſaved as lang as the diſabilities continued, and five n 
after, but no longer, therefore that the heir nat being ki, 
diſabled, was barred, unleſs he purſued his right within the fire 
years after it accrued, by the death of his anceſtor dying under a 
difability ; and conſequently, that the plaintiff in this caf- wa, 
= prevented bv the fine from recovering the lands in que ion. 
Doe ex dim. Where a tenant for life levies a fine, though it is no bar 
Lee Compere, . k 2 k S 
Hicks & a}, to thoſe in remainder, yet the remainder-man muſt make an 
Mic. Ter, entry before he can maintain an ejetment.——lIn eject ment for 
33 Geo. 2. BR a manor, meſſuages, and land in the parith of Winchcombe, 
7 7%: £9433 in the county of Glouceſter, the declaration contained tun 
counts, one laying the demiſe on the 25th of March, 17:94, 
the other on the zd of June, 1797. A general verdict was 
taken for the leflor of the plaintiff at the trial; and a nw 
trial was moved for, and a rule to fhew cauſe obtained on tw; 
grounls The ſecond, which 1s only material to be noticcd in 
this place (and which went to the fri} ceunt only), was, that 
while the premifes wer? in the poſſeſſion of Anthony Conor» 
(brother of the deviſor), as tenant for life under the fame wi, 
under whom the defendants claimed, he levied a fine, and 
the leſſor of the plaintiff whoſe right of entry was not ther: by 
bound, not having made an 2Ctal entry before the '2d cf 
June laſt, could not recover upon the firft demiſe which was 
antecedent to that time. — LD Keny:Nn, Cn. J. faid, that 
on this point he was inclined to yield to the defendant's 
objection; but that it was unn-ceflary to diſcuſs it in this 
caſe, as the plaintiff was, at all events, entitled to a verdict on 
the ſccond count; and if the plaintiff were entitled to the 
meſae profits antecedent to the day of the demiſe laid in that 
count. he might rec ver them, notwithſtanding this, by 
proving his title before that period (1). | | 
Lee Compere v. And as an actual entry is neceſſary to avoid a fine, the 


Te. Ter party fo avoiding it cannot recover the meſne profits that ac- 
28 Geo. 3 BR, crucd before ſuch entry. Allo if a declaration in treſpeſs contain 
7 Ter. Rep.727 two counts, and the defendant plead to one, and ſuffer judg- 


ment by default on another, and, on the trial of the firſt, the 


plaintiff only prove one act of treſpaſs, which is covered by 
the ſecond count, he is not entitled to a verdict on the firit 
count. — |! his was an action of treſpaſs for meſne protits. | he 
firit count in the declaration, ſtated the entry and expulſion 
on the 25th of March, 1794; the ſecond was exacily 
ſimilar to the firſt, except that it ſtated the entry and ex- 
pulſion on the 3d of June, 1597. To the firit count, the 
defendant pleaded the general iſſue; on the ſecond, he ſuffered 
judgment to go by default. The venire was awarded, as 
wel! to try the iftue joined on the firſt count, as to alicts 
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(1) See the other point made in this caſe, under the title Us Es and Tauss. 
| | damages 
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dzmages on the iaſt. On the trial, the jury found the value 
of the meſve profits from the 25th of March, 1794, to the 2d 
of ſune, 1797, to be 10251. 15s. and the value of the meine 
profits, from the 2d of June to the 30th of January, 1748, to 
be 21:1. 28. and the coſts of the writ of poſſeſſion, 81. 128. 
And a ſpecial caſe was reſerved for the opinion of this Court. 
The facts were ſhortly as follows: Anthony Compere, who 
was on:y tenant for lite of the premiſes in queition, levied a 
fu“ in Michaelmas term, 14 Geo. 2. the uſes whereof were 
declared to enure to the ſaid Anthony Compere, in fee. W hen 
this fine was levied, the premiſes itood limited in remainder, 
unto Anthony Compere, the father of the plaintiff, for life; re- 
mainder to truſtees, then to the firſt and other ſons in tail- 
male. Anthony Compere, who levied the fine, and was only 
tenant for life, m de his will, and died on the 11th of Oc- 
tober, 1764. The defendant claimed to be entitled under 
his will. Anthony Compere, the father of the plaintiff, died on 
the 19th of March, 1794, leaving the plaintiff, the ſaid Lee 
Compere, his eld. ft fon. On the 2d of June, 1797, the plain- 
tif, Lee Compere, made an actual entry into the premiſes for 
the purpote of avoiding the fine, levied by Anthony Compere, in 
Michaclmas term, 14 G. 2. and immediately afterwards 
brought an ejectment in the court of Ning's Bench for re— 
covery thereof; the declaration in ejectment contained two 
counts, in one of which the demiſe was laid on the 3d of 
June, 1797, and in the other on the 25th day of March, 
1794.—On the trial of the ejectment, a verdict was given 
for the plaintiff, and entered on that count only in which the 
demiſe was laid on the 3d of June, 1797; final judgment was 


foned, and a writ of poſſeſſion executed. W hereupon this 


action was brought for the recovery of the meſne profits.— 


Tun QUESTIONS intended to be ſubmitted to he Court, 


ere, FIRST, Whether the fine levied by Amibony Compere, 
had any operation? If it had, sEconDLY, Wnether the 
plaintiff, having made an actual entry to avoid the fine, is 
not entitled to the meſne profits before the actual entry made 
by him? And ſuppoting him not to be ſo entitled, then, 
THIRDLY, Whether the value of the meine profits from the 
2d day of June, 1797, and the coſts of the writ of poſſ-thon, 
or either of them, can be recovered on the firſt count of the 
declaration, to which the defendants pleaded not guil:y or 
ought te be aſſeſſed as damages on the Jaſt eount, upon which 
judgment was ſuffered by default? Lord K N VON, Ch. J. 
On the principal queſtion in this caſe | have no doubt, It was 
decided (whether rightly fo or not, I will not now enquire}, 
early in this century, in 1703, by all the judges, except Mr. 
Baron Price, that there mult be an actual entry to avo.d a 
tine, and that an cjectment cannot be hrought until ſuch entry 
has been made; and under the ſtat. 4 and 5 An. c. 16. f. on 
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the action muſt be brought within a year after the entry i, 
made. Now an action of -treſpaſs ſtands preciſely on the 
ſame tooting as an ejectment for this purpoſe ; and the plain. 
tiff could not treat the defendant as a treſpaſſer until he had 
himſelf made an entry on the land. It is faid, however, that 
it is unreaſonable that the plaintiff ſhould loſe the rents and 
profits of this eſtate in the interval, between the time when 
his right accrued, and the ſubſequent entry; and it has been 
contended that, becauſe a court of equity would give relief in 
ſuch a caſe, the plaintiff is entitled to the ſame relief in a court 
of law: but that concluſion by no means follows. There is 
a caſe in the books, in which the tenant for life having cut 
down timber and died, Lord Chancellor Cowper decreed 
relief againſt his executors in favour of the remainder-man, 
and yet the latter could not (1) have maintained an action at 
law again{t the executors of the tenant for life, for a9 per- 
ſonalis moritur cum perſong, We cannot conſider whether or 
not a court of equity would give relief in ſuch a caſe as this: 
it is ſufficient for us, fitting in a court of law, to ſay, that the 
defendant was in ſuch a ſituation, that the fine protected him, 
not only from an ejement, but from every action of treſpaſs 
until the entry was made to avoid the fine, In the caſe of 
Berrington v. Parkhurſt, as reported in Andrews, Andr. 136, 
Lord Hardwicke ſaid, that in the caſe of a tine, the party has 
no title before an entry, not on account of the ſtat, Hen, 5. 
but on account of the puiſſance of a tine at common law. 
This fine did not work a diſcontinuance; it was ſo holden 
in Stephens v. Britridge, 1 Lev. 36. But a fine has a certain 


operation (which I will not attempt to deſcribe ; nor diſculs 


the queſtion reſpecting the difference between a diſcon- 
tinuance and diveſting of the eſtate), which in the opinion of 
all the judges (except Mr. B. Price), makes it neceſſary that 
an actual entry ſhould be made to avoid it. With reſpect to 
the other poin:; as there was a judgment by default on one 
count, on which the plaintiff might have recovered all that he 
is entitled to, he ought in reaſon to bear the fruitleſs expence 
of the trial on the firſt count, "The damages therefore, muſt 
be aſieſſed on the ſecond count, and the plaintiff mult pay the 
colts of the trial that have been unneceſſarily incurred.— 
ASHHURST, J. It is a point very well ſettled, that an actual 
entry is neceilary to avoid a fine; but the party cannot ve 
faid to have been in poſſeſſion before he makes ſuch entry. 
Then the plaintiff not having been in poſſeſſion before entry, 
he cannot recover the meſne profits that accrued before.— 
Grosr, J. and LawRENCE, J. agreed on both points.— 


Per Curiam : Verdict to be entered up for the defendant on 


— — — — — — 
— 


* 


(1) But ſee 3 An. 737. 
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ke firſt count; and damages to be entered up+on the ſecond 


count for 220!. 145. | 
A bill filed in Chancery is no claim to avoid a fine. In a Jlumdiclitch 


trial at bar in ejectment, it was inſiſted for the plaintiff, iſt, Ne OY " 
That both the fine and poſſeſſion of the eſtate were fraudulent, Leman, Ea. Ter. 
and therefore void, But of ſuch fraud there was no degree of *5 <2 3- CB. 
evidence offered. 2dly, That a bill in Chancery had been * „ 993. 
fled, within the time of limitation, which was equivalent to a 

fal claim. BUT BY DE GREY, Ch. J. At the common 

h, according to Practon, a man might claim againft a fine 

at any time before judgment; but 7/4, who wrote after 

18 Edw. I. refers to tne year and day mentioned by the 

ſtatute of that year. At that time, as appears from 2 1/7. 518, 

tiere were three ways of putting in a claim fo as to avoid a 

fne—1ſt, By precipe quod reddat, or bringing a real action. 

2dly,By entering the party's claim on the record at the foot of 

the fine; which leads to an obſervation that there is a miltake 

in the Engliſh tranflation of the ſtatute of 18 Ed. f. ſt. 5. 

called Modus Jevandi fines, in the laſt ſection, “ if they make 

„not their claim of their action within a year and a day by 
© the county; as if the original had been e ne mottront 

Hur clatine de tour action pur le pay as it is printed in 

2 17. 511. whereas, in the later editions of the ſtature cor- 

"rected by the roll, it is /ur le pie, upon the foot of the fine. 

36, By an actual entry on the lands; or, if that was im- 

practicable, then by. what was eſteemed equivalent, viz. con- 

tinual claim. The ſtatute of 34 Ed. 3. c. 16. took away the 

bar of non-claim entirely, and left the parties at liberty at any 

time to falſify the fine. But the ſtatute of 4 Hen. 7. reſtored 

the doctrine of non-claim, though in ſomewhat a different 

ſhape. There is now no ſuch thing as claiming on the foot 

of the fine. As TO THE PRESENT (QUESTION, JW hether a 

hill in Chancery be a claim under the . of Hen, 7. (which 

requires it to. be by way of action or lawtul entry), moſt clearly 

it is not within the letter of it. A bill in equity is no action. 

Nor is the queſtion a new one; Catlin, Ch. J. in 16 Elia. 

s It down, „that a claim to avoid a fine by bill in the 

Chancery is not ſuſficient, but it muſt be by an action.“ 

Dalis. 116. The true rule is, that the claim muſt be of ſuch 

a nature as correſponds with tae eſtate. And therefore no 

entry by a _ceſeuy que triſt, no claim or other legal act, is fuf- 

feient to avoid a fine, or ſuſpend the bar by non-claim, in a 


ine levied of a truſt eſtate, but it muſt be by bill in Chancery, 8 


! Ch, Ca. 268, 278. 2 Ch. Rep. 126. Though if you ſue 
tor relief againſt fraud in the converance of a legal eſtate, 
nne and non-claim is a bar in the Court of Chancery, 
I Fones, 416.— PER Tor Cur. Nonſuit. 
The return of the writ of covenant in a fine was refuſed to Lindau v. Gray 


and Wife, Ea Ter. 


be zmended, the deed to lead the uſes being colourable, and the r5 Cen-2 
nne 2 B/:&. 013. 


— 


— 
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fine taken from a dying woman. —It was moved {on behal 
of a purchaſer under a fine) to amend the return of the wr; 
of covenant, from the firſt return of 'T'rinity term to the 14? 
return of Eafter term, 1774. 14 Gee. 3.—On the oth g 
May, being the effoign-day of Trinity term, the concyrl 
was Carried to the Curittors? office, with inſtructions to make 
out a writ of covenant returnable in Eaſter term. The 
curſitor accordingly teſted the writ 29th March, the day pre- 
ceding the dedimus, but made it returnable on the morrow of 
the Holy Trinity, inſtead of the morrow of the aſcenſion, 
And it was inſiſted, that this was a miſpriſion of the officer, 
and amendable by virtue of the ſtatute of Hen. 6. Harne and 
DMickl;thwayte, 1 Barnes. Alſo Cook. 127. and Henzell v. 
Lodge. 3 Wilſ. 154. and vol. I. p. 584. ſupra, were cited, — 
But the Court, apprehending that this was an unfair proceed- 
ing upon the face of it, the deed of uſes being colourable, 
and the fine itſelf taken from a dying woman in prejudice of 
her own ſon, and in favour of her hutband, refuſed to lend it 
any aſhſtance, and therefore denied a rule to ſhew cauſc.— 
Eut gave no opinion as to the propriety of ſuch an amend- 
ment in a fair caſe. . 


Heath r. Sir The term of a fine is not amendable.—It was moved to 

John Earley amend a fine of Trinity term, 1770, and make it as of 
mot e at. . | 

vic. Ter. Michaelmas term, purſuant to a deed to declare the uſes, 


37 Geo 3. C.B.dated the 27th of September, 1770. Bur Tus Count 

2 Black. 278. thought this was making a new fine, inſtead of amending the 
old one; 2s the teſte of the writ of covenant, and every ſub- 
ſequent preceding, mult be altered: and, therefore, as no pre- 
cedents could be ſhewn of altering the term of a fine, and the 
parties were all living, and might eaſily ſuffer another, they 
retuſed the motion. | | 

Notert Dixon 2. Nor will the Court amend a fine vy a change of the chril- 

Lawiony et u,. tian name of a partv. It was moved to alter tae name of the 

e any . e Plaintiff from Robert to ahn, on an affidavit that 7% Dix 

2 1. Cl. 510. was the party meant, who had purchaſed a part of the eſtate. 
and that no deed to declare the uſes of this fine had yet been 
executed. Bur THE Cour thought that this was equiva- 
lent to a new fine, and refuſed the motion. 


XECOVERIES. 


Peikins er. dir. An eftate tail with reverſion to the king in fee, mut“ 
ee (I clearly of the gift or proviſion of the king, to be protected o 
8 Geo. 3 h R. ſtat. 34 Hen. 8. c. 20. from being barred by a common te- 
1 4 Rr. oV ry. Upon a ſpecial verdict in ejectment from Cheſter.— 


reported alio As to part of the premiſes—— The jury found (among! 
uncer thenames Other things) that William Dexter, being ſeiſed in fee, en- 
of Pericins ct. 4. „ l aq 13 id -his 
ex dini Vowlie feoffed Henry Earl of Derby, after wards king H. 4. and us 
et al. v. Sewell | | heirs 
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under the ſeal of the duchy of Lancaſter (reciting that 
Iorgaret. the grand-daughter and heir of William Dexter, 
had repreſented & that Dexter was dead, and that the manor 
« remained in the hands of the crown,” and expreſſing 
« that the king was willing to do that which law and cquity, 
„good faith and go d conſcience, required“), granted the 
manor to one Mitton, and the ſaid Margaret his wife; to hold 
o the ſaid Mitton and Margaret his wife, and the heirs of the 
fid Margaret, of the duchy of Lancaſter; and if the ſaid 
1/arvaret ſhould die without hers, then to revert to the king 
and his heirs.— Then the ſpecial verdict deduced a long title: 
but it is not material to ſpecify the particulars; as the only 
quettion was“ Whether the entail created by the le ters 
« patent of Hen. g. with reverſion to the king in fee, was, 
under all its circumſtances, ſuch an eſtate tail as was pro- 
« ted from being barred by a common recovery by virtue 
« of the ſtatute 34 Hen. 8. c. 20.''—It was twice very 
eaborately argued. AND THE CourRT were of opinion, 
hat the grant was neither a gift nor a reward for ſervices; 
but made as an act of juſtice, in execution of ſome ſecret 
& truſt or confidence; and therefore not within either the 
« preamble, or the enacting clauſes of that ſtatute.” — And 
judgment was given for the plaintiff.—On the argument for 
the plaintiff it was inſiſted, That no eftate is intended to be 
protected by this ſtatute, but ſuch as has been given or pro- 
vid:d by the king, in reward of ſome ſpecial ſervices; becauſe 
the preamble to the act ſpeaks only of eſtates granted upon 
fuch conf derations.— Th this, it was anſwered for the defend- 
ant :—1, That, if the words of an enacting clauſe are wider 
and more extenſive than the preamble, the preamble ſhall not 
narrow and confine them: That, though the principal pur- 
view of the act is to protect ſuch eſtates tail as are granted for 


entail, which had laſted 360 years unbarred, under the protec- 
ton of this ſtatute, ought not now to be ſhaken, by preſump- 
tions and conjectures. LORD MANSFEIE LD, CH. J. It is 
certain, that the preamble of a ſtatute cannot reſtrain the en- 
acting part of it, where the enacting part is clearly larger 
than the preamble. But in this caſe, the eſtates mentioned in 
te enacting part clearly refer to thoſe in the preamble by the 
word ſuch, which runs through the whole. It muſt, therefore, 
be admitted, that, in order to obtain the protection af the 
ltatute of Hen. 8. the eſtate tail muſt be of the gift or pro- 
ton of the king, by way of reward. As fur the fervices, 
which are the conſideration of ſuch gift; theſe muſt, at a diſ- 
ance of time, be preſumed, and need not be proved. To 
take it out of the ſtatute, you muſt ſhew that it is not of the 
ditt, or proviſion of the king. And, in the preſent cafe, it is 

85 | plainly 
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plainly not ſo, upon the face of it. The petition is tounded 
upon no other conſideration, than that /izabeth Miti;n was 
couſin and heir of Dexter, who enfeoffed the Earl of Derby. Ng 
merits are mentioned; notwithſtanding the ſtatute of 4 H 4. 
c. 4. was then recent. The king himfelf ſtates, that he was 
bound to mal.e the grant by law. good faith, and conſe cnce. 
What tlic circumſtances of fact were, cannot now be Gf 
covered; whether a defealance,.a condition, or an ufc, or any 
thing elſe: nor is it material to know. It is enough, that the 
king has recited generally, that he was bound to d» it. It 
cannot therefore be a gitt. As to the objection, that the king 
granted only a particular eſtate, and kept back the fee; thi 
might be all he was bound to do. Nor can we reaſon very 
concluſively, from the conduct of ſuch a prince as ory the 
Fourth. He might poſſibly do only half juſtice. Such things 
have happened in later times. Lord Angleſey, after the reſtor- 
ation, was obliged to reitore the eſtates he had got during 
the rebellion in Ireland: yet many of the poor owners were 
lad to compound, and take leaſes for 99 years, inſtead of the 
* Upon the whole, as the eſtate was not of the king's 
gift, I think it not within the protection of the ſtatute, and 
therefore the recovery is good. —Yates, J. The Court wil 
not ſtretch, to enlarge the interpretation of a ſtatute, which 


prohibits the natural right of alienation by tenant in tail, — 


Aftzn and Willes, Juſtices, of the ſame opinion. 
The teſtator, Devereux Edgar, deviſed unio his daughter 


Edgar v. Edgar, Mary Edgar, all that his farm or eſtate, called, &c. to hold 


Hil. Ter. 
16 Geo. 3. B. 
Cup. 379. 


r the ſame from and after the death of his wife, to the ſaid 


Mary his daughter, and to the heirs of her body, lawfully to be 
begotten. But he declared that, in cafe his faid daughter 
Mary ſhould happen to die, or depart this life, ſingle, married, 
or a widow, ut leaving children or child living at her deceaſe, 
lawfully begotten, that then the eſtate given her by his will 


ſhould be entirely void, as to inheritance of heirs, and of none 


effect: and the eſtate, ſo given her, ſhould deſcend and go to 
his heir male, and his heirs male. Mary Edgar, the deviſce, 
in Hilary term, 1774, ſuffered a common recovery of the 
premiſes in queſtion, the uſes of which recovery were to her- 
ſelf in fee. THE QuEsTION was, Whether the recovery 
ſuffered by Mary Edgar was ſufficient to bar the leſſor of the 
plaimiff? PER CURIaM: The validity of the recovery de- 
pends upon. whether Mary was tenant in tail, or tenant for 
life only; and it is neceſſary for the plaintiff to ſupport, that 
at the death of the teſtator, ſhe was (during her own lite) 
tenant for life only. Now, the eſtate is given to her and 7/e 
heirs of her body, which is an eſtate tail: nevertheleſs, the in- 
tention of the teſtator may reſtrain that eſtate of inheritance, 


and confine it to an eſtate for life only: it is inſiſted, that it 


was the intention of the teſtator, that the eſtate of —_— 
: ou 
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Mould be reſtrained: but has the teſtator ſaid it ſhould be fo 
luring her life? No, he has only reſtrained it upon future 
contingencies. The firſt is, the event of her own death ; but 
till that contingency happens, the inheritance is in her. The 
{cond is, upon her leaving no children.—If ſhe was only 
tenant for life under this deviſe, there is an end of the title 


575 


upon the ſecond limitation; becauſe in that caſe it is a limita- 


tion, upon a contingent remainder, which is void.—Further, 
juppoling her tenant for life only, by ſuffering this common, 
recovery, ſhe has committed a forfeiture: Who is to enter? 
The next heir male. Suppoſe ſhe had lived, and had a fon 
:ferwards ; the next heir male muſt take place, contrary to 
the clear intention of the teſtator, in that caſe.— It is manifeſt 
that the intention of the teſtator was to prevent a common re- 
covery being ſuffered; but where a teſtator intends that, which 
by law he cannot do, the law will not allow his intention to 
take effect: if, therefore, ſhe was tenant in tail to the hour of 
her death, nothing is ſo clear as that all conditions limited 
upon ſuch eſtate tail, are avoided by the common recovery 
which has been ſuffered. And we are of opinion that Mary 
had an eſtate tail. | 


tail, is not ſufficient, unleſs the life eſtate appear to have 


the precipe, and ſuch ſurrender cannot be preſumed. Upon 
a motion for a new trial, made on the part of the defendant, 
upon the foot of a miſdirection given to the jury by the judge 
who tried the cauſe; (upon which direction of the judge, the 
jury had found a verdict for the plaintiff :) the caſe appeared, 
upon the report of Mr. Juft. Nee (the judge who tried the 
cauſe), to be as follows, wiz. Sir Thomas Bridges, being 
fceiled in fee of the manor and demeſne lands of Keynſham in 
Somerſetſhire, and of ſeveral other lands in Keynſham afore- 
aid, and alſo of ſeveral eſtates in various other places, made a 
lettlement of all theſe eſtates, at the time of the marriage of his 
eldeſt ſon Mr. Harry Bridges with his firſt wife the Lady 


A common recovery ſnffered by a remainder-man in Coodtitle ex 


dimif]. Bridges 
et al. v. Duke 


been duly ſurrendered, in order to make a perfect tenant tor Chandos, 


Mic. Ter. 
1 Geo. 3. B. R. 
2 Hurr. 1065. 


Diana Hollis; Sir Themas having at that time five ſons lin- 


ing, viz. this Mr. Harry Bridges, Edward Bridges, George 
Bridges, and two younger ſons.— The ſettlement was to the 
uſe of Sir Thomas himſelf for life, as to part; with remainder 
to his eldeſt ſon Harry, for life; remainder to the heirs male of 
Harry's body by that firſt marriage; remainder to the heirs 
male of his body by any other marriage; remainder to Sir 
Thomas's ſecond ſon, Edward Bridges, in ſtrict ſettlement 
remainder to George Bridges, for life ; remainder to George, in 
tail male; with remainder to the right heirs of Sir Thomas. 
The reſt of the eſtate was ſettled to the ſame uſes, with this 
difference only, viz. that there was no life-eſtate to Sir 
Thomas himſelf therein; but Mr. Harry Bridzes's eſtate for 

hes” life 
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life took place immediately, There was a power given, by 
this ſettlement, to Mr. Harry Bridges, to make a jointure 
upon a ſecond wife, Mr. Harry Bridges had no iſſue by Lady 
Diana but, during her life, he had an illegitimate fon, named 
e Bridges, by another woman. After the death of Lady 

iana, and after the birth of James, Mr. Harry Bridges (in 
his old age) married a young woman, (of the name of Ire 
man;) upon whom, purſuant to the power given him, he 
ſettled about 280l. per annum (being part of the demeſne 
lands of Keynſham, ) for her life: and the ſurvived him, and 
lived ti-l 1759.— Mr. Harry Bridzes having no iſſue by this 
laſt wife, nor by his former, and being reverſioner or re- 
mainder-man in fee (as bef,re mentioned) of the whole 
famuly-eſtate ; and his brother Edovard, and his two youngeſt 
brothers, being all dead without iſtuz ; and his nephew Ger: 
Rodrey Bridges (the only fon of his brother George), having 
no child by his lady; the faid Mr. Harry Bridges did, in his 
life-time, by bargain and ſale enrolled, grant this his reverſicn 
of the whole ſettled eſtate, to his natural ſon James Bridges, 
the leſſor of the plaintiff. —But after the death of Harry. and 
during the life of his widow (who was tenant for life of this 
2801. per aun. part of the demeſne lands of Keyniham), the 
ſaid George Rodney Bridges (the only fon of George then de- 
ceaſed) being tenant in tail in poſſeſſion of all the 2 of the 
eſtate, except that part which was ſettled upon the widow 


(who was then living, and in poſſeſſion of that part); but 


being tenant in tail in remainder only, of that part whereof 
the faid widow was in poſſeſſion as tenant for life; ſuffered a 


recovery, in the year 1728, of the whole ſettled eſtate ; uſing 


(at leaſt) ſuch deſcriptions as might be ſufficient to include 
all the eſtate that lay in Keynſham, under the general deſcrip- 
tion of that part of the eſtate: after the ſuffering of which 
recovery, he ſettled the whole eſtate included in the recovery 
upon the Duke of Chandos; and then died. The duke, 
upon the death of the faid Mr. George Rodney Bridges, came 
into immediate poſſeſſion of all the reſt of the eſtate, except 
that part which the widow of 7or-y was in poſſeſſion of tor 
her life as aforeſaid; and, upon her death, in 1759, he took 
poſſeſfon of that part alſo.— Whereupon, Mr. James Brides, 
the barozinece cf the reverſion in fee, which was granted to 
him by his father Harry as aforeſaid, brought this ejectment 
againſt the duke, for that part of the Keynſham-eſtate which 
Harry's - widow died in poſſeſſion of; ſuppoſing that Mr. 
George Redney Bridges could have no power to ſettle Hat part 
upon the duke, whatever power he might have over the rett 
of the eſtate (of which he was tenant in tail in poſſeſſion, 
when he ſuffered the recovery). — The duke, at the trial, 


would have defended his title, by ſetting up this common re- 


covery ſuffered C. R. B. the remainder-man in tail; 1 
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he produced and proved but the duke being unable to give 
ny fort of evidence of an actual /rrrender of the widow's 
le-eftate (which the plaintiff urged to be neceſſary, in order 
1» enable the tenant in tail in remainder to make a good 
tenant to the præcipe), the counſel for the defendant (the 
Duke of Chandos) inſiſted at the trial, * That a ſurrender of 


« the life-eſtate ought, after ſo long a time, to be preſumed ; 


deren although they ſhould give no evidence whatſoever re- 
« lating to any ſuch ſurrender.” Bur NIR. JusricE Not 
was of opinion, « That a ſurrender by the tenant for life 
« could not be preſumed ; when no evidence at all had been 
given to render it in the leaſt probable; and when the poſ- 
« {efion had not gone along with the recovery, but continued 
© in the tenant for life till the time of bringing the eject- 
© ment.” And accordingly, he directed the jury to find for 
he plaintiff : which they did. —Upon this miſdirection, as the 
luke's counſel called it, they moved for a new trial, and ob- 
wined a rule to ſhew cauſe. And the point was very fully 
11zued in this court LORD MANSFHIELD, Ch. J. There 
ze two ſorts of preſumptions: one, a preſumption of law, 
at to be contradicted; the other, a ſpecies of evidence; 
which (latter) muſt have a ground to ſtand upon, ſomething 
fom whence it is to ariſe.—It is now fully ſettled and eſta- 
bliſhed, that a tenant in tail may, if he pleaſes, either turn his 
eſtate tail into a fee, or alienate it for his own benefit, by duly 
{xfering a common recovery. But he mult have a /ffecrent 


eltate and power, to qualify him to ſuffer ſuch recovery. 


-le muſt either be the tenant in tail in poſſeſſion; or he 
muit have the concurrence of the freeholder who claims under 
the fame ſettlements. —T'his principle is adhered to, by the 
ſtatute of 14 G. 2. c. 20.— The tenant for life, whole conſent 
's neceſlary to the tenant in tail in remainder, to enable him to 
cut off the entail, is not the leſſee of the land under a beneficial 


(caſe; but the original tenant for life claiming under the family; 


ſettlement, and having a life-eſtate ſettled upon him, prior (in 
order of ſueceſſion) to the other's remainder in tail. Where 
a perſon has power to ſuffer a recovery and thereby bar the 
cate tail, omria preſumuntur ritè et ſelemniter ata, until the 
contrary appears: and it is reaſonable that it ſhould be ſo. 
But if the contrary ſhall appear, there is an end of the pre- 
umption. This was the cafe of the Karl of Suffolk's recovery, 
upon a trial at bar in this court in Eaſter term, 1747 (1). 
There, the contrary. did appear: and the preſumption was 


ihzreby deſtroyed. There were blundering deeds actually 


Cdn. = — 


{1) Kune, ex dimiff, Lady Portſmouth, Mr. Whitzve!', and Lord Ilervey, v. Earl 
" Efingzam, 20 May, 1747. 
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ceſlary that there ſhould be tacts and circumſtances to ground 
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produced, which appeared clearly to be wrong; and it waz 


manifeſt, upon the evidence diſcloſed, that there was 1; good 
tenant to the precipe. It was therefore impoſſible for the 
Court, in that caſe, to preſume, & that there was one.“ But 
if a man has power to ſuffer a recovery, that is a folid and 


reaſonable ground for preſuming, © that all was done rightly 


& and regulatly ;” unleſs ſomething to the contrary ſhall ap- 
pear.-—>o, where the freeholder is a truſtee for the tenant n 
tail himſelf, and wider his power and direction. It is a reafon- 
able and juſt cauſe for preſuming, © that every thing was we- 
« gularly tranſacted.” —So, where the perſon or perſons in- 
tereſted to object againſt the validity of a recovery, have had 
opportunity to make objections to it, but inſtead of doing ſ, 
have acquieſced under it, and not at all diſputed its validity, 
this is a preſumption; © that all was right and regular,” 
foraſmuch as they never did object to it. But there can be 


no preſumption of the nature of evidence, in any caſe, with- 


out ſomething from whence to make it; ſome ground to found 
the preſumption upon. Whereas here is abſolutely nothing 
from whence to preſume ; no fort of ground to build any pre- 
ſumption upon. The fingle pretence to any the leaſt ground 
of preſumption in the preſ-nt caſe, can be only this, & that no 
„ tenant in tail in remainder would ſuffer a recovery, without 


« firſt getting a ſurrender of the life-eſtate, in order to make 


« it valid and effectual.“ But even that ground (flight as it 
is) will not hold in the caſe now before us: for it docs not at 
all appear, upon the report of the judge, that Mr. Cesg- 
Bridges (who ſuftered the recovery in queſtion) had the Jcatt 
intention whatſeever to include thoſe particular lands, in the 
recovery which he ſuffered, and had a full power it. himfe!t 
alone, to ſuffer, of all the reſt of the eſtate, whereof he was 
at that time tenant in tail in poſſeſſion. He was then in 
poſleſſion of the manor of Keynſham, and of other lands in 
Keynſham ſufficient to anſwer the general deſcriptions ule in 
the recovery, relating to ſuch part of the recovered eſtate 25 
lay in Keynſham. He muſt probably know, or have been in- 
formed by his counſel or agents, that he could have no fuci 
power over the ſettled part, without obtaining a ſurrender ot 
the life-eſtate. ; He might perhaps be ſatisfied, that he could 
not obtain a ſurrender of the life-eltate in theſe ſettled lands: 
or, he miglit have attempted ro obtain it, and failed in tuct 
attempt. -If the mere fingle tact of the remainder-man in 
tail ſuffering a recovery, was alone ſufficient to ground a pie- 
ſumption of a ſurrender of the life-eftate, it would be in the 
power of every remainder-man in tail, to bar the eſtate tail, 
notwithſtanding that the tenant for life ſhould abſolutely rc 
to join with him in ſuffering a recovery. Therefore it is ne. 
a preſumption of ſuch a ſurrender upon. — W hereas, in dhe 
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nreſent caſe, it is ſo far from being reaſonable to preſume, 
that there was ſuch a ſurrender from the jointreſs, in order 
« to bar the eſtate tail in remainder, and give the power of 
« diſpoſal to George in prejudice to James Bridges,” tha 
there are, on the contrary, many r-afons to induce a ſuſpicion, 
that there was not ſuch a ſurrender.” She might have 
more regard for Fames than for George; the might have a 
friendſhip for James, and a diſlike to George; the might think 
it wrong or unkind to hurt the reverſioner; or even whim 
and peeviſhneſs might prevent her from interfering : there is 
o defining the various reaſons ſhe might have, to hinder her 
from ſurrendering her life-eſtate for ſuch a purpoſe.— Mr. 
rg Bridges being only tenant in tail in remainder, and the 
lie- eſtate under the fame ſettlement ſtill ſubſiſting, at the time 
of his ſuffering the recovery; it is clear that he had  pozwer 
to alien or to bar: and there is nothing from whence to pre- 
ſume a ſurrender of the life-eft, te, to enable him to do ſo.— 
It he had a power to bar or alien, then indeed no preſumption 
could have been too large; in order to prevent flips in legal 
'5ms and methods of conveyance, and effectuate the inten- 
ton of a perſon who had a legal right to do ſuch an at. The 
act of 14 G. 2. c. 20. means to preſerve the ſame negative to 
perſons claiming under the family-ſettlement, as they had 
before. And no argument can be drawn, in the preſent caſe, 
tom length of time; becauſe the jointreſs died but in 1759; 
ind the ejectment was inſtantly brought. — Upon the whole, 
there is no colour for objecting to the judge's direction.— 
DEx3z0N and WI1LMOT, Juſtices, concurred: and Mr. 
Tut. WiLMoT added, That he had no notion of a preſump- 
ton, without ſome facts or circumſtances to found it upon. 
This would be inferring ſomething ſeen, from ſomething not 
een. Length of time alone is nothing: the preſumption mult 
ariſe from ſome facts or circumſtances ariſing Within taat time. 
PER CURIAM: Rule diſcharged. | Bj | 

At the ſitting of the Court the ne: t morning, lonn Mans. 
FIELD, Ch. J. mentioned this caſe again. He laid he had looked 
into his own notes of the caſe of J/7arren, on the demiſe of Mels, 
azainft Greenville, reported in 2 Strange, 1129. where tae re- 
corery was of 40 years ſtanding : and the Court did lay it 
cn, in that caſe, That after a recovery of 40 years ſtanding, 
* they would, without any other circumftances, preſume a 
* Conditional ſurrender to have been made by the tenant for 
date; and they relied upon 1 Ventr. 257. and Mr. Pigzt's 
book, pa. 41. But his Lordſhip obſerved, that there are ocher 
circumſtances, in the cafe in Ventris; and there is nothing in 
Hfgatt, to uſtify this general poſition. And he added, that in 
tie caſe then at the bar, the Court did (as he had taken it 
wa) admit as evidence the entry in an attorney's bill-book, 
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(1) 2 Burr. 1072. 8 
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mon recovery, and his father live many years afterwards; 
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where there was an expreſs charge for drawing and engriſfig 
the ſurrender, which was poſitive proof of an actual fur. 


render (1).— e ſaid, he was rather more ſtrongly of opinion 


than he was yeſterday, „That in the preſent caſe, there is ng 
« ground for a preſumption that there was any ſurrender by 
{© the tenant for life.“ Here are two particular reafons againkt 


making any ſuch preſumption. One is, that there does nn; 


appear to have been any intention in the remainder-man in 
tail, to ſuffer a recovery of theſe particular lands: the other 
is, that here was no poſſeſſion at all, under this recovery; but, 
on the contrary, the ejectment was brought, and the validity 
of the recovery put into litigation, immediately after the death 
of the tenant for life. lf the eldeſt fon, who has a remainde, 
in tail under a family-fettlement, ſhould privatcly fulfer a cor 
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might as well be argued; “ that length of time from the Cat- 
& of the recovery thould induce a preſumption that the father 
„ ſurrendcred his cſtate ſor life.” — And his Lordſhip declare 
himſelf as clear, that if there had been a long poſſeſſion by th: 
tenant in tail after the death of the tenant for life; thouy!: 


— 


ſuch a poſleſſion might be aſcribed to the ertail ; the pre- 


ſumption ought to have been made, upon the ground of zc- 
quieſcence under it, and the probability ariſing therefrom. 
that the partics eo that the recovery was not defective. 
—Rules of property ought (his Lordſhip ſaid) to be generally 
known. and not to be left upon looſe notes, which rather ſerve 
to contound principles, than to confirm them. He therefore 
propoſed to have'a conference with all the judges upon this 
caſe: Which propofal did not ariſe, he ſaid, from any doubt 
about the matter ; (for he was more confirmed in his opinion 
than he was yeſterday) ; but for the ſake of having ſo con- 
ſiderable a rule of property ſettled, and of rendering it notori- 
ous and public. For which purpoſe, he (at firſt) ordered! 
to ſtand over till next term: but afterwards, upon its being 
agreed by all the parties, that in Mr. Greenville's caſe, ther. 
was a great number of years during which the tenant in ta“ 
had been in poſleſhon after the death of the tenant (or li 
and upon the now defendant's counſel candidly dectariny, 
« that they themſelves were fully ſatisfied with the prei-t 
opinion of the Court; he retracted his propoſal, and ſaid he 
would not trouble the judges with it, ſince the counſ l were 
ſo candid as to acquieice entirely in tne opinion that tlic 
Court had already intimated. —His Lordſhip further added, 
hat he would have it underſtood, that poſſeffion of the tend 
in tail, after the death of the tenant for life, does leave # 
ground of preſumption “ that there was a ſurrender.” Bu: 
in the preſent caſe, here is poſſeſſion after the death of the 
tenant for life: the cjectment was brought immediately. —Rul 
diſcharged. | 


(1) 2 Bur, 1072, 
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A ſecret feoffment under a naked poſſeſſion is not ſufficient Doe, * dim. 


t ſupport a common recovery by tenant in tail in remainder. 


Atkyns, wv, 
| a ; ; 8 5 — Horde, et el. 
—A ſpeciz] verdict in ejectment, ſtated, © That Sir Robert ie Ter. 


Atcyns, the elder, was on the 8th of June, 1669, ſeiſed in 18 Geo. 3. BR. 
xe of the premiſes in queſtion, and being fo ſeiſed on the ©9*%% 689. 


i2th of June, 1609, made and executed three ſeveral inden- 
tures, by one of which, called the LESSER DEED, dated the 
12th of June, 1669, made between Sir Zdward Athyns, Sir 
Ribert 4thyns (fon of Sir Edward Aityns), and dame Mary, 
his wife, of the one part; and Sir Edward Carteret and John 
Leros, Gent. of the other part: it avas evitne/ſed, that in cone 
Fleration of d ine Mary releaſing a former jointure, and of a 
wa proviſion to be made for her, Sir Robert covenanted that he, 
dir Edward, and dame Mary, would before the end of 
Michaclmas term then next enſuing, levy a fine of the pre- 
mics To THE USE of Sir Robert for life; remainder to the 
ule of dame Mary for lite for her jointure; remainder to Sir 
Robert Athyns, fon of Sir Robert Athyns in tail male; re— 
mainder to the right heirs of Sir Robert Athyns, the father, for 
erer. . The two other deeds were a leaſe and releaſe, dated the 
11th and 12th of June, 1669, reſpectively ; by the releaſe 
called THE GREATER DEED) made between Sir Edward 
Mine, Sir Robert Athyns, the father, and dame Mary his wife, 
Plillip Sheppard, Efq. Sir Clement Farnham, and Edward 
Aebi, of the firſt part; Sir George Carteret, Sir [dward 
larteret, Fohn Lowe, Lord Hinchenbrooke, Sir Philip Carteret, 
and Edzeard Swift, Eſq. of the ſecond part; Sir Rebert 
hun, the fon, and Lovis Carteret, daughter of Sir George 
l.ur;eret, of the third part: it was witneſſed that, in conſidera- 
ton of a marriage thentofore had between Sir Robert Atkyns, 
the father, and dame Mary, his wife, and alſo of a marriage 
tended to be had between Sir Robert Atkyns, the fon, and 
Iris Carteret, &c. &c. Sir Edward Athyns, and Sir Robert, 


the father, »eleaſed THE PREMISES IN QUESTION to Sir 


Edward Carteret and John Lowe, To TIE USES OF THE 
LESSER DEED, With a proviſo that Sir Robert Atkyns, the 
father, Sir Robert Atkyns, the fon, and Lovis Carteret, reſpec- 
tvelv, when in poſſeſſion of the freehold, might make leaſes 
tor three lives, or 21 years, reſerving the uſual rents; with a 
further proviſo, that Sir Robert Aikyns, the father, might ap- 
point the manor of I.. S. U. S. and S. W. as a jointure for 
any future wife; with a like power to Sir Robert, the fon, in 
reſpect of the lands ſettled in jointure upon Levis Carteret : 
and Sir Robert, the father, covenant to levy a fine to the uſes 
before mentioned. That in Trinity term, 1669, a fine was 
ev jed of he preimiſes in queſtion. — That on the 6th of ]uly, 1669, 


Yr Robert, the ſon, married Lows Canter. That dame Mary. 


ted on the 2d of March, 1689.—That afterwards Sir Robert 
«ithyns, the father, on the 26th of April, 1781, in conſideration 
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of a marriage then intended to be had between him and Mis. 

Ann Dacres, by indenture of that date, afſigned the premiſes i 
que/lion, in purſuance of his power, to Ann Dacres for lite, fy 
her jointure, and married her on the 28th of April, 1681,-- 
That by indenture of the 27th of April, 1681, between Ann 
Dacres, of the firſt part, Sir Robert Athyns, the father, of the 
ſecond part, and Sir Edward Athyns, reciting the indenture of the 
26th of April, 1681, and the aſſignment of the premiſes therein 
mentioned; but, that nevertheleſs eit was agreed that only por; 
of the ſaid premiſes was to be ſettled on the ſaid Ann for her 
jointure, and the other part was to be reconvey21: it vas 
witnefſed and declared, that the ſaid other part ſhoiild be, and 
was reconveyed to ſuch uſes as Sir Robert ſhould appoint. —- 
On the 27th of May, 1708, Sir Robert Atkync, the father, mar: 
his avill, and thereby deviſed the reverſion of the preniiſes, afier 
Ze at? tail created by the deed of the 12th of June, 1999, [) 
ali Tracy (taking the name of Hikyns), in tail, and if he 
died without iſſue, then to Ferdinando Tracy, the next younger 
fer of Jahn Tracy, in tail, and ſo on to other younger ſon, 
with an ultimate revertion to Richard Atkyns, eidelt fon cf 
Sir Edward Athyns; and on the gth of Feb. 1709, diec, 
ſeiſed of the premiſes in queſtion ; whereupon dame du, 
his widow, entered on the fame, claiming them for her join- 
ture, and was in pLfſifjoor thereof. —That by indenture of the 
10th of May, 17750, dir Richard Atkyns aſſigned the ſeveral 
terms in the deed of the 12th of June, 1699, to Fofeph Walker, 
in truſt for dir Robert gifgnt, the ſon, and the heirs male of 
his body, by dame Lorig, his wife. — That dame Ann bir; 
in prſoffion of the premifes, in Trinity term, 1710, an efeftmert 
wes brought againſt her, on the demiſes of Sir Rebert Athin, 
the fon, and Jaſeph Il aller, when a general verdict was found 
for the plaintiff, and judgment entered up for Phillips, —T hat 
Sir Rubert, the fon, in priſuance of the ſaid judgment, entered 
mnto, and was in Pele ian of the premies.— I hat Phillips, on 
the 11% of January, 1710. ſurrendered the tab terms, mentioned 
in the declaration in ejectment to be demiſed to him, % Sr 
Nobert Aikvns, the ſon, then in ofen. —T hat 5n the 171 
, January, 17 10, Sir Robert Atkyns, the ſen, being ſo in pa- 
n and during the life-time of dame Ann, the widow, mac! 
4. /e nett of fe premiſes ta James Earle, in fee, which feoff- 
ment was declared to be fr docking, barring, and deſtroying, 
ALL ES ATT TAIL, res, reverfions, and remainders in tie 
premiſes, and for veſting the fee in Sir Robert, the ſon; to hold 
t Earle, to the intent and purpoſe that he might become per- 
f.ct tenant of the freehold, in order to ſuffer a recovery, the 
uſe of the ſaid recovery to be to Sir Reber: Athyns, in fee. 
— I hat the livery of ſeiſin was on the 20th of January, 1710, 
given to Earle. — In Hiliary term, g Ann. 1710, a recovery 


was accerdingly ſuffered, Sir Rcebert Atkyns, the fon, and 
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eng his wife, being vouchees.—T'hat on the gth of No- 
yember, 1711 Sir Robert Attyns, the fon, died without iflue. 
That in Hilary term, 10 Ann. an ejectment was brought 


aint Robert Atkyns, Eſq. heir at law of Sir Robert Athyns, 
the father, and of Sir Robert Atkyns, the fon, on the ſeveral 


gemiſes of dame Ann, and Thomas Dacres; and in Faſter 
term, 1712, à general verdict was given for the plaintiff on 
both demiſes, and judgment entered up.— That immediately 
ifter dame Ann entered upon the premiſes, and continued in 


| pofſeflion thereof till the gth of October, 1712, when ſhe 


lied, That Robert Athyns, Eſq. then entered, and was poſ- 
{72d till the 16th of March, 1753, when he died vithout male 
iſe, leaving Ann, the wife of Thomas Horde, and Elizabeth, 
the wife of Edmond Chamberlayne (the defendants), his only 
children and co-heirs at law. Having in his life-time, by leaſe 
and releaſe of goth and 31ſt of October, 1713, ſeitled the 
premiſes upon himſelf, during the joint lives of himſelf and 
Elizabeth, his wife, with remainder to his firſt, and every other 
fon in tail male; with remainder to all and every his daughter 
and daughters in tail male; reverſion in fee to himſelf, — 
Elizabeth, the wife of the ſaid Robert Athyns, died the 8th of 
October, 17 39, — That in Eaſter term, 2 Geo. 2. 1729, 
FEdnund Chamberlayne, and Elizabeth his wife, levied a fine 
of a moiety of the premiſes in queſtion ; and in Eaſter term, 
24 (Geo. 2. 1752, Thomas Horde, and his wife, levied a fine of 
the other moiety. —'I'hat Ferdinands Tracy, the third ſon of 
Jin Tracy, of Stanway, died on the 3d day of May, 1729, 
under age, and without iſſue male. William, a fixth ſon, died 
on the 15th of May, 1724, without iflue male. Anthony, a 


fourth ſon, died on the 20th of May, 1767. That Nobert, 


the eldeſt ſon, died on the 28th of September, 19767, without 
illue male, in the life-time of Jahn Tracy, the fecond ſon, 
whereby the ſaid Jahn became heir to his father. That on 
the 24th of June, 1770, Thomas, the fifth ſon, died without 
ifue male, he being, at the death of Robert, the only younger 
lon of his father. That on the 23d of July, 1773, Jahn died 
without iſſue male. That Richard Atiyns, nephew of Sir 
Robert Atkyns, the elder, AND DEVISEE under his will, died 
in September, 1717, leaving E. K. Atlync, his heir at law, 
who died on the 4th of July, 1743, leaving Eduard Atkyns, 
bis heir at law, who died on the 22d of February, 17065, leaving 
Edward Atkyns, the leſſor of the plaintiff, his heir at law. 
The jury then find that Edward Aikyns, the leſſor of the 
plaintiff, after the death of Thomas, the fifch ſon, entered on 
the premiſes, in the 2d count, and was ſeiſed; and being ſo 
ſeiſed, made the demiſe to the plaintiff, of the 2d of July, 
1779, they then find his entry on the premiſes, in the fourth 


count, on the 11th of April, 1774, atter the death of ahbn 


Atkyns, the ſecond fon, and the demiſe to the plaintiff, on the 


Pp4 12th 
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3th of April, 1774, who entered on the ſame dar, and was 
jetted by the defends ants. 

"This caſe was twice argued. Thelelſor of the plainti's ci 
arofe under the will of Sir Robert Atkyns, the elder, as devi. 7 
the ultimate reverſion in joe, after the limitation of an eſtate in t 
male, which determined in the year 1711, upon the death of $;: 
Robert Athyns, the younger, without iſlue male. The defondarr; 
claimed as lincal e wen and heirs at law of Sir R-r+ A 
 byn;s, the elder. AND THE QUESTION was, WHETHER 1:1 
COMMON RECOVERY SUFFERED IN THE YFAR 1710, by 818 
ROBERT ATKYNS, THE YOUNGER, IS A GOOD RFCOVERY! 
If it was, it barred the leſſor of the plaintiſf 's right: bY 
that depended upon theſe points, FirRsT, Whether Sir eg. 
Ane the younger, was, at the time of the recovery ff 
tenant in tail in poſſeſſion, or tenant in tail in remainder 
AND SECONDLY, If he was tenant in tail in remainder only, 
whether there was a good tenant to the pracipe? As to the 
tirſt queſtion, it was inſiſted, « That dame Ann he 

& ſocond 1 0 of Sir Robert Athyns, the elder, had an eſtate 1 

« life, under the deed of the 26th of April, 1681, purſe 

« to tne power contained in the great deed of the N 00 
80 June, 1569, and that ſhe did not join in any conveyance of 
<& the frechoid, ſo that there was no good tenant: to. th: 
« pracipe:“ in antwer to this, it was ſaid, “ That ſhe had tn 
c eſtate for life. for that the deed called the leſſer deed, beating 


— 
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& date likewiſe on the 12th of June, 1609, was executc 
after the greater died of the ſame date, and chat therein 
* there is no mention made of ſuch power; and that the 
power given to Sir Robert Athins, the father, in the 
& greater deed, was extingui hed by the fine in 1609.” 
As PON, J. DELIVERED THE OPINION OF THE COURT, 
The priority cf theſe deeds of the fame date not being found, 
the Court muſt judge of that jriority from all the circum- 
{tances of the caſe, the nature of the tranſaction, and the in- 
ternal evidence of the inſtruments themſelves: the little dun 
is declared to be made conſideration of dame Mary la 
and offqiitting a. /ormer jo. eine, and for {he prrprſe of ma 0 
a ner n 1 tor her, according ts tho covenants ſpecified in (hit 
deed; what that forme jointure was, does not appear; 3s 
the intention of the parties in this deed is manife ſt, that it w: 
in order to facilitate the new family ſettlement. By dame 
A7ary's having thus releaſed and acquitted her former jointure, 
theſe lands Were liable to the ſettlement that was to be male 
by the great deed, upon confideration of the new mat wg 
there ee the great deed makes no recital of this rc! 
and acquittal by dame Man, but it executes the covena! at of 
the new jointure to be made to her, that is, by ſettling th! 
very fame - premiſes on her as were ſettled by the little deco. 
It was therefore plainly a traniaction of convenience and a 
commodat!: 
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:ammodation between the parties, for their mutual benefit. 
Anh it would be harſh, indeed, to conſtrue the little deed as 
made ſubſequent to the great deed, when the great deed carries 
me proviſions of the leſs into execution: but, by the contrary 
confruction, both deeds have their effect; and a conſtruction 


of that ſort ought to take place in all caſes, for the intent could 


never be, uno flatu, to create a proviſion by one deed, and to 
L-troy it by the other. The fine levied compriſes all the 
premif2s in the greater deed; they are partes ejuſdem negotity 
dftinctly executed, and moit probably for the convenience of 
the jointreſs, dame Mary; for ſhe had the cuſtody of one, 
nd when ſhe died, it was placed amongſt the family writings. 
n addition to this, the ſubſquent acts done by Sir Robert, the 
ther, ſtrongly prove that he conſidered the powers as ſubſiſt- 
ing. WE are therefore of opinion, that the /ittle deed muſt be 
conſtrued to have been firſt executed; that the power of 
jcinturing under the great deed did ſubſiſt, and was well ex- 
ecuted ; and that dame Ann had an eſtate for life, in the pre- 


miſes under the deed in 1681 : and it is found by the verdict, 


tat {12 entered and was in poſſeſſion. , there was an eftate 


er life in dame Ann, Sir Robert Atkyns, the younger, could 


wily bo tenant in tail in remainder, expectant upon the determi- 
nalizn of her eſtate for life. . 

Luk NEXT QUESTION is, Whether there was a good 
tenant to the præcipe? The facts relative to this particular are, 
+ [hat Sir Robert Athyns, the younger, in purſuance of a 


+ judgment in ejectment brought againſt dame Arn Atkyns, 


and the tenant in poſſeſſion of the premiſes, Trin. term, 
© 9 Ann. by Fohn Phillips, upon the ſeveral demiſcs of the 
* ſaid Sir Robert and Foſeph Walker, entered upon thoſe 
* premiſes.” Upon the 1ſt of January, 1710, John Phillips 
ſurrendered both theſe terms to Sir Robert Athzns, the 
younger 3 but it muſt be remembered that theſe were only 
1titious terms; one of them granted by Sir Robert Atkyns 
inmſelt; and therefore the recovery in ejectment, could not 
change the nature of Sir Robert Athyns's poſſeſſion. Sir 
R:bort Athyns, the ſon, being ſo in gol on, makes a feoff- 
mt with the livery of ſeifin to James Earle in fee, for the de- 
cred purpiſe and intent of making him a tcnant to the præcipe. 
in Hil. term, 9 Ann. a recovery was ſuffered of the premiſes, 
„herein, John Hzolmden was demandant; James Earle, tenant; 


2 


* 


and dir Robert Athyns, the younger, and Lovis, his wife, 


the vouchees. The validity of this recovery depends upon 
conſidering the effect of the judgment and poſſeſſion under 
te ejectinent, and the nature of the ſubſequent feoffment to 
Funes Karle : it is ſaid that, if Sir Robert, the ſon, entered by 
wrong, he is a diſſeiſor: that pyſeſton only will ſupport a 
woffment; (to which point there are many authorities cited in 
i Burr, 92, 94.) ; and that the poſſeſſion itſelf, in this _ 
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z under the judgment in ejectment, was a diſſeiſin. Sxcovpiv. ſr 

z it is ſaid, if he came in by right, he would be in according to Atk 

1 bis title; that the poſicfion and title would then unite, an l 

together would give him a power to ſuffer a recovery. '{ 6 27 

THIS IT HAS BEEN ANSWERED, and we are of opinion, jo 

iſt, That the taking pofleſſion under the judgment in eject. for 

ment, can never amount to a diſſeiſin of the freehold : for the not 

definition of a diſſciſin laid down by Lit. Sec. 279. is, uur W. 

of a man entereth into any lands or tenements, where his entrance i; |} it n 

+ not congeable, and oufteth him <vho has the freehold. So that the 

F every entry is not a diſſeiſin, unleſs there be likewiſe an c ren 

1 of the freehold. Lilileton, therefore, connects theſe two cir- fact 

| cumſtances together. So Coke, in his Commentary upon me 

1 Lit. 153. ſays, a diſſeiſin is the putting a man cu? of ſein, pol 

1 * and ever iinplieth a wrong.” But diſpoſſeſſion, or ejcct- pal 

4 ment, is a putting out of poſſeſſion; and may be by right ave 

i. or by wrong; and again, & diſſeiſin is a perſonal trefpaſs, or dir 
4 * rertious gien of the ſeiſin. Now we oblerve, that it is no 
"4 not in fact found, “ that dame Athyns was ever ouſted of mc 
4 13 « treehold; or that Sir Robert Attyns, the younger, was ever. tin 
4 « ſeifed of it:“ the judgment in ejectment was a recovery did 
. the poſſeſſion only, without prejudice to the right of thoſe in we 
4 whom it might aiterwards appear to be; that poſſeſſion, there- col 
#1 fore, gave no more right to Sir Robert Athyns than he had out 
F before, and he might have been turned out by any ſubſequent f 
7 ejectment. He did not take a tortious fee under the judg- da 
A ment, nor could the ſheriff deliver it; for the words of the me 
£ writ are only habere facias peſſiſſiouem. Sir Robert Atkyns had to 
2 no right, at the time of the entry, to an eſtate tai} in poſſoſſion; ter 
A for the jointreſs had then an eſtate of freehold. The czectment W. 
4 could recover nothing but the poſſeſſion. Verdict and judg- b 
: ment could give him no more; no freehold was recovered w 
Y under it, but only the term; though, if he really had a right te, 
5 of freebold in poſſeſſion, in tail, or in fee, the poſſeſſion under the by 
g ejectment would have recovered according to the right, An 0 
is | | argument has been drawn from the power of the true owner I 
y to make his election, whether he will conſider it a diſſeiſin or to 
is not: but here, the true owner could not elect to make him a b( 
: | diſſeiſor, the entry not being injec et fine judicio; and Sir de 
n. R2bert would not have been liable to a fine as anciently every th 
5 Cifleifor was: a true owner may enter upon an actual di- W 
; feifor ; but here the entry could not have been admitted; nor a 
; | did Lady Ann elect to make Sir Robert a diſſeiſor; for ihe al 
g afterwards brought her ejecd ment | tor the doctrine of elective th 
3 | diſleiſin, ſee 1 Burr. 110, 111, 112.] The ground, therefore, tt 
7 of our opinion is founded in this; that here, there was # tc 
| actual nr cenſtrucbive diſſiſin. Sir Robert Atkyns gained 19 y 
: treehold by it; he had only a naked poſſeſſion; there was 9 0 
ouſter of the true owner; but the frechold remained, not 6 


diſplaccd, 


me eftate was lodged, and for ſtrangers to bring their action. 
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aſplaced, with dame Ann, remainder in tail to Sir Robert 
Athintse 

THE NEXT QUESTION is, Whether the feoffment made 
z 700d tenant to the præcipe, without the concurrence of the 
wintreſs ? Sir Robert Athyns not being tenant in tail in poſſeſ- 
fon, bargain, and ſale, or 2 would not do. Feoffment would 
not make a diſcontinuance; 1 Rel. Abr. tit. diſcon. 634. pl. 5. 
Would it make a diſſeiſin? If it were taken to be a diſſeiſin, 
t muſt be at the election of the right owner, according to 
the doctrine laid down in 2 Inſt. 412, 413. for the ſake of the 
.emedy. Sir Robert Athyns, the fon, had not the freehold in 
act, for there was no expulſion of the true owner; it was a feoff- 
ment, with livery in form only; there was no tranſmutation of 
pollefion to the feoifee. No eſtate, not even an intereſt, 
palled to Earle for his own uſe; it being made for the 
vowed purpoſe only of making him a tenant to the præcipe. 
dir Robert Atkyns continued in poſſeſſion; the feoffment was 
no more han a part of that common aſſurance called a com- 


non recovery; and there was no thought of a diſſeiſin at the 


time : for on the facts found, it is clear that Sir Robert Atłyns 
did conſider himſelf as tenant in tail in poſſeſſion, under the judg- 
want in ejetment. That the little deed was poiterior to, and 
corrected the great one, and that No freehold ſubſi/ted, or flood 
out againſt the tenant in tail: but it turns out, that all this 
was grounded on a miſtake of Sir Robert Atkyns, and that 
dame Ann had an eſtate for life for her jointure. The true 
meaning, therefore, of this feoffment was, to make a tenant 
to the præcipe. Sir Robert Athyns conſidering himſelf as being 
trnant in tail in poſſeſſion, without any idea or intention of its 
working a diſſeiſin, and that thought was an after-thought.— 
Lut as it is not every entry, ſo neither is it every /very that 
wil make a diſſeiſin. Living is of the very eſſence of a 
{coffment: but where the books ſpeak of feoffmen's in fee 
by tenant for years, and that the fee ſimple paſles thereby, it 
is to be underſtood of thoſe feoffments of old, attended with 
very and actual tranſmutation of the poſſeſſion from one man 
to another. Bracton. book 2. c. 18. b. 4. 161. b. Year- 
book, 11 Hen. 4. 33. pl. 61. a. Broke Abr. tit. Feoffments 
de terres, pl. 10. Vet Symb. ſec. 251. and many other au- 
thorities cited in the report by Sir James Burrow.— There 
was a privity and confidence between the particular tenant 
and the reverfioner. Tenant for years forfeited his eſtate by 
iltering the poſſeſſion : and on account of ſuch poſſe ion, and 
the notoriouſneſs of the act of inveſtures, the feoffee ouſted 
the reverſioner : it was a tranſlation of the feud from one man 
to another. But there was no idea of ſuch a change being 
worked by a private, ſecret contract of the parties; becauſe 
that would make it difficult for the lord to know with whom 
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Such was the practice before men were acquainted with . 
ters; when lands paſſed by parol; and livery was necef%;; 
to be made on the land, that the other tenants, who wr: 
called to the Lords' court, might be witneſſes. This was for. 


merly neceflary to be done, for this reaſon; becauſe the pores 


curiz, and the vaſſals of the logd, being bound by their oath 
of fealty, would take care that no fraud ſhould be comuritted, 
which ſtrangers not held by the ſame tie might connive u. 
In Wright's Law of Tenures, p. 141. he ſays, “ a feoffmert, 
« whether conſtituting or transferring a fee, retains, «1» 
« at this day, the form of a gift, it is perfected and ratified by 
the ſame ſolemnity of [very and ſeiſin, or inveſture, as 
c pure feudal donation.'”” Though afterwards the ocular at- 
teſtation of the pares was held unnecelfary ; and livery migh! 
be made before any credible witnefles ; yet the trial has ſtil 
been reſerved to the pares, or jury of the country; but the 
particular requiſites of this form of conveyance have dwindled 
away: they have, from having been the only conveyance of 
land for a long ſeries of years, languiſhed into a mere form, and 
are nothing more than a common conveyance : their grandeur 
and efficacy is loſt ; and without an aCtual transforming of the 


A 


eſtate from one man to another, they mix with the com- 
munity of all other afſurances.—In 3 Alb. 140. Smith ex dim. 


Dormer v. Parkhurſt; Wilts, Ld Cn. Jus. treats feoffments 
in the ſame light, when he fays, “they materially differ from 
a fine; for in notoriety of facts, a feoffment is ſuppoſed to 
ce be made openly upon the land, and the feoffee is immediate) 
put into poſſeſſion, not a formal, but an actual poſſoſſion.“ 
The general notion of their being a ſecurity againſt ſ-cr-cy 
and fraud, was a ſubſtantial reaſon which gave ſo much con- 
ſequence to the feoffments of old. "Lhe caſes of Hunt v. 
Bourne, Salk. 339. Read and Morpeth v. Errington, Gro: 
liz. 321. and the caſes cited from 2 ezey, 475, G. to prove 
the ſuperiority of feoftments over fines, we conſider to mean 
ſuch feoftments of old; tor they are mere dia. The name 
of theſe feoftinents, and the remembrance of them, remains 
and ſurvives them, however imperfectly, after the practice of 
making them, and the conſequence of their ſolemnity is quite 
at an end. But the preſent feoffment is of a different tort; 
it is /zcret, and by a wrong door; and the feoffee a mere in- 
ſtrument; for it is ſolely for the purpoſe of making bim 2 
tenant to the præcipe: in law, therefore, he is a mere inſtru- 
ment, and fo conſidered in 2 Rel. Rep. 245. Cre. Jac. 043. 
1 Mod. 107. Fountain v. Cooke.—lt is not here faid, to be 
jor his con u/e nor need it be fo, when it is merely for tie 
purpoſe of making a tenant to the præcipe; but then the 
party muſt have a right to ſuffer the recovery; if it is carri-4 


any further, it is fraudulent ;- and fhall not be carried int 


execution by artificial reaſoning to the prejudice of thole u 
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are the right. As to this point, therefore, we concur with 


ſach a feoffment. as was in uſe of old: no tranſmutation of 
the pofleſſion poſteited by it, but its object was ſecret and 
ullxve, and, therefore, it ought not to work a conſtructive | | 
Ciileitin 3 A that Sir Robert Atkyns, by his entry under 


| th! judgment in ejectment, gained no freehold ; and by that 


7 1 
of the authority of Fermor's Caſe, 3 Co. 875,—No aid can be 2 
were civen to this recovery from the ſtat. 14 Geo. 2. c. 22, becauſe þ! 
8 for. it requires the concurrence of the firſt eſtate for life expreſsly. | 
fore WIE THINK THE RECOVERY, THEREFORE, IN THE PRE- 8 
oſs EXT CASE, BAD : firſt, becauſe there is no diſleiſin at all of 5 
itted, dame Ann; ſecondly, no ouſter of her freehold ; thirdly, that | 
© al the feoffment was made really under an idea of having a right to 
nene {ufer a recovery, and not with any intention to conſtitute a 
4 diſlcifin ; Fourthly, if it were done with that intention, we | 
d by tink it amounts to a feoffment in form only, and is not | 
f 
| 


4 {.ottinent conveyed no eſtate to the prejudice of dame Ann's 

8 trechold. — Judgment for the plaintiff, 

3 A. tenant for years, remainder to B. for life, remainder to smith ex dir. 
_ the firſt and other ſons of B. in tail, remainder to the heirs of Richards v. 

the b. in tail; A. and B. join in a leaſe and releaſe to make a tenant CF 108 

< to the præcipe, and ſuffer a recovery; held that the eſtate-tail, geo. 3. B. R. 
* limited to the ſons of B. is not deveſted by the recovery, nor 1 Ter. Rep. 738. 


is there any forfeiture of the reſpective eſtates of A. and B. 

On the trial of an ejectment, a verdict was found for the 

plaintiff, ſubject to the opinion of the Court on the following . 

eile: & n Richards by his will, dated the 3oth of June, 1753, 

& cevited all his lands, &c. in Normanton, or elſewhere, either 

in poſſeſſion, reverſion, or remainder, to Thomas Richards, 

* Thomas Lee the elder, and Thomas Lee the younger, to the uſe 

« of the teſiator's nephew, John Richards. for life; —remainder 

* to the firit and other ſons of F:bn Richards in tail re- 

* 19ainder to the heirs of the body of his ſaid nephew 2 

© Richard's; —remainder to truſtees in truſt, to ſell the ſame, 

and divide the money ariſing therefrom among the teſtator's 

tour ſiſters, and his niece therein na ned.“ On the zoth | 

of Viay, 17 54, the teſtator, by a codicil to his faid will, de- 

Cared the faid deviſe, as far as related to his nephew, to be | 

null and void, and directed that he ſhould only have ſo much 

of the ſaid premiſes as ſhould amount to the yearly value of 

20], with certain limitations over. By indentures of leaſe and 

releaſe, dated the th and 5th of April, 1764, between T homas 

Lee, the ſurviving truſtee in the will, of the firſt part, ahn 

Richards, the teſtator's nephew, of the ſecond part, 7abn 

(ford, the defendant, of the third part, and Thomas Dalby 

and William Dixwell of the 4th part, reciting the will and 

codicil, and alſo an indenture, dated the 18th of November, 

i760, between the ſaid F. Richards, the teſtator's nephew, of | 

©: one part, and the defendant of the other part, by which 
R1 ca rds, 


. 
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Richards, in conſideration of 300l. granted to the defendag: 
all the eſtate, &c. deviſed to him by the teſtator, which ſhould |; 
allotted to him by his truſtees, for ninety-nine years, if Nie 
ſhould fo long live; and alſo reciting a decree in Chancery, 
whereby it was decreed, that the will and codicil of Ni 
ſhould be eſtabliſhed, and the truſts thereof performed, an; 
that Richards (party to the indenture) was entitled to have 90 
much of the deviſed premiſes as ſhould amount to the yearly 
value of 2cl. and that Lee, the ſurviving truſtee, ſhould ft 
out a part of the premiſes of ſuch yearly value, Ie, | 
obedience to that decree, by and with the approbation and 
appointment of the preſent defendant, and Richard (party 
thereto) bargained, fold, releaſed, allotted, confirmed, and ay. 
pointed, unto Dalby and Dixæbell, and their heirs, all the pre- 
miſes in the releaſe and appointment mentioned, 79 ho e 
the preſent defendant, his executors, Wc. for ninety-nine years, if 
Richards (party therto) ſhould ſo long live ;—remaind H 
Richards for life; —remainder to the firſt and other ſons of 
Richards ſucceſſively in tail; remainder to the heirs f 
Richards (party thereto) in tail ;—remainder to the uſe of A 
and his heirs, upon the truſts in the ſaid will and codicil p- 
pointed. By indentures of leaſe and releaſe of three parts, of 
the 21ſt and 22d of June, 1765, between the preſent defendart 
and Richards of the firſt part, J. Gregg of the ſecond part, 
and John Kirkland of the third part, for docking and barring ll 
eſtates tail, and all rever/ions, &c. of the premiſes in queſtion, 
the defendant and Richards granted, &c. to Gregg, to make 
him tenant to the præcipe, that a recovery might be ſuffered 
of Trinity term then next, that Kirkland ſhould be ſeiſed to 


the uſe of the defendant for the term of ninety-nine ycars, 
created by the deed of November, 1760, determinable on the 


deceaſe of Richards, remainder to Richards and the defendant, 
and the heirs of Richards for ever. In Michaelmas term, 
1765, a recovery of the premiſes was ſuffered, in which Ab- 
land was demandant, Gregg was the defendant, and the preteit 
defendant and Richards were vouchees. The defendant 
confeſſed leaſe, entry, and ouſter, but no evidence was given 
of an actual entry upon the land made by the leſſor of the 
plaintiff before the ejectment brought. Fohbn Richards, the 
nephew of the teſtator, and father of the leſſor of the plaiatif, 
is now living. ohn Richards, the leſſor of the plainti#, is 
the eldeſt ſon, and firft tenant in tail under the will of the 
teſtator. At the time of ſuffering the recovery, the lehr oi 
the plaintiff was an infant under twenty-one, and is now of 
the age of thirty years. Thomas Lee the younger was th? 


ſurviving truſtee named in the teſtator's will at the time cf 


the execution of the deed of 1764.— THE QUESTION Was, 
Whether the leſſor of the plaintiff was entitled to recover ! 
AND ir was contended for the leſſor of the plaintiff, FIRST, 


that the recovery ſuffered by Clyford, the tenant for years, and 
| Richard, 


Y 
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ares the tenant for life, was a forfeiture of their reſpective 
«Hates in the premiſes. AND SECONDLY, that the leſſor of 
tie plaintiff was entitled to recover, notwithſtanding no actual 


Wc: was proved. Doug. 468. Bull. N. P. 103.—But as to this 
{ond point, THE COURT ſtopped the counſel, it being clearly 


etabliſned that actual entry was not neceſſary.— After the caſe 
hid been fully argued upon the firſt point, ASHnussT, J. DE. 


[LIVERED THE OPINION OF THE CouRT. The only queſtion 


thathas been made is, Whether the recovery that has been ſuf- 
fred by Clyord, the tenant for years, and Kicharde, the 
tenant for life 3 or the acts which were done preparatory to it, 
will amount to a forfeiture of their reſpective eftates? Now, 
5 to Clyfford, the tenant for years, it will be totally nugatory 
to conſider whether he has done any act to forfeit his eſtate, 
unleſs the tenant for life has likewiſe forfeited his; for if he 
has not, he is the only perſon who can take advantage of the 
forfeiture of the eſtate for years; ſo that I ſhall lay the 
queſtion relative to the tenant for years entirely out of the 
cafe, In regard to Richards, the tenant for life, it is inſiſted 
that, by ſuffering a recovery, he has forfeited his eſtate for life; 
to: which was cited Co. Lit. 356. . The paſſage is, (Here 
note, that albeit the action be falſe and feigned, yet is the 
recovery ſo much reſpeCted in law, as it worketh a diſcon- 
© tinuance. But if tenant for life ſuffer a common recovery, 
© or any other recovery, by covin and conſent between the 
« tenant for life and the recoveror, this is a forfeiture of his 
« eitate, and he in the reverſion may preſently enter for the 
« forfeiture.” Lord Cote then obſerves, that © ſince L:7t/etor: 
« wrote, the ſtatute of 14 Flix. c. 8. was made, concerning; 
this matter, which hath been well conſtrued and expounded, 
and needs not to be repeated.” But we all of us think 
that this paſſage can only be underſtood of a bare tenant for 
f:, who takes upon himſelf to do an act inconſiſtent with 
tne nature of his eſtate; and which, before the ſtatute of 
Elizabeth, would have diſplaced the remainders ſubſequent, 
and turned them to a right. The forfeiture of his eſtate 
was, therefore, a proper puniſhment upon him for attemptiag 
to do an act inconſiſtent with his tenure, and calculated to 
injure him in the reverſion. But the law will never puniſh 
a man for doing that which is not inconſiſtent with the nature 
of his eſtate, and which may have a legal operation. Such is 
the caſe here; for Richards ſtood in two ſeveral characters; 
that of tenant for life, with a remainder in tail ſubſequent to 
that limited to his firſt and other ſons. This remainder in 
fail is all that he ſought to bar ; and the law ſays, that having 
tne immediate freehold, and an eſtate tail in remainder in him, 
he has a right to bar it. Upon what principles then is it that 
a forfeiture ſhould be incurred ? Has he taken upon him to do 
any act inconſiſtent with the nature of his eſtate * The tenant 


to tne præcipe is made by leaſe and releaſe; this is a lawful 
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conveyance, as it is called, and paſſes no more than a man jw. 
fully may. Had it been done by feoffment, that perhaps, in 
reipect of the manner of doing it, might have admitted of {a1 
argument; but here it was perfectly legal. The next thins 
then is, Whether the recovery itſelf will operate ſo as to ub. 
ject him to a forfeiture ? And, as to this, we are all clearly gf 
opinion, that it does not; becauſe there was a legal fubj.& 
for it to work upon, namely, his remainder in tail. Ni 
is vouched, and enters into the warranty, not in reſpect of his 
tenancy for life, but of his remainder in tail; and the recom- 
pence in value is ſuppoſed to go to thoſe who would have bien 
entitled to his eſtate tail, and thoſe who ſtood ſubſequent 1» 
them; and paſſes over his firſt and other ſons, who have te 
ſirſt eftate tail in them. And as they receive no recompence. 
their eſtate is not diſplaced, nor in any manner affected by th- 
recovery. It ſeems plain, from the words of the ſtatute of 
Jiligabelßh, what kind of recoveries the legiſlature conſider 
as fraudulent, and meant to prohibit ; for it ſays, © that all uch 
<< recoveries hereafter to be had or proſecuted by agreement 
of the parties or by covin, as is aforeſaid, againſt ſuch par- 
« ticular tenant of any lands, &c. whereof the ſame particular 
<& tenant is, or hereafter ſhall be, ſeiſed of any ſuch particular 
« eſtate as is aforeſaid, or againſt any other, with voucher 
« over of any ſuch particular tenant, &c. ſhall, as again! 
« thoſe in remainder, or reverſion, be void, and of none 
effect. Then comes a proviſo, „that nothing therein 
« contained ſhall extend, or be prejudicial, to any perſon tha: 
„ fſhall hereafter, by good title, recover any lands, &c. with- 
out any fraud or covin, by reaſon of any former right 0: 


mY 


< title, but that all ſuch be in like force as before the raking 
« of the act.” Therefore a recovery, ſuffered under the 


circumſtances which exiſt in the pretent caſe, is exprelsly 
ſaved. And we are all of opinion, that there mutt be jusg- 
ment for the defendant.—Pottea to the defendant. | 


Roe ex dim. Crow If a tenant in tail by purchaſe under a ſettlement made by 


v. J. Paldwere his anceſtor ex parts maternd ſuffer a recovery, and declare 
Nik and d uſes to himſelf in fee, he takes the fee as a purchuter, 
cell Bellarny, deſcendible to his paternal heirs. And if tenant in tail by 
Hil. Ter. deſcent from the maternal anceſtor ſuffer a recovery, and de- 
7 85 Clare the uſes to himſelf in fee, the eſtate will deſcend to the 
; heirs ex parte maternd ; Whether it be copyhold or frechold — 

A ſpecial caſe was reſerved on the trial of this ejectment, aud it 

appeared, „ that John Younger, being ſeiſed in fee of all the 

premiſes in queſtion, deviſed (inter alia) eighteen acres parce! 

thereof, and of which ſeven are freehold and eleven copy eld, 

to S. Athinſn in fee:—and certain other premiſcs, partly 

frechold and parily copyhold, to S. Adnan fer life —te- 

mal..der to E. i aterfield, the deviſor's ſiſter in tail — L he 

deviſor died in 1737, leaving S. Atkinſon and E. Y, aten, 

Whercupon S. Atinſon entered and was ſeiſed according tv 


the 
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te d:vifes aforeſaid, and on September 29th, 1748, by her 
will duly executed, deviſed all the lands, &c. given to her in 
fee by J. Younger's will to truſtees, for the uſe of E. Cri, 
daughter of E. Waterfield, for life z—remainder to truſtees to 
preſerve, &c.—remiinder to the firſt and other ſons of Z. 
Cr: in tail 5—remainder to the daughters in tail ;--re- 


ma nder to the right heirs of J. Younger. In 1750, S. Aibin- 


ſn died; K. Waterfteld being likewiſe then dead, and having 


Hat 
gelt two daughters, the aforeſuid E. Crow, and A. Read, of 
whom the former, E. Crew, died before S. Atkinſon, leaving 
one child, Catherine, the wife of . Bowker ; the latter { Ann 
Reed) ſurvived S. Atkinſon. Upon the death of S. Mlinſon, 
(C. Breuer entered upon a moiety of the lands deviſed to E. 
[Vaterficld in tail, as above mentioned, and alſo upon the 
eighteen acres deviſed by S. Athinſen's will. In 1762, C. 
Farber, with her huſband, William Bowker, duly ſuffered 
common recoveries both of the freehold and copyhold 
premiſes, as well of the moiety which ſhe took under the 
will of 7. Younger, as co-heir (with Aun Read) of E. 
I aterfild, as of the eighteen acres which ſhe took under the 
will of S. Atkinſon, as daughter of E. Crow ; and as to the 
freehold parts of the eſtate, the uſes oi the recovery were de- 
cared to V. Bowker, and C. his wife, for their lives, and the 


life of the ſurvivor; remainder to Catherine in fee; and as to 


the copyhold, C. Bowvier was admitted in fee on the furrender 
of the recoveror; and afterwards at ihe ſame court, . 
Broker, and C. his wife, duly, ſurrendered the premiſes to 
themſelves for their lives, and the life of the ſurvivor, witty 
remainder to the right heirs of Catherine; and HH. Bowker, 
and his wife, were admitted accordingly. C. Bowker and 
ber huſpand are dead without iſſue. J. Crow, the leſſor of the 
plaintiff, is the heir ex parte pater of C. Bowker. The de- 
iendants are her heirs ex parie malernd. IHE QUESTIONS 
reſerved were, FIKS T, Whether the plaintiff were entitled to 
recover the frechold and copyhold premiſes, or either of 
them, which paſſed to C. Bawker, under the will of F. 


well v. Strachan, 1 Fife 2. 66; 2. Strange, 4. and Bro. Parl. 


to the paternal heirs (1),—Lord KExvon, Ch. J. The 


= — 
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(1) Ld Kenyon, Cn. J. in delivering the opinicn of the Court, 


ww 


fa his own note of the above caſe of Martia v. Sirachan, which he 
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operation of a fine and a recovery on queſtions of this kind i, 
extremely different. If a tenant in tail, with a reverſion in 


fee 

ſaid was inaccurately reported in S/ range. It contains a confiverahl- bar 
degree of uſefu] learning on the nature and operation of fines and re. fr 
coveries, and is to the following effect: Martin on the demiſe of do! 
| Tregonwell, eſq. v. Strachun and others, Hit. 16 Geo. 2. Jacol Bark; tee 
being trnant in tail by purchaſe under a marriage ſettlement made oy his Co! 
anceſtors, with remainder in tai! to R 44 and his relations, ex por Jo. 
maternd, with remainder in fre to limſli by d ſgent from his mother, mabes en 
a renant to the procpe by leaſe and releaſe, and then ſuſfers a commer or 
recovery; and by the fame-decd declares the uſe to himſelf ard h the 
heirs; and af erwards dies ſeifed inteſtate, and without iſſue. Tue 21 
QUESTION was, Wheth r the eſtate, of which Facoh Banks died ſeiſed thi 
in fee, deſcended to the leffor of the plaintiff, as heir to Jacob ani vx ne 
parte materna? EE, CH. J. The rule of deſcent is known, and will be cal 
agreed. If a man ſeiſtel as heir on the fide of the mother make n ſenfimen: no 
n jee to the wie of bimſelf and bus heirs, the iſi being a thing in truſt aid cone em 
fedence ſball enſne the nature of the lauds, and ſhall dete nd to the heir o cal 
fart of the mather. Cu. Lit. 13. a. 3 Lev. 406. GCodbold v. Frteſi ns. ne 
nd it will 5e the fume, if the limitation be by: fine and recovery ; it is fill 140 
the ancient uſe; and there is no difference whether upon the conveyance thi 
of an eſtate any part of the uſe reſult by implication of law, or whether of 
it be reſerved by expreſs declaration to the party from whom the eſtate a1\ 
moved; and fo is the caſe of Abbot v. Burton, Sl. 590. But this rule 00 
polds only where lands come by deſrent, and not where a perſon takes by prr- an 
(ale. And, therefore, if“ a man have iſſue a ſon and dieth, and the tal 
wife alſo dieth, lands are letten for life, remainder to the heirs of the I 
wife, the ſon dieth without iſſue ; the heirs on the part of the father 0 
5 ſhall inherit, and not the heirs on the part of the mother; becauſe 1: A 
„ | veſts in the fon as a purchaſer.“ 1 Inf. 13. a. The queſtion , 00 
>. Whether Jacob Banks, who took as a purchaſer under a ſettlement by 1 th 
5 maternal anceſtor an eſtale- tail precedent to the remainders in ta wd oh 
1 alſo precedent to his own reverſion in fee, and ſuffered a common recount) Gf 
"4 and thereby made himſelf tenant in fee, is not to he conſidered in tic ce 
. fame manner as to any deſcendible quality as if he had originally taken Ve 

Fe . W | 
bo by purchale an abſolute fee ſimple under a ſettlement made ex f1te re 
Bhs materng. And in order to determine this, it will be proper to conſider, 1 
* 1't, How conditional fees ſtood at the common law ? 2dly, What altera- 0 
4 tions were made by the ſtatute de donis ? and, laſtly, What is the cte(t 0 
5 and operation of a common recovery N. AND FIR5T 3 4. comma bare a. 00 
1 * "es were for ſi mhle avſalute, fer-fimple conditional, % rd tet 5 8 
3 Te donor had only a poſſibility of having the lands again; tor the i 
1 tenant of lands intailed before the ſtatute had only a fee ſimple cm- te 
4s ditional. If, before flue had, he had made a feoFment in fee, the 49207 ri 
2 thou!d not have entered for the forfeiture : but this feoffment had barred t 
* the future iſſue; and after iſſue had, the condition was performed to f. 
3 this purpoſe that he might have aliered, and thereby have barred che ſ 
3 donor and his heirs from all poflibility of reverſion for default of iſſue r 
55 and as to the heirs of his body, he mizht have barred them as well before t 
4 iſſue had as after. By having iſſue, the condition was performed for three . 
1 purpoſes; to alien, to forfeit, and to charge: but the courſe of deſcent! k 
5 was not altered by having iſſue. As to the alteration made by the ! 
s | ſtatute ; this power of aliening was diiliked at the time of making the r 
Y ſtatute de dons, and, therefore, the ſtatute only took away that power * x 


but the eſtate was left to deſcend as before; and that the donee might | 
25 nave 
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fe to himſelf, levy a fine, the effect of that on the eſtate 
tal is Creating a baſe fee; and that becomes merged in the 
other 


—_— 


hive no power to alien, the judges held the donee ſhou'd not have a fee- 
tmple, and ſo made divided eſtates, and created a particu/ar eſtate in the 
donce, and the reverſion in the donor: fo as where the donee had a 
tee-iimple before, he had by this act but an eſtate tail: and where the 
donor had but a poſhbility before, now, by conſtruction of this act, the 
donor had a fee-fimp'e expectant upon the eſtate-tail, Which we call a 
reverfion, So, by th s diviſion of the etfares, the donee before iſſue had, 
or after iſſue, could not bar or charge his (five, nor for detaulr of iſſue 
tie donor or his heirs: and this learning appears in Co Lt. 19. and 
I. 3343 by which means a perpetuity was created: and then when 
this great inconvenience was diſcover ey, the judges found it abſolutely 
peceliary to give tenants in tail a power of aliening by recovery. Thus 
common recoveries were introduced,” and they were afrerwards taken 
notice of by feveral acts of parliament, as by the act of 7 H. S. c. 4; to 
enable recoverors to avow, &c. 21 II. 8. c. 19. And in Marr Portington's 
cxfe, 10 (9. 38, as Lord Cote ſays, that the judgment in 12 Hd. 1. was no 
new invention, but approved of Hy the reſolutions of the fages of the 
aw; who © perceiving what contentions and miſchiefs had crept in to 
the diſguiet of the law by thele fettered inheritances, upon conhderation 
of the ſaid act, and of the former expoſition of it by the ſages of the law 
aways after the ſaid act, gave judgment that in ſuch caſe (viz.) of 'a 
common recovery, where there is a judgment againſt the tenant in tall, 
an! another judgment againſt the vouchee to have in value, the eſtate- 
tail ſhould be be barred;“ and ſays my Lord Cote, fo. 38, b; ſo thar 
Where the act of I. 2. Quod fenis ipſo jure fit nullus,” we may favs 
asd guoad communem recuperationem, Sc. actus ip/e 1p jure ſit nulius.“ 
And in truth that is the caſe; for now the donee in tail, by ſuffering a 
common recovery, is enabled to paſs an eſtate to another, and his heirs, 
tan ie, an abſolute fee-fimple. This leads me to conſider the effect and 
operation of a common recovery. And this is well ſtated in the caſe 
Hart v. Gateley, Moor. 15 5, 6. There it apptars that remainders by the 
common law, and before the ſtature de nis, were but poſſibilities of te- 
verter, and after the ſtatute remained of ſo baſe account, that the 
remainder-man hould not be received, nor compel the tedant to attorn. 
That entails, being the common grievances of the realm, occaſioned the 
making of the ſtatute of Fines to bar the iſſue, and the invention 
© recoveries to bar the remainders; and the reaſon of a common re- 
corery barring the remainder is becauſe he in remainder is enabled to 
enJ:y the recompence. And this reaſon has had allowance always by the 


Judges fince the firſt commencement : and the iffue who is inheritable 


to the recompence ſhall be barred thereby, but not the leſſces, grantees of 
rent, or conuſees of ſtatutes, or parties to other incumbrances of the 
tenant in tail himſelf, who ſuffers the common re-overy ; for they may 
falſify ; bur the grantees. of the remainder cannct falſify the recovery 
\ufired by the tenant of the freehold ; yet they ſhall be barred by his 
r:covery, becauſe they claim under the remainder-man who is entitled 
to the recompence. - So that a common recovery may be conſidered in 
ereral reſpects, as to a tenant in tail, and as to the remainder-man, As 
o the tenant in rail, it is a conveyance by conſent ; as to the remainder, 
it is a bar involuntary. As to tenant in tail, it is a grant in the per; as to the 
remannder, it has the credit of a recovery upon title; and therefore tenant 
all alone limits all the uſes upon ſuch recovery. and he in remainder nolens 
v5 is bound; and if a common recovery is ſuffered without conſidera- 
92, this, in judgment of law, without other proof, is to the uſe of him 
£ Qq 2 who 
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other fee, and lets in all the incumbrances of the anc _ 
which has frequently happened | in practice from ſuch a per 


who ſuffered the recovery, if nothing is proved to the « contrary, as ap- 


pears in 9 C. 11. Dowman's caſe. This, 1 think, does fully ex jan rhe 
nature of a common recovery; and ſhews tht tne recoveror ha un cg 
in fee, diſcharged of all incumbrances made by the remand 


And whea the tenant in tail ſuifers a common recovery, ant dies Ge 
iſſu*:, a rent-charge granted by the remainder- man 1s pore by i.e re. 


covery, although rhe eftate-rail was expired; becau he, wi i in, |: 
in under the intail; and fo it appears in 7 "op g. 87 6. Zut it was . 
the bar (and here I think the ſtreſs of the caſe lics for the vlointuf 


that the eſtate-tail and fee being in the ſame per ſon ! in tte Pecs nt calt, 


the recovery wi! operate as a bar and extinguiſhment of toe ce 
and conſequently as a revival or giv ing life to the reverſion in e. 4. 
ig warrant this, was cited the cafe of & Sym _ v. Cudwmone, 1 ade 7 33 
.arth. 258. Skin. 339. 1 J. 370. Mod. 1. winch cate is thy 
tenant in tail, remainder ro himſelf in 3 levied a fine with procl 
tions; in which caſe it was refolved, that the fine with proctunation, 
only barred, but extinguiſhed the eſtate tal as much, to all nrents, 4 
renant in rail had died wirhout iſſue ; for otic wiſe the cowiſec in 
have two diſtinct eſtates in fee, ws. a baſe tee, determiniuble upon“ 
death of tenant in tail without 1ffie, and alſo an abloiure fee 5 which + 
very abſurd; and therefore the greater fee, which is the abto ute, fun! 
fwallow up the baſe fce, and ſhall be conſolidated into one entire ere 
Now here it is to be obſerved, that the tenant in tail as ſuck palle.} 2 tc 
to the conuſce in that cale by the fine, as the Court there held, withoi 
any regard to the reverſion in fee; but this was a baſe fee or a qua. 
fee, determinable upon the death of the tenant in tail without ba 3 0 
what that baſe or qualified fee is, is well explained by Loid % 
caſe of Machel v. Clarke, Salk. 6x9. where he ſays, that © if aten! 
cal covenant to ſtand ſeiſed, or by leaſe and reieaſe, or bargain an. TY 
convey to another and his heirs, it is a baſe fee, not determined nor de 


terminable till the entry of the iſſue. For before the ſtatute % d, le 


had a fee ſimple; and the ſtatute docs not alter the nature of the oft ic, 
but reſtrains the power of alienation: and therefore, as he might bore 
the ſtatute, ſo he may fince. "The ſtatute only makes it voidable.“ 1! 
lays further, that “ he has the whole eſtate in him, and therefure nus 
be able to diveſt it; and ſo(he ſaid) was S es cafe, 10 Vo. 90. ue 
diflerence then between the caſe of Spmonds v. Cuamore, and this pre zent 
caſe, ariſes from the d;ferent operation of a fine and a common Teo, 
A ji 15 oprrates as an exiingu;//hinent of the eflaie-tail, and P a alata, 
guaiiſicd fee. And that tine in the caſe of Sp:7792:75 v. Cud 2 , Was Ii 
the nature of a merger or conſolidation of the two fees; the res 8 f 
fee being there lat in and taking place, and was the ſame, and was there 
fo conſidered, as if tenant in tail had been dead without Hue, Brut .a 0" - 
m9 recovery Woes not of erate in tht manner ; for a COnmm rege 
gt a baſe fee, but a fell abſylute unitmited and rightful fee, aud is id 0 wh. 
Gdered as the Proper CONVEYANCE of a tenant in tail, and Jas I fee mt 
fame manner as ite ſee is jafid by a feeffment of tenarit in tee. And 10 
was the opinion of Nr. Juſtice Tracy. es he deliver red it at the Het legates 
in Lord Dertbentævater's caſe. And the act for forfenureſ of cttates . el 
in caſe of treaton, ſeems to „ the matter in the fume hight; for 
the ſtatute 26 II. 8. c. 13. tenan's in tail forfeit the whole | lee; ſo that 
the parliament has contidered 5 in tail as owner of the whole fue. 
1 H. II. P. C. 240. And to ſay that the eſtate-tail is extended and en. 
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ing ill adviſed to levy a fine inſtead of ſuffering a recovery. 
Generally ſpeaking, wheh two eſtates unite in the ſame perſon 
n the ſame right, the ſmaller one is merged in the other, ex- 


arzed by a chumon recovery ſuffcred by tenant in tell, is n inaccurate 
vivo ipeakingz a fo it was treated by Mr. J. Tracy, in the cate of 
Los Derwentwuater; for hat is called an eftate-tail is fit] a fee-cone 
dt nal, as before the act, nd the lame eſtate in the eye of the law hath 
conminued. And that et is confdered in the nature of a tee, is proved 
from hence, that luck tenant may exchange with tenant in fee. Salk. 620, 
i Rl. Air. $13. p. 7. 10, 11.15 to the fame purpoie. 80 that the true 
«pl ſenſe of this matter is, that by the ftature de denis the porefias 
wnand! is tl cn awiy, v bch gave the judges occaſion to call the limi- 
tions after the cHares tail, by the names of remainders and reverſions, 
which were before only potl.b.lities : but fuch poteſtus alrenand; was re- 
bored to the tenant in tall by rhe common Tecoverics ; for the protection 


cr the ſtatute de dons Mus thereby taken off, and the remiinders and 


rererhons were afterwards mute than polfibilities again; and what were 


called poſſibilities were ef little or no conſideration, and were not ſo 


much as aifers in the Hends of the heir. So thit what paſſes by the re- 
enery dues not ceme cut of the remainder or reverſion, but out of the 
eta eta. In common recoveries tle recoveror can have the eſtate only 
35 he that ſuffered the recovery hid ity and fo long as any comes in by 
thar recovery, he comes in in continuance of the eſtete tail, and coming 
in {> he is liable to all the charges of tenant in tail, And the reaſon 
why a rent granted by a remainder-m4n wall be barred by the tenant 
in tal's recovery is, becauſe the recovercr comes in in the continuance 
ot that eſtate, that is not ſubject to that rent. but.is above all theſe 
chirges. At common law upon an eftate tail (which was a fee-ſimple 
cnditional) a remainder could not be limited over, becauſe but a potfi- 
bility : but the fiatme de dens makes an efate tail, and a recovery is 
n inherent privile.e in that eftate, which was never taken away by the 
flatute Lhe {aw tekes it as a convevance excepted out of the ſtatute, 


if he were abſolutely ſeiſed in fee: and this is by conſtruction of 


%; and ſo it is expret>ly declared by Lord Hale, in 1 Med. 110. and 
lo's Pept. 6. which ſhews that common recoveries are confidered 2s con— 
*cyances by tenant in ta; tor if they were confidered as real recoveries, 
end not as cunve yances, all charges and Incumbraices made by tenant in 
'z.! would be gone; whereas, without queſtion, the tand is ſubject to 
tne lafes, recognizances and charges of the tenant in tail in poſt-thon 
409 ſuffers @ recovery: but it is not ſubject to the charges of him in re- 
Dan der ur reverfion; which ſnews that nothing palles from the re- 
munder or reverſion by ſuch recovery *. It appears then that an ab- 
ute, unfettered, pure, fee-hmple paiſes by tue common recovery 
nich is made ſo by the removal of all limitations on it, and then there 
can no other fee pals; for there can be but one fee that paſſs, there 
cannot be an abſolute and qualified fee in one and the ſame perſon, 


Thereforc it is this uſe of rhe fee-ſimple that paſſes to the recoveror 


nom the tenant in tail, and which reſults ro him and his heirs if no uſe is 
declared. Ir 1s the cſate-tail, that old eſtate- tail confidered as a fee, 
that Nu Barks had es a purchaſer, which muſt deſcend to his heir at 
e; and not the reverſion in fee ex parte maternd, for that reverſion is 
entirely gone and extinct. Therefore we think that the plaintiff's title 
net good, as he only claims as heir to Jacob Banks ex parte muternd 


* P:/:4. 7. and 1 Co. 61. Copier” caſe. 
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cept in the caſe of an eſtate tail and a reverſion in fee, which 
may exiſt together; in ſuch a caſe, by the operation of the 
ſtatute de donis, the eſtate tail is kept alive, not merged by 
the reverſion in fre. Whether the recovery extend the efſl:te 
tail, or, as more accurately ſtated by Tracey, J. in Lore 
Derw?ntwater's caſe, it be a conveyance excepted out of th: 
ſtatute de donis, it is immaterial to conſider ; though I obſerve 
that in Martin v. Strachan, 2 Mila. 66. 2 Strange, 4 Bro. Par, 
Caf. 486.— Lord Ch. J. Lee, adopted the latter expreſſion 
and by the recovery, the tenant in tail may diſpoſe of the fee. 
The fatts of this caſe are ſhortly theſe: J. Younger, bring 
feijed in fee, deviſed certain parts of his eflates to S. Atkinſon 
in fee, and other parts to S. Atkinſon Fr life, with the te- 
mainder to E. Waterfield in tail.—Thbeſe two eflates after- 
wards came to C. Bowker in tail; one of «which ſhe tack by 
purchaſe under the limitation to the daughters of E. Crow -e 
other by deſcent under the eftate tail originally limited to E. 
Waterheld ;—-/he, being ſo fie in tail of the different parts if 


theſe eſtates in different rights, ſuffered (together with be. 


huſband } a common recovery of the avhole, and the queſticn - 


ariſes on the effect of that recovery as to the reſpective parts of the 
gate. It ſcems to have been admitted that the cafe of 
Martin v. Strachan decides this caſe as far as it goes; and, in- 


deed, it ought to put the queſtion into a ſtate of repoſe, be- 
| Cauſe that caſe was very ably diſcuſſed here, and the judgment 


of this Court was afterwards contirmed in the Houſe of 
Lords. According to hat cafe, it ſtands thus; e common 
recovery puts an end io the eſiate tail; the gſtate immediate 
afterwards becomes an eftate in ce, and the party, ue“ ejiate 
104 converted into a fee, if he took the efrate tail as a purchaſer, 
muſ? take the fee as a purchaſer; or, if he leck the late toil bo 


deſcent, muſt take the fee alſo by deſcent as from the ſame 


anceſter. A diſtinction, however, has been taken by the 
plaintiff's counſe]. betzveen the operation of a common recovery 
D copybe.ds and freehalds. But it would lead to per- 
plexity if Tron rules were applied to different forts of 
eſtates. Copyhold eſtates are neither within the ſtatute 
donis, or that of uſes; neither indeed are they the .ſubject of 
entails, unleſs there be a cuſtom in the manor to warrant it, 
(which was admitted in this caſe). It was in conformity to 
the rule reſpecting real eſtates, and to prevent any eſtate being 


_ unalienuble, that the ſame rule was adopted in the caſe of 


copyholds as a mean of unfettering eſtates and to prevent 
perpetuities. And I know of no authority which makes any 
diſtinction in this reſpe& between copyholds and freeholds. 
In all other points, where the Jord of the manor 1s not 
prejudiced, the ſame rules of deſcent apply equally to both. 
But this caſe has been ingeniouſly argued on the forms of 3 
recovery, and it has been compared, as to the PP. 
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the caſe of a feoffment and re-feoffment. But this is by no 
means like the caſe of a feoffment and re-feoftment ; and we 
cannot enter into theſe forms ; they are, perhaps, inexpli- 
cable; but they muſt he taken as a mere mode of conveyance 
by a tenant in tail, and vught ſo to be confidered in all re- 
ſpects; it was ſo conſidered by the court in Martin v. 
Srachan. And we are bound to adopt the authority of that 
caſ: here, and to apply it to both theſe ſpecies of property. 
Therefore, that part of the eſtate which the perſon, who 
ſuffered the common recovery, took by prerchaje, mult go to 
the heir ex parte paternd ; and that which ſhe took by deſcent 
from the maternal anceſtor to the heirs ex parte maternd.— 
Per Curiam : Poſtea to the plaintiff. 


A tenant in tail may by leaſe and releaſe, or by bargain Googrighe 
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and ale, pals a baſe fee; a defeazible eſtate to the releaſce or ex im. Tyrrel, 
| _ Tr. Mae |. of hie vid. v. Mend 
bargainee, voidable by the iſſue in tail —On the tri of this, <hilſon, 


cjectment, a verdict was found for the plaintiff, ſubject to the 77, Ter. 
opinion of the Court on the following cafe :—** n Shiiſen, 5 Gro. 


3 


« the father of the defendant, Nicholas 8hiljen, being ſeiſed 663 Furt. 1503. 


iim and the heirs male of his bad\, of the prenuſes in ꝙuęſlion, 
-* the remainder to his ewn right heirs, by leaſe and releaſe, 
dated the 24th and 25th of October, 1742, picvious to his 
marriage with Sanna Smerdon, conveyed the fame to 
'© truſtees, to the uſe of himſelf for life; remainder to the 
« truſtees to preſerve contingent remainders; rtemainder to 
« the uſe of the ſaid Suſannah, for her life; remainder ta his 
« tit and other ſons, by the faid Sanmnab, in tail mate.-— 
« The marriage took effect; and they had iſſue, Nicholas 
Heilſon, the defendant, their only ſon.— In Trinity term, 
„1761, the ſaid John Shilfon ſuffered a common recovery; and 
by deed, dated the 24th of June, 1761, he declared the 
'* uſes of the faid recovery to be, to Lucas, his heirs 
and affigns ; in truſt to ſell the faid premiſes, and out of the 
money ariling therefrom to pay and diſcharge certain debis 
© mentioned in the ſaid deed ; and to pay the reſidue of the 
* purchaſe-money, or re-convey ſuch parts of the premilcs 
* as ſhould remain unſold, to the faid 7% Shilfon, his heirs 
or aſſigns.— The ſaid Lucas, by leaſe and releaſe, 
cated the 27th and 28th of October, 1703, in purſuance of 
the truſts of the ſaid deed laſt mentioned; conveyed the ſaid 
premiſes to Elizabeth Tyrrel, the leſſor of the plaintiff, and 


her heirs. Fern and Suſannah Shil/on were both dead.—'T he. 


queſtion was, Whether, upon the facts ſtated, the plain- 
tit was entitled to recover the faid premiſes ?'* And, for 
the leſſor of the plaintiff, it was inſiſted, that the purchaſer 
took a good title under this recovery, on the following 
grounds: — Iſt, The law does not ſuffer an eſtate limited by 
a tenant in tail, to commence after his death, to take effect. — 
{y, The limitations under the ſettlement in 1742 are 
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ineffectual, wrongful, and void. —zdly, If the uſes are void 
their creation, they cannot be made good by the common re- 
covery.—WILMOT, J. It is now fully ſettled, „ I'hat a rc. 
« leaſe or bargain and ſale by a tenant in tail, will convcy + 
„ bale fee, a defeaſible eſtate, to the releaſee or bars: ine: 
though it muſt be allowed, that the old notion Was, and even 
in Lord Cz42's time, «That a tenant in tail could not coy. 
« vey an eſtate longer than for his own life,” Bur this 
notion is now over-ruled; and the contrary ſ-ttled,——-[,0:4 
MansFrer.», Ch. J. It is now ſettled, « That a releaſe, or 
& bargain and fale by a tenant in tail, gives a baſe fee voidable 
„by the iſtue in tail.“ This is the principle of 3a-4/ v. 
Clare ; V. Salk. 619; Compns 120, 8. C. 7. Nod. 18. S. C. 
11 Mod. 19. S. C. and many fubſequent caſes have bern 
grounded upon it; particularly that of Srapiitan v. Sonpilien, 
in chancery.— See i Atiyns, 2. — Heſides, the common re— 
covery has made good this defeaſible eftate, Either ground 


— 


makes an end of this queſtion. "The recovery takes of? the 


fetters of the ſtatute de dns —\V1L.nxow, J. concurred. The 
tenant in tail had a fee originally: and a cominon recovery 
leaves him a fee again, vy removing the bar and fetters im- 
poſed by the ſtatute, When the bar and fetters are removes, 
it then becomes juſt the ſame caſe as if he had been tenant in 
tail ab initio. And though formerly it was doubted & War ther 
« a tenant in tail could, any otherwiſe than by a hene, 
« graut any thing more than for his own life;“ vet 1t is aow 
ſettled, by the caſe of Aachil v. Clark, * That. he: may, by 
& bargain and ſale, or by leaſe and reieaſe, paſs a baſe tee.” 
And if fo, it is in bis power fo limit the remain..er, as he 
pleaſ s. And it makes no difference, whether it is limited to 
the uſe of the hargainee or the releaſee, or to a ſtranger, or to 
himſelf for life with remainders over: for rhe baſe fee feeds 
all the uſcs that are limited upon it, till avoi ed by the entry 
of the 1{tue in tail. —YaTEes, J. A leaſe and releaſe, or a 
bargain and ſale by the tenant in tail, is not abſolutely void; 
but conveys a buſe fee, defcaſible by the entry of the iftue i 
tail. This is now ſettled by the caſe of Aachil v. Chari, and 
many determinations and conveyances are founded upon it. — 
Astro concurred.— IHE CouRT were, therefore, unani- 
mouſly of opinion, « "That the recovery enured to the uſes of 
<& the ſettlement, and that the plaintiff had no title.. UD“ 
MENT for the DEFENDANT. | 

Though the deeds to make a tenant to the præcipe be not 
executed till after the execution of the writ of V%, ſtill the 
recovery will be good by the 14 G. 2. c. 20. if the deeds be 
executed in the term in which the recovery is ſuffered. —In 
this ejectment, the lefior of the plaintift claimed as next in 
remain ler after a tenant in tail /Sarah Williams , who had 
juffered a recovery in her life-time; and the only queſfticn 
LS Vi as 
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en v. Rigdy, Tr. Ter. 3a Geo. III. C. B. 2 Hen. Black. 62, 03. 
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was on the validity of that recovery; as to which the facts in 
the ſpecial verdict were ſhortly theſe; that on the 19th and 
:oth of November, 1778, the deeds, making the tenant to the 
recipe, Tere dated ; that the recovery was ſuffered in Michael 
mas term in the ſame year; and that the writ of ſciſin was 
award, 7. the 61h of Nevember, to which the ſheriff re- 
turned that he had delivered ſeν on the 1oth of November, 
1778, The court of Common Pleas, where tais action was 
brouzht, gave judgment for the defendant; to reverſe which, 
2 writ of error was brought. — The plaintiff in error objected 
to the validity of the recovery, becauſe the writ of ſeiſin was 
executed before the deeds making the tenant to the precipe, 
35 it appeared on the theriff*s return to that writ (1).—Lord 
NrxvON, Ch. J. Lord Derby's cafe, 2 Strange, 1185. which 
has been cited, has always been conſidered as a ſtrange cafe; 
aan the judges of ſucceecing times have been aſtoniihed that 
10 cation was made to the court of Common Pieas to 
reclity the defect in that recovery, according to the uſual 
n:ct:ce of that court. There the objection was that there 
was no writ of ſeiſin, which (it is well known) is never in 
fact executed, But to remedy ſome inconveniences attending 
the omitons of forms in ſuffering common recoveries, the 


— 


* — 


(1) 1» the court of Common Pleas, it was argued, that it appeared on 
tie record, that ſeifin was given by the therift ten days before the date 
© tie Conveyance io the tenant of the freehold, when in fact Sarab 
Haiaams was in poſſeilion of the lands; that this was repugnant, and 
vilated the whole proceeding; thet a recoierv is not comp.cte before 


execytion ; being 4 conveyance to uſes, the nrarure of the eſtate is not 


altered, nor does there ariſe anv new uſe ro the recoveror, till the writ 
at lerlin is properly executed. Pigot on Recov. 153 Moore, 141. Sir 
. Janus, 10. Neither is this cafe within the frat. 14 C40. 2. c. 20. . 5 
whict arote from the fiftitious relation to the firit day of the term, and 
vas made for a different purpoſe, viz. to prevent recoveries from being 
lr ande, where the tenant ro the proecipe is created by deed executed 
ater the award of the writ of ſeiſin. get 58. Milſn on Fines, 348. 
3he words cf ihe fiath ſection af the ac are, executed after the time of 
toe judgment given, and the award of the writ of ſeifin.”” But there is a 
material giſterence between the award and the exccation of the writz and 
the 7th and Sch ſections exprefsly. provide, that the act ſhall not be ex- 
tended beyond its ſtrict limits. The cmm/el on the other fide were flopped 
3Y THE CCURT, WHO SAID, that though there might have been ſome 
doubt, if it had been found as a fact, that ſeiſin was actvaily given on the 
loth of November, yet the day named in the return was immaterial ; for 
it was not ncceffary to name any particular day, and rhe return would 
have been good without it. All that was neceſſary was, that ſeiſin 
laould be delivered after the judgment, and before the return of the 
writ, and that the proceedings ſhuuld all be in the ſame term. That 
thoſe requißtes were complied with in the preſent caſe which was di- 
retily within the fatute 14 Geo. II. f. 5 and 6. As, therefore, the day 
mer tioned in the ſheriff's return was repugnant to the reſt of the pro- 
ccedings, it was to be rejected. Judgment for the defendant. —Good- 


{ſtatute 


4 
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ſtatute 14 Geo. 2. c. 20. was paſſed. And, after reading the of 
clauſes of that act, it ſeems extremely difficult even to con- A 
_ ceive a doubt; for it enacts, that © every recovery already | th 
ſuffered, or hereafter to be ſuffered (operating with a retry. | y 
ipe& as well as proſpectively), ſhall be deemed good and valid 6 
to all intents and purpoſes, notwithflanding the fanc, or deed, | ef 
making the tenant to ſuch writ fhall be levied or executed afts- | th 
the time of the judgment given in ſuch recovery, and the awar | re 
of the writ of ſeiſin as aforeſaid, provided the ſame appear tu i; |} ef 


levied or executed before the end of the term, in which ſuch re 10 
covery was ſuffered.” The ſenſe of that clauſe is, that the | tt 


recovery ſhall be valid, provided the deed making the tenant } w 
to the præcipe be executed before the end of the tem K 
which the recovery is ſuffered; and it appears on this verdict, | 2 
that the deeds making the tenant to the præcipe were executed | c 
within that term. And though the ftatute, in enumerating { 
ſome of the defects for which a remedy was to be applied, Þ a 
does not mention this particular defect, it has always been [ 
underſtood that the act was intended to remedy every defect | e 
of this kind, provided that, which is there waa a condition, Wl «i 


be complied with, namely, the making of the tenant to the 
præcipe before the end of the term in which the recovery is 
ſuffered; and I think we ſhould not ſatisfy the words of the 
ſtatute by any other conſtruction.—AS$HHuURST, J. The 
ſtatute of the 14 67. 2. c. 20. mult be confideied as 4 
remedial] law, and therefore it ought to receive the moll 
liberal conſtruction. The words at the end of the clauſe, 
provided the deed be exccuted before the end of the term, 
in which ſuch recovery is ſuffered,” ſhew that the legiſlature 
meant that no advantage ſhould be taken of the execution of 
the deed, to make the tenant to the præcipe, being ſubſequent 
to any part of the proceedings, provided it were executed 
before the end of the fame term. It has been contended, 
however, that thoſe words are nor to be taken in their general 
ſenie, but muſt be reſtrained ſo as to operate only on thoſe 
two cafes, the inconveniences of which are recited in the 
former ſection, and that, becauſe the ſtatute only mentions KY 
two particular caſes, the remedy ſhall not be extended to | | 
others not particularly enumerated: but, as this is a remecia |} | 
law, the general words, giving the remedy, muſt not be | 
reſtrained by the words of the preamble, but ought to be ex- F | 
tended to all caſes where the inconvenience is the fame.—"— F | 
BULLER, J. agreed. —GRost, J. alſo agreed. Judgment 
a affirmed. | x J 
Maſtey # Rice) On a writ of error f; om a judgment on ſcire facias, in the 
16 Geo. 3. B. R. court of King's Bench in Ireland, brought to reverſe jour 
Cru. 346. common recoveries in the court of Common Pleas there, viz. 
two of lands in THE COUNTY of Limerick, and two of lands 
in the CiTY of Limerick, and which recoveries had been 
| affirmed, 
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armed, it Was objected for the plaintiff in error, that the 
{-yeral deſcriptions in all the four recoveries were bad, and 
the principal objections were as follows: FIRST, as to the 
remiſes in the County, becauſe ſome were demanded thus: 
© All thoſe, the Caſtle Town, and lands of, &c. containing by 
:#imation, ſo many acres,” without ſetting out the quality of 
the lands, as meadaw, paſture, qvood, and ſo forth; that a 
recovery would not he of a town, and that ſo many acres by 
efimation was uncertain.—OBJECTION 2d, That others 
cre deſcribed thus, © all that part of the town and lands, &c. 
tow or late, in the tenure of ſuch and ſuch a perſon,” which 
was vague and uncertain.—OBJECTION 3d, That two parcels 
were deſcribed as “ containing a plough-land,”” which was 
aſo vague and uncertain. In reſpect of the premiſes in the 
city, it was objected, that they were all demanded by the de- 
ſcription of © mefſuage or tenement,” which was uncertain, 
and alſo as being ſaid to be © now or late in the tenure, &c.“ 
Lord MansFIELD, Ch. J. (the other judges concurring) : 
1he conſequences of theſe objections are ſo great ; they are 
{0 void of the leaſt glimmering of reaſon and common ſenſe; 
and it would be att: nded with ſuch vaſt inconveniences to the 
public in many cafes, without a pothbility of doing good in 
any, if in common recoveries, which are a ſpecies of con- 
veyance and common aſſurance, ſuch nice exceptions were to 
prevail; that the ſtricteſt proof of their being founded in law, 
is neceſſary to induce the Court to overturn a recovery on 
fuch grounds. By the ſettled law of the Jand, men, by deeds, 
may tetter their eſtates: but tenant in tail, when of age, may 
unfetter them, obſerving a certain form : in this Cafe, there 
can be no doubt of the meaning of the tenant in tail, or of his 
power to untetter this eſtate ; the only queſtion is, Whether 
he has done it agreeably to the proper form ? that is, whether 
he has deſcribed the premiſes with ſufficici.t certainty, Now 
the deſcription which he has uſed, is the identical defcription 
in the deed which created the fettering ; and the objection 


which is made is not ſo much, that that deſcription is un- 


certain; as that ſix or ſeven hundred years ago in an adverſe 
action, there was a doubt whether ſuch an objection would 
not have lain: and therefore the defendant would make the 
fame objection, and raiſe the fame doubt now. But a 
common recovery is not an adverſe action. It is ſaid that “ all 
© that meſſuage or tenement, with the appurtenances ſituate in 


the lane between the two abbey gates, now, or late in the 


occupation of F. C. his under-tenants, or aſſigns, in the 
* county of the city of Limerick,” is too vague and un- 


certain: but one muſt look with a microſcopic eye, to dif- 


cover that a me/ſuage or tenement is ſo uncertain a deſcription, 
as that the ſheriff, or any other, perſon could not know how 
to find the-premiſes by it: and the objection can only _ 
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made by 2 perſon who pores over the ſyllables of the words, 


The ob;cctions are of two forts, and I have no doubt as to 
either; FIRST, that the premiſes in the county are de nanded 
thus, “ all thoſe, the cofticr, trarns, and land, containing hy 
« eſtimation, &c,” which it is argued, is uncertain, both in 
reſpect of quality and quantity. As to that ir is admitted, 
that Cale is a good deſcription in England. Ton was de- 
termined to be a good deſcription in Cotinghoam v. King, 1 
Burr. 623. and Laud means arable land. Ihe next ob- 
jection is, that the premiſes in the city are deſcribed thus, 
« ali that z2/7age or tenemem, with a garden or meadow 
thereto belonging, ſituate, &c. and now or late in the occu- 
pation of, &c. &c.”? which it has been contended, would be 
a bad deſcription in ejectment. There are many caſes in 


ejectment, which have gone very far indeed; and therefore the 


doctrine of thoſe cafes ought not to be extended : as to the 


authority in 3 W/l/. 2 3. (ante, p. 203.) which would have 
great Weight on account of its being fo recent; the judges, in 
that caſe, decided again!t their own private opinion and inch 


nation, becauſe they held themſelves bound by authority; but 


there the words were only “ meſtuage or tenement,” without 
any other deſcription; here there are other word, © with the 
appurtenances and 2 garden, &c.” which ſhew that “ meſſuar: 
or tenement” are iwo Words for ihe ſame thing: and that both 
mean a dwelling-houſe. Rut this is not my fundamental 
ground of determination in the preſent caſe : what 1 ground 
my opinion upon 15, the principles laid down in Danes 
caſe, 5 C. 40. b. reported alio in Popham, 23, and the 
diſtinction the Court there take, between adverſe actions and 
common recoveries; which at that time were become a 
common aſturance and conveyance of lands, &c. and vrchich 
the Court ſay, „ being alſo made by aſſent between tc 
„parties mall, and always have had, a different expoſition 
« from what is given to a recovery by pretence of title, or to 
& the proceeding in any other real action, to which the) 
« are not to be compared: therefore, a c mmon recovery may 
« beſuffered of an advowſon, common in groſs, warren and 
& the like, and the intent of the parties ſhall be obſerved.” 
Nov the objection in this caſe, is an objection to the very 
fame deſcription as is uſed by the anceſtor in the deed whicn 
created tne entail. The ſole object of the recovery 1s to un- 
fetter the premiſes ſo entailed; and, therefore, 1 will not 
depart from this anciently eſtabliſhed principle, to do ſuch 
cruel injuſtice, both againſt the intention of the parties, and 
againſt public convenience : not one precedent has been cited 
where ſuch an objection has b-en heid good in the cate of 4 
common recovery: but a caſe of a ſine has been cited, where 
it was allowed (1 Leon 188), and from thence ic has been 
argued by analogy, that it is bad in a common recovery; 5 

1 85 | the 
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the arzument do23 not bold. A ce in 2 Yentris, 31. is very 
material, and is ſhortly thus: © In eje-tment, a ſpecial 
+ verdict found that there was a parry of Ribton, and a /“ 
&© of Ribton, but the latter not coextenſive with the former; 

© a] that the tenant in tail of lands in the par: , but out of 
« the cꝗ bargain:d and ſold the lands in "the pariſh of 
© Ribton, with covenint to levy a fine, and luffer a re- 
« covery to the uſes of the deed: but the fine a recovery 
„were only of the lands in Ribton. The queſtion wa 5 
0 beter thts recovery was good for the la: a, 155 the parich 
« of Ribzon f?? It was argued, “that the common law knows 


x 
JA KY! 


„no fuch diviſion of the "ing zJom as pariſhies, but only the 


« (111608 of ville, and the refore, where a place is named in a 
record of the law, and no more laid, it is always intended a 
vill: confequently that the recovery, if it paſſed any lands 
«at ail, could only pats thoſe in the vill:“ but the Court in 
your of common recoveries "hel 4 that this recovery Should 
extend to the lands in the . ih of Ribton : and the ather, 
Derg it being found by = verdict, that the tenant in 
„tail had no lands in the vill, recovery mult neceſtariiy 

+ be void, unleſs it were extend wa to the lands in the pari n. 
ibis deciſion is an inſtance of liberality that would not have 
been adopted or followed in an adverſe precipe ; ſo in many 
det inſtances, as an advrw/z for which no adverte aclion 
Bhs but common recovery will: ther late, as the di- 
tnction between amicable and adverſe ſuits exiſts ; as the in- 
Conv Re of avoiding the recovery wou ld be gr. ar; as no 
5 in point is pro Juced, an, | there is no py „übility of 
bubt about the intent of the parties — 1 he) judgment of B. R. 


Ireland ought to be athrmed. 


On re -ading the deed to lend the ules, al a fine Jevied in Mare, Dani. 


cont? quence of the _ the common recovery ſaffere d i e erate 2 
. fe ; 4 Good win et 4 
this caſe was Amend2 © op changing Ann, the wife ot Te, Ay Vouctees 


a 


:davin, tO Elizabcih.—Mic. Je. 19 Ger 3. C. B. 2 Black. 


1 22 5. 
Alto, a recovery was in this cafe amended by a more ac- Watſon, De- 
curate deſcription of the vill and county trom the deed ti n e 
Cox, lens“, 


1. 1.5 
lead the uſes. It was moved to amend a recovery of lands. Conte and 
Kc & in the town of ingtie un Hull, by ivfriiny the Wire, Fowler, 
Words in M yton, and the words, an: county; thercoy making“ a, Jer 85 


165 Lie). 3. 


me deter; iption of the lands to be“ an Myton, in the town; gt 100 
i county of Ningſton— upon- Hull.” The deed to lead the 
ues deſcribing the parcels to Be tituate © in the lordihip of 
„ Myton, in the con nty of Y ork, or in tie town and county 
* of Hull, lately purchaſed of 5 Thomas Yutes.”” Phe Court 
urected notice to be given to Mr. Cox, the t tenant, And, 
Mr, Cox conſenting, the rule w.s made abloiut-. 

It is no objection to the paſting a common recovery, that Lang, D-mand- 
the order of the names of the vouchees in the piiecipe at bar ut, Lee, Gent, 


and the dedinius varies. Nor that the Warrants vi attorney — 


Ot ol. V. euchtcs, 


48» 
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= * wn cp, of the ſeveral vouchees, are on ſeparate pieces of parchment -. 
1 Pal. et Heſ. 31. The opinion of the Court was defired on two objections, 
| ſuggeſted by one of the officers, to the paſſing a common re. 
covery. The firſt objection was, that at the foot of the 
præcipe at bar, it was ſtated that, the tenant in perſon 
« voucheth to warrant n Chappel Woodhouſe, clerk ; Aun 
« Monpeſſon, ſpinſter, and Mary Woodhouſe, widow,” whe: cas 
the dedimus was, « the tenant in perſon voucheth to warrant 
& Mary Woodhouſe, widow ; Fohn Chappel Woodhouſe, clerk, 
« and Ann Monpeſſon, ſpinſter:“ tranſpoſing the names. The 
ſecond and more material objection, originated in the warrants 
of attorney, taken by virtue of the commiſſion. For there 
being three vouchees, two of them had given one joint 
warrant of attorney, and the other had given his on a ſeparate 
piece of parchment, when in ſtrictneſs the warrant ought to 
have been joint: that is, all on one piece of parchment. "The 
Court /ab/ente Eyre, Ch. J.) thought that there was nothing 
material in either of the objections.— And Heath, J. taid, 

that the warrants would be good even in a real ſuit. 
John Norman The Court will give leave to amend a miſtake i1 the writ 
„ > eg of entry in a common recovery. It was moved to amend the 
Grey, 5 writ of entry, mittimus, tranſcript, and recovery, in this caſe. 
aud Anne Pead, The premiſes, as deſcribed in the deed io lead the uſcs, 
22 3 amounted, on being added together, to one hundred and 
38 Geo. 3. C. B. ſixty- eight acres two roods fifteen poles. In the recovery 
1 Pul. et Boſ, the parcels were deſcribed to be two meſſuages, thirty actes 
137. of land, thirty acres of meadow, and thirty acres of paſture, 
Whereas the recovery was intended to be ſuffered of two 
meſſuages, fifty acres of land, fifty acres of meadow, and 
fifty acres of paſture: the miſtake was ſuppoſed to have 
originated with the clerk in the country, writing the figures 
30 inſtead of 50: the parties were all alive. It was urged 
that no inconvenience would ariſe from this amendment, pro— 
vided that the increaſed fine for alienation were duly paid.— 
TE CovkrT directed the partics to apply, in the firſt 
inſtance, to the Alienation Office, and mention the water 
again when that was done.—It being moved again: EYRE, 
Ch. J. I heſitate about granting this motion, becauſe J find a 
Caſe in the Houſe of Lords, where, on a reference to Lord 
Holt and the judges, it was determined that a miſtake in 4 
writ of entry could not be amended cither by common law or 
by ſtatute. It is the caſe of Lord Pembroke, 1 Salk. 52. 
The practice I underitand to be in favour of the amendment. 
My only difficulty ariſes from the caſe I have mentioned; 
but if my brothers are ſatisfied, I hall not oppoſe the amend- 
ment.—HE ATH, J. By Gage's caſe (1), 5 Rep. 45. and 


_—_— — 


(1) In 1 Salk. 53. and Forteſcue, 188. Cages caſe is ſaid to be miire- 
ſeveral 


ported, and not law. 
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feral caſes to be found at the end of Piggott (1), amend- 

nents of common recoveries are warranted ; and during 

wenty-two years that I have fat here, it has been the conſtant 

practice to amend them by the deed to lead the uſes.— 

Rook E, J. By the 8 H. 6. c. 12. original writs may be 

amended as to miſtakes of the clerks. There is a caſe in 

Blickſone (2) alſo, where it was held that if a clerk miſtake 

his inſtructions, the pracipe ſhall be amended. —Leave was 

ziven to amend (3). | 

But no amendment can be allowed of a recovery, where the Afton er al. 
recovery, as it ſtands, has lands of the vouchee to operate por rags 45 
upon. It was moved to amend a recovery ſuffered MV. 8 7... Henry 
Ge. 2. 1734, by ſtriking out the city of Litchfield, and in- Sprott, Fouchee, 
ſzrting the county of Stafford, with other conſequential mw Cer. 3 
:mendments, wherever the names of the county and ſheriff 2 Black. 87 Pins 
occur, and alſo by inſerting Longden (the name of a vill) 

after Abnall, another vill named in the ſaid recovery. The 

leeds to lead the uſes were produced: whereby it appeared, 

that the greater part of the premiſes (to the amount of 3ool. 

i year) lay in the county of Stafford (as was ſtated by ath- 

davit), and about 121. only in the county of the city of 

Litchfield, the parithes lying partly within the city of Litch- 

held, and partly within the county of Stafford. And there 

was only one recovery ſuffered, and that was in the county 

of the city of Litchfield. PER CURIAM : This is a groſs 

mitake in the attorney concerned, in ſuing out only one re- 
covery inſtead of two, and we would willingly give the 
parties all the aſſiſtance we legally can, to effectuate their 
evident intent ; but we fear it is beyond our power. In 5 

Rep. 44. where Kent was ſubſtituted for Suſſex, and 2 

Barnes, where the county of York was altered to the city ; 
and others of the ſame kind, the party had no eſtate in the 

ill or county ſtruck out; therefore, qy9zd hoc, the recovery 

nad no operation. But this application is to annul a valid 

*covery in the city of Litchfield, which has operated upon 

lands therein for near forty years, and to ſubſtitute in its 

tend, a recovery in the county of Stafford. | 

if the return of a writ of ſummons ina common recovery be Oo 105 

on Sunday, and the vouchee dies on that day, the recovery is 51 Ar. 
bad. — This came before the Court, upon a writ of error from 5 Geo. 3. B. R. 


me court of Common Pleas, upon a common recovery 3 4, 1595: 
| 1 Black, Reg. 


496. 526. 


— 0 


(1) Drake and another v. Bid luleb, p. 222. Sinner and others v. Land, 
p. 223. 

(2) Vid. Henzel v. Lodge, 2 Bl. 747. and 1065. alſo 3 Wilf. 154. 
(Ae, vol. I. 584.) | | 

(3) Vid. 2 Bar nes, 24. and 216. and Jeniin/on v. Staples, Cruiſe, 
70. II. p. 183. where the pr @cipe and writ of entry in a common re overy 
were amended. Alſo, Aribir Blackamunr's Caſe, 8 Co. 156. 162. 


ſuffered 
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ſuffered there. By conſent, the error aſſigned was in this: 
& Thar the day of the return of the writ of ſummons was on 
“ Sunday, the 13th of May, 1750; on which ſaid 12th da: 
« of May, Edward Swann the younger, tenant in tail male, 
ce and vouchee in the common recovery, died without ifſ4: 
« male of his body.” THE qQuveEsTIONs were, Figsr, 
«© Whether the judgment could relate to the eflyin-day of 
e the term; or to any day prior to the 13th of May, the 
e effoin-day of the return ?”---Sr.conDLY, © Whether, by 


« law, a valid judgment could poſſibly be given on the day 


« of the return, being Sunday? - Lord MansFiiip, Ch, |, 
delivered the reiolution of the Court, „ That the recovery 
« was bad; becauſe no judgment could be ſuppoſcd to be 
« given before the death of the tenant in til. {hat this 
judgment could not relate to the firlt day of the term; 
« hecauſe it could not be given before the return of the writ 
<« of ſummons, which appears by the record to be in the term. 
« That it could relate only to the eſloin- day of the writ of 
e ſummons, which was upon a Sunday; on which Sunday, 


„„ the tenant in tail died.“ 


Tk Rrasons UPON WHICH THis Opinion wis 


GROUNDED, WERE THE FOLLOWING: 


This is a writ of error upon a judgment in the court of 
Common Pleas in a common recovery. The fact, as it 
appears upon tne record, is, That the writ of ſummons was 
& returnable at a return-day wichin the term: and the tenant 
& in tail died upon the ctloin-davy of that return; which 
“ effoin-day happened on a Sunday.“ This is all that is ne- 
ceſſary to be ſtated. — Though common recoveries are now 
con! dered as common afturances, yet they mult be con- 
ducted and completed according to certain ceremonies and 
ſolemnities which bear analogy to the proceedings in 123 


" a&ttons: and the want of ſuch neceſtary Ceremonies ang bo- 


lemnitics invalidates a common recovery, as much as the want 
of a third witnels invalidates a will of lands. A judgment 
relates to the effoin-day of the term, unleſs any thing appears 
upon the record to the contrary, ſhewing, „that the 
« judpment cannot have that relation.” If the tenant in tail 
was alive when the judgment was given, or may be ſuppoſed 
to have been given, ſuch judgment is good: if not, thin 1t 35 
a bad jud-inent, becauſe given after the death of the tenant in 
tail.— Where it appears upon the face of the record, that the 
relation could not be to the eſſoin-dav of the term, but to 3 
ſubſequent day, the preſumption of ſuch relation muſt cc2te, 
becauic it cannot poſſibly be ſuppoled, or intended,“ tizat it 
„Was given upon that day,“ when it appears upon the face 


of the record impoſſible that it could be ſo.— Where any ſuck 
| matter 


Fines and Recoveries. 


matter 1s apparent upon the face of the record, the judgment 
then relates only fo far back, as it may, conſiſtently with the 
record, be intended or ſuppoſed to relate. If the effoin-day 
of this writ of ſummons had been upon a week-day, the 
judgment would, by relation, have been a good one; becauſe 
it might then have been intended or ſuppeſ:d © that it was 
rally given upon the day to which it_rclated.”” But this 
eſſoin-day of the writ of ſummons is upon a Sunday: and 
from thence the objection ariſes; it being inſiſted, on the 
7 of the plaintiff in error, © that judgment could not be 
given upon a Sunday.“ It is clear, that if the Court could 
not fit on a Sunday, it would be impoſſible for this judgment 
to have been given before the death of the tenant in tail: for 
he died upon that Sunday. The ſingle queſtion therefore is, 
Whether the Court can ſit on a Sunday, and give a valid 
judgment? No expreſs direct authority has been cited in 
proof of the affirmative fide of this queſtion. "Fhoſe au- 
thorities that have been urged in ſupport of it have been 
only argumentative ; from whence fuch a concluſion might, 
25 1t is ſaid, be drawn. But the hiſtory of the law and 
ulage, as to Courts of juſtice hitting on Sundays, makes an 
end of the queſtion. Anciently the courts of juſtice did fit 
on Sundays. The fact of this, and the reaſons of it, appear 
in Sir Henry Spelman's Original of the Terms. It appears, by 
what he ſays, that the ancient chriitians practiſed this. In 
his chapter of law-days among the firlt chriſtians, uſing all 
times alike, c. 3. p. 7. he fays, © The chriſtians, at firſt, 
« uled all days alike for hearing of cauſes ; not ſparing fas it 
ſeemeth) the Sunday itſelf.” They had two reaſons for it: 
one was, in oppoſition to the heathens ; who were ſuper- 
ſtitious about the obſervation of days and times: conceiving 
lome to be ominous and unlucky, and others to be lucky: and 
tierefore the chriſtians laid aiide all obſervance of days. 
A ſecond reaſon they alſo had, which was, by keeping their 
on courts always open; to prevent chriſtian ſuitors from 
relorting to the heathen courts. But in the year 517 a 
anon was made, „ Quod nullus epiſcopus vel intra poſitus 
die dominico cauſas judicare præſumat.“ And this canon 
for exempting Sundays) was ratitied in the time of Thez- 
(2; who fortified it with an imperial conſtitution: “ Solis 
die (quem dominicum recte dixere majores), omnium 
" 07nino litium et negotiorum quieſcat intentio.“ Ine 
hole canon is alſo decreed verbatim, in the capitulars of 
tie emperors Carolus and Ludovicus. There are, likewiſe, 
veral other canons taken notice of in Spelman's Original 
of the Terms. One of them was made in the council of 
Tribury, about the year 895: © Nullus comes, nulluſque 
omnino ſecularis, diedus dominicis, vel ſanctorum in teſtis, 
eu quadrageſimæ, aut jejuniorum, placitum habere, ſæd 
Voi. Rs © ae 
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c nec populum illo præſumat cchercere.“ Another of them 
was made in the council of Erpfurd, in the year 932; and 
afterwards becaine general, upon being taken into the body of 
the canon law by Gratian : and Sir Henry Spelman takes it, 
he ſays, to be one of the foundation-ſtones to our terms, 
% Placita ſecularia dominicis vel alijs feſtis diebus, ſeu etiam 
in quibus legitima jej unia cclebrantur ſecundum canonicam 


ec inſtitutionem minime fieri volumus.” It goes on and 


appoints vacations. But theſe vacations were enlarged by the 
council of St. Medard: „“ Decrevit ſ:n&ta ſynodus, ut à 
quadrageſima uſque ad octavam Paſchæ, et ab adventy 
„Domini uſque ad octavam Epiphaniæ, necnon in j; J ui¹, 
% quatuor temporum, et in litanijs majoribus et in diebus 
« dominicis, et in diebus rogationum (niſi de concordia e: 
paciſicatione) nullus ſupra ſacra evangclia jurare preſumat,” 
By which espreſſion is meant, that no cauſes ſhould be tric, 
or pleas holden, on thoſe days. Theſe canons were received 
and adopted by our Caxon kings. And Edward the Con. 
feſſor made the following conſtitution (1): * Ab adventu 


% Domini uſque ad octabas Epiphaniæ, pax Dei et ſanctæ 


A 


& eccleſiæ per omne regnum; ſimiliter, a ſeptuageſima uſque 


ad octabas Paſchæ; item, ab aſcenſione Domini uſque ad 
« octabas Pentecoſtes ; item, omnibus diebus quatuor tem- 
e porum; item, omnibus Sabbatis ab hora nona, ET Toa 
„ DIE SEQUENTI USQUE AD DIEM IUNE 3 item, Vigils, 
% &c.”— Theſe canons and conſtitutions were all confirmed 
by William the Conqueror, and Henry the Second; and io 
became part of the common law of England. Afterwards, in 
ſucceeding times, there happened ſeveral alterations and re- 
laxations. The ſtatute of Weſtminſter the firit, 3 Ed. 1. 
c. .51, and other ſtatutes, were made to this purpoſe; and 
uſage, or perhaps poſitive laws not now extant, diſpenſed wit? 
other days that were formerly unjuridical. The Mirrour © 
Juſtices, c. 5. f. I. artic. 111. fays, & Abuſion eſt que tient 
*< pleas per dimenches, ou per auters jours defendus, ou de- 
« vant fe ſoleil levie, ou noctantre, ou in diſhoneſt lieu. 
Lord Cote, in his 2d Inſtitute, p. 264. commenting upon // . 
1. c. 51. ſays, In the common Jaw, there be dis Juris 
« and dirs nin juridici. Dies nom juridict ſiaut Mes dint: 
c ici, the Lord's days, throughout the whole year.” In 


Dyer, 168. pl. 175. upon a judgment given in the Common: 


Pleas, in a ſcire facius upon a recognizunce, error 5 
ſigned in that the teſte of the ſcine facit was upon A Sund 
which is not dies juriilicus in banco; the teſte being the 2875 
of November, which happening that year on Sunday, BY 
term did. not end till the 29h. In vir LT e 150: 
Beclze v. Alpe, upon an information in the IExchequers Ir 
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cnaroſung butter and cheeſe contrary to the ſtatute of 5. 6 
J 6. and a verdict and judgment againſt the defendant, and a 
wit of error brought by him in the Exchcquer Chamber to 
reverſe it, and a reference of it by the Court to Hutton and 
ſenes; the firſt error aſſig ned was, © That the information 
«* was exhibited in court on the 13th of October, which in 
„that year (20 Fac. 1.) was a Sunday, and therefore not 
« lies prridicus. But it was refolved by Hutton and Fones, 
that it was good: for, although it was not dies furidicus 
for the award of any judicial proceſs, or to make an entry 
of any judgment on record, yet it was good for accepting 
& an information upon a ſpecial law;” (of which kind of 
informations many precedents were ſhewn). And upon 
Hits delivering his own and Fones's opinion to the Court, 
tiey affirmed the firft judgment, notwithſtanding the errors. 
but at the fame time that theſe two judges held it good for 
accepting an information upon a ſpecial law, they ſaid, 
hat Sunday was not a dies juridicus for the awarding of 
any judicial proceſs, nor for entering any judgment of 
« record,” The awarding of proceſs, and the giving of 
judgment, are judicial acts; and therefore cannot be ſup- 
poted to be done, but whilſt the Court is actually fitting, — 
As to writs being returnable on Sundays Writs were 
formed in thoſe times when the courts of juſtice might fit on 
Sundays; and theſe ancient returns, which were not improper 
when the writs were firſt formed, have continued ever fince 
without being altered in ſucceeding times. The canons did 
not at all interfere, ſo as to make any alteration in them : 
tor the canons extend their prohibition no further than againſt 
awarding proceſs and giving judgment, and ſuch-like acts of 
court, on Sundays. So that the writs have continued in 
their primitive form: but no bulineſs can be done by the 
Court till Monday. The day of their being actually returned 
is, therefore, as certainly known as if the writs were made re- 
turnable on Monday. Litg- Herbert, in his Natura Brevium, 
under the writ de varrantia diet, old edition, p. 17. new 
edition, p. 36. (to excuſe the default of appearance in court 
at the day aſſigned, on account of being in the king's ſervice 
on that day), ſpecifies one of thoſe writs in theſe words 
% Rex, &c. ſciatis quod A. fuit in ſervitio noſtro die lune 
© in craftino quinden' Paſchæ proxim' præterit'; ita quod 
* co die intereſſe non potuit loquelæ que eſt inter, &c.“ 
In 12 Edi. 4. 8. b. pl. 22. upon a demurrer, in an action of 
treſpaſs brought by the prior of Lantony, Pigatt ſaid, © If the 
day of a return, /cilicet the quarts die, falls in die domi- 
nico, no court ſhall be holden, but on the day following.“ 
As to the practice of giving notice & to appear on the 
« dunday”—— The anſwer is, that whilſt the courts did fit 
pon Sundays, the notice muſt follow the practice then in 
: Rr 2 uſe ; 


, 
TY 
$1 
1 


EE Do Re Nc” 


a 222 


A 


e NE Ont OO 9 


TK.» 


2 r Sens doGuy oc 
hs Ne — — 41 ne 


Fiues and Recoverics. 


ufe; and muſt of conſequence be given for appearing on 
the Sunday: but now that old practice of their actual 
“ fitting upon Sundays” being altered and at an end, theſe 
notices muſt neceſſarily relate to the Monday, when the 
courts do fit, and before which day they cannot fit; and there. 
fore the defendant cannot be miſted by having notice given 
him “ to appear on the Sunday.” — As to the obſervation, 
That the courts of juſtice have never been reſtrained by 
« act of parliament, from ſitting on Sundays; and that the 
% 29th of C. 2. c. 7. does not extend to giving judgments” — 
It was necdleſs to reſtrain them from it by act of parliament, 
They could not do it, by the canons ancicntly received, and 
made a pait of the law of the land: and therefore the re. 
ftraining them from it by act of parliament would have been 
merely nugatory. But fairs, markets, ſports and paſtimes, 
were not unlawful to be holden and uſed on Sundays, at com-. 
mon law: and therefore, it was requiſite to enact particular 
- ſtatutes, to prohibit the uſes and exerciſe of them upon 
Sundays, as there was nothing elſe that could hinder their beiug 
continued in uſe. In 3Zaccalley's caſe, in 9 Co. 66. b. it was 
objected, that Sunday © is not dies puridicus ; and therefore, 
& noarreſt can be made in it: and every one ought to abſtain 
„from tecular affairs upon that day.” But it was anſwered 
and reſolved, That no judicial act ought to be done in that 
c day: but miniſterial acts may be lawfully executed in the 
« Sunday.” It has been ſaid, „ That a mere ideal relation 
to Sunday could not come within the notion of a profanatian 
« of the day; as it is only a fiction of law, not founded upon 
<« an actual fact of the Court's really fitting and giving judg- 
* ment upon that day.” But the anſwer to this is, that 
it be impoſſible for the Court to fit on a Sunday, there can be 
no ſuch relation: for an abſolute impoſſibility cannot be 
juppoſed. It has been ſaid, That the tenant in tail ha 
„ done all that was eſſential for him to do: the reſt was 
« only form.” "The anſwer is—The law requires, as t, 
neceſſary 15 validate a common recovery, certain forms, ſclemni- 
lies, or ceremonies, that have analogy to real ſuits ; 10 make; thele ; 
requiſites ab/Alutcly and effentially neceſſary to the completicn fu. 
And till it 1s completed, it is ns recovery, 10 conveyance © i 
tenant in tail has net regularly and preperly executed the ©" 
weyance by qwhich he avould cut off the mtail, defeat his ou 
iſſue, and bar the remainders. A conveyance not proper!y 
executed is the ſame as no conveyance at all. Here, be 
died before the return of the writ of ſummons, and befor? he 
either did or could appear to it: for though tie writ 15 11 
words made returnable on the Sunday; yet, as the Court 
could not fit on Sunday, he could not pothbly appear to © 
before Monday. On the face of this record, it is manitet, } 


that the tenant in tail could not have appeared till Monday ; 
| | h an 
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21d no judgment could be given againſt him till he had ap- 
peared. It is impoſſible, therefore, that this judgment could 
be given before Monday; but he died on Sunday. Conſe- 
quently, the judgment appears to have been in fact given 
alter the death of the tenant in tail. We are very ſorry to 
fnd ourſelves obliged to reverſe a common recovery, upon 
ſuch an objection to it: and we have ſtruggled hard, to try if 
it could, by any legal means, be ſupported. But, notwtth - 
{inding our inclinations to ſupport it, we cannot help de- 
Caring our opinion, “ That, in point of law, this judgment 
* is erroneous, and ought to be reverſed,” — Fudgment re- 
werfed. | | 

A writ of error was afterwards brought in parliament upon 
this judgment: and after hearing it upon the 2d of May, 
1706: upon a queſtion put by the lords to the judges ; 
* Whether the recovery is good or erroneous ; the return- 
day of the writ of ſummons being on Sunday, the 13th day 
« of May; on which day Edward Swann the younger 
died!” — The Lorp CHIEF BARON delivered the unant- 
mous opinion of the judges, © "That the recovery is erro- 
* neous.” — Whereupon, the judgment of the court of 
King's Bench was affirmed, and the record remitted; to the 
end ſuch proceeding might be had thereupon, as if no ſuch 
writ of error had been brought. 


The Court will not enlarge the return of a writ of ſum- Barnard, Dom. v. 


mons in a common recovery, ſo as to make a term intervene 


W oodcock and 
Greenland, 


between the teſte and the return.-—]t was moved that the 7, Earl 
wit of ſummons in five common recoveries, in Middleſex, Cowper, YVouckee, 
Herts, Canterbury, Kent, and Weltmorland, might be teſted Fa. Ver. 


in laſt Michaclmas, and be made returnable in the preſent 
Faſter term: inſtead of the uſual courſe (authorized by the 


ſtatute of the 24 Geo. 2. c. 48.) that it thall be teſted the 


tourth day incluſive from the return of the writ of entry, and 
be returnable the fourth return after the return of the writ 
of entry; the conſequence of which is, that it muſt be re- 
turnable either in the ſame term, in which it is teſted, or at 
artheſt in the very next term. The occaſion of the preſent 
*pplication was, that Earl Cyaper, the vouchee, had ac- 
enowledged the warrants of attorney to appear to the ſum- 
mons, before commiſſioners appointed by Dedimus (which re- 
cited the ſummons as returnable laſt Hilary term), at Florence, 
on the 13th of December, 1777; but they did not arrive in 
England till after the end of Hilary term; and as the return 
is uſually of the ſame term wherein the recovery is in fact ar- 
raigned at bar, and the teſte muſt precede the actual ac- 
knowlegement of the warrant of attorney by the vouchee, 
this proceeding could not be made regular, without ſuing out 
a writ of ſummons with a much longer return than the 
courſe of practice will at preſent allow. The like inconve- 

Rr 3 nnience 


18 Geo. 3. C. B. 
2 Black, 1201. 
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nience muſt occur, whenever the vouchee d:vells in any qi. 
tant country, as the Faſt or Weſt Indies: but that objection 
had been uſed to be cured in a very unwarrantable manner; 
by altering the date of the caption after it arrived in En land. 
ſo as to ſuit the term in which the recovery was arraizned, 
till the late rule of Court in Hil, 14 Geo. 3. (which i- 
rects, inter alia, an affidavit to be made of the true time of 
taking the caption) put a ſtop to this, among other vroſs ir- 
regularities, in the practice of ſuffering recoveries. — Fur 
CouRT conceived, that they had not power to make ſuch a 
rule; or, at leaſt, as they could not foreſee all its conſequ nces 
it would be highly imprudent to authorize ſuch 2 proceedin 
by a previous direction from the bench. But intimated thay 
no blame ſhould fait on the officer who ſhould make out the 
proceſs, as prayed for; but the ſame to be at the hazard of the 
parties, and without prejudice to any future queſtion that 
might riſe on the validity of ſuch recoveries. 
4 Pe. The like motion was made to enlarge the return of the 
A e Fry writ of ſummons, as in the laſt cafe of Barnard and Mond. 
and Stevenion c, and received the ſame denial from the Court. he adds 
Farelee, here were, that the dedimus was teiled the 26th of February, 
Mic, Ter. 5 5 k 6 "£6 
B. 7% and recited a writ of ſummons returnable the iſt day of 


19 Geo 3. C. fs 
2 Black .1223, Eaſter term, i777. The warrant of attorney was taken at 


1 1 4 

Bomba; the 15th of December, 1777. So that properly the 

ſummions thould have been returnable, and the recovery had, 

in Hilary, 1778, which the diſtance rendered impolliblc.— 

Therefore, on application to the maſter of the rolls, he ordered 

the curſitor to male out a writ of entry returnable in & ichacl- 

mas term, 1757, 18 Ges. 3. upon which the officers made 

out a ſummons returnable in Hilary, 1778; of which term 

the tenant's appearance was entered. And then they imparles 

from Hilary to Eaſter, from Eaſter to Trinity, and fron; 
Trinity to the preſent term, whea the recovery was arraigged 

and if the vouchee be,now living, it was apprehended ſuch te- 
covery would be valid, but if dead it will be erroneous (1). 

Hadlow, In caſe in nature of deceit, to reverſe a recovery of lands ia 

Mie. Ter. ancient demeſne, all the parties to the recovery mutt be before 

18 Geo, 3. CB. the Court.—In an action on the caſe in nature of deceit, 

s Hacks 117 Grrfo moved for leave to enter judgment, to ſet aſide a re- 

covery in this Court. of lands within the manor of Havening- 

atte-Bower, in Eſſex, which were alleged to be ancient de- 

meine. The recovery was had by Forathan Blacs, the elder, 

demandant, ag:inft F:nathan Black, the younger, ter ant, and 

Mary Hadlow, vouchce. And this action was broug"t in tue 

| king's name, as lord of the manor, againſt the vouchee, aver- 

ring that the recovery was had to her uſe, which ſhe in her 

pl-a confeſſed : and the Attorney-general, for the king, con- 


Us 


” — 


(1) Irregularity, how otherwiſe cured. See 1 Sid, 213. Raym. 70. 95.1 7 Fo 705 
| | | entes 
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ſented to enter a t proſegui for the damages, and this was 
alleged to be according to the precedents of the King v. 
Mead, Mic. 28 Geo. 2. the King v. Grove, Mic. 9 Geo. 3. 
and the King /. Durnferd, Ea. g Ges. 3. BUT THE COURT 
concurred, that they were not bound by theſe precedents ; 
which had probably paſt . {{enti2, eſpecially as it ſeemed ne- 
c:ary to them that the defendant and tenant ought to be before 
the Court, aud not metely the vouchee, who did not appear to 
be cui que uſe, otherwiſe than by his own acknowledgment, 
elle judgment might be given to reverſe a recovery of land in 
frank fee, and fo turn it into ancient demeſne, by colluſion 
between the lord of the manor and the vouchee, .vithout hear- 
ing the principal parties, demandant and tenant (ſee Lute. 711. 
750.); whereupon it was agreed to diſcontinue this action, and 
bring a new writ againſt tae demandant, tenant, and vouchee. 


A fine cannot be amended by increaſing the number of Powel er of. 


acres, the deed of uſes being general, and the intent only proved 
by affidavit.— It was on behalf of Thomas Peach, appointee of g 


Naintiffs, v. 


Elizabeth, his late wife, deceaſed, moved to amend a fine levied Ea. Ter. 


in Trinity term, 30 Geo. 2. A. D. 1757, by Thomas Peach 
and Elizabeth, his wife, ſince dead; and Thomas Dix and 
Mary his wife, of two undivided third parts of “ two meſ- 
« ſuages, two barns, two ſtables, two gardens, forty acres of 
land, twenty acres of meadow, and ten acres of paſture, in 
« Moſely, in the county of Worceſter, by extending the ſame 
« to ſixty-ſeven acres, three roods, and eight poles of land, 
and ſixteen acres of paſture.” — The deeds to lead the uſes 
comprized all the © two meſſuages with the appurtenances, 
and all and every the lands, paſtures, &c. to the fame be- 
« longing, fituate in Moſcly, in the occupation of G. S. and 
„J. B. And it was ſworn by the attorney ho ſolicited the 
tine, &c. that Mrs. Peacb's full and whole intereſt was in- 
tended to paſs. —DE GREY, Ch. J. Amendments anciently 
were only of errors in the proceſs of fines, or miſtake in the 
ceſcription of the premiſ-s; 5 Co. 46. and theſe were amended 
by other parts of the ſame record. 5 C. 43. But the amend- 
ment now requeſted, varies tne extent of the premiſes from 
titty to eighty-four acres. This indeed might be done, upon 
principle, provided it was intended by the parties. But what 
is the evidence of that intent? The deed cannot be legal 
evidence of the wife's intention, becauſe ſhe cannot be ex- 
amined to the deed, as the is to the fine. And, if fo, we have 
nothing to amend by.—GovuLD, J. concurred. —B1. ACK- 
STONE, J. thought the deed of uſes ſufficient evidence of the 
intention of the parties, and that it has always been allowed as 
lach, even in the caſe ot feme coverts. Loggins and Rau- 
lin P. 24 Geo. 2. 4to. Barn 21. Craghill and Pattinſon M. 
29 Geo. 2. ibid. 24. But in this cafe, What does the deed of 
RIA uſes 


1$ Geo. 3. C. B. 
2 Black. 1202. 
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uſes ſay? It deſcribes no number of acres. That is now ta 
be proved by ſubſequent viva voce evidence, which is too 
dangerous. I can find no precedent where the quantity or 
number of acres has been increaſed, much leſs nearly doubled, 
as in the preſent caſe; and am not for making a precedent, 
which would give ſuch an inlet to fraud. —N arts, J. con- 
curred, principally upon the novelty of the motion. Parti:s 
ſhould be careful to inſert ſufficient quantities in their parce!:, 


-——Rule diſcharged. 
| Fiſh. 


Rex v. Uriah A cox viorfo on ſtat. 5 Geo. 3. c. 14. for preſervation of 
_— fiſh was quaſhed, becauſe it did not appear thereon, that the hing 
9 Geo. 3. B. R. Was without the conſent of the owner.—This was a convic- 
$ Burr. 2279. tion by a juſtice of peace, upon the third ſection of the act of 
5 Geo. 3. c. 14. “for the more effetual preſervation of' iſh 

in fiſhponds and other waters. —TUp2n the oath of one 

MHartha Buxton, that the defendant did fiſh in a brook, called 

Schoo Brook, and the conviction ſtated, that it appeared 

upon the information of one John Chatterton, that Rich: 

Hane was the owner of the brook. Three exceptions 

were taken. IV exception. It don't appear that this conviction 

was made upon the complaint of the cauner, or by authority 

from the owner; or even that this was a fiſhing without che 

conſent of the owner. Wherezs it appears clearly, upon con- 

Adering this whole act of parliament, and comparing one pat: 

of it with another, that the complaint of the owner is eilenti- 

ally neceſſary to the juriſdiction given to the juſtice of peace 

by this third clauſe of it.— 2d exception, There is no proot, 

upon oath, that Mr. Hayne was the owner; or who elſe was 

ſo. John Chatterton's information is not upon oath : and it 1s 

confined to the time of giving it; but ſays nothing about who 


5 was owner at the time of the fiſhing. 3d exception. 12 
. adjudication is © that the defendant hath forfeited the ſum of 
1 e hve pounds, to be paid as the ſtatute aforeſaid doth direct.“ 
. Whereas it ought to have particularly ſpecified and directed 
f to whom it ſhould be paid.—--It was anſwered to theſe excep- 
q tions: 1ſt, There are no expreſſions in this act of 5 Goo. 3. 
1 C. 14. which require the complaint to the juſtice to be made 
by the owner. The words are general: the juriſdiction is 


given to the juſtice, « upon complaint made to him upon 
« oath.— 2d. Ihe defendant has confeſſed the whole charge: 
and part of it is, that Mr. Hayne was the owner,” —3d. 1 he 
act itſelf directs © that the party convicted ſhall immediately 


N ; after conviction pay the penalty of five pounds to ſuch 
1 23 juſtice or juſtices before whom he ſhall be convicted, for 
5 & the uſe of ſuch perſon or perſons as the fame is thereby ap- 


te pointed to be forfeited and paid unto.” It is enough, to 
| ſay „ conviftus eft, et forisfaciet the ſum of money juxia . 
; | % mam fatuti,”* 1 Salk. 383. Regina v. Barret. 2 Sir J. 

N N i 5 : 7 4 Stran 4+ 
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Strange, 858, Rex v. Hawks. —Trr Cour all concurred 
in holding this conviction to be a bad one. They thought 
that a tight hand ouaht to be holden over theſe ſummary con- 
victions ; and it ought to appear to the Court, that the juſtice 
has juriſdiction in the caſe : they ought to be kept to a proper 
degree of ſtrictneſs; and not to be made arbitrarily and with- 
out authority. In the preſent caſe, they held that the juſtice 
does not appear to have juriſdiction. Here is no complaint 
from the owner; nor does it even appear to have been with- 
eat his conſent, It ought, at leaſt, to appear that it was with- 
out his conſent, This is plainly implied in the act of parſia- 
ment: the giving the penalty to the owner ſhews it. Here, 
it does not ſufficiently appear that this was private property; 


or who was the owner. The witneis who gives the juſtice 


to underſtand © that Mr. Hayne is the owner,” was not upon 
cath; and was therefore no witneſs, The ownerſhip is not 
lathciently charged: neither is it confeſſed. The confeſſion 
goes no further than the matters charged. The words in the 
conviction, “ not having any juſt right or claim to take, kill, 
« or carry away any ſuch fiſh,” are the words and opinion of 
the witneſs, not of the juſtice of peace who has made the 
conviction: and they are too general. Ihe proviſo from 
whence they are taken, means to except ſuch perſons as have a 
jpecial right to fiſh in the fiſhery of another. The offence 
intended in this conviction is hſhing in the fiſhery of Mr. 
Hayue, being private property. But all this might be done, 
tor aught that appears upon this conviction, with the conſent 
of the owner. The fact ought to appear ſo that the Court 
may be able to judge whether the conviction be agreeable to 
hw. If the owner had been the complainer, that would have 
ſhewn his diflent : but this conviction is upon the complaint 
of Martha Buxton; and it does not appear that the defendant 
has been guilty of fiſhing in any water being private property, 
without conſent of the owner. —Conviction quaſhed. 
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WHETHER an action can be ſupported in England, on a Robinſon v. 
contract which is void by the law of England, but valid by the Bland, Mic. Ter. 
1 TR L . I Geo, 3 B. R. 
aw of the country where the matter was tranſacted, is a great, , 1033. 


queſtian, and has not yet been determined. But per Wilmet, J. 2 Black. 256. 


cannot help thinking that where a perſon appeals to the law 
of England, he muſt take his remedy according to the law of 
England, to which he has appealed. The law of the place 
here the thing happens, does not always prevail. In many 
countries, a contract may be maintained by a courtezan for the 
price of her proſtitution 3 but ſuppoſe an action to be brought 
here, upon ſuch a contract which aroſe in ſuch a country, it 


would never be allowed in this country. Therefore the /ex 
| loci 


g Holman Tt, 
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loci cannot in all caſes govern and direct. The ſenterces 9 
foreign Courts have always fome degree of regard paid t 
them by the Courts of juſtice here, and it is very righi that 
an attcution ſhould be paid to them, as far as they dug e, 
have weight in the caſe deper ding. But if a man originally 
appeals to the law of Enzland for redreſs, he muſt take hi; 
redreſs according to that law to which he has appeal. wi or 
ſuch redreſs. Therefore if the rule of determination b- 
ferent by the law of another country, from our rule hive, 

I ſhould incline, though 1 give no opinion at all on the poin 
that the law cf England where the action is brought At 
prevail againſt the law of that other country, if they reatly Gi 
claſh as to each otierz becauſe the party ſecking redrets. 3 
choſen to apply here. | 


Moftyn v. {he way of knowing foreign b iS, by admitting oh n to 
8 be proved as abb, and the Court t muſt afliſt the jury in atce 

x5 Geo. 3. B. R.taining what the law js. he inſtance, if there is a French 
Cowp. 174. ſet tlem ent, the conſtruction of which de; dende upon the cuſton 


of Paris, witnefles muſt be received to explain what the c. 
tom is, as evidence is received of cuſtoms in ref ect of tat. 
So in the ſupreme reſort before the king in council, the 
council determine all cafes that ariſe in the plantations, £3 
Gibraltar or Minorca, in ſerſcy or Guernſey, : nd they inform 
| themſclves by having the Jaw ſtated to them. 

And every action tricd he re, upon a contract made abroad, 

ohnion, 

I. Ter. muſt be tried by the law of England; but the law of Englz! 

15 Ceo. 3. B. R. ſays, that in a variety of inſtances, with regard to contrad 

. 343. legally made abroad, the laws of the country where the caul. 

of action ariſe ſhall govern, There are a great many cal 
which every country lays ſhall be determined by the laws of 
the foreign countries where they ariſe : but no country ever 
takes notice of the revenue lands of another. Per Loid 


Mansfield, 


Fraudulent Conveyance. 


Coo light ex A SETTLEMENT by tenant in fee for the maintenance of 
«im. Buwphieys herſelf and children for life, to raiſe portions for younger child- 


et a. . Moſes, 


Tr. Ter. ren, and the ſurplust to her heir at lav, ſhe having then many ſons 
15 Geo. 3. C. B. a id daughters, is a voluntary fet tlement, and void againſſ pur- 


2 Hack. 1019. chaſers, under 27 Eliz. And a leſſee at racksrent is a pur- 


chaſor for a valuable conſideration. On the 2d of December a 
1709, Derithy Curlew, widow. in conſideration of an intended 
narriage between herſelf and u, Reade, ſettled the pre 
miſes in queſtion, from and after the ſaid marriage, to the ul: 
of herſelf for ninety-nine years, if ſhe ſo long lived, Wil 3 
impeachment of walle, remainder to truſtces to preſerve con- 
tingent remainders ke mainder to herſelf for life re- 
malider to the ſaid u Reade for life 5—remainder to their 


— 
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if and other ſons, ſucceſſively in tail ;—-remainder to their 
auchters in tail ;—remainder to ſuch perſon as the faid 
i)-r:4hy, whether covert or ſole, ſhould by deed or will ap- 
ont; Fremainder to the ſaid Dorothy in tail ;—remainder to 
her right heirs.— The marriage took effect, and the faid 
:r:2h; died, leaving her huſband, 7% Reade, and one only 
child, ſurviving, viz. Eli-abeth, afterwards the wife of Thomas 
Harris On the 2d of January, 1947, the ſaid Fo/bua Reade, 
Thmas Harris, and Elizabeth his wife, covenanted to levy a 
ine (which was duly levied, Hil. 21 Geo. 2.) and declared the 
les to Walter Grant and Foſeph Humphreys, and their heirs, 
;n truſt, as to the rents and profits to and for the faid Joſhua 
Pale for life; and after his deceaſe, “ in order that the ſame 
rents and profits may and ſhall be applied for the ſupport 
„and maintenance of the ſaid Thomas Harris, and Elizabeth 
„nis wite, and their children, during the life of the ſaid 
„ Thomas Harris ;—and after his deceafe, for the maintenance 
« of the faid Elizabeth Harris and her ſaid children, during 
„tlie life of the ſaid Elizabelhb. And after their ſeveral de- 
« ceaſes, that the truſtees thould, by ſale or mortgage, raiſe a 
« ſum not exceeding 700l. for the younger children of the 
& ſad Thomas and Elizabeth Harris (excluſive of the right 
K heirs of the ſaid Hlizabeth, by reaſon of the ſubſequent 
limitation of the ſurplus to their uſe), payable as therein is 
mentioned. And after raifing the ſame, in truſt, to convey 
& the reſidue and remainder of the premiſes to the right heirs 
« of the nid Elizabeth tor ever.“ The deed did not contain 
any lcaſing power. —Thomas Harris ſurvived Foſhua Reade, and 
Elizabeth ſurvived her ſaid huſband, Thomas Harris. — On the 
12th of July, 1750, Elizabeth Harris demiſed the premiſes to the 
defendant, Thomas Moſes, far twenty-one years from Michael- 
mas then neut, ut the cent of gl. per annum (but without any 
covenant for quiet enjoyment), and he entered accordingly, 
and is now in poſſeſſion, and has laid out iool. in improving 
tie premiſes. On the 1cth of December, 1-71, Elizabeth 
Harris died. On the 13th of Ma 1772, Jeſepb Humphreys, 
the ſurviving truſtee, Thomas Harris, eldeit fon and heir of 
the laid Elizabeth Harris, and all the younger children of the 
td Elizabeth, in conſideration of 21501. conveyed all the pre- 
miſes in queſtion to James Blake, and his heirs, who had 
notice from the faid Mes of the faid leaſe, before he com- 
pleted his purchaſe —'Yueſtion, Whether under theſe cir- 
cunftances the plaintiff can recover? For the plaintiff it 
was inſiſted, that under the deed of 1747, the heir was a pur- 


chafor, for that the right heirs of Elizabeth could only mean 


her eldeſt ſon z and that the leaſe was void againſt him, who 
had the remainder in fee, no power of leafing being reſerved. 


bor the defendant it was argued, that the deed of 1747 was 


only a voluntary conveyance, and not good againſt a pur- 
chaſor for Yaluable conſideration ; which the leſſee is, by his 
| rent 
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Mitton -t «al, 
Mic. ter. 8 


Geo. 5. CB. 


8 Vi. 356. 
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rent and covenants. 2 Bac. Abr. 608. tit. Fraud. Cy 
Fac. 158, Colville and Parker. 2 Ch. Caf. 133. And the 
only conſideration which could be ſet up, as paſting to the 
wife by the deed of 1747, was only the certainty of mainte. 
nance for herſelf and children during the life of her huſhang, 
which is not a legal, but only a moral, conſideration. 6 (. 72. 
Burre's caſe ſhews how watchful the law is to prevent 
frauds apainit purchaſers.— De Grey, Ch. J. deliverci the 
opinion of the Court; 1. That the deed of 174) was ou'y a 
voluntary conveyance within the true meaning of tlie ſtatuie 
27 Alix. being founded only upon a good, and not upon 
valuable conſideration, and therefore cannot be ſet up againt 
a bona fee purchaſor. 2dly, That the defendant, being 
leſſee at rack-rent, was a bord fide purchaſor of his term for 3 
valuable conſideration. 9 Mod. 59. 2 Vern. 327. and has 
belides laid out a conſiderable ſum of his own money in im- 
proving the farm upon the faith of his twenty-one years” leaſe, 
— judgment for the defendant.—See caſes on Leafrg Power:, 
in vol. 1. p. 40. | 
What ſhall be a good conſideration to ſupport a ſettlement 
by way of remainders to the younger brothers of the in- 
tended huſband, eldeſt fon of that parent.—'i he cafe was 
ſingly this: Jahn Hamerton, in 1706, being ſeiſed in ſee 
of the Jands in queſtion, and at the fame time having a 
mother living, who had an annuity of 5ol. iſſuing out 
of the whole lands, and i having two brothers, 7h:as 
and Yavaſor, obs being about to be married to Mary Kelly; 
his mother, previous to the marriage, conſents to part with 
her ſecurity upon the whole lands for her annuity, and to take, 
inſtead thereof, a ſecurity for the ſame upon part of the lands; 
and accordingly the and her ſaid fon 7h (the intended hul- 
band) join in a fine to deliver the whole lands from the {aid 
annuity ; and in conſideration of the marriage, and a portion 
of 1300]. and of the ſaid grant and releaſe of the ſaid annuity, 
John Hamerton conveys to truſtees, that they ſhould pay 50. 
per aun. to the mother, out of part of the lands for her life, 
then as to the whole of the lands to the uſe of John Hamer- 
ton for life ;—remainder to truſtees to preſerve contingent 
remainders; remainder to the firſt, and every other fon in 
tail male ; remainders to Thomas Hamerton and Vavaſir 
Hamerter, ſeverally, one after the other in tail male, in |trici 
ſettlement ;—remainder to the daughter and daughters of the 
marriage of Jahn HAamerton and Mary Kelly f remainder to 
ohn Hamerton, in fee. — TI here was no iſſue of the marriage; 
afterwards John Hamerten mortgaged the eſtate to Matton, 
and acknowledged a fine to him ſur concgęſſit, then Mondia 


purchaicd of Fohn Hamerton for a valuable conſideration in 


fee, and took a fine from him ſur conugance de droii come ces, 
Sc. and n Hamerton died without iſſue, but T 


Hamerton, his brother, has left a ſon, Vavaſor N me 
| : chor 
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Tor of the plaintiff, a very poor man {who it is ſaid was, or 
s a common ſoldier) — THE SINGLE QUESTION was, 
Whether there was a good and valuable contideration to ſup- 
port the limitation in the ſettlement to Thomas Hamerton, the 
late father of the leflor of the plaintiff? or, Whether that 
mitation is merely voluntary under the ſtat. of 27 Zliz. 
cap. G. and bad againſt a purchaſer for a valuable conſideration? 
-WiLmoT, Lord Ch. J. This fettlement is fair and ho- 
nourable, and there is a good and valuable conſideration to 
ſupport the limitation therein to Thomas Hamerion, the late 
father of the leſſor of the plaintiff, and it is quite out of the 
ſtat. 27 Lliau. c. 6. which was only made againſt covinous and 
fraudulent conveyances, and which makes the parties avowing 
{uch fraudulent conveyances criminal z whether the purchaſer 
tor a valuable conſideration had notice of this ſettlement or 
not, is not material (I think) in this caſe; but if he had 
notice, Jam clearly of opinion that the purchaſe is fraudu- 
lent —The whole of this queſtion turns upon the mother's 
joining in the ſettlement; the friends and relations of Mary 
Kelly, the intended wife of the marriage (muſt be ſuppoſed to 
ſy), to the mother of Fehr, the intended huſband, „Mary 
« ſhall not marry your fon unleſs you will give up, or take 
& off, your annuity from the whole of the lands, and let it be 
charged upon a part thereof; the mother anſwers, if you 
« want my affiſtance you ſhall pay for it, that is to ſay, you 
« ſhall limit the eſtate to my younger ſons, in preference and 
© priority to the daughters of the marriage, in failure of iſſue 
* male;” this is a good conſideration to 7%n, the ſon (and 
the quantum is not at all inaterial}, he purchaſes his wife by 
his mother's concurrence.— But it was objected that Ihn 
was ſeiſed, and could have made the ſettlement without the 
mother and that in truth no real or good conſideration moved 
from her at all, for that ſhe ſtill had her annuity charged upon 
part of the lands; in anſwer to this, the applying to the 
mother thews that 7% Haimer!on could not have made a 
lettlement agreeable to the lady's friends without the mother; 
and I am of opinion that any confidzrition given by the 
mother, would have made her a purchaſor tor her younger 
ſons: by the limitation to the daughters of the marriage after 
that to the two brothers of 7% Hamerton, it is plain the 
mother intended her ſons ſhould be preferred to the daughters 
of the marriage; and this is as plain to me as if I had heard 
the mother ſay, „I will not part with my annuity ſecured upon 
„the whole lauds, and take a ſecurity for it upon part of the 
lands, unleſs you will prefer my ſons to your daughters;“ 
the ſettlement can have no other meaning, and any conſidera- 
tion moving from a parent to a child is good. The whole 
Court were of the ſame opinion, and judgment was given for 
tne plaintiff. 

e Ir 
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Eſtwick v. If a perſon, having ſeveral creditors, convey by deed ti 
1 legal intereſt in part of his real and perſonal pro 
Mic. Ter. 8 p bs P property to 2 
34 Geo 3. B. R. truſtee, in truſt (after deducting the expences reſpecting the 
$ Ter. Rep. 420 truſt) out of the rents and profits to pay half the ſurvius to the 
grantor for his own uſe, and the reſidue among certain c:cci. 
tors named in a ſchedule, without any intention of fraud. 
lently delaying the creditors not named in the ſchedule in ob. 
taining their demands, the deed is good in law. — To treſpai 
for breaking and entering the plaintiff's cloſe, and taking his 
goods, the defendant juſtified under a fer: facias iflucd at 
the fuit of T5wnſend againſt Lord Abingdon, and directed to 
the defendant as ſheriff of Oxfordſhire. Ihe plaintiff 
claimed under a deed, dated the 19th of May, 1784, between 
Lord Abingdon of the firſt part, Barbara Harvey of the fecond 
part, and the plaintiff of the third part; by which (after re- 
citing that Lord Abingdon was indebted to B. Harvey in 


21941. 6s. which was ſecured by a bond and a judgment ar 

entered up in Michaclmas term, 1782, and that he was alfo ſe 1 

indebted to certain other perſons enumerated in a ſchedule he f 

thereto annexed), Lord Abingdon (who was tenant for life, 70 

but not ſo ſtated in the deed! granted and demiſed, for 99 6. 

years, if Lord Abingdon ſhould io long live, and B. Har, tho 

confirmed, the manſion-houſe at Rycot, park, and pleaſure left 

grounds, together with the deer and the cattle, and the dead frau 

ſtock, &c. to the plaintiff in truſt, to reccive the rents and and 

profits; and with the money, firſt, to pay the expences of } on 

the truſt; ſecondly, to pay from time to time, to Lord 4b/n;- crec 

don, one mcicty of the entire ſurplus for his own ule and tria 

benefit; and thirdiy, to pay the other moiety to B. Harte, ſtan 

and the other creditors mentioned in the ſchedule. The ſult 

1 plaintiff took poſſeſſion of the whole, and received the rents litt. 
7 and profits, with which he paid Lord Abingdon one moiety, by 
of &c. and Miſs Harvey's debt, and fome of the other ſcheduled aft 
4 creditors. Five years after this decd yas executed, the plain- | the 
1 tiff re-demiſed the manſion-houſe to Lord Abingd at an IS a 
bl annual rent, Lord Abingdon ſometimes made preſents (f tho 
2 ſome of the deer; and when any of the horfes (comprized in Ira 
: the deed) were fold by auction, or were to run at New- cha 
4 market, they were entered as the property of Lord Singdin, art 
þ which (it was proved) was done in order to give thema Wi cal: 
|, name, and was with the plaintiff's conſent, who received the jud, 


produce of thofe that were fold, and a certain ſum for thoſe 


h which were entered at Newmarket. Lord Abingdon's name 

4 | alſo remained on ſome of the carts, but they were never uled ( 
+ after the execution of the deed. Ty2vnſend's demand aroſe or 
| from his father's having built a houfe for Lord Abingaen 97 
4 about the year 1770; and it did not appear that he ever de- 85 
1 1 manded this debt in his life-time from Lord Abingden: ſome Wi «;: 
4 time before the deed was executed, Lord Abingdim offered Ga! 


Towne! d 
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64 Tauuſſend (the executor to his father) the materials of another 
1 houſe by way of ſatisfying this debt, and a treaty for this 
hc WM noſe ſubſiſted ſome time, but was at length broken off. 
de gut it did not appear that Townſend ever threatened to ſue 
di- Lord Abingdon for this debt before the deed in queſtion was 
- xxcuted ; nor did it appear that Miſs Harvey, or the other 
d- ſcheduled creditors, knew of Toronſend's debt before. At the 


s rial, Greſe, J. left it to the jury to conſider, iſt, JYhether 
is e 20070 made for the purpoſe of ſecuring the rents and 


at „ and the goods, Cc. for the benefit of Lord Abingdon, 
to bo deceive his creditors ? 2dly, FF hether this were a frandu- 
I lit tronfafiomn betaveen Lord Abingdon, Miſs Harvey, and 
en th [heduted creditors, awith intent ts defraud or delay the other 
nd iis of Lord Abingdon in general, or Townſend in par- 
e Alam er avhether it were a fair trunſaction betaveen them, 
in belt meaning to defraud thaſe other creditors? The jury 
nt bund a verdict for the plaintift, and gave him 6501. damages. 
0 : was moved, either that the verdict for the plaintiff ſhould 
le be ſet aſide, and a verdict entered for the defendant, on the 
e, ground that the deed was void in itſelf by the ſtat. 13 /z. c. 
9 . „ or that a new trial thould be granted on account of 
'y the miſ· direction of the judge, for that it ſhould have been 
c kt for the conſideration of the jury, not whether it were a 
d faudulent contrivance between Lord Abingdon, Miſs Harvey, 


and the ſcheduled creditors, but whether it were fraudulent 
on the part of Lord Abingdon, with reſpect to his other 
cteditors.— PER CURIAm: On an application for a new 
tal, the only queſtion is, Whether, under all the circum- 
Pances of the cate, the verdict he or be not according to the 
juſtice of the caſe? for though the judge may have made ſome 
little lip in his directions to the jury, vet if juſtice be done 
by the verdiet, the Court ought not to interfere and ſet it 
ade, If, indeed, the facts be doubtful, and the attention of 
the jury has been drawn from the conſideration of them, that 
52 ground for a new trial: but if the facts be clear, and 
hoſe facts have been laid before the jury, we ought not to 
grant a new trial in order to give the unſucceſsful party the 
chance of obtaining another verdict, if the former verdict be 
agreeable to the equity and conſcience of the caſe. In this 
cale, the defendant's counſel have miſtaken the effect of the 


— — Sa na 


() The fiat. 13 E. c. 5. „to avoid all feoffments, gifts, grants, 
er alienations of lands, goods, and chattels, deviſed and contrived of 
milice, fraud, covin, colluſion, or guile, to the end, purpoſe, and intent, 
to delay, hinder, or defraud creditors, and others, of th-ir juſt and legal 
actions, &c. enacts, that “ ſuch grants, &c. ſhall be clearly and utrerly 
id, fruſtrate, and of none effe;”* with a proviſo (. 6.) that the, act 
&!! not extend to grants made upon good conſideration and 4919. fir. 


Whether 


jwdge's directions. He Rated to the jury two queſtions, one, 


627 


a__ —— — . 
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Whether Lord Abingdon intended by the deed to ſecure ths 290 


property to himſelf, and to deceive his creditors? the other, crec 
Whether there were any concerted ſcheme between Lord wer 
Abingdon and the ſcheduled creditors to defraud the ofher the! 
creditors? But the defendant's counſel have entirely dropped pro 

the former queſtion; and an attempt has been made in tte apy 
argument to confine our attention to the ſecond part of the hole 
direction only. If, indeed, the direction had been, as has hou 
been contended in the argument, we ſhould not have thought in 2 

it quite accurate. But it ſeems that the jury were not detired the 

to take the ſecond queſtion into their confideration, if they lite 
were ſatisfied on the former. In truth, the firſt queſtion em- fri} 
braced the whole caſe; and we have only to conbder MW was 
whether any fraud was intended on Townſend. Aral i; was 
ſometimes a queſtion of law, ſometimes a queſtion of fact, and fort 
ſometimes a mixed queſtion of law and of fact. It we are to wa, 
decide on the face of the deed itſelf, that is a queſtion of fraud and 

in point of law; now taking the deed by itſelf, not accom- Ker 
panied with the circumſtance that there were other creditor: ſett 

of Lord Abingdon's, there is no pretence for the objection. . Ch: 
Nor does the objection occur here, that this was a conveyance in | 

of the whole of Lord Abingdon's property; for, in the firii fert 

'_ place, it is not ſo ſtated in the deed; and the contrary appears and 
to be the fact from the evidence; for Lord Abingdn offered, met 
before the execution of the deed, to pay Townſend out of the 
other funds than thoſe included in the deed. This ſheus, real 
that Lord Abingdon had no intention of defrauding 7 5wnſend; plat 
and it does not appear that there were any other creditors of | 
(except Townſend), who were not mentioned in the ſchedule. reti 
Now if no fraud were intended on Townſend, there is no ob- plai 
jection to this verdict; for it is unneceſſary in this caſe to aga 
conſider the tranſaction between Lord Abingdon and the ſche- for 
duled creditors. If it were neceſſary to conſider it, as Lord and 
Abingdon aſſigned over more than would probably be ſuftciett unc 
to ſatisfy thoſe creditors, it ſeems that it was a fair propoſal on the 
his part, that a certain portion of the rents and profits fhould the 
be reſerved for his own benefit in the mean time. With re- the 
gard to the cirgumſtances of Lord Abingden continuing is Th 
poſſeſſion of the houſe, entering the horſes in his own name, too 
ſelling them, and kecping his name on the carts, they are all El; 
explained in a fatisfactory manner. On the whole, it appears « © 
that the deed, taken by itſelf, is a good and valid one; tial « K 
there are no extrinſic circumſtances to ſhew that any fraud « 6 
was intended either on Town/end or any other creditors ; and in 
the juſtice of the caſe being clearly with the plaintiff, there the 
is no ground for granting a new trial. Per Curiam: Rule bon 

_ diſcharged, 5 8 ſo i 
Cadogan « ul. An action of trover was brought by the plaintiffs, who were the 
„rere the truſtces under the marriage ſettlement of Lord Manet, wil 
36 Geo. 3. B R. | agaimit | 


Cow 432. 
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zrainſt the defendant, Mr. Kennet, who was a judgment- 
creditor of Lord Montfort's, and the other defendants, who 
were ſheriffs* officers, to recover certain goods taken by 
them in execution under a fi. 4. At the trial, the plaintiffs 
proved Lord Montfort's marriage-ſettlement : by which it 
appeared, that the goods in queſtion, which were the houſe- 
hold goods belonging to Lord Montfort, at his lordſhip's 
houſe in town 3 and which were very minutely particularized 
in a ſchedule annexed to the ſettlement, were all conveyed to 
the plaintiffs, as truſtees, for the uſe of Lord Montfort for 
lite; remainder to Lady Montfort for life, remainder to the, 
kr{t and other ſons of the marriage in ſtrict ſettlement. —[t 
was proved, that at the time of the ſettlement being made, it . 
was known Lord Montfort was in debt: but he thought the 
fertune of the lady he was to marry, which amounted to 10,000ls 
was amply ſufficient to pay all the debts he owed at that time, 
and had no idea of diſappointing any creditor — That Mr. 
Kennet was a creditor of Lord Montfort at the time of the 
ſettlement ; that Lady Montfort was a ward of the court of 
Chancery; and the reaſon for including the houſehold goods 
in the ſettlement was, becauſe it was thought Lord Mont 
firt's real eſtate was not of itſelf ſufficient to make a proper 
and adequate ſettlement.— It appeared, alſo, that the ſottle- 
ment was referred to a maſter in Chancery, who approved of 
the ſettlement, and the inſerting the houſchold goods for the 
reaſon above-mentioned. — The jury found a verdict for the 
plaintiff with nominal damages, and if the Court ſhould be 
of opinion with the plaintifis, then the goods were to be 
returned ſpecifically.— THE QUESTION was, Whether the 
plaintiffs, as truſtees under the marriage-ſettlement, were, 
againſt the defendant, entitled to the poſſeſſion of theſe goods 
for the purpoſes of the truſt? PER CUR AM: The principles 
and rules of the common law, as now univerially known and 
underſtood, are fo ftrong againſt fraud in every ſhape, that 
the common law would have attained every end propoſed by 
the ſtatutes, 13 Elix. c. 5. and 27 Hlix. c. 4. The former of 
theſe ſtatutes relates to creditors only; the latter to purchaſers. 

Theſe ſtatutes cannot receive too liberal a conſtruction, or be 

too much extended in ſuppreſſion of fraud. The flat, 13 

Eliz, c. 5. which relates to frauds againſt creditors, directs, 

« That no act whatever done to defraud a credifor or credi- 

* tors, ſhall be of any effect againſt ſuch creditor, or 
« creditors :** but then ſuch a conſtruction is not to be made 

in ſupport of creditors, as will make third perſons ſufferets: 
therefore the ſtatute does not militate againſt any tranſaction 
lend fide, and where there is no imagination of fraud, and 
ſo is the common law: but if the tranſaction be not bond fide, . 
the circumſtance of its being done for @ valuable confederation 

Will not alone take it out of the ſtatute: there have been 
Vor. III. 88 ſeveral 
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ſeveral cafes where perſons have given a fair and full price the 

for goods, and where the paſſaſſton was actually changed; yet irat 

being done for the purpoſe of defeating creditors, the tranf. the 

action has been held fraudulent, and therefore void. One real 

ba caſe was, where there had been a decree in the court of cle: 
» Chancery, and a ſequeſtration. A perſon, with knowledge of but 
74 the decree, bought the houſe and goods belonging to the de- heit 
14 fendant, and gave a full price for them. The Court faid, dra 
4 the purchaſe being with a manifeſt view to defeat the credi- | but 
1 tor, was fraudulent; and, therefore, notwithſtanding a tha 
1 valuable conſideration, void. —So, if a man knows of a judg- oby 
54 ment and execution, and, with a view to defeat it, purchaſes ſuit 
1 the debtor's goods, it is void: becauſe the purpoſe is iniquitous, the 
br it is aſſiſting one man to cheat another, which the law will hou 
| never allow. There are many things which are conlidered and 
as circumſtances of fraud: the ſtatute ſays not a word about por 

Holla: but the law ſays, if after a ſale of goods the vendez the 

f continue in poſſeſſion, and appears as the viſible owner, it is ſeff 
N evidence of fraud; becauſe goods paſs by delivery : fee vol. pro 
4 II. p. 908 : but it is not fo in the caſe of a leaſe, for that does ſuc 
1 not paſs by delivery. The ſtat. 27 Elix. c. 4. does not go to the 
1 voluntary conveyances, merely as being voluntary, but to ſuch as anc 
fr are fraudulent, a fair voluntary conveyance may be good go0 
* againſt creditors, notwithſtanding its being voluntary. The dur 
7 circumſtance of a man being indebted at the time of bis inte 
| making a voluntary conveyance, is an argument of fraud. tor: 
The queſtion therefore in every caſe is, Whether the act frat 

done is. a bond fide tranſaction, or whether it is a trick and mu 

contrivance to defeat creditors? If there be a conveyance to 

a truſtee for the benefit of the debtor, it is fraudulent. The pur 

quceition then is, Whether this ſettlement is of that fort? It and 

is a ſettlement which is very common in great families. In fou 

wills of great eſtates, nothing is ſo frequent as deviſes of part Co 

of the perſonal eſtate to go as heir-looms ; for inſtance, the ſeil 

deviſe of the Duke of Bridgewater's library; the old Duke of har 

eqvcaſile's plate.—So, in marriage-ſettlements, it is very on 

common for libraries and plate to be thus ſettled, and for to 

chattels and leaſes to go along with the land. If the huſband uſe 

grows extravagant, there never was an idea that theſe could ces 

afterwards be overturned; if this Court were to determine ſiſt 

4 they ſhould, the parties would reſort to Chancery. We come 200 
3 then to the circumſtances of the preſent caſe, which are very Ii 
i ſtrong; there is not a ſuggeſtion of any intention to defraus, an 
or the moſt diſtant view of diſappointing any creditor ; the of 
5 very object of the marriage: ſettlement was, that the lady's 10 
i fortune might be applied to the diſcharge of all Lord Mont- by 
8 feort's debts : the amount of this fortune was 10,000]. and was the 
5 | thought fully ſufficient for that purpoſe ; beſides this, it 154 1 
ſettlement approved by a maſter in Chancery: moſt clear:y far 


the 


* 
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the maſter in Chancery, and the great ſeal, could have no 
iraudulent view: but it appears further, that the reaſon why 
the goods were inſerted was, becauſe the ſettlement of the 
real eſtate alone was thought inadequate without them; 
clearly therefore, it was no contrivance to defeat creditors, 
but meant as Aa proviſion for the lady if ſhe ſurvived, and 
heir-looms for the eldeſt ſon. An argument, however, is 
drawn from the po//zffion, as a ſtrong circumſtance of fraud, 
but it does not hold in this caſe. It is a part of the truſt 
that the goods ſhall continue in the houſe, and for a very 
obvious reaſon ; becauſe the furniture of one houſe will not 
ſuit another : and it was the buſineſs of the truſtees to ſee 
the goods were not removed. If Lord Afonifort had let his 
houte with the furniture, reſerving one rent for the houſe, 
and another for the furniture; or if the rent could be ap- 
portioned, the creditors would be entitled to the rent; but 
they have no right to take the goods themſelves : the poſ- 
lefon of them belongs to the truſtees, and the abſolute 
property of them is now veſted in the eldeſt ſon.— Though 
ſuch ſettlements are frequent, no caſe has been cited to ſhew 
they are fraudulent ; how common are ſettlements of chattels, 
and money in the ſtocks ? can there be a doubt but they are 
good? Yet the creditors would be entitled to the dividends 
during the intereſt of the debtor. Here there was clearly no 
intention to defraud, and there is a good conſideration: there- 
tore, it could not be left to the jury to find the ſettlement 
fraudulent, merely becauſe theſe were creditors. — The goods 
muſt be kept in the houſe for the benefit of the ſon. 


To make a voluntary ſettlement void againſt a ſubſequent Poe cx dim 
purchaſer, within the ſtat. 27 liz. c. 4. it muſt be covrnous Cn 
and fraudulent, not voluntary only. In ejectment, the jury Mic. Ter. 
found a verdict for the defendant, ſubject to the opinion of the 13 Geo. 3. B. Ra 


Court, on the following caſe: “ Willium WM alſon being . 705. 


ſeiſed in fee, according to the cuſtom of the manor of Hex- 
ham, of the copyhold tenements mentioned in the declaration, 
on the 17th of December, 1763, executed a /-tter of altorney 
to John Green, authorizing him to ſurrender the ſame to the 
uſe of the ſaid William Malſom for his lite, and after his de- 
ceaſe, to the defendant, Routledge (who was his nephew, by a 
ſiſter), his keirs and affigns for ever; which ſurrender was 
accordingly made on the 21ſt of the ſame December, and 
William IT atſon was admitted thereupon ; this vas wiuntary, 
and without any confederation, other than natural love and 
efetin. In the year 1767, the defendant paid his addreſſes 
10 Honnah Bell; and a copy of the ſaid ſurrender was ſhewn 
by the defenclant to her, and her father; who thereupon gave 
their conſent to the marriage, which ſoon after happened. 
William alen, afterwards, on the 11th of January; 1773, 
lurrendered. the ſame premiſes to the uſe of Hugh /atſen, the 
| 882 leſſor 
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leſſor of the plaintiff in the firſt demiſe, and {who was ; 


nephew by a younger brother) his heirs and aſſi zus for ever 


and by a de ed of the ſame date, executed by William Watſn, 
reciting, that Hugh WWatfm. upon the propofal, and at the fe. 

ueſt of William Watſon, had come to an agreement with 
William Watſon, for the abſolute purchaſe of the faid premiics, 
for the ſum of 20-1. and reciting the ſaid ſurrender ; in pur. 
ſuance thereof, Milliam Watſon acænowledges the receipt af the 
200l. from Hugh Waiſin in full, for the purchaſe of the 
premiſes; and covenants with Hugh uin, that he, ¶ illian 
Matſon, was owner of the premiſes, and had vood right 9 
ſurrender the ſame to Hugh /F «fon, and his heirs ; that they 
might quietly enjoy the jame, tree from incumbrances and 
that // Wham I atfer, and his hens, ſhould make further 
aflurance. There is a receipt on the back cf the deed for the 
conſideration- money, ſigned by /Filliam Mun; and the 
money was proved to have been paid by {ugh Miu to 
William Watſon, at the execution of the deed. Hugh IH 
was, on the 12th of January, 1973, admitted upon the fad 
ſurrender, and entered into poſſeſſion of the premiſes.— Hy 
Wain, ſome time before, and at the time of the ſurrender ie 
him in 1773, knew ef the former ſurrender in 1763. — The 
premiſes at the time of the laſt fi render to 17195 Ii ulſen, 
were worth between 50l. and 60l. per annum: aud the in- 
heritancz worth between 18-0]. and 20001. Willium Fatſs 
died on the 21ſt of June, 1774, and the defendant, Rortizerr, 
brought his ejectment, and thereby got pofleriion of the 
premitcs; Hugh I/athn then being a priſoner for debt in 
Carliſle gaol, having been committed on or about the 28th ot 
April, 1774, and making no defence to the action. — Hug 
I atfon afterwards took the benefit of the inſolvent debtors' 
act; and the two leſſors in the fame demiſe were afhgnces of 
all Hugh Halſen's eſtates and effects under the ſaid act.— 
IHE POINT MADE ON THE BEHALF, OF THE LessOR OF 
THE PLAINTIFF at the trial was, that e fir? ſurrender in 
1773, being merely voluntary, was by force of the ſtatute, 27 
Helix. c. 4. null and void in reſpect of the ſecond (ſurrender in 
1773, under which he claimed: he being therein a 6519 pid? 


purchaſer of the premiſes in queſtion tor a valuable con- 


fideration. ON THE PART OF THE DEFENDANT, it was 


contended, 1ſt, That the ſtat. 27 lig. c. 4. does not cu ts 
copyholde.— adly, That a purchaſer for the confideration of 
200l. only, where the eſtate was fairly worth 2000l. is not 
ſuch a purchaſer as the ſtatute meant to protect againit 4 
prior voluntary ſettlement AND THE QUESTION Wa 
Whether the plaintiffs were entitled to recover ?—Lord 
Mas FIELD, Cn. J. Four queſtions have arifen, F185! 
Whether the ſtatute 27 #/iz. c. 4. extends to copybold 
eſtates? If it does, then, sEcOVDLVY, Whether the firit deed 


. 
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of 1762, is, under all the circumſtances of this caſe, 3 
"midulent covinors deed, within the true intent and meaning 
o& the ſtatute? If it is, then THE THIRD queſtion that 
ariſes is, Whether the plaintiff comes under ſuch a ſettlement 
within the ireaning of that ſtatute. as will entitle him to have 
the other ſet atide? Ta: FOURTH and lait queſtion is, 
Whether if the firtt deed cannot be fet aſide in foto for the 
benefit of the affignees, the bankrupt has any right, as 
again; the preſent defendant, to be conſidered as an incum- 
bancer for 2001. the puzchaſe monty. Lora MANSFIELD, 
Ch. J. As to the brit queſtion, there is great reaſon to ſay, 
that the ſtat. 27 7/75. c. 4. does e tend to copyhold eſtates? 
but it is ſtrange that ſuch a point {hould be firſt agitated at 
this time; I ſhould rather think that it has been taken for 
granted, that the ſtatute does extend to copybold eftates, 
becauſe in being ſo conſtrued, it can work no prejudice to 
the Lord, and the object of the ſtatute is to ſupprets fraud: 
but it is not neceſſary, abſolutely, to determine that queſtion; 
] will ſuppoſe that it does for the ſake of argument : and ſup- 
poſing it does, I am ſtill of opinion againſt the plaintiff in 
this caſe.— Ihe next que ion then is, Whether the ſettle- 
ment of 1763 is, under all the circumſtances of this caſe, 
comms and fraudulent within the true intent and meaning of 
the ſtat. 27 Hliz. c. 4.? Now in that ſtatute there is not a 
word that impeaches w/untary ſettlements, merely as being 
voluntary ſettlements, but as fraudulent and covinuus The 
title of the ftatute is “ againit covinous and fraudulent con- 
veyances,” where neminally one man paſles, and where 
wminally his eſtate is conveyed to another; but where, in 
fact, it is agreed, that the grantor ſhall keep it to his own 
uſe, and ſo to anſwer other purpoſes of fraud. — The enacting 
part conſiders it in the ſame light, and makes an expreſs pro- 
vitton againſt ſuch practices, as if they were a crime: for it 
lays, ſect. 3. that © all parties, &c. to ſuch fraudulent grants, 
Kc. who ſhall attempt to defend the fame, ſhall forfeit one 
* vear”s value of the lands, Wc. lo purchaſed ; and alſo, being 
< kwfully convicted, thall ſuffer ix months” impriſonment, 
without, &c.” But no perſon making a voluntary ſettle- 
ment, by «vay of proviſion for his family, was ever conſidered 
in that criminal light, Where a fraudulent uſe is made of a 
lettie ment, that indeed may be carried back to the time when 
te fraud commenced. A cuttom has prevailed, and leant 
extremely to conſtrue voluntary ſettlements fraudulent 
94n[t creditors ; but if the circumſtances of the tranſaction 
ew it was not fraudulent at the time, it is not within the 
meaning of the ſtatutes, though no money was piid: for 
initance, what is generally done in marriage-ſettlements : if 
a father, upon the marriage ot his eldeſt ſon, in a ſeitlement 
von him, makes remainders to half a dozen younger 
883 brothers 
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brothers after the conſideration of the marriage, thoſe re, 
mainders are good within the meaning of the ſtatute againſt 
any claim of creditors; and the reaſon is, becauſe it was a goed 
ſettlement at the time. A father has a right to give his eſtate 
to all his children; and, therefore, may fairly ſuy, unleſs you 
agree to theſe limitations, I will not join. Again, a marriage 
is had: ſuppoſing any relation has money in his hands he. 
longing to the woman, and ſays, “I will not pay the money 
cc unleſs you make a ſettlement.” -A ſettlement in conſe. 
quence is made, it is a voluntary ſettlement ; but the Court 
will ſay it is a good conſideration.— Again, the caſe of 
New/tead v. Searle is very ſtrong; there, a woman who was 
poſſeſſed of an eſtate, and having children by a former 
huſband, was about to marry again: but before ſhe married, 
and becauſe ſhe was going to marry, ſhe made a voluntary 
ſettlement upon her children ; her ſecond huſband afterward 
perſuaded her to join in a fale of his eſtate for a valuable con. 
ſideration: and the queſtion was, Whether the ſettlemen 
was void? The Court held, that her doing a rational act with 
out any intention or view of defeating any body, would not 
render the ſettlement fraudulent, though it was abſolutely 
voluntary. One great circumſtance which ſhould alwavs be 
attended to in thefe tranſactions is, whether the perſon 


_ quas indebted at the time he made the ſettlement : if he were, it 


is a ſtrong badge of fraud. In the preſent caſe it is not eu- 
Preſsly ſtated; but I take it for granted, that William 
FL at/or: had no children of his own : he had different nephews. 
In 1763, he meant to make, and did make, a ſettlement on 
his nephew by his ſiſter. This was natorious to the whole 
country; it was entered upon the records of the Court, and 
every body might, and did fee it. What is the conſequence 
of it? the nephew gets credit, for it is not a ſecret private 
tranſaction; and though what happened previous to th: 
marriage cannot be coupled with this caſe, becauſe the 
knowledge of it cannot be brought home to William, or Hugh 
H ton ; yet it ſhews that that happened which in general is 
ſuppoſed to happen from an act of this kind. The party gains 
credit by it, and if it gave him credit, he might likewiſe get 
a marriage by it, He appears, therefore, publicly for ten 
years together, with the knowledge of his uncle, entitled to 
the inheritance of his eſtate.— There is no allegation, that 


William Watſon, the uncle, owed a farthing at that time, or 


left a ſingle debt undiſcharged at his death.—On what ground 
then can this firff ſurrender be conſidered or conſtrued, 
Covincus or fraudulent ?*— With reſpect to notice in the caſe of 
creditors, it is not material whether a ſubſequent purchafer 
has notice or not of a former fraudulent ſettlement : for it 
has been determined at law, and therefore muſt ſtand, that 4 
man's having notice ofa former ſettiement, which was mn 

SES | lehnt, 


222 AA A ˙ ooIEe mo _ ww mw a x... 


* _Oo> 


* 1 > Fo. AE 


- Fraudulent Conbepante. 


ent, ſhall not prevent his avoiding it, the ſame as if he had 
deen ignorant of it: becauſe if he knew the tranſaction, he 
knew it was void by law, 5 Co. 60. 3 Co. 83. Hood's Con- 
vey. 804. But there was no notion at that time that courts of 
law, in modern determinations, would have gone ſo far as 
they have done in conſtruing voluntary ſettlements fraudulent 
2zainft creditors. But in reſpect of voluntary family ſettle- 
ments, to be ſure, notice varies it much, In the caſe of a 
latter ſtatute, the regiſter act, 7 Ann, c. 20. though it is 
fad there poſitively, ** that a regiſtered deed ſhall take place 
of an unregiſtered deed; from whence it might be argued, 
that if a perſon knew of an unregiſtered deed, it ſhould not 
ſand againſt him. Equity fays, if the party knew of the un- 
regiſtered deed, the regiſtered deed ſhall not ſet it aſide: 
becauſe he has that notice which the act of parliament in- 
tended he ſhould have. — I now come to the conſideration of 
the third queſtion, *< Whether the deed of 1773 is ſuch a 


« deed as is entitled to protection, and ought to let the other 


« aſide? In order to do that, it ſhould be a bond fide 
tranſation and a fair purchaſe in the underſtanding of man- 
kind; or for a good conſideration, as a ſettlement upon a 


marriage, in conſideration of the marriage; and there ſuch a a 


ſettlement would ſet aſide, and take place of, a former fraudu- 
lent deed. It is not neceſſary that it ſhould be for money: 
but it muſt be a fair bond fide tranſaction : if it is colourable 
only, it cannot ſtand. Now what are the circumſtances of 
the ſecond ſettlement in the preſent caſe ? manifeſtly, a mere 
contrivance ; the plaintiff had notice of the former ſettlement. 


William Watſon, the uncle, had changed his mind: What was | 


to be done to ſet the prior deed aſide ? a new one was to be 
made under ſuch circumſtances, and for ſuch a conſideration 
as they thought would effectuate the purpoſe. They agrec, 
therefore, that all affection was to be left out, no generoſity 
to appear, or be mentioned; but the plaintiff is, © at the re- 
queſt of the ſeller, to agree to give a price which it is to be 
ſuppoſed fully ſatisfies the ſeller: it is a groſs fraud, and no 
purchaſe at all; the conſideration of 200]. which is to ſup- 
port it as a deed for valuable conſideration compared with 
the real value.—2000l. ſhews it to have been no purchaſe at 
all: but a gift. Then comes the FOURTH queſtion, which 
may ariſe in this caſe : * Whether, as againſt the preſent de- 
* fendant, the aſſignees of the plaintiff, Hugh //at/on, are en- 
© titled to be cooking as incumbrancers for 2001?“ as to 
that moſt undoubtedly ; if William Watſon himſelf had come 
to be relieved againſt this ſ.ttlement in 1773, ſaying it was by 
colluſion, and a fraud againſt the firit, he could not be re- 
lieved without paying the 2001. and the complete relief would 
be, to put things juſt in the ſituation they were before, but 
that is not this caſe; for here, the plaintiff comes againſt a 
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third perſon, whoſe eſtate, Milliam TI, arſon, the vendor, could 


not charge with a farthing : and, moreover, he comes traudu- 
lently wich full notice that the eſtate had been ſettted upon the 
Cetendant ten years: there is no colour, therefore, to ſet up 
any Claim againſt the defendant to this ſum of money,— 
ASTON, J. As to the purchaſe-money (the 2001), the 
aſſignees cannot come againſt the defendant Rowevedre, but 
they may come upon the aſſets of William WWatſen.— With 
reſpect to the ſtatute, 27 Hliz. c. 4. the caſe in Finch, Rep. 
102. ſeems to me to bring the deed of 1763, within that 
itatute, as being a deed upon good conſideration ; but firſt, as 
to that ſtatute extending to copyholds, there are cafes where 
the words © lands, tenements, and hereditaments, Have 
been contidered as extending to copyhold eſtatzs, as well as 
to other lands. The reafon why they have been conftrued 
not to be included in the ſtatute of Elegit. 13 Ed. 1. frat. 27, 
Hen. 8. tor transferring the poſſeſſion to the uſe, and ſtat. 12 


Car. 2. 24. is, becauſe otherwiſe a prejudice would ariſe to 


the lord, and an alteration of the tenint without his conſent. 
1 ſhould rather think this 2 did extend to copyhalds than nat, 
but it is not abſolutely neceſſary to decide that point.— 
Then as to the firſt ſettlement being a good one within the 
meaning of the ſtat. 27 Eliz. c. 4. there is no doubt but 
when William I alſon, the unc e, was admitted to this «ſtate, 
under the firſt ſurrender, which he had taken to himſelf for 
lite, with remainder to his nephew, the defend.nt, in 1763, 
the ſurrender was good: and admittance to his own eſtate for 
life, was an admittance likewiſe of his nephew in remainder ; 


it was notorious, and gave fair credit to the nephew.-—A 


great deal has been ſaid upon the conſtruction of the ſtat. 27 
£132. c. 4. Whether there ſhould be a full, as well as a bond 
Fide coniideration? It has been laid that a bong jide con- 
ſide ration only is not ſufficient ;—but it is, and the con- 
ſideration need not be full; tor a mortgage is a good con- 
ſideration, though never a full one: the tranſaction in 1703, 
is a very fair one; but the ſubſequent ſurrender in 177 3, from 
the circumſtances of it, is by no means ſo; for the purchaſe- 
money, which is only 2001. is not for the inheritance fing!y, 
but likewiſe for the ellate for life of Milliam Watſon, and the 
receipt expreſſes it to be in full; whereas it is not fo, for the 
value of them both together is found to be at leaſt 2000. 
VWiLLES, J. agreed, but deſired it might be obſerved, the 
Court gave no abſolute opinion upon the firſt queſtion, 
«© Whether the ſtat. 27 Eliz. c. 4. extended to copyholds?“ — 
ASinursT, J. agreed. Judgment for the defendant. 
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Naaliſſcation.] A LIFE-ESTATE of leſs than 150l. per annum lLoundes, Eg. . 


is not a qualification to kill game. — On a motion to ſet aſide Lewis, Clerk, 
7 . 5 . . * C . _ A. | 1 
2 verdict obtained by the plaintiit in an action of debt on. — 


the fat. 5 47:1. for the better preſervation of the game; thecad. 128. 
3 


points of law which aroſe out of the facts in proof at the trial 
were, 1, Whether a perſon, having an eſtate for life of 1600 
for annum, is qualified to kill game ? 2. Whether a vicar, 
in reſpect of his church, has an eſtate of inheritance in him, 
or an eſtate for life only? The firſt and moſt general queſ- 
tion depended upon the words of the act, which were, 
that every perſon not having lands and tenements, or ſome 
other eſtate of inheritance, in his own or his wife's right, of 
the clear yearly value of one hundred pounds per annum, or 
for term of life; or having leaſe or leafes of ninety-nine years, 
or for any longer term, of the clear yearly value of one hun- 
cred and fifty pounds; is hereby declared to be a perſon, by 
the laws of this realm, not allowed to have or keep for him- 
ſelt, or any other perſon, any greyhounds. &c.:” and the 
principal difficulty upon the argument ſeemed to be, whether 


the words © or for term of life,“ were properly referrible to 


the firſt or laſt branches of the ſentence, which created the 
exemption ? — LORD MANSFIELD, Ch. J. A tenant for life 
muſt have an eſtate to the amount of 15o/. per annum to 
qualify him to kill game. — U he clauſe, as it ſtands in the act, 
s not grammar. It is by ſome flip made nonſenſical. The 
word © having” muſt be rejected; or the conſequence is, 
that the having of a term muſt, as the act is worded, operate 
as a (1) diſqualification: an impotlible ſenſe in any way of 
conſidering this ſtatute. But leave out this word (and for the 
above reaſon it cannot be retained) and all is clear.— les, J. 
Conſtruing this act, as it ought to be conſtrued, by itſelf, and 


reading it without adverting to what might or might not paſs 


at the time in the minds of the framers of it, it plainly gives, 
agreeable to the general underſtanding and practice, a qualifi- 


cation to all ſuch as own a freehold of Iool. per annum. With 


no other title the clergy have always exerciſed this right, and 
ought not to be deprived of it. In the clauſe of the act, which 
is tie ſubject of debate, there are two diftin&t branches of 
kntences, the ſenſe of each of which is governed by the word 
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(1) For inſtance, Every perſon not having ſome eſtate of in- 
zeritance, or for life, or having a leaſe for any term of years, is de- 
tlared to be a perſon by the laws of this realm not allowed to keep 
g**yhounds, &c," | a 
. & having.“ 
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c having.“ The break or pauſe is, where that word is taken 
up a ſecond time; and there a new direction, a new ſenſe and 
ſentence, begin. This conſtruction does no violence by re. 
jecting any thing; and I cannot conſent by another conſtruc. 
tion to extend the penalties of the act farther. —The uſage 
has been for perſons in poſſeſſion of an eſtate for life of 109. 
per ann:m, conſtantly to exerciſe this privilege. It was thi 
uſage, therefore, which ſpoke the ſenſe of mankind upon the 
ſubject, and ought to prevail. Whatever may be the good 
ſenſe of the thing, or the probable intention of the legiſlature, 
I think, that upon legal principles, if a penal act is defetively 
penned, it cannot be carried inte execution. Without looking 
into the authorities cited, this is at preſent ſtrongly the im- 
preſſion of my mind. Aſbburſt, J. The act, as it ſtands, is 
nonſenſe. This ſubjects us to the neceſſity of adding or re- 
jecting — „Having,“ therefore muſt, in the laft 
member of the clauſe, be rejected, or & not' muſt be added 
to it, to make the whole intelligible either way.—Buler, J. 
This caſe ſeems to me to admit of no doubt, when the quel- 
tion is conſidered with reference to former acts in fari materia; 
and if we muſt either reject, or add, or tranſpoſe words in this 
act, to obtain a clear and conſiſtent meaning, under ſuch cir. 
cuniſtances we can do no other than reſort to former ſtatutes : 
and each of thoſe cited in the reign of king James, not only 
require in the caſe of eſtates for life a higher qualification than 
in the caſe of jnheritances, but even to a double and treble 
amount. But upon the act itſelf the conſtruction mult be, that 


_ eſtates for life are not equivalent to eſtates of inheritance, or 


Wetherell 9. 
Hall, Mic, "ter. 
23 Geo. 3. B. R. 
Cali. 231. 


the whole of the firſt clauſe is nugatory, and altogether rejected 
in effect; as the ſecond, which is having an eltate of freehold, 
would have included it. The paſſage in Comyns Dig. Tit. Jul. 
of P. 71. the caſe of Bennet v. Talbot, in 5 Mod. 307, and the 
printed form of convictions, all ſtrongly ſhew the general un- 
derſtanding upon the ſubject; and, added to the ſenſe of the 


legitlature in the acts pari materia, afford to my mind an un- 


anſwerable argument. Lord Mansfield: We will think of 
it; and ſhould we change our opinions, we will let you know. 
In the mean time let the Rule be diſcharged. —It was never 
mentioned again, | 
An equitable as well as legal eſtate gives a qualification 
under the gan.e laws: but the clear value of the neceſſary 
eſtate, means the value clear, at leaſt, of all mortgages or in- 
cumbrances, created by the owner or thoſe under whom he 
claims. — On the trial of an action of debt, upon the ſtat. 
5 in. a verdict was found for the plaintiff, ſubject to the 
opinion of the Court upon the following caſe. —The defendant, 
upon his marriage with his preſent wife, became ſeiſed in her 
right of an eſtate of inheritance, part of which was copyhold, 
and held of the manor of Bondgate in Darlington, in — 
coun 


r 
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county of Durham; which, at the time of committing the 
ofence mentioned in the declaration, and before, were together 
of the clear yearly value of one hundred and three pounds : 
bat it farther appeared, that the faid defendant and his wife, 
b:fore the committing of the offence, (to wit) on the tenth 
day of May, one thouſand feven hundred and eighty, duly ſur- 
rendered a cloſe, part of the ſaid copyhold eſtate, unto Robert 
Kelſ>,, by way of mortgage, and to ſecure ta Ke{ey the payment 
of four hundred pounds; and the ſaid cloſe was of the clear 
yearly value of fourteen pounds, parcel of the 103l.— Ing 
QursT1ON was, Whether the defendant at the time of com- 


mitting the offence was duly qualified to uſe engines to kill 


and deftroy the game? — LoR D MansritlD, Ch. J. The 
privilege here is given to property; and the ce//uy que try, the 
mortgagor, is really the owner: the truſtee, tne mortga;zee, is 
merely nominal, We conſider the defendant's intereſt in this 


Court juſt as it would be conſidered in a court of equity. It js 


an intereſt ſubject to the payment of the mortgage: it is a 
qualification of property; and though it is not neceltary that 
he ſhould have a legal eſtate, he mutt have fuch property in the 
land as ſhall produce a clear income of fool. per annum; or it 
migat be carried fo far, as that he might have nothing, and yer 
enjoy the privilege. What then are a mortgagor and mortga- 
gee in Chancery? One the owner, and the other as having a 
charge upon the land; and the charge goes along with it. — 
Buller, J. In the caſe of rent- charges the cognizance of the 
juſtice is admitted; and in many others they mult interfere, as 
in contracts between landlord and tenant. Neither is there any 
pretence on the part of the detendant to complain of hardthip. 


Poſſeſſion is primd facie evidence of property. The defendant 


muſt therefore be preſumed to be the intire owner. The hard 
taſk lies upon the other party); who muſt make proof of the 


contrary. If the juſtice may receive proof of rent- charges, 


and ſervices, what ſhould prevent his doing the like as to mort- 
gages? The only point then is, whether the words “ clear 
yearly value*” mean © clear yearly value to the perſon in poſ- 
ſeſſon?' The words of this act would by themtelves leave 
little room for doubt; but, when explained and ſupported by 
the ſtatutes of K. James in pari materia, the words of which 
are, © over and above all charges and repriſes,” it can no 
longer admit of queſtion, but that it muſt mean clear value to 


the perſon in poſſeſſion: for, by the common rule of conftruc- 


tion, all ſtatutes upon the ſame ſubject are conſidered as making 
ene ſyſtem of law; and conſequently the words in the two 
laſt ſtatutes muſt be referred to the ſtatute in queſtion. — 
Willes and Afhhurft, Juſtices, concurring. Judgment for the 
plaintiff, 


A diploma, conferring the degree of doctor of phy ſic, 
granted by either of the univerſities in Scotland, does not give a 26 Gu.” B. R. 
| quali- 1 Ter. Rep. 44. 
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qualification to kill game under 22 and 23 Car. 2. c. 2 5. Allo zn 
eſquire, or other perſon of higher degree, as ſuch, is not qual. 
fed under that act; though tne ſon of an eſquire, or the ſon ot 
other perſon of higher degree, is. On the trial of an action © 
debt on the flat. Ann. c. 14. for killing game without being 
duly qualified. Evidence was given of a diploma from tte 


univerlityof St. Andrew's in Scotland, appointing the defendant 
doctor of phyfic ; which it was contended gave him a ſutlicie. 
qualification under the 22 and 23 Car. 2. c. 25.—And this 
point now came on before the Court in the ſhape of a fyccial 
Caſe; and the only QUESTION was, Whether the diploma were 
a legal qualiſcation? - And it was contended on the He of 
the plaintsf, that the defendant was not qualified. © ift, Suppol- 
ing him to have the ſame rank as a doctor of the Engliſh uni- 
verſities, yet he is mot ſuch a character as was meant to be quali- 
fied by the ſtatute of Charles the Second. —adly, Suppolins 
that doctors of the two Engliſh univerſities have the right con- 
tended for by the preſent defendant (which in itfelf is a very 
doubtful matter), yet this diploma does not confer ſuch a right. 
FCR THE DEFENDANT three queſtions were made. itt, 
Whether, on the conſtruction of the ſtatute 22 & 23 Car. 2. 
every perſon, as a member of the civil ſtate, who is an eſquire, or 
ſuperior in rank to an eſquire, may not kill game f—2dly, 
Whether a doclor of phyſic who has taken his degree at either 
of the Engliſh univerſities be not ſuch perſoa ? gu, Whe- 
ther a Scotch diploma does not conter the farac privileges f— 
Tre Court took time to contider of their opinion: but 


Lord MansritLiD, Ch. J. then ſaid, that as to this latter 


ground, he had no doubt that all privileges granted by the 
ſtatutes to the univerſities were confined to our own, and did 
not extend to Scotland, or other foreign univerſities, which 
were governed by their own particular laus and cuſtoms. But 
that the general queſtion upon the conſtruction of the ſtatute 
of Car. 2. thould not paſs undecided, — Afterwards the Court 
delivered their opinions ſerialim. —Lord MANSFIELD, Ch. |. 
"F his is an action of debt brought by the plaintiff againſt the 
defendant, for uſing a gun for the purpoſe of killing game, not 
being duly qualified under the ftatute. The ſpecial caſe ſtates 
that the defendant reſted his juſtification upon a diploma which 
was produced, whereby the univertity of St. Andrew's in SCot- 
land, had conferred on him the degree of doctor of phylic. 
Two objections have been raiſed by the counſel for the defend- 
ant againſt the competency of this action. Firſt, that under 
this diploma the defen lant hath the fame rights and privileges 
conferred upon him, as are required by a degree beſtowed by 
either of our univerſities. 2dly, T hat doctors in all the 
learned profeſſions are of higher degree than an eſquire; and 
thercfore by the 22 & 22 Car. 2. they are exempted from the 
penalties of the ſeveral ſtatutes relating to game. I he —_ 
| 22 C 
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22 & 23 Car. 2. has theſe words, “ other than the ſon and 
« heir apparent of an eſquire, or other perſon of higher de- 
« gtec.“ For the defendant it has been contended, that © other 
« perſon of higher degree”? relates to the eſquire himſelf, and 
means that a perſon of higher degree than an eſquire is qualified; 
whereas on the other fide it is contended, that it means * other 


« than the ſon and heir apparent of an eſquire, or the ſon of 


& any other perſon of higher degree.” To be ſure, abſurd 
conſequences may ſeem to follow from giving a privilege to 
tne fon, which the father has not: but the queſtion is, Has the 
ſtatute done it or not? I withed to have the general point de- 
termined, becauſe of the conſequences. This Court conſidered 
the point once before in the. caſe of The King v. Utley; and 
there they held, that the ſtatute meant the ſons of other perſons 
of higher degree. On full conſideration, | am not ripe to vary 
rom the opinion given in that judgment, All the precedents 
ate ſo. But what ſtruck me moit was this, the drawer of this 
ſtotute of Car. 2. certainly had the former ſtatute of Fac. I. in 
his view; for though it do not icllow the other ſtatute through- 
out, yet it does in that clauſe, and that does not admit of a 
doubt; for there the word “ of?” is expreſsly inſerted. I 
cannot therefore unneceſſarily vary from the deciſion that has 


been given; I ſay, unneceſfariiy, becauſe J am ſatisfied on the 
other ground of the opinion which 1 delivered the other day. 


On that ground there isnt a colour for ſaying that the de- 
fendant is qualified by the act of union. It is true, that by the 
| fourth article of that act, the Scotch have the ſame general 
privileges as the Englith, but then they muſt have the ſame 
qualifications, otherwiſe they come not within the ſame de- 
ſcription; for the general article, which declares there ſhall be 
a communication of all privileges, can only mean ſuch as are 
of 2 general nature. A burgets of London is endued with 
certain privileges, to which a burgeſs of Elioburgh hes no 
claim: fo in every caſe where a privilege is of a qualified 
nature, it muſt be underſtood with that qualification. A 
doctor of the Engliſh univerſities may become a member of 
the college of phyſicians ; may plead in Doctor's Commons; 


and has various other privileges, from all of which a Scotch 


doctor, as ſuch, is excluded. The qualification therefore muſt 
be from Oxford or Cambridge. In like manner, the ſtatute 
allowing men of certain degrees to have Ciſpenſations for 


holding two livings, neceſſarily refers to ſuch degrees only as 
are obtained in an Engliſh univerſity ; for the church of Scot- 


land is diſtinct from ours, and admits not of the ſame rules. 
Therefore, whatever rank the defendant may hold by courteſy, 
he is not in point of law to be conſidered as a do gor to this 
purpoſe. —W1LLEs, J. differed from the reſt of the Court, 
and aſſigned his reaſons. —As HHURST, J. and BULLER, J. 


agreed with Lord Mansfield. 
A lord 
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8 A lord of a hundred, or wapentake, cannot grant a deputa- 
Pattiſon, tion to a game-kxecper. On the trial of an action of debt againſt 
Mic. Ter. the defendant, on the ſtatute of 5 Arn. c. 14. a verdict was found 


5 B. R. for the plaintiff, ſubjectto the opinion of the Court, on a queſtion, 
. Whether the defendant had any right or authority to kill game 
upon the manor of Whorleton? „William Marwsood, Eſq. was 
« lord and chief bailiff of the liberty, wapentake, or hundred, 
« of Langbaurgh, in the North Riding of the county of York, 
« The fad J illiam Marauood and his ſervants, and th: 
« ſervants of thoſe under whom he claimed, had uſed to kill 
« game on the manor of W horleton, which is within the fd 
“ wapentake, and al'o, on all the reſt of the ſaid wapentake, 
« "The plaintiff was lord of the ſaid manor of Whorleton, and 
« had uſually appointed a game-keeper within the ſaid manor, } 
« for the purpoſe of preſerving the game, and had a game- 
« keeper at the time of the facts committed as laid in the 
« declaration. The ſaid William Maræuood, as lord and 
* chict bailiff of the ſaid wapentake, on the 211t day of July, 
« 1777, granted a deputation to the defendant (his menial 
« ſervant), who was killing game at the time in the declar- 
ation mentioned, and did kill one grouſe within the {aid 
« manor of Whorleton, for the ſaid William Marwd, by 
© his order, and for his immediate uſe.” — Lord MaxsF1tLD, 
Ch. J. All acts in pari materid, are to be taken together as if 
they were one law. In the ſtatute of Car. 2. the words, other 
royalties,” are uſed, but that muſt mean royalties of the ſame 
nature with manors. If royalties of a higher nature had been 
meant, the ſtatute would have begun with them. The reaſon 
why this word was uſed in the act of Car. 2. was, becauſc ſuch 
royalties go by different names in different parts of the king- 
dom; as honours, baronics, fees, &c. But in the act of 5 
Ann. c. 14. the words are only © lordſhip or manor ;”” and 
the acts of 9 Aun. and 3 Ges. I. recite the others, and only 
mention “ lords and ladies of manors.“ —Poſtea to the 
| plaintiff, XN : 
Calcraft a, And it is no defence to an action for penalties on the game 
Givbs, Ea. den laws that the defendant has a deputation from a perſon claiming 


32 Geo. 3. B.R. 


4 Ter. Rep. 681. to be lord of the manor, if there appear to be no ground tor 
the claim. To an action, on the ſtatute of Anne, for keeping 
and uſing a gun for the deſtruction of game, without being 
qualified, and alſo for ſhooting without a certificate, the de- 
fence was under a deputation, granted by Mr. Roebuck, as 
lord of the manor of Northfleet. The plaintiff produced a 
grant from the crown to him of the manor of Northilect; 
and the defendant had purchaſed Tngreſs of him, which lies 
within this manor. The judge thinking that the queſtion 
reſpecting the boundaries of a manor ought not to be tried in 
an action on the game laws, the plaintiff was nonſuited, but 


he had leave to move to {et it aſide.— And on a motion - 
that! 
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that purpoſe, THR Cour thought the point too clear for 
argument; for that though the judges at N Privs had 
frequently refuſed to enter into a minute diſcuſſion of the 
boundaries of manors in actions on the game laws: one 
inſtance of which was mentioned as having happened ſome 
years ago at Stafford, before Lord Ch. J. Wilmot, yet that in 
the preſent caſe there was no pretence of title in Mr. Roebucks 
And, therefore, they made the rule abſolute (1). 


3 


This cauſe went down to trial a ſecond time, when it was Calcraſt v. 


firther proved by the defendant, as the ſervant of Mr. Roc- Gibbs, Mic. Ter. 
37 Geo. 3. B. R. 


huet, under whole directions he acted, though without any 
indemnity from him, that when Roebuck purchaſed the eſtate 
of the plaintiff in 1788, it avas agreed, that the former ſhould 
tave the deputation of the manor of Northfleet, of awhich the 
plaintiff was lord, and in which the eſtate purchaſed was 
ftuated., That the laſt certificate which had been granted to 
any one as game-keeper to the plaintiff for this manor, was 
in the ſame year of 1798. That in 1790, and 1791, cer- 


— — 


(1) Hankins v. Bailey, Bridgewater ſummer aſſizes, 1791. In an ac- 
tion for a penalty under the game laws for ſhooting a pheaſant, 
Buller, J. nonſuited the plaintiff; it appearing that the defendant was 
gzme-keeper of Sir Richard Hoare, of his manor of Bruton, and had, as 
{uch, conſtantly ſkot over the place where the pheaſant was killed; no 
evidence being given that the place was out of the manor. And he ſaid 
ke would not put it upon the defendant to prove that the place was 


5 Ter, Rept. 19. 


within the manor (though preſſed by the plaintiff's counlel ſo to do), 


for that he would not in ſuch an action try the boundaries of the manor. 

Blunt v. Grimes, Saliſbury ſpring aſſizes, 1789. This was an action 
of debt- brought for penalties under the game laws. The killing being 
proved; it appeared that the defendant was game-keeper to Lord 
S-a/te/bury, and that Lord Shafteſbury was owner of the lands where the 
game had been killed. Bond, on his behalf, opened a caſe of title to the 
manor in Lord S. and derived it through ſeveral ancient deeds, as far 
back as the reign of queen Elizabeth. Beſides which, he offered to ſhew 
a ſeiſin in fact of Lord S. and his anceſtors, by repeated acts of owner. 
5 and exerciſe of manerial rights, by felling timbet on the waſtes, Sc. 
35 far as the oldeſt witneſſes could remember, which would be ſufficient 
n this caſe.— Morris, for the plaintiff, interrupted him, by ſaying that he 
knew of no diſtinction intended to be taken between the evidence in this 
cale and any other. That this action had been agreed to be brought be- 
tween the parties, expreſsly to try the right to the manor in queſtion; 
that they were aware that Lord S. had exerciſed acts of ownerſhip, which 
was the very thing complained of; and that the plaintiff was ready to 
prove, by ancient writings and records, that the plaintiff was lord of the 
nanor,—-BULLER, J. obſerved that it was not competent to the parties 
do enter into any ſuch agreement; nor ſhould he give his aſſent to it. 

© was clearly of opinion that this was a very improper mode of trying 
the ancient right to the manor. For he ſhould hold that if the defendant 
proved only a colourable title in Lord S. as lord of the manor, and the 
exerciſe of thoſe manerial rights in fact, which had been opened, that 
would be a ſufficient defence againſt the penalties of the act, and he 


ſhould direct the jury to find for the defendant, Whereupon, by 


+reement, the record was withdrawns. 4 
tit:cates 
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tificates had been granted to the defendant as game- Keeper to 
Mr. Roebuck for this manor; and as ſuch game-keeper, and 
by the particular orders of Roebuck, he had continued to ſhoot 
there after having been warned by the plaintiff to deſiſt. 
RUN NNO TON, who tried the cauſe, directed the jury, that if 

they were ſatisfied that the defendant acted bond fide as Rie- 
buck's game-keeper, under his direction, and ignorant of the 

nature and extent of his claim to ſport over the manor in 

queſtion, they ſhould find a verdict for him, on the ground 
that this was not a proper form of action for trying diſputed 

claims. On this, the jury found for the defendant. A rule to 

ſhew cauſe why there ſhould not be a new trial having bee 
obtained, it was inſiſted in ſupport of the rule. on account of 
a miſdirection in point of law, that if the right were clear, 

and there were no colour for a diſpute about the title to the 

manor, it was perfectly immateriai from what mative the de- 
fendant had acted.— PER CURIAM : If this caſe had been 
properly left to the jury, and they had even drawn a wrong 
concluſion, we ſhould not have been diſpoſed to grant a new 
trial in ſuch an action as the preſent. But where there is any 
ground of objection to the Jaw delivered by the judge, on 
which the verdict has proceeded, if fuch objection be well 
founded, it is immaterial what the nature of the cauſe is, 
The application for a new trial 1s a direct appeal to the 
Juſtice and laws of the country, and cannot be tried and diſ- 
poſed of by any other rule. The Court before declared, as 
they now do again, that where a party has a fair colourable 
title only to a manor, a penal action is not a mode of pro- 
ceeding by which they will . inveſtigate it. Now, nothing of 
the fort is even pretended ; for it is admitted on the part ot 
the defendant, that the plaintiff was the lord of the manor, 
But it is inſiſted that he promiſed the deputation of it to \Ir. 
Roebuck at the time of the purchaſe of the eſtate, under whom 
the defendant acted. That, therefore, decides the queſtion 
at once; for a man cannot convey to another the power of af 
pointing a game-keeper without a conveyance alſo of the manor 
ztſelf. Such a power is a mere emanation of the manor, and 
inſeparable from it. It is a mere ſhadow, accompanying the 
ſubſtance. But it has been ſaid further that the defendant 
acted bond fide, and therefore, had not incurred the penalty 
of the ſtatute. But were we to declare that, becauſe a de- 
| fendant acted bord fide, it was a ſufficient excuſe in this 
action, it would operate almoſt as a total repeal of the ſtatutes 
inflicting theſe penalties. Therefore, whether the defendant 
acted bond fie or not, if he had no colour of title, it could 
never be a proper conſideration to be left to the jury; and 
the verdict which proceeded on ſuch miſdirection, in point of 
law, muſt in conſequence be ſet aſide. The ſervant, _ 
ct; 


choſe to truſt to what his maſter told him upon the * 
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but as the maſter had no right to the manor, or even colour | | 

of title, it is no juſtification to the ſervant.——Rule abſolute. 
But a game-keeper of a lord of a manor has a right toRogers v. 

carry a gun any where out of the manor.— On the trial of in Carer, ety. 
action of treſpaſs againit the defendant, a 3 of the peace, , Geo. 3. C. B. 
for taking and carrying away the plaintiff's gun from him. 2 Fil. 387. 
There was a verdict for the plaintiff, on the following facts: 

„Lord H. lord of the manor of Ringwood, appointed the 

« plaintiff his game-keeper, within the ſaid manor; on the 

„ x2th of October, the plaintiff hunted and beat for game 

& in the ſaid manor, and in a large field there ſprung a covey 

« of partridges ; after their firſt flight he ſhot at them within 

« the manor ; they took a ſecond flight, and the plaintiff 

© purſued them out of the manor, but could not find them 

© 23 he was returning again to the manor, he was met by the 

« defendant about three quarters of a mile diſtant from that 

« manor, who aſked him if Lord H. had qualified him? the 

« plaintiff anſwered, * I have a depuration from the lord of 

the manor of Ringwood ;? the defendant replied, « You are 

« now out of that manor,” and demanded his gun, and took it 

& from him. The defendant did not ſhoot out of the manor, 

« but was three-quarters of a mile out of the manor with his 

gun and dog with an intention to ſhoot at game.”'—By the 

ſat. 3 Geo. I. c. 11. It is enacted, that no lord of a manor 

ſhall make any perſon to be a game-keeper with power to kill | 

came, unleſs ſuch perſon be qualified by the laws of this | 

realm ſo to do; or unleſs ſuch perſon be truly and properly a 

ſervant to the ſaid lord; or be immediately employed and ap- | 

pointed to take and kill the game for the ſole uſe of the ſaid | 

lord, and not otherwiſe, — The plaintiff was neither a quali- 

fed perſon to kill game by the laws of the realm, nor was | 

properly a menial ſervant to the lord of the manor. —T'wo 1 

QUESTIONS aroſe at the trial: 1ſt, Whether from the facts 

proved, the plaintiff had been guilty of any offence againſt 

the game laws, ſo as to ſubject him to have his gun ſeized ' 

and taken from him by the defendant ?—2dly, Whether, as | 

the plaintiff was neither a qualified perſon, nor a menial 

ſervant to the lord, he could be appointed his game-keeper ? 

Lord MANSFIELD thought the defendant had no right to 

laze the gun; and that it was not neceſſary that the plaintiff 

ſhould be a qualified perſon, or a menial ſervant. to the lord, 

in order to make him capable of having a deputation as a 

game- Keeper from the lord of the manor. —Afterwards, on a 

motion for a new tri-l, TWo QUESTIONS were made: — iſt, 

Whether the plaintiff was a perſon qualified to receive a depu- 

tation from the lord of the manor to be a game-keeper at all? 

—dly, Suppoſing he is, Whether the juſtice of peace (the de- 

fendant) under the ſtat. 5 Hun. c. 14. ſ. 4. had a right to take 

his gun from him, while he was ſporting, for the purpoſe of 

killing game? for the Court thought it made no difference in the 
Vol. III. 1 mn caſe, 
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caſe, whether he ſhot or not, out of the manor.---Pzx 
CuRIAM : The ſtat.'22 and 23 Car. 2. c. 25. is the firſt a8 
that introduces game-keepers, whereby it is enacted, that lords 
of manors, &c. may, by writing under their hands and ſeals, 
authorize game-keepers within their royalties to ſeize guns, 
& c. or other engines for taking or killing game. — The ſtat, 4 
and 5 W. and H. c. 23. ſ. 4. puts game-keepers upon a 
footing with the ancient keepers of parks, whereby it is 
enacted, that all lords of manors or their game-keepers may, 
within their royalties, refiſt offenders in the night- time in the 
fame manner, and be equally indemnined, as if ſuch fact had 
been committed within any ancient chaſe, park, or warren. — 
The ftat. 5 Ann. c. 14. ſ. 4. adds power to the game-keeper 
to kill game upon the manor. — The ſtat. ꝙ Ann. c. 25. 1. 1, 
enacts, That no lord or lady of a manor ſhall make above one 
game-keeper within one manor with power to kill game, and 
the name of ſuch perſon {hall be entered with the clerk of the 
peace, ſuch entry to be made and viewed without fee. —The 
ſtat. 3 Gez. 1. c. 11. reciting the ſtat. 5 Ann. c. 14. and the 
ftat. 9 Ann. c. 25. and the abuſe of thoſe ſtatutes, by lords of 
manors granting deputations to the farmers, tenants, and 
occupiers of th: lands within their reſpective manors to be 
game-keepers, with power to kill and deſtroy the game, 
which practice tended to the deſtruction of the game; for 
remedy whereof, it was by this ſtatute enacted, that no lord 
or lady of a manor ſhall appoint any perſon to be a game- 
keeper with power to kill game, unleſs ſuch perſon be quali- 
fed, or be truly a ſervant to the ſaid lord or lady, or im- 
mediately employed to kill game for the ſole uſe of ſuch los 
or lady, &c. As to the firſt queſtion, we are all of 
opinion, that the plaintiff was a perſon properly qualified © 
receive a deputat:on from the lord of the manor to be a game- 
| keeper, although he was neither a qualified perſon, nor a 
menial ſervant to the lord of the manor ; that this ſtat. 3 Ges. i. 
never was meant to check or hinder lords living at 2 
diftance (from their manors) from. appointing any perion 
whatſoever to kill game for the immediate uſe of the lord; if | 
it was otherwiſe, this act would take away the right of every 
lord living at a great diſtance from his manor ; we, therefore 
are of opinion, that the plaintiff was well qualified to Kill | 
game in the manor of Ringwood, and conſequently to carry 
a gun for that purpoſe. The plaintiff being ſo qualifted, the 
ſecond queſtion ariies upon the ſtat. 5 Ann. c. 14. ſec. 4. 
Whether the juſtice of peace under that ſtatute, had a right to 
take his gun trom him while he was ſporting for the purpoſe ot 
killing game in another manor, out of the manot of Ring- 
wood ; for we take it to be true, that the plaintiff intended to | 
kill game when he was out of the manor of Ringwood, and 
when the gun was taken from him; and I think it makes no 


difference in the caſe, whether he thot at game out of that 
| mano: 
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manor of Ringwood or not, if he had killed game where he 


was not a game-keeper, he might have been convicted in the 


penalty of Fl. but he was entitled to keep, and have dogs, 
guns, and nets, for the taking and killing of game any where, 
Upon the debating this caſe at the bar, cafes were cited from 
the civil law books and our law books touching the property 
of game and other creatures H nature, and the lawfulneſs 
of purſuing the ſame, but we ſhall not take notice of thoſe 
matters, becauſe we are now to judge upon a law of penal- 
ties: and the words of penal laws mult in all cafes be ſtrictly 
purſued ; if the words be doubtful, courts of juſtice will ex- 
plain and conſtrue them in favour of the ſubject ; if they be 
plain and clear words, the office of the court is i, dicere ef 
um dare, and we muſt not rack and torture words to puniſh 


the ſubject, The firſt part of ſec. 4. of this ſtat. 5 Ann 


gives a penalty of 51. againſt any perſon not qualified for 
keeping an engine to kill game, and then proceeds to give 
juſtices of peace and lords of manors power to take away the 
game, and ſuch engine in the cuſtody of fuch perſon not 
qualified to keep the ſame; but game-keepers are all quali- 
hed to keep ſuch engines, therefore are not the objects of 
this clauſe. But it is objected the plaintiff was uſing the gun 
to kill game out of the manor of Ringwood : the anſwer is, 
he had a right to keep it any where, ana it he killed game 
with it out of the manor, he might have been convicted in the 
penalty aforeſaid; but che juſtice had no right to take the gun 
from him; it would be confounding the right of keeping with 
the right of uſing the gun to fay otherwiſe, we cannot think 
the legiſlature had any ſuch meaning. The acts of parliament 


come from lords of manors themſelves, who moſt commonly 


furniſh their game-keepers with dogs, guns, nets, &c. we 
cannot think their property was intended to be put in the 
power of their game-keepers to forfeit the fame, whenever 
they might pleaſe to exceed their authority under the depu- 
tations. By the ſtat. 22 and 23 Car. 2. game-keepers them- 
ſelves are impowered to ſeize guns; what? ſhall a game- 
keeper in the very next manor to mine have a power ta 
take my game-keeper's gun if he happen to be treſpaſſing in 
my neighbour's manor ? this would be a humiliating diſgrace 
indeed, and couid never be meant by the legiſlature; and if 
eee, were permitted to ſeize one another's guns, 

ere would be a kind of a border-war among them: if this 
vas a doubtful caſe, we ſhould incline to the ſame opinion we 
re of, to prevent breaches of the peace; but it is a clear caſe, 
ind the game-keeper is neither within the words or meaning 
of the ſtat. 5 Ann. c. 14. f. 4. Upon the whole, we are all of 
opinion that the gun of a game-keeper of a manor cannot 
be ſeized either eundo or redeundo, or any where elfe, and that 
the defendant, the juſtice of peace, had no right to take away 


tte plaintiff's gun from him. The rule to ſhew cauſe why 
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there ſhould not be a new trial was diſcharged. Per tam 


Curiam. | | | 
Smith v. Wallis, Under the certificate act 25 Geo. 3. c. 50. only thoſe de- 
ay Pri fendants who are acquitted upon a proſecution for ſeizing guns 


Geo. 3. B. R . 
29 225. are entitled to treble coſts.—A verdict had been given for 


the defendant in an action on the late game act, for ſhooting 
without a certificate. And the maſter had taxed treble coſts 
under that clauſe in the act for protecting perfons ſued for 
any thing done in purſuance of the act.— It was now moved 
that the maſter might review his taxation, on the ground that 
the ſtatute only intended to give treble cofts to thoſe perions 
who were proſecuted for ſeizing guns.— This was oppoſed in 
the firſt inſtance, on the ground that the a& meant to give treble 
coſts to perſons ſued for penalties under the act. Bur Tae 
CovuRrT were of a different opinion, and made the rule abſolute. 
The King v. Conviction.] Two perſons cannot be convicted in ſeparate 
bp a eee under 5 Ann. c. 14. 1. 4. for uſing a greyhound to 
32 Geo. 3. E R deſtroy game. — T his was a conviction on the ſtatute of 5 Ann. 
4 Ter. Rah. 809. C. 14. ſ. 4. for uſing a greyhound to deſtroy game, without 
Nolan. 139. being qualified; for which the defendants were convicted in 
5l. each; which THE COURT, without hearing any argument, 
ſaid could not be fupported ; for that it was only one offence ; 
and that the magiſtrate ſhould only have convicted them in ons 
penalty. That this queſtion depended on the 5 Ann. c. 14.1. 4. 
which enacts * thai if any perſon or perſons, not qualified, &c 
ſhall keep or uſe any greyhounds, &c. to kill and deſtroy the 
game, and ſhall be thereof convicted, &c. the perſon or pertons 
ſo convicted, ſhall forfeit the ſum of five pounds.” And they 
ſaid that this point had been ſeveral times decided; in Hard- 

| man v. Whitacre, Bull. N. P. 189. and in others. 

The King v. In a conviction on the game laws, the information muſt ne- 
JehnWheatman, gative, ſpecifically, every one of the qualifications in the ſtat. 
_ 3 3 B. R. Of 22 & 23 Cor. 2. c. 25. On a rule to ſhew cauſe, why 2 con- 
1 Dag. 345. viction for uſing a gun ſhould not be quaſhed. The objection 
| was, that the information, as ſet forth in the conviction, did not 
allege ſpecihcally, that the defendant was © not owner or kveper 
of any foreſt, chaſe, park, or warren.” It was contended, that it 
is neceſſary to ſtate in the information, particularly, that the de- 
fendant had none of the qualifications enumerated in the ſtatute 
of 22 & 23 Car. 2. c. 25.1. 3. and the caſe of Rex v. Maurice 
Jarvis, H. 30 Geo. 2. 1 Burr. 148. was relied on, as 2 de- 

ciſive authority in point. On the other tide, it was argue 
that it is ſufficient, if the want of every one of thoſe different 
qualifications appear in any part of the record, and it did ap- 
pear by the evidence, as ſet forth, that the defendant had none 
of them. Lord MansFitELD : This will not do. 1 be de- 
fendant can be convicted only of the charge in the informa- 
tion, and that muſt be ſufficient to ſupport the convichon.— 
ASHHURST, J. The evidence muſt prove, but cannot ſupply 


any defects in the information. The rule was made Dp 3 


Game. | 645 i 
In an action againſt an unqualified perſon for uſing a gun. _ * 9 | 5 
The declaration ſtated, that the defendant uſed a gun, being an ro 683. ö ' 
engine to kill and deſtroy the game. In arreft of judgment [n.z.]Cowp.32 5: 1 
it was objected, that it 2vas not averred that the defendant uſed the | 5 
gun for the deflru#tion of game, but the Court overruled the ob- ol 
jechon. Lord MANSFIELD, Ch. J. A verdict will not 
mend the matter where the giſt of the action is not laid in 
the declaration, but it will cure ambiguity. Here, according 
to one way of pointing, the offence is ſufficiently charged, for 
putting a comma after the word © engine,“ the offence is 
ſufficiently charged; for it will then ſtand thus: “ that the 
defendant uſed a gun, being an engine, for the deſtruction of 
the game;“ and here is no charge in the declaration, but ac- 
cording to that conſtruction. This differs widely from the caſe 
of a conviction, where ſuch an ambiguity might be a good 
obj-Ction ; in the latter (a conviction), great nicety is requir- 
ed: the Court muſt ſee that the offence is within the juriſ- 
diction of the juſtice, and that he has purſued his authority. 
The caſe of Frederick v. Lookup (ante, vol. I. 424), is very 
ſtrong, becauſe there it was abſolutely neceſſary that the offence 1.9 
ſhould be committed in the pariſh, to entitle the plaintiff to . 
recover, and muſt have been fo proved ; after verdict, therefore, th 
for the plaintiff, the Court held it was cured : ſo here 2e uf? . 1 
muſt have been proved at the trial, or the verdict could not i 
have been found for the plaintiff. 

Evidence.] Keeping of dogs of the kinds enumerated, is, Rex v. Hart!-y, 
as well as u'ing them, an offence againſt the game laws; and Fa Tm I 
evidence prinid facie of the purpoſe for which they are kept. (157, 3 
— This was a conviction under the ftat. 5 Ann. C. 14. for 
the better preſervation of the game, the defendant was con- 
victed for keeping and uſing a certain dog, called a greyhound, to 
kit and deflroy the game, &c. On a rule to bew cauſe why | 
this conviction ſaouid not be quaſhed, two ovjecrions were 1 
taken; iſt, That it was not fully and ſufficicuuy ſtated, that 
there had been an uſing of the greyhound, 7, e. how ard in 
what manner, and for what purpoſe : 2dly, Tnat it was not 
expreſsly and poſitively averred, that he had kept and uſed a 1 
grey heund at all. Lord MAxSs FIELD, Ch. J. Convictions | 
muſt certainly be preciſe, that the Court may ſee whether the — 
offence committed falls within the juriſdiction of the magiſ- 1 
trate; and, whatever the conſequences are, they muſt be | 
quaihed if not ſo. In this act there are two offences deſcrib- 1 
ed; a keeping and an uſing ; and the legiſlature mean, that | | 
there may be a keeping to diſtroy, & c. which is not of neceſſity © 
to be proved by an uſing for that purpoſe. If it were fo, it 
would be tautologous ; for ſuch evidence would be a proving 
of the o her offence. The keeping therefore of a thing pro- | Ho 
hibited being an offence under the act, it is neceſſarily | 
Trim facie evidence of a keeping for the purpoſe prohibited; | 

and it is incumbent upon the defendant to ſhew that it is kept | 
113 for 
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for another purpoſe z as that in the preſent caſe, it is a houſe. dog 
a favourite dog, or a particular ſecies of greyhound, TR 
deſcription cannot be more preciſe, unleſs ſome particular in- 
ſtance of uſing is ſhewn ; which, if keeping ot itfelf conſti. 
tutes an off-nce, cannot be neceſſary. As to the other ob. 
jection, that the averment in this conviction is defective, in 
ſtating only that this was a dog called a greyhound, I think it 
poſitive enough. It u u mean the dog of that ſpecies, generally 
known in this country. Wes, Þ J he caſe of the & ing v. Gard- 
ner, 1 Strange, 496. is in point, and mult govern this. There 
is ha dly another uſe to which this ſpecies of dog can be applied. 
Afhburſt, J. There is no doubt but that, under the common ac- 


ceptation of the words uſed in the conviction, this is a ſufi- 


ciently apt deſcription of a greyhound; and it is not nece{- 
ſary in convictions to adhere to the letter. Buller, J. con- 
curring. Rule diſcharged and conviction affirmed. 

So in this caſe, which was a conviction on 5 Ann. c. 14, 
for keeping and uſing a gun to kill and deſtroy the game, 


27 Geo. 3. E R. the evidence was only that the defendant on fuch a day, &: 
2 Ter, Ke. 18. did heep and uſe a gun to bill and deſiroy the game. On the firit 


argument, which turned on another point, THE CourT being 
of opinion that there was no ground for that objection, de- 
fired that it might be argued on another objection, which they 
ſuggeſted, viz. WHETHER the evidence was ſufficiently ſet 
forth, fo that the Court could fee by wwhat aft the defendant had in- 
curred the penalty; for they obſerved that the act of keeping 
a gun was in jtſelf ambiguous, and that it muſt be ſhewn to 
be kept for the purpoſe of killing game, in order to bring the 

arty keeping it within the act of parliament; it was not like 


keeping a greyhound er a ſnare Which could not be kept for 


any other purpoſe, and which was expreſsly prohibited by the 
act. ASHHURST, J. If this were a new caſe, I ſhould moſt 
undoubtedly be of opinion that this co::viction could not be 
ſupported; becauſe I think that the evidence ſhould be ſet 
fo; particularly, that we may judge whether the juſtice has 
convicted upon proper evidence. he fact of keeping or 
uling the gun for the purpoſe of deſtroying game ſhould ap- 
pear ; but it is only ſtated here that he defendant kept and 
fed, &c. which is the reſiilt of his evidence. Then, 20 ether 
be kept it fer the purpeſe of rilling game, is liteꝛuiſe a queſtion 9 
law, fer an ignorant wwitnets in the country might fancy that a 
evcodcock or a rabbit avas game. So that it ſeems to me, that 
pers itting tis general evidence to be ſtated, is allowing the 
witneſs to give his ſentiments on the law as well as on the 
fact. But at che ſame ti e, as the precedents of convictions 
are uſu1lly in this form, and as the conviction in The King v. 
Hartley wos ſimilar to the preient, it is better t0 ſupport this 
conviction, than by quaſhing it to overturn all former piece- 


dents. BuLLER, J. It this precedent had never been adopt- 


ed, 1 thould have been of opinion that the evidence ou 
| : | nay 
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iave deen fully ſet forth; but after ſo many convictions have 
been made in the ſame form, it would be dangerous to quaſh 
the preſent. The diſtinction taken in The King v. Filer, 
1 Strange, 496- is good in law: it is not an offence to keep or 
uz a gun, unleſs it be kept or uſed for the purpoſe of killing 


game. But it is here ſtated by the evidence, © that the de- 


« f-ndant did keep and uſe a gun to kill and deſtroy the game.“ 


As to the other queftion reſpecting game, I cannot agree that 


the witneſs, in ſwearing that the defendant uſed a gun to de- 
roy game, would be {wearing'to a queſtion of law, becauſe 
i is ſettled by act of parliament, and every man is bound to 
know what is game: if he ſwear that to be game, which 1s 


not ſo in law, he would be guilty of perjury : game muſt be 


underſtood in its legal ſenſe. Gross, }. I cannot give my 
conſent to ſupport this conviction. The fuſlice ſhould return 
particularly all the facts and the concluſion in the ronviftion ; firft 
the information, the ſummons, the appearance, or the defendant's 
default in not appearing, that the informaticn avas read ts the de- 
fendant, that he wvas aſked what he had is pieced. the whole of the 
evidence particularly, and the adjudication. The witnels ſhould 
ſwear to the facts, and not to the law. And in this cafe it is 
almoſt incredible that the witneſs ſhould have ſworn in the 
manner in which this evidence is ſet out : the juj/ice ſhould no! 
have received it, if it vere offered in this genera! way ; but ſhould 
have queſtioned the avitneſs as to the manner in which this gun was 
apt, for avhat purpoſe it was id, and what pariicutar kind of 
game he killed, or attempted to ill. All theſe particulars thould 
tave been ſpecially ſæt forth, in order that we might judge 
whether they conſtituted an offence within the act of parlia- 
ment. Here the witneſs ſwore to the law, namely, “that 
the defendant kept and uſed a gun to kill and deſtroy the 
game.“ And in the caſe of The Xing v. Baker, 1 Stra. 316. 
a conviction for taking Pilchards was quaſhed, becauſe the 
witneſs (wore generally that the defendant was guilty of the 


premiſes, which was taking upon himſelf to ſwear to the law. 


Now the reaſoning in that caſe applies ſtrongly to the preſent, 
for the evidence here ſtated only amounts to that, that the de- 
tencant is guilty of the premiſes, I confeſs indeed that the 
cale of The King v. Hartley is of conſiderable authority the 
other way. But I would rather chooſe to decide this caie ac- 
cording to. that of The King v. Baker, becauſe | think no- 
thing can be more miſchievous to the country than ſuffering 
a juſtice of the peace to ſtare the conviction generally. And 
tere can be no inconvenience in ſtating particularly the 
ole matter for the opinion of the Court, if the juſt;c© do not 
exceed his authority. Although the preſent conviction can- 
not be quaſhed, becauſe my brothers have given their opi- 
mons in ſupport of it, yet I did not chooſe that this queſtion 
mould paſs /ub feleutis; eſpecially as this declaration of my 
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opinion may have the effect of inducing juſtices of the peace 
in future to ſtate the whole matter upon the record. Tat 
CourrT, however, entertaining ſome doubt on another part of 
the conviction, namely, whether it ſufficiently appeared that 
the evidence was given in the defendant's preſence, they defired 
that the matter might ſtand over. On the next day, Ay. 
HURST, J. ſaid, On looking into the cafes, we find that this ob. 
jection has before been made; and the Court have held that in 
caſes circumſtanced like the preſent, they will intend, that as the 
whole proceedings are ſtated to have paſſed on the fame day, 
the evidence was given in the preſence of the defendant. A; 
to the principle drawn from the old cafes, that the Court wil! 
be aſtute in diſcovering defects in convictions before ſummary 
juriſdictions, there ſeems to be no reaſon for it. \\ heth r it 
was expedient that thoſe juriſdictions thould have been ercted 
was a matter for the coniideration of the legiſlat re; but as 
long as they exiſt, we ought to go all reaſonable lengths to 
ſupport their determinations. Therefore in whatever light 
they may have formerly been viewed, yet the country are now 
convinced that they derive conſiderable advantage from the 
exerciſe of the powers delegated to the juſtices of the peace 
and in modern times they have received every ſupport from 
the courts of iaw. I herefore | fee no reaſon for aitering the 
opinion which J gave yeſterday. BULLER, J. It has been de- 
cided in ſeveral caſes that there is no foundation for this ob- 
jection. The iirſt of them was The King v. Aiken (1), where 
the conviction, as far as the evidence went, was preciſely ſimi- 
Jar to the preſent, the Court ſaid, © It may be preſumed that 
„the witneſs was examined in the defendant's preſence.“ The 
next caſe was that of The King v. Kempſon (2); theie the 
ſame objeCtion was made, but the whole tranſaction appearing 
to have paſted before the uugiſtrate on the fame day, Alon, J. 
faid, © Enough appears upon tals conviction to ſhew that the 
& witneſs was examined in the preſence of the defendant, 1: 
« muſt be ſuppoſed that all that paſſed was at one and the fame 
& time. Beſides that, the precedent in Burn is in the ſame 


form. With reſpect to the other queſtion, that aiſo has been 


decided by the cafe of The King v. Hartley (p. 645, ira), there 
the firſt objection was, that the defendant had ſworn to the law 
for that, what was game was a queſtion of law, but that ob- 
jection did not prevail. The ſecond objection was, that the 
evidence was not ſufficiently ſet forth, becauſe the manner of 
keeping or uſing the grey hound did not appear, and the con- 
viction only purſued the language of the act of parliament. 
Upon that occaſion, Lord Mangfield ſaid, convictions muſt be 
preciſe, that the Court may ſee that they fall within the juriſ- 


_— 


(1) 3 Burr. 1785. p. 681, infra. (2) Cowp. 241. ante, vol. II. 610. 
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action of the juſtices. There are two offences deſcribed by 
the act of parliament, keeping, or igſing, for the purpoſe of de- 
troying game. There may be a keeping without its being 
for the purpoſe of deſtroying game, therefore there ſhould be 
evidence of the purpoſe for which it is kept. But the evi- 
c-nce ſtates, that the defendant 2% as well as kept the grey- 
hound for the deſtruction of game. So that this caſe goes 
the whole length of deciding the other objection which was 
made yeſterday (1). GROSE, J. As the precedent in Burn 
{thrugh it ſeems to be faulty one), has been recognized by this 
Curt in the caſe of The King v. Hartley, of wbrch I was not 
care before yeſterday, I think it muſi be ſupported. It might 
ve highly inconvenient to overturn it; and I ſhould be ſorry 
that any opinion of mine ſhould ſhake the authority of an 
eſtabliſned precedent ; ſince it is better for the ſubject that 
even faulty precedents ſhould not be ſhaken than that the law 
mould be uncertain.— Conviction affirmed. 

And proof that the defendant © did keep and uſe a gun to kil 


for believing it, © that the gun was fired by the defendant who 
was walking about a piece of ground at H. with that appa- 
rent intent. This was a conviction on the ſtat. 5 Ann. 
c. 14. ſ. 4. for keeping and uſing a gun for the deſtruction of 
game. It appeared on the conviction, that the evidence was 
that the defendant did keep and uſe a certain engine called a 
gun, with intent to kill and deſtroy the game; and that he 
{the witneſs), was fatisfied that the ſaid T. Davis did keep 
and uſe the ſaid gun for the purpoſe aforeſaid, from the cir- 
cumſtance of his hearing a gun go off, and obſerving that it 
was fired by the ſaid T. Davis, who was then walking about 
2 piece of ground in the parith of Hadfor aforeſaid, with 
that apparent intent, &c. Two objections were taken to 
ite conviction 3 1ſt, That Pyndar, on whoſe evidence alone 
the conviction was founded, was an incompetent witneſs, 
becauſe he was an inhabitant of the pariſh; 2dly, But 
even if he were a competent witneſs, that the evidence 
given was not ſufficient to ſupport the conviction. Per 
(uriam: The firſt objection is anſwered by the ſtat. 27 
Geo. 3, c. 29. which was paſſed to prevent difficulties of 
this Lind, and to enable inhabitants and pariſhioners to 
give evidence in proſecutions where the penalty is given to 
the pariſh, provided the penalty do not exceed 20l. With 
regard to the other objection, here was evidence tending to 
prove the offence. That being the caſe, we have no autho- 
rity to examine further, and ſee whether the concluſion drawn 
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(1) Fide 2 Sir, 1098. 1 Will. 315. 
by 
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l E : T. Davis 
and deſtroy the game,“ is ſufficient evidence to ſupport a con- y1, Ter. 


viction on the game laws, though the witneſs add his reaſon 35 Geo. 3. B. R. 
6 Ter, Fag. 177. 
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Came. 


by the magiſtrate be or be not the inevitable concluſion from | cour 

the evidence. It is ſufficient in convictions, if there were | none 

ſuch evidence before the magiſtrate as in an action would be prec 

ſufficient to be left to a jury; here we cannot fav that there eco 

was no evidence of the fact for the conſideration of the ma. | ther: 

giſtrate. In the caſe of R. v. Gardiner, the defondant was purl 

only charged“ with having and keeping a gun, being an en- can 

gine for deſtroying game.” In the cafe of R. v. Then, tion 

the evidence was, that the defendant & did keep and uſe a gun inte 

to kill and deſtroy the game, which the Court decided to be ante 

ſufficient evidence. — Conviction affirmed. | whe 

The King v. It is no objection to an information on the game laws that | den 
bal co it is not qui tam. | | hav 
5 Geo. 3. k. R. Allo on an information, charging the defendant with kecp- inc! 
7 Ter. Rg 1 52. ing and uſing a dog and alſo a gun on the ſame day, he can | aff 
only be convicted in one penalty. 

And if the evidence be given on the fame day that the de- Bet 

fendant appeared and pleaded, it will be intended that the evi- | ert 

dence was given in his preſence. vie 

This was a conviction before a juſtice of the peace anc 

on the game laws. The information ſtated, that the de- ing 

fendant, on the 5th of September, 1796, at, &c. did keep 1s 

and uſe a certain dog, called a ſetting-dog; and alſo, | Ce 

a certain engine called a gun, to kill and deſtroy the game, the 

againſt the form of the ſtatute, Ec. without praying that he in 

might have a moiety ef the forfeiture, or ſaying for whom he thi 

ſued: it further appeared on the conviction, that on the 16th | V, 

of September, the defendant appeared in perſon, and pleaded not m. 

guilty; and that, on the ſaid 16th of September, a credible wit- ev 

neſs, &c. ſwore, that the defendant, on the 5th of Scptember, or 

at, &c. “ did keep and uſe a certain dog called a ſetting-dog; of 

and alſo, a certain engine called a gun, to kill and deſtroy the fo 

game.“ Whercupon the defendant was convicted, and he th 

was adjudged, for his offence aſoreſaid, to have forfeited 51; | 4 

to be diſtributed as the ſtatute direcdts. Three objections |} ſt 

were taken to the conviction: 1ft, That the information was tt 

not qui lam, it being only for the informer, and not for the Ir 


pariſh? 2dly, That the information charged the defendant 
with two offences, viz. « keeping and uſing a dog ;” and alſo, 
« keeping and uſing a gun,” and he was only convicted of one, 
for his offence aforeſaid; 3dly, That it did not appear, that 
the evidence was given in the preſence of the defendant (1); 
for it does not follow that becauſe the evidence was given on 
the ſame day when the defendant pleaded, he was preſent 
when it was given. But Lord Kenyon, Ch. J. ſtopping the 


+ 2 — ch — - 2300 
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(r) See King v. Yipent, ante, vol. II. 608, and the King v. Cube,, 
mfra, p. 653. 5 


counse! 


Game. 


counſel who were to have argued on the other ſide, ſaid, That 
none of the objections were well founded: as to the firſt, the 
precedents agree with this information. With regard to tue 
ſcond, the defendant is only charged with one offence; and 
therefore could only be convicted of one: if a perſon go in 
purſuit of game with a dog and gun on the ſame day (1), he 
can only be convicted of one penalty. On the third objec- 
ton, perhaps, I ſhould have had great doubts, if this were res 
integra ; but as it was ſo lately decided in K. v. Thompſon, 
ante, p. 646. that where the evidence is given on the fame day 
when the defendant appeared, it will be intended that the evi- 
dence was given in his preſence, and as that precedent may 
have guided the magiſtrates on ſimilar occations ſince, I am 
inclinzd to ſupport this conviction. Per Cur. Conviction 


afirmed. 
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And although it has been held by the court of King's Same Cafe, 


Bench (from an unwillingneſs to overturn a precedent, though? 7%. Ra. 153. 


erroneous (2), which has been long acted under), that in a con- 
viction on the game laws, evidence that the defendant kept 
and uſed a gun to deſtroy game, is ſufficient, without ſhew- 
ing how and in what manner in particular (3); yet as this 
is contrary to the eſtabliſhed rule in all other convictions, the 
Court has conſtantly reprobated the practice, and declared 
themſelves to be of opinion, that it is the duty of magiſtrates, 
in all caſes, to ſtate the whole of the evidence, and not merely 
the reſult of it. Accordingly, in the above caſe of the Xing 
v. Lovett, a criminal information was moved for againſt the 


maziftrate who made the conviction, for not ſtating all the 


evidence given: in fact, a good deal of evidence was given 
on behalf of the defendant, to thew that he was game-keeper 
of a certain manor, which the magiitrate thought inſufficient 
lor the purpoſe, and convicted the deſendant, only ſtating in 
the conviction, in the language of he act ol parliament, that 
* on, &c. the defendant did keep and ute, &c.“ without 
ſtating the particulars of the evidence, and wholly omitting 


the evidence given for the defendant. 2 he Court, after hear- 


ing the affidavits an both tides, being of opinion that the ma- 
gittrate had not acted corruptiy, and thinking that he might 
have been miſled by the precedent in K. v. Thompſon (in 
which the Court, though they atirmed the conviction, recom- 
mended it to the magittrates in future, to ſtate the whole 
evidence upon the record), diicharged the rule; expre Jing, in 
ſt-ong terms, that they thought it tne duty of magiſtrates, in 
all caſes, to ſtate the whole of the evidence, aud not nierely 


the reſult of it. 
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(1) See the K. v B rafdale, ani, p 644. (2) Burns Preſident. 
(2) See the X. . Toompſen, aut, p. 646 
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The King v. 


Clarke, Ea, Ter. 
39 Geo. 3, B. R. 


Game. 


On a queſtion of qualification of a defendant for killine 
game, the convicting magiſtrates may ground their opinion of 


$ Ter. Rep. 220, his not being qualified on the fact of the defendant's havin: 


on a former day {worn under the income-a&t to an ef 


- 


ate 


under 100l. a-year.—On a conviction on the 5 Ann. c. 14, l. 


4. for keeping and uſing a greyhound for the deſtruction of 


game without being duly qualified. The informer deyoſe | 


that on the 14th of September, 1798, at, &c. the defendant 
did keep and uſe a greyhound to kill and deſtroy the game, 
and 7hat he (the informer), then and there ſaw the ſuid d. 


fendant courſe and kill a hare with the ſaid greyhound, ©." | 


The conviction then proceeded as follows: “ and it duly 
appears to us the ſaid juſtices, in the preſence of the {.id de- 
fendant, that he on the 22d of March, 1798, at, &c. befor: 
B.. H. and B. C. &c. commiſſioners appointed by * an act H 
granting to his majeſty an aid and contribution for the prote. 
cution of the war, then and there acting as ſuch com— 
miſſioners, did make a declaration in writing, ſigned by him, 
that his annual income did not exceed, &c. [| ſetting forth 
certain proceedings before the ſaid commiſſioners, and ſhewing, 
that upon an inveſtigation before them, he then was aſtencd 
at 88]. and no more.] — The conviction then proceeded to 
ſtate that the defendant, being called upon to make his de- 
fence, ſaid that he was poſſeſſed of an eſtate in the pariſh of 
Whitgift, of the yearly value of 1ool. and upwards, and 
produced A. B. a witneſs, who faid that he new the de- 
Fendant*s ſaid eflate, and he thought the ſame worth 109). a-year, 


and that he, the witneſs, would give 100d. a-year and upward 


for it, but admitted that he would not fwear that the defendant's 


ſaid eftate was worth 100. a-year clear of reprizes.” Where 


fore, &c. At was objected to the conviction, becauſe it did not 
appear that the facts on which the magiſtrates adjudged that 
the defendant was not duly qualified were properly in evidence 
before them; they having relied upon a prior tranſaction 
which happened before themſelves when acting as com- 
miſſioners for another purpoſe, but which ought to have been 


eſtabliſhed on oath at the time of the conviction before the 


magiſtrates in the preſence of the defendant, in oder that he 
might have had an opportunity of controverting or explaining 
it.— PER Curiam: It muſt be taken pro confe//3, that the 
defendant at the time mentioned in the conviction when be 
was before the commiſſioners on the amount ef his income 
had not then an eſtate of 1001. a- year in value. It is evidence 
out of his own mouth. And the witneſs adduced by him did 
not contradict this, even if he were credited to the full extent 


of what he depoſed; for he would not undertake to ſay that 


the eſtate was of that value clear of reprizes.— HE COURT. 
at the ſame time teſtified their approbation of the manner 1n 
which the conviction was drayn up; in which the os 
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dad not ſimply ſtated, in the terms of the act of parliament, 
that the defendant had kept and uſed the greyhound for the 
purpole of killing the game, but had ſet forth the particular 
evidence of his having ſo done, namely, that the witneſs had 
« ſeen him courſe and kill a hare with the ſaid greyhound;”? 
and had alſo ſet forth all the evidence for and againſt the de- 
fendant upon the queſtion of his qualification. And they 
recommended this as a precedent to be followed in future; ex- 
preſſing themſelves much diſſatisfied with the general mode of 
fating the evidence which had been practiſed in theſe caſes. — 


(Conviction affirmed. | 

A conviction, on 5 Ann. c. 14. was quaſhed becauſe the The King . 
witn:{s was not ſworn and examined in the preſence of the de- eee, 
fendant, for it is not {uificient to read over the depoſition Hil. Ter. 
in the defendant's preſencg. 26 Geo 3. BR. 

But the evidence need not negative every ſpecific quali- 77: K. 145. 
kcation under the 22 and 23 Car. 2. 25, 

This was a conviction before a juſtice on the ſtat. 5 Arn. c. 

14. for uſing à gun. And it was moved to quaſh the conviction, 
on the two following grounds: 1ſt, That the evidence on which 
the conviction was founded was not given in the prefence of the 
detendant 3 for on the defendant's appearing before the juſtice, the 
witne/s only affirmed that the depoſition awhich he had given, on 
lajing the information, was lrue. That it was a principle in 
our law that the evidence mult be given in the preſence of the 
fefencant, that he might have an opportunity of croſs- 
examining the witneſs. (Vide the King againſt Vipont and others, 
ante, vol. II. p. 608). 2dly, That the qualifications required 
dy the ſtatut: 22 and 23 Car. 2. c. 22. were not negatived by 
the evidence. The evidence was only genera], that what he 
did was & againſt the form of the ſtatute in ſuch caſe made 
and provided.” And it ought to have been as ſpecial as 
the information itſelf.— PER Courtam : The firſt objection is 
good; the witneſs ought to have been re-{worn in the de- 
tendant's preſence. As to the other point, there is no caſe in 
which it has been directly decided that the evidence ſhould 
negative every particular qualification. It cannot be fo from 
the nature of the caſe: —Conviction quaſhed. 

The lord of a manor who is alſo a juſtice of the peace, is Briggs v. Sir 
entitled to a month's notice of an action brought againſt him, Freie 4 
for taking away a gun in the houſe of an unqualified perſon, z. Ce. 3. C.- 
dy ſtat. 24 Geo. 2. c. 44. for it will be preſumed that he acted 2 71:n. Black. 114. 
as 2 juſtice.— This was trover for a gun. The facts of the 
caſe were theſe : The plaintiff, who was game- Keeper of the 
manor of Effingham in Surrey, ſent a gun to a blackſmich, be- 
tween the 20th and 3oth of Auguſt, 1791, to be mended. 

The blackſmith having repaired it, kept it ſome time in his 


houſe, but did not uſe it. The defendant, who was lord of 
an 


" Game: 


an adjoining manor, in which the blackſmith lived, and 44 
a juſtice of the peace, on the 17th of September, went tg. 
gether with his own game-keeper to the blackſmith's houſe to 
ſearch for guns and other engines uſed for the d-ſtruction of 
the game, and finding the gun in queſtion, took it away. [t 
was objected at the trial, that the defendant ought to have had 
a month's notice of the action, according to the ſtat. 24 Go, 
ZI. c. 44. having acted as a juſtice of the peace, under the 
powers given by ſtat. 5 Anne, c. 14. ſ. 4. and on that ob- 
jection the plaintiff was nonſuited.— On a rule having been 
granted to ſhew cauſe, why the nonſuit ſhould not be ſet aſide, 
THE Cour faid (after cauſe ſhewn), that though juſtices of 
the peace could not avail themſelves of their privilege as 
Juſtices, where they aCted in any other capacity which was 
diverſo intuitu, yet, as in the prefefit caſe, the ſubje - matter 
was within their juriſdiction, the defendant was to be taken 
to have acted as a juſtice, and therefore entitled to notice, 
previous to the commencement of the action, and diſcharged 


the rule. 
Gaming. 
Nu ston v. Pye, A HoRsF-race is gaming within the ſtat. ꝙ Ann. c. 14. — An 
3 action of a//umpſit upon a wager of fourteen guineas to eight 


6 Geo. 3. C. B. ©. A ap 
2 Wil, 44 4 roms; by the plaintiff with the defendant, upon two races to 


e run by two horſes called Elephant and Granby, that 
Elephant would win one of the races, viz. that if Elephant 
won one of the races, defendant promiſed to pay plaintiff 
eight guineas, and in conſideration thereof, if Elephant won 
neither of the races, plaintiff promiſed to pay defendant eight 
guineas; the event was, that Elephant won one race, fo the 
defendant loſt the wager ; after verdict it was moved in arreft 
| | of judgment, that the conſideration of laying fourteen guineas 
to eight guineas in this cafe is nudum pattum, becauſe the 

laying above ten pounds upon a horſe-race is a bet within the 

ſtatutes againſt gaming; if the ſtatute of 16 Car. 2. c. 7. and 
the ſtat. 9 Ann. C. 14. be taken together; ſo that the plaintiff 
could not poſlibly loſe the fourteen guineas, and therefore, 
ought not be allowed to win the eight guineas of the defend- 
ant; AND OF THAT OPINION was the whole Court, and 
the judgment in this caſe was arreſted; AND THE CouR! 
aid, they ought to extend the ſtat. of ꝙ Arm. to prevent ex- 
ceſſive betting upon all ſports as well as games, and that al 
though horſe-racing is not mentioned in tlat ſtatute, yet it 1s 
within the general words ther game or games, as in the caſe 
of Goodburn v. Marley, 2 Stra. 1159. —See alſo Alcin- 

Z th v. Hale, ante, vol. I. p. 275. | Ao | 

| | : 


— 
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' And if a bet be unlawful on one fide, and lawful on theCliyton 2. M 
diger, neither can be recovered, for want of mutuality.— Jennings, ol + 
ſumoſit, for five guineas, won by betting at a horſ, on Jer, |. 
afumpſit, for five guineas, won by betting at a horſe- race; „ Ges. 3. rr. 1 
the bet was ten guineas by plaintiff to five by defendant.—2 Black. 206. | 90 


Plaintiff won, and obtained a verdict. And now it was \ i 
moved in arreſt of judgment: Fixs r, That this was within 1 
the ſtatute, 9 Ann. c. 14.—SECONDLY, That there was no i 
mutuality ; for, as the defendant could not have recovered the 9 


ten guineas, by reaſon of the ſtatute of Queen Arne ; there- 0 
fore, the plaintiff ſhall not now recover the five. And in os | 
{pport of the rule it was inſiſted, that it did not fignify, | 'v 


whether the game be lawful or not; but if a man loſes 10l. 
by playing or betting at it, it is within the ſtatute. AND oF 
THAT. OPINION WAS THE Cour; and held, that as the 
ten guineas could not have been recovered, by reaſon of the 1 
ſtnute, there was no mutuality in the wager. And Aton, | 4 
juſtice, mentioned the cafe of Connor and Prick in the | 
King's Bench about ten years ago; when the Court took a 

diſtinction between running a horſe for gol. which was law- 

ful; and betting on the fide of the horſe, which was not ſo. . 


"wars .-4 


judgment was arreſted. | 
A match for 251. a fide, is a running for gol. within the gigmead v. 
horſe-race act. Covenant, for 251. due on articles; whereby Gale, Ea. Ter. 
the plaintiff and defendant mutuaily covenanted, to run each 9 Se. 3. B. K. | 
a horſe, and that the loſer ſhould pay the winner 251. play or, ang 3 | 
pay: and that, at all events, the defendant ſhould pay thez *, $09. 1 
plaintiff 5l. before ſuch a day. The breach aſſigned was, "i 
that the defendant did not run his horſe, nor pay the money. | a 
| 


1 _ 


Verdict for the plaintiff at Glouceſter aſſizes.—It was 
moved in arreſt of judgment, that this, being a maten for 
leſs than 50l. was contrary to law, and that horſ--racing is H 
within the ftatute of gaming. Stra. 1159. The Court took | 
time to conſider, and afterwards gave judgment for the plain- | 


tif, becauſe two fums of 251. make 5ol (1). | 
80 | 


(1) This was clearly a match for sol. though the ftakes were un- 
equal. | 

Bidmead contributed 251. + sl. zol. 

Gale contributed - 251. —5l. ol. 
| gol. the ſtake to be run for. 

As Bidmead contributed zol. and Gale only 20l. (that is, three to 
two), it may be ſuppoſed that Bid nes was the better mare, in the 
proportion of three to two; and that his chance of winning was in the 
tame proportien of three to two. And if they had agreed to divide the 
Rake of 501. without running the match at all, Biamead ought to take 
up zol. of it; and Gale, only z0l. If it had been an equal chance 
: hole mare ſhould win; Bidmead would, in ſuch caſe, have been 

: | very 


| 
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2 v Bann, So in this cafe, which was an action brought to recover 3 
ic. Ter. wager of 5]. on the event of a horſe- race; it appearing, that 
| 2253 BR the bet had been made on a horſe- race for a ſmaller ſum than 
Ts FI gol. TuE Cour ſaid, that it was ſufficient, without ad. 
verting to caſes, to ſay that the horſe-race itſelf was prohibited 
by ſtatute; and 4s the race, which was the ſubject of the 

wager was illegal, ſo alſo was the wager. 


Ximenes v. So alſo, in an action of aſſumpſit on a wager of 109 
_— guineas, and the expences of travelling, that the plaintiff 
IC. 1Cr, 


35 Geo. 3. B.R. Would perform a journey of 240 miles in a poſt-chaiſe and pair 
6 Ter. Rep. 499.0f horſes in-twenty-four hours; being allowed to Change 
| poſt-chaiſes and horſes as often as he pleaſec, but the eXPences 
were not to exceed the uſual ſum paid per mile for a poſt. 
chaiſe and pair on the poſt roads. There being a verdict fo; 
the plaintiff, it was afterwards moved in arreſt of judgment, 
and after cauſe ſhewn, and time taken to conſider, the Court 
made the rule abſolute for arreſting the judgment. 

Brown v. A foot-race is alſo a game within the ſtat. ꝙ Ann. c. 14.— 
ys ; 94 N. The plaintiff declared in an action of covenant upon certait 
. articles of agreement for the ſum of 20l. laid between the 
| pPlüKhintiff and the defendant, that the defendant did not, within 
one month from the date of the agreement, tind a man who 
ſhould carry on foot twenty-four ſtone weight, ten miles, 
within fifteen hours? time: to this declaration the defendant 
demurred.—In ſupport of the demurrer, it was inſiſted that 
this was a wager within the ſtat. 9 Ann. c. 14. and thercfore 
void; and Lynall v. Longbottom, 2 Wilf. 36. was Cited, where 
it was admitted, that a foot-race was within the ſtat. 9 Aun. 
and adjudged by the Court, that as one horſe ſtarting alone 
was a horſe-race, ſo one perſon running alone was a ivot- 
race — IHE CourT took time to conſider: afterwards, 
Lord MansrIELD, Ch. |. delivered the opinion of the Court 
as follows: We took time to ſee if we could diſtinguiſh this 
caſe from Lynall v. Longbottom ; we think there is no difference 
between them, and therefore, there muſt be judgment for the 

defendant. | „ | 
Bones v. Booth, An action brought by the loſer to recover back money loſt at 
cone hg: CB. Play is remedial and not pena/, and a new trial may be had 
2 Black. 1226, therein. And if company never part, though dinner inter- 
| venes, the loſs is at one ſitting.— On a motion for a new 


very imprudent in betting three to two: becauſe the chance of winning 
being {ex bypo:be/e) equal, the true value of ſuch equal chance would be 
251, a- piece; whether they ould run the match, or agree to ivide the 
gol. In either caſe, rhe ſtake was sol. whether it ſhould be run for, «i 
divided without running, If run for, it would have*been a match for 
fifty pounds. And I imagine, adds Sir James Burrows, that he law 
of Weſtminſter-Hall does here happily coincide with the laws of the 
turf: 4 Burr. 2433. a 
trial, 


2 2 
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trial, it appeared, that the action was brought to recover back 5 
fourtcen guineas won by gaming, upon the ſtatute of 9 Anz. 1 
c. 14. The play was at the Weſt-India coffee-houſe in ''Þ 
Briftzl. They played at all-tours for two guineas a game, i | 
fom Monday evening to Tueſday evening, without any 
int2rruption, except for an hour or two at dinner, but the {0 
plaintiff and defendant never parted company. It was inſiſted 1 
at the trial that this was not won at any one ſitting, ſo as 1 
to fall within the ſtatute, becauſe the dinner had intervened. | 
Zut the judge thought otherwiſe. However, the jury found | 
2 verdict for the defendant, much to the diflacisfaction of the 1 
judge, It was moved for a new trial without coſts.— PER 8 
CurRtaM: There muſt be a new trial, the verdict being . 
manifeſtly contrary to evidence. The ſtatute (with reſpect to bi 
the party loſing) is remedial, not penal. He is to recover 9 
back his money, and to that end the third ſection of the 1 
ſtatute allows a bill in equity for a diſcovery, which plainly ; 
ſhews it was not conſidered as a penal ftatute. Had this 
been a proceeding on that branch of the ſtatute which inflicts 
pillory, &c. it had been otherwiſe. Ihe ſtatute makes the 
winning of 10]. at one time or ſitting, a nullity ; and there- 
fore gives the loſer an action to recover back what ſtill 
properly continues to be his own money. To loſe 10l. at 
one time, is to loſe it by a fingle ſtake or bet; to loſe at one 
litting is to loſe it in a courſe of play where the company 
never part, though the perſon may not be actually gaming the 
whole time. The ſtatute 18 Ges. II. c. 34. (a law made in 
pari materid), may ſerve to explain this. T'o loſe 10l. at any 
one time, or 20l. oithin twenty-four hours, is equally penal | 
by that ſtatute, 1 
This was a conviction by two magiſtrates upon the 12 The King v. | 
(zee. II. c. 28. made for the preventing of exceſſive and de jon 12 
citful gaming; which was removed by certiorari into this. "Geo. 3 B. R. 
Court, The information, which was laid on the iſt of Sep- 5 7+». Rep. 338. 
tember laſt, charged the defendant with having on the 25th of Nn. 259. 
Auguſt, 1792, at a certain houſe in Norris-ſtreet, &c. ſet up, | | 
maintained, and kept a. certain fraudulent game to be de- | | 
termined by the chance of dice under the denomination of the 1 
game of hazard, againſt the form of the ſtatute, &c. The | 
evidence ſhewwed that the defendant was maſler of the houſe, and 
acted as maſter of a hazard-table there, on the 25th of Auguſt : | | 
br 29 mention was made of any dice being then uſed. But on | 
4% 20th of Aruguft one witneſs ſaw a dice box and dice on the | 
ele, round which many perſons avere aſſembled, the play having | 
been diſcontinued on the witneſs”s entering the room. The de- | | 
fendant was convicted in the penalty of 2001. © to be dif= 
tributed as the ftatute aforeſaid did direct.” In the certiorari, 
by which this conviction was returned here, it was alleged 9 
. the conviction was made by C. Conant and P. Neve, b 
two of the keepers of the peace, and juſtices for the county 
Vol. III. Uu of 
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of Middleſex, duly appointed to execute the ſaid office of 2 
Juſtice of the peace at te Public O hee in Great Marlborough- 
ſtreet, &c. being one of the ſeven public offices eſtabliſhed 
purſuant to the ſtatute 32 Geo. III. c. 53, bearing date ſubſc- 
quent to the eſtabliſhment of the ſaid ſeven offices, &c.” 
THREE OBJECTIONS were taken to this conviction: FIRST, 
That the juſtices had no juriſdiction ; for the 12 Ges. 2. c. 28. 
on which this conviction is founded, refers to the 10 and 11 
FF. Z. c. 17. entiticd © An act for ſuppreſſing of Jotteries,” 
And if theſe games are to be conſidered as lotteries, the 
juriſdiction of the magiſtrates is taken away in expreſs terms 
by a ſubſequent act of the 27 Geo. III. c. 1. {. 2. SEconDLyY, 
Tt hat the evidence did not ſupport the charge. As there was 
no evidence that there were any dice. uſed on the 25th of 
Aupuit, the day mentioned in the information.—ThiRDLY, 
I hat the penalty is directed to be diſtributed according to the 
T2 Geo. II. which is altered by a ſubſequent : act, namely, the 
32 Ges. III. c. 53. f 5. whereby it is provided that the 
penalties levied by che juſtices under that act ſhall, except thc 
inſormer's ſhare, be paid to the receiver appointed by that act. 
Prx Curlim: There 1s no pretence for either of the ob- 
jections. The firſt has been already over-ruled in a cate 
which came before us about two years ago, Haſt. 31 Ges. III. 
The lotteries meant by the 27 Ces. III. c. 1. are ſtate lotteries 
only. As to the ſecond. objection, there was evidence ſuf- 
cient to ſupport the charge. "The charge is for ſetting up, 
maintaining, and keeving a certain game to be determined by 


the chance of dice, called hazard; and the proof is, that 


certain perſons were found in the houſe playing at hazard; and 
whether hazard were played witi cards or with dice, it is 
equaily prohibited by the act. However, if it were neceflary 
to be ſtated, it does appear here, thut a dice-box and dice were 
found on the table the ſubleguent day, which from the manner 
in which they were found was fuiticiett to warrant the juitices 
to co: clude that the game of hazard was there played, And 
the juſtices were not confined. to evidence on the particular 
day. As to the third objection, we cainot take notice of any 
fact which docs not appear upon the face of the conviciion 
itſeit, on the validity of which we are called upon to decide. 
It muſt either ſtand or fall upon its own merits, and we 
cannot take in aid any extrancous intormation to ſuppoit of 
quaih it: and BULLER, J. added, It is not to be taken ior 
granted that the objection would have any weight even it 
the fact appeared regularly befor: us. For 1 do not thus 
that the clauſe in the 32 Geo. III. applies to the caſe until the 
adjudication has been made under ſome forme: i{ticuccy, w nerebz 
the penalty is inflicted. The clauſe relied om docs not ater 
to repeal any of theſe acts, but only provides tnat where b 
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any former acts tue penalties would be diftributed among 
other perſons than the informers, in all caics where fu-: Ne 
| | vicuens 
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vichons are made by magiſtrates under the new a, the ſhares 
of all but the informer ſhall be paid to the receiver of the 
{-veral offices. This clauſe is the warrant to thoſe magiſtrates 
for paving over thoſe lhares to their receiver inſtead of thoſe 
who - ould otherwiſe be entitled to the money. Until the 
conviction is made, the receiver cannot maintain an action 
tor money had and received to recover thoſe ſums : but it was 
not intended by this clauie to vary the form of thoſe con- 
vicions,-Conviction ailirmed. 
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Gaols. 1 


The lord of a franchiſe is not, as ſuch, bound to repair aThe King 2. | 
gaol within it: but he may be ſubject to ſuch a charge bythe tarl of q 
immemorial uſage. —'l he Earl of Exeter was indicted for not 33 wh - K 
repairing the gaol at Peterborough. The firſt count in the b Tir. Res. 373- | 
indictment ſtated, that the liberty of Peterborough is, and has 
been immemorially, an ancient liberty, within which there has { 

zen, time out of mind, an ancient and common gaol for tie 4 
reception and ſafe cuſtody of debtors, felons, and other 1 
offenders, taken within the ſame ; that the defendant is lord 
of the ſaid liberty; and that he and his predeceſſors, lords of 
the liberty, have immemorially been uſed and accuſtomed and 
of right ought to repair the ſaid ancient and common gaol when=- 
ever the ſame became decayed and ruinous, &c. It then 
ſtated, that the gaol was decayed and ruinous, &c. There 
were five other counts in the indictment, in none of which 
was it itated, that the defendant and his predeceſſors had im- 

emorially been uſed and accuſtomed to repair, &c. The | 
defendant pleaded not guilty to the firſt count, and demurred | 
to the five laſt counts. It was objected o the ſufficiency of 
the nve laſt counts, becauſe they did not ſtate any immemorial 
obligation in the defendant to repair the gaol.— HE CoURT | 
ſad, That the firſt count ſenmed to be correctly drawn, | 
becauſe it alleged that the defendant and his predeceffors, lords =. | 
of the liberty, had immemor:ally repaired the gaol ; and that 
ſuch a charge might be ſupported in law; for that different | 
obligations were annexed ro eſtates in different parts of the 
country : that, for example, of repairing the county gaol for 
Levonſhire, till lately a charge on Mr. Rolle's eſtate; and | 


— — . —— 


that of repairing roads rotzone femur in à variety of inflances. 
But that tae ſubſequent counts of this indi. ment could not be 
ſupported, becauſe they did not contain a ſimilar all-gation 
with that in the firſt count; and that tne lord of a franchiſe 
vas not bound, merely as jord, to repair the gaol within it, 


without an immemoriai uſage to charge him, —ſudgment for 9 
the defendant on the five laſt counts. | = 
Uuz Gavelkind. 


"Davenport v. 
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The poſſeſſion of one coheir in gavelkind is not the poſ- 


Tyrell, Hil. T-ſeffion of the other, where he enters with an adverſe intent, 


9 Geo, 3. BR. 
1 Black, 675. 


to ouſt the other. — This was error, from the court of Ning's 
Bench in Ireland in an ejectment; and the caſe was ſhortly 
this: Maurice Tyrrel died ſeiſed of lands, which according to 
the ſtatute of 2 Aue, in Ireland, being a papiſt, deſcends! in 
gavelkind. At che time of his death he had two ſors living, 
Richard and ams; but on his death, in 1704, his fon Ni- 
chard entere?! alone, and held the fame till his death, for fixty- 
two years ; and in the mean time ſettled the ſaine, by fine and 
recovery, and marriage ſettlement, to which Fanies his brother 
was privy. Oa tie death of Richard in 1705, leaving two 
daughters, James the leſſor of the plaintiff brought an cject- 
ment againſt his two nieces, for two thirds of a moiety of the 
lands, claimed by him as co-heir, in gavelkind to Maurice, and 
recovered by default, and probably by collufron 5 and then he 
brought this ejectment againſt the widow for the other third 
of the ſaid moicty, which ſhe claimed as her dower, and alt 
under the ſettlement. For the plaintiff it was contended, 
that as Richard and James were Cco-heirs in gavelkind, 
the polſeſſion of the ene was alſo the poſſeſſion of the other ; 
therefore no argument could be drawn from the long poſleſ- 
ſeſſion of Richard (1). For the defendant it was argued, 
that fixty-two years' ſole poſſeſſion, and the fine, were a bat 
to this action, by common law; that this was a diſſeiſin: 
and was a queſtion, not between joint-tenants, or tenants in 
common, but tenants in gavelkind, who are male coparce- 
ners (2). PER Cuman, The adverſe poſſeſſion of one ga- 
velkind tenant will not operate as the poſſeſſion of both. 
That rule is a qualified rule; and in the preſent caſe, the act; 
of ownerſhip, fine, &c. wake an actual ouſter. "The ſtatute 
of limitation operates here as an extinguiſhment of the re- 


medy of the one, not as giving the eſtate to the other, 


Wood's caſe, 
Hil. Ter. 
II Geo. 3. C. B. 
2 Black, 745. 

2 Wils. 172. 
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Pabeas Torpus. 


Ny ⁊uſbat court granted.] HE court of Common Plc: 


| has a general juriſdiction to 
grant writs of habeas corpus in all caſes whatſoever. —Iit was 


moved for an habeas corpus to Lewis Chambers, to bring up the 


— ——— — — ____ 


(1) Bro. Coarreners, 1. Moor, $63. Halmfley and Price. Cr. Eliz. 
Stirling and Pennington. Ford and Grey, Co. Lit. 2 52. Salk. 391- Lit, 
ſect. 398. 

(2) Cro. Car. 303. Co. Lit. 140. Co. Lit. 313, 374. 11:4. 243 
String and Pennington Cauc. 25th February, 1739. Finer. Joint- tenants. 
512. | | 
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wife of one Mood, on an affidavit of the huſband, that he was 
: priſoner in the fleet, and that Chambers detained his wife 
from him, againſt her conſent. Some doubts being ttarted, 
25 to the power or propricty of this Court's granting ſuch an 
þ1b-as corpus at common law, for a perſon under private con- 
facment, the Court choſe to confider-of it till the next day. And 
then, Dr Grey, Ch. J. cxprefled his ſurprize, how ſuch an ob- 
jection could ariſe, againſt the juriſdiction of this Court, chatac- 
teriſtically; and faid that he had no doubt; I have looked into 
he books, to fee what is therein ſaid touching this matter. The 
krit inſtance of this kind is upon the ſtatute of Hagua Charta, 
2 Inft. 55. a. where Lord Coke in his comment fays, © if a man 
be taken or committed to priſon againſt the law of the land, what 
remedy hath the party grieved !“ It is there ani{wered, that 
4 ke may have an action, or he may cauſe the party to be in- 
dicted at the king's ſuit; or he may have an habeas corpus out 
of the King's Bench or Chancery, though there be no privi— 
lege; or in the court of Common Peas or Exchequer, for 
any officer or privileged perſon there; and it it appears upon 
the return of the writ, that his impriſonment be jutt and law- 
ful, he ſhall be remanded ; but if it ſhall appear to the Court 
that he was impriſoned againſt the Jaw of the land, they ought 
by the force of this ſtatute to deliver him; it it be doubtful 
he may be bailed.” So in 4 %. 290. i a man be impriſon- 
d by a judge of the foreſt for killing or chaling deer, and 
alter wards offers ſufficient pledges, it may be demanded, what 
remedy is there for the party? The anſwer is, he may have an 
babeas corpus out of the King's Bench; or if he have privi- 
lege, out of the Common Pleas, or of the Exchequer, or out 
of the Chancery without any privilege, either in the term or va- 


cation, and may be bailed to appcar at the next eyre. In. 


Dien, 175, Screggs v. Colfehill, the court of Common Bench 
was moved to grant an habeas COFpUus CHIN caufas to be directed 
to the warden of the Fleet. And upon good deliberation of 
the Court, the motion was held reaſonable, and vas granted 
becauſe the perfon was privileged. In 2 Hat's Hiſi. Pi. 
Caren. (before the habeas corpus act), it is laid down that this 
writ of habeas corpus is a writ of a high nature ; for if per- 
1005 be vwrongtully committed, they are to be diſcharged upon 
tis writ returned; or, if bailable, they are to be bailed, if 
not bailable, they are to be committed. This writ (fays 
that book) iſlucs out of the great courts of Weſtmintitcr, 
vut hath different uſes and effects. It may iſſue out of the 
court of Common Pleas or Exchequer, but that is or ought 
0 be always where a perſon is privileged, or to charge him 
with an action. But by the ſtat. 16 Cur. I. c. 10. they have 
n or12inal juriſdiction to bail, diſcharge, or commit upon an 
Pabeas corpus, one committed by the council table, as well as 
the King's Bench, although there be no privilege for the per- 
en committed. I do not find that this matter hath come 

Uug3 much 
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SAY in queſtion until a "Faw years before the habeas corps, 
act. Bufhel s caſe, Sir Thomas Jones, 13. 22 Car. 2. an: 
1670. Ihe caſe was, that Bibel, among ſt others „ Jarors in 
London, upon the trial of a traverſe, upon an indictment 
againſt divers perſons tor conventicling againlt the form of the 
ſtatute late ly made, were fined and impriſoned at the ſeſſions 
of the Old Bailey. bec ule they gave their verdict contra ple 
nam evidentiam ct directianem curiæ in materia legis, and ſo ac- 
quitted the priſoners. In this cafe it was debated at the bat 
and the bench, whether the Common Bench ſhould ay ard an 
habeas corpus iu this caſe. Wild, Archer, and Tyrel, juſtices : 
— This cou:t may well award it: and for this purpoſe they 
cited 1 Anderſon, 297, 298. 2 Iii. 615. Mfr, 83 30 
1132. 1 Þrownl. 3 3: Vaughan, Ch. J. to the contrary ; and 
he ſaid, that ſome habeas corpuſes are granted of courſe, others 
not without motion; that this court had not power of grant- 
ing the writ in general, but only in caſe of privilege, or excel 
ot ee b by an inferior court; in Which\cale every one 


had privilege to be diſcharged hy the courts of Weſtminſter, 


This court does not grant it becauſe they have conuzance of 
the cauſe, but becauie that there is a probable ſuggeſtion that 
this 2 may deliver the party, If, upon ihe return, the cauſe 
be exp ſsly jult, the party ought to be remanded ; ii c- 
preſs! unjuil, diſcharged ; if doubtful, bailed. The writ is, 
ad Subjretondum et recipiendum qued curia confiderauerity ot uf 
curia nora vifa cauſa i. 405 or gud de "jure 7 conſuetugine Yeu 
gli fuerid facient n, Fc. Now this court, in cauſes cri- 
minal, cannot iſſue this writ.— He urged that the want of 
precedents in this court is a ſtrong argument that ſuch writs 
are no e here. The writ alſo requires that the body 
una ct die copitons babeat, whereby the court muy be certi- 

fied ee 1022 the party hath been in cuſtody; becauſe, if fa 
a long time, and no procceding againſt him, the court ou! ht 

to bail the pritier, although he was committed for felony or 
treaſon 3 which is improper for this court, which hath not 
conuzance of Crimes z for this court is for common pleas be- 

tween ſubject ard ſubject, but in the caſe of a crime, 


the plea is between the Ki 2 and his priſoner. He cited 


2 Lift. Sg. in Mirgine, 55.7 Weflin. 1. c. 15. And to 
== e at ichority Cited on Sigg other fide from Anderson, he [alc 
that the four cauſes there mentioned are of perſons under 
the p. -otechon of ts N and concluded that the court 
oucht not WO grant the writ in this caſe. But, upon the opi- 
nion of the chree other Td res, the writ was granted. And 
at a ee day, the ſhcrifis of London, to whom the writ 
was directed returned it with the cauſe ſupra. And upon 
argument of the ſudhciency or inſu fficiency of the return, the 
priſoner was diſcharged. In Vaughan, 154, 155 mo are 
ſ-+Sal caſes upon habeas corpus, where the court of Con 


mot Plcas Aath ditcharged perſons impriſoned by other co: nd 


upon 
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won the inſufficiency of the return only, and not for privi- 
ene; whether the priſoner is privilc.zed as an officer of this 
court; or is a ſtranger, it is all one, in my opinion, and if the 
return be bad he ſhall never he remanded, becauſe contrary ta 
nogua charta — The next caſe is in Eaſter term, 23 Car. 2. 
C. B. Carter. 221, J. S. parſon, Jibels for tithes againſt F. D. 
he is certit ed contumax ; the biſhop, according to 27 Hen. 8. 
cap. 20. certifies to two Juſtices to impriſon him, without 
bail or mainpriſe : they do fo. Baldwin, ſerjeant, moved for 
an habeas corpus in the Common Bench, and it was granted 
by three judges, but the chief juſtice was againſt it. Wild, 
one of tne judges, ſays: © In queen Elizabeth's time there 
was no diſtinction, but an h-beas e was to be allowed in 
& the Common Bench or King's Bench; and J cannot fee 
„ (fays he), how we can deny this habeas corpus falvo jura- 
© mentos Theſe writs have gone beyond fea, Doctor Pru- 
& 4an was to cure a madman (fir Robert Carr's brother), 
this court ſent an habeas corprs for him beyond ſea. And 
fee 2 Vent. 22. Thomas Rudyard's caſe in C. B. 1 Mod. 
235. and 2 Mod. 198. Jones's Cafe in C. B. touching the 
granting habeas corpus by this court in various cafes a 
little before the habeas corps. act. Practice, of late years, 
has carried this matter of ſuing for hobens corpus into the 
King's Bench; but now the writ being indorſed to iſſue by 
the ſtatute, may be granted in any cafe of impriſonment, by 
any court in the hall; By the ſtatute of 16 Car. I. c. 10. it 
ſeems to me that the legiſlature then thought that this court 
had the very fame juriſdiction with reipect to granting writs 
of habeas corpus, that the court of King's Bench had; for the 
words of the ſtatute are, © That the judges of the court of 
„King's Bench, or Common Pleas, hall, for the ordinary 
& tees uſually paid for the fame, grant an habeas corpus; ſo 
they took it to be the courſe and practice of the Common 
Pleas, as well as the King's Bench, to grant writs of habeas 
corpus, in order to be certified whether a ſubject imprifoned 
was impriſoned contrary to magna charta, or not.— This is a 
matter between ſubject and ſubject, and | cannot fee (as was 
fad by Wild, J.) how we can deny this habeas corpus, ſalvo 
ſurements ; as at preſent adviſed, I think we are bound by law 
to grant it, and that it ought to iflue accordingly.—Geould, I. 
of the ſame opinion. The writ of Homine repleciando was re- 
turnable in this Court, as well as in the King's Bench. In 
2 Hal. P. C. 313, many caſes are cited, where priſou-r- were 
duſcharged by this Court on habeas corpus, though no cauſe of 
privilege returned. —Black/{cnz, Jof the ſame opinion. Fe 
thought, that originally the writ of habeas corpus at com on 
law could only be iſſued out of the court of Common Pleas, 
when the party was privileges, or to charge him with a fett. 
But that afterwards in favorem libertatis, a mere ſuggeitior of 
privilege was allowed to be ſuficient to grant the writ; and a 
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enbins was afterwards ſued out for conformity, to affirm the 
juriſdiction. This is the meaning of 2 Hal. P. C. 144. « |; 
a perſon 15 ſued in the court of Common Pleas, or is ſuppoled 
to be ſo ſued, an habeas corpus lies in the Common Pleas. 
But when the ſtatute 16 Car. 1. had put both courts upon 
the ſame footing, with regard to the writs of habeas cor pul 
therein mentioned, this nicety began to be diſregarded, and 
the caſes cited by Lord Chief Juſtice in Car. 24's time, have 
now eſtabliſhed the general juriſdiction beyond a doubt,”—. 
Nares, J. of the fame: opinion, cited 2 Injt. 615. and th: 
ſay ing ot Lord Halari, bem judicis g, ampliare juriſvicttenm 
1 he writ was granted, and a return was made the laſt day oj 
the term, that Mrs. Had was not in the cuſtody of Chamber: 
before, at, or ſinge the writ. And Mers. Mood herſelf ap- 
peared perſonally, and declared, ſhe was under no ref! raint or 
confinement; an! was told by the Court, ſhe was at liberty to 
go where ſhe plcafed. 


1. King v. For «ohat catiſi.] & maſter is not entitled to fue out an Bae 
eynolds, NS Te 3 3 1 i 0 . 
M2 re.. % to bring up an apprentice out of the cuſtody of an- 


36 Geo. 3. B. R. Other. — A writ of Haba corpus having iſſued, directed to the 

6 Ter. Rep. 497. de fendant, a captain of the navy, at the inſtance of T. Hale, 
a mariner, to big up Fohn , an apprentice, aged 22, who 
had been impreffed. It was moved to quaſh the writ of e- 
bers corfiis, on the ground that the habeas corprus was not iſtucd 
either at the inſtance or with the conſent of the apprentice, 
Lord KENVCN, Ch. J. The writ of hobeas corpus Wes im— 
properly iſſued. The writ ouzht not to be iſſued at the in- 
{tance of the maſter ; but the apprentice, who is of ſufficient 
ge to juige for himſelt, ſhould have applied for it if he ha 
wilted it. Suppoſe this apprentice had been taken into the 
ſervice of any other maſter, we. ſhould not have granted an 
bateas corpus at the inſtance of his iirſt maſter, Mate, but 
f:ould have left Habe to his action for ſeducing his appren- 
tice: then, as far as reſpects the queſtion before the court, it 
is immaterial whether the apprentice be now in the king's fer- 
vice or in taat of any oiner maſter, The writ of Vabeg c 
pus has been improperly iifued, and ought to be quathed. 


| Had oY ws And in this cate where a ſimilar writ had iſſued at the in- 
3 ance of the maſter, The Court ſaid, J hat the diſtinction 


38 Geo. 3 k. R. was proper iy taken in the above caſe of R. v. Reyno/ds, that 
7 1%. R ns. though the apprentice might obtain the writ the maſter could 
not, for that its object was the protection of the liberty of the 
party. That che maſter was not without a remedy, for at 
he might have his action againſt thoſe who detained the ap- 
prentice after knowing him to be an apprentice. But they 
addcv, that the lord chief juſtice had the power, under an old 
ſtacute paſſed en the reign of Henry 8. of granting warrants 
for the purpole of brinziag up .pprentices in this ſituation, 


and that Loĩd Mangſield had frequently exerciſed that * 
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Ind Lord KRNVON added, That though the Court would 
ke this rule abſolute to quaſh the writ of habeas corpus, he 
%:1d ifſue his warrant to bring the apprentice before him to 
2c diſcharged unleſs the admiralty agreed to releaſe him. Rule 
abſolute. | 

Ante Catley (an infant of about 18, and the daughter of a Rex v. Sir 
gentleman's coachinan), being produced in court by Sir Fran- re, * 
ris Blake Delaval, in obedience to an habeas corpus. Lord Rates, 400 John: 
MaxsriELD Ch. J. faid, That the three principalcaſes that have Fraine, Tr. Ter. 
cccurred fince queen nes time, that were applicable to the 3 Geo. 3. B. R. 
prelent caſe, were Mrs. Turberville's caſe ¶ Rex v. Clarkſon, et al. _ 23 
Strange, 444) 3 Frances Holland's caſe (Rex v. Mary Fohn= go, 
ſn, 1 Stramge, $79, and 2 Ld. Raym. 1334); and James 
Srith's caſe { Rex v. Penelope Smith, 2 Strange, 982.) And 
he thought that what was done by the Court, in every one of 
them, was right ; though he did not agree with the ſayings 
that were reported in the books to have been made uſe of in 
Gcrmining them. In caſes of writs of habeas corprs direct- 
ed to private perſons, to bring up infanis,” the Court is 
vound, ex debito juſtitie, to ſet the infant free from an impro- 1 
per reſtraint z3 but they are not bound to deliver them over to 
ary body, nor to give them any privilege. This muſt be left 
to their diſcretion, according to the circumſtances that ſhall 
appear before them.—There is a privilege redeundo ; unleſs 
ne Court ſhould ſee ground to declare the contrary.— In the 
three particular caſes which he had mentioned, all that was 
actually done, he ſaid, was right; though he did not agree 
with all that was ſaid. —In the firſt of theſe caſes { Rex v. 
(arkſon, et al. ), the infant was a marriageable young lady, 
who lived with her guardian. A man claimed her as his | 
wite ; the denied the marriage. Ihe Court could not try the 
marriage by affidavit ; and they could not deliver her to the 
man as her huſband, without allowing the marriage. She 
choſe to remain with her guardian; and the Court, upon be- 
ing informed, * that the man had a deſign to ſeize her,“ ſent 
2 tipſtatf home with her, to protect her. In the ſecond caſe | 
(Rex v. Mary Fohnfon ), the child was too young to judge | 
tor itſelf ; the was not more than g or 10, or as ſome ac- 
counts ſay, fix years old; but certainly not oid enough to ex- | 
erciſe any judgment of her own. And there was a legal | 
guardian appointed by the will of her father; and therefore it | 
vas right to let the legal guardian take her, as ſhe was too 
young to judge for herſelf. The guardian appointed, in that | 
cale, by the ſpiritual court was nothing at all; for they ap- | 
point any body guardian in that court, for the mere purpoſe 
of appearing.—In the third caſe { Rex v. Penelope Smith ), the 
child wanted but ſix weeks of fourteen. And that caſes was + | 
determined right (barring the dictums that were uſed in it); ö 
tor the Court were certainly right in refuſing to deliver the 1 
infant to the father, of whoſe deſign in applying for the _ f 
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tody a his child, they had a bad < ONINION, Theo true rule 155 
that the Court are to judge up the circumſtances of the 
particu]: w caſe, and to EVE their directions accor dungly.— In 
the preſent caſe there is no reaſon for the Court to dehver her 
to her father. Let the girl therefore be delivered from all re. 
itraint, and be at liberty to go where ſhe will—and whoe: 

mall offer to meddle with her ealeundo, let thin take notice 


that they do it at their peri], But I fee no reaſon in this cafe H 
to ſend an oifcer with her to protect her, upon a mere . Þ # 
prehenſion or ſupp3/11i5n that any body wilt behave improperly 1; 
upon the occation, | 
The King v. A: bahbcas corpus was grante d to compel che defendunt to | ah 
Ward, Mic. Ter; 1 f Elis 1 ; to 
Geo 3. B. K. ring ti. UC 34 MY 0 : - tet "79; * 411 int ant, [oy Ko 2 55 nr. 
7 Black. Rep, who had co Oned from her fathet r, and (lived a: the «itt "Dia ? * 
8 4 40 
336. houſe, Wh wis her annt, n was {uſpeted to be goine ta | 1 
: J 90 

Scotland with the defendlaf S privity, in order io mary an 
z {JU 
J. 11h officer the defendant h Ving not only refuſed to rf} we 
the young lady to her father, but aiſo kept her from | nim by. J h 
a 3 ( 
force. —'I'he Court alf) granted a rule to ſhew cauſe wN ai, þ n 
information thoulk not be filed againſt her, 3 " 
Rex. 9. Peter On à motion on behalf of the relations and: friends 6+ 5 4 
' Wright, Robert — | 
Voſs, et al. One Mrs. Franc 9 av. ge [Ir BEING REPRES ENTE. CHAT : T 
Mic, Ter, SHE WAS TOO IN TIN AND WEAK TO BE BkQUGHT txt Wil 
\ 3 1 2 ) 
3 Geo. 3. BR. coRT BY AN haveas corpus}, a woman addicted to, ant N 
$ Burr. 1099. b M 
almoſt deſt royed by, liquor: It was repreſented that ihe was 11 40 
the hauds of ver, improper bortons, who weile ſuſpected to be | 
uſing artifices with, her, itt order te the obtaining a will from : 
her, when ſhe was in vely prop of I errcumlitances of mind to ; $ 
make one; and was too much under their influence, even it | th 
* 4 III 
her underſtanding and memory had been more perfect and ces . 
diſordered by intemperate dinking ; andthe Court made a tus! " 
upon the defendants to ſhew caute why au mformation |Þ h 
ſhould not be exhibited! againſt them for the miſdeineanors | T 
charged in the _athdav: its, It was alfo added to the rute, at | - 


fir/? land: quithnut any ruie to ihew cauſe as to this part of | l 
it), by That VI wank . doc IT of phy ſic, Ner- Halifax, 8 a 


* apothecury, & t harine Forcer, widow (who was mocher- 5 

«< in-law to Mrs, Savage, then a widow), Thomas Land, 4 

« gentleman (attorney for Mrs. Forcer), Fobn Little, und 4 
& Anne his wife (telations to Mrs. Savage), Margaret Francs, | 4 
i « a nurſe, and Fane Francis, a maid-iervant, thould; at all g 1 
jl „ proper times, and ſeafonable hours, reſpectively be ad- - 
I &« mitted and have tree accets to the ſaid Mrs. Francis Savage, s 
« widow, daughter-in-law of the faid Catharine Forcer. at 3 
| e the dwelling-houſe of the ſaid Robert Veſs (one of the 
6 defendants), i in Furnival's Inn Court, Holborn, to contuic | L 
| « with, adviſe, and affiſt the ſaid Francis Savage.“ | 4 
5 i So where it appeared, upon the affidavit of a phy fician, that | - 

| Mic. IG „ the perſon confined was a lun atic, and not fit to be introdured þj y 
3 Geo. 3. F. R. in court, and that the relations were apply ing for a c n. : 5 


3 B. 1362. ; 5 
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i lacy againſt her. TH Cogr evlarged the time for 
making the return to an has:27 corpus till the next term, 
being perfectly well ſfatished by the aitdivit that ſhe was not 
u 2 condition fit to be taken out of we care and cuſtody of 
thoſe to whom her perfon was intruſted, and who were upon 
ti: point of obtaining a proper legal authority for what they 
were doing ; which, however intended for her benefit and 
alvantage, had not yet obtained that ſtrict legal ſanction 
which they were now in @ regular purſuit of. Serjeant 
lititaker, who had moved for the habeas corpus, came aſter- 
wards into court, and deſired 4 rule for liberty to have acceſs 
te and inſpeCtion of Mrs. Hunt, in order to fee that the was 
properly treated. But as he could not make out, that his 
2pp.ication was made on behalf of any perſon who had the 
aſt pretenſion to demand this, the Court rejected nis re- 
queſt. | 


during the ſeſſion. An habeas corpus having been granted to 


Tower, by virtue of a warrant from Sir Fletcher Norton, 
ſpeaker of the Houſe of Commons. Major Collins, Fort 
Mijor of the Tower, attended with the priſoner, in the 
ablence of Major Rainsford, Deputy Lieutenant of the 
Lower; who was conh..ed with the gout, but had ſigned a 
return of the cauſe of his commitment and detention, directed 
% the Chief Juſtice only, and not to the other judges of 
the court. On which it was moved to diſcharge the priſoner ; 
becauſe no legal return was made to the habeas corpus. — 
BuT THF Cour held the direction to be ſurpluſage, and 
that the return might be good, without any diection at all. 
The writ and return were, therefore, filed and read. The 
!curn ſet forth the cauſe of the priſoner's detenti u to be a 


warrant from the ſpęaker of the Houſe of Commons, in the 


following words: & Whereas the Houſe of Commons have 
* this day adjudged, that Braſs Croſby, Eſq. Lord Mayor of 
* the City of London, having diſcharged, out of the cuſtody 
« of one of the meſſengers of the houſe, J. Miller (for 


* whom the newſpaper, entituled the © London Evening 


« Poſt,” from Thurfday, March the 7th, to Saturday, March 
* the gth, 1771, purports to be printed; and of which 
« paper complaint was made in the Houſe of Commons, 
the 12th day of this inſt.nt, Merch; and who, for his 
* contempt, in not obeying the orders of the Houſe, for his 
* attendance on the Houſe upon Thurid:y the 14th day of 
„this inſtant, March, was ordered to be taken into cuſtody 
* of the ſerjeant at arms, or his deputy, attending the Houle ; 
* and who, by virtue of the ſpeaker's warrant, Iſſued under 


* the ſaid order, had been taken into the cuſtody of the ſaid. 


« meſſenger, 


A member of the Houſe of Commons, committed for a BRH crys 
breach of privilege, cannot be diſcharged on an habeas corpus Caſe, 
Ea. Ter. 
. . — 2 7 i os E. 
bring up the body of Braſs Crofoy, Eſq. Lord Mayor of het Cen SN 
City of London; on athdayi, that he was confined in the 7/7. 138. 
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& meſſenger, and having ſigned a warrant againſt the f 
& meſſenger for having executed the ſaid waffant of the 
&« ſpeaker, and having held the faid meſſenger to biil for 


+ the ſame, zs guzity of a breach of the privilege of this Hue, 


* and whereas the {aid houie have this day ordered, „that the 


* ſaid Braſs Croſby, Eſq. Lord Mayor of the City of Lon- 
« don, and a member of this houſe, be, for his ſaid offence, 
« committed to the Tower of London.* Theſe are, ther:. 
« fore, to require you, to take into your cuſtody the body of 
« the ſaid Braſs Crefby, Eſq. the Lord Mayor of the City of 
« London; and you are then forthwith to deliver the body of 
the ſaid Braſs C;;/h; the lord mayor, &c. into the cuſtody of 
the lieutenant of his majeſty's Tower of London, or his de. 
« puty. For which this ſhall be your ſufficient warrant. Given 
„ under my hand the 27th day of March, 1771.“ It was 
moved, that che priſoner might be diſcharged ; becaule the 
Houſe of Commons had exceeded its juriſdiction, by com- 
mitting for a breach of privilege and contempt ; which bein» 
ſtated on the face of the warrant (which recites the refolution 
and order of the houſe), appears to be no breach of privilege 
or contempt at all. And they attempted to ſhew, that the 
priſoner had only done his duty as a magiſtrate ; and that, 
therefore, the adjudication of the houſe was ill-founded.— D 
GREY, Ld. Ch. J. The writ by which the lord mayor is now 
brought before us, is an þabeas corpus at common law, for it is 
not figned per fatutun ; it is called a prerogative writ for th: 
bing, or a remedial writ; and this writ was properly adviſed by. 
the counſel for his lordſhip, becauſe all the judges (including 
Holt), agreed, that ſuch a writ as the preſent cafe required, is 
not within the ſtatute ; this is a writ by which the ſubject has 
a right of remedy to be diſcharged out of cuſtudy, if he-hath 
been committed, and is detainee contrary to law; therefore 
the Court muſt conſider, whether the authority committing, 
is a legal authority; if the commitment is made by thoſe who 
have authority to commit, this Court cannot diſcharge or bail 
the party committed, nor can this Court admit to bat}, one 
charged or committed in execution. Whether the authority 


committing the lord mayor, is a legal authority or not, mult 


be adjudged by the return of the writ now before the Court, 
the return ſtates the commitment to be by the Houſe oi 
Commons, for a breach of privilege, which is alſo ſtated in 
the return; and /, breach of privilege er contempt is, as th! 
eounſel has truly dejeribed it, threefold; diſcharging a. printer in 


9 2 5 5 = . 4 4 I g 
cuſtody of a mengen by order of the Flouſe of Commons ; jigning 


a warrant for the commilment of the meſſenger, and holding hin 


ro bail ; that is, treating a mellenger of the Houſe of Com- 


mons as acting criminally, in the execution of the orders of 
that houſe. In order to ſee whether that houſe has authority 


to commit, ſee Co. 4 Int. 23. Such an afi-»mbly muſt cer- 
tainly have ſuch authority, and it is legal becauſe neceſ- 
{fary: 
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lr: Lord Coke ſays, they have a judicial power; each mem- 
bel has a judicial ſeat in the houſe, he ſpeaks of matters of 
udcature of the Houſe of Commons. 4 Inf. 23. The 
Houle of Commons, without doubt, have power to commit 
perivns examined at their bar touching elections, when they 
revaricate or ſpeak fallely ; ſo they have for breaches of pri- 
vitege, fo they have in many other caſes. Thomas Long gave 
the mayor of Weſtbury gl. to be elected a burgeſs; he was 
elected, and the mayor was fined and impriſoned, and Lang 
rmoved. Arthur Hall, a member, was ſent to the Tower, 
for publiſhing the conferences of the houſe, 4 I. 23. This 
power of committing mult be inherent in the Houſe of Com- 
mons, from the very nature of its inſtitution, and therefore is 
part of the law of the land ; they certainly always could com- 
mit in many caſes: in matters of elections, they can commit 
ſheritls, mayors, oficers, witneſſes, &c. and it is now agreed 
that they can commit generally for all contempts. All con- 
tempts are either punithable in the courts contemned, or in 
ſome higher court; now the pariiament his no ſupertor court, 
therefore the contempts againſt either houfe can only be pu- 
niſh:d by themſelves. The ſtat. 1 Fac. 1. c. 13. ſ. 3. ſuffi- 
ciently proves that they hive power to punilh; it is in theſe 
words, viz. „ Provided always, that this act, or any thing 
therein contained, ſhall not extend to the diminiſhing of 
Hany puniſhment to be hereafter, by cenſure in parliament, 
« inflicted upon any perſcn which hereafter ſhall make, or 
« procure to be made, any ſuch arreſt as is aforeſaid.” 80 
that it is moſt clear, the legiſlature have recognized this power 
of the Houſe of Commons. In the cafe of the Avleſbury 
men, the counſel admitted, Lord Chief Juſtice Hal owned, 
and the Houſe of Lords acknowledged, that the Houte of 
Commons had power to commit d contempt and breach of 
privilege. Indeed, it ſeems, they muſt have power to com- 
nit for any crime, 'bec:ufe they have power to impeach for 
any crime. When the Houf: of Commons adjudge any 
thing to be a contempt, or a breach of p ivilege, their adjudi- 


cation is a conviction, and their commitment, in conſequence, 


33 execution; and no court can diſcharze or bail a perſon 
that is in execution by the judgment of any other court. 
The Houſe of Commons therefore having an authority to 
commit, and that commitment being an exccution, the quet- 
tion is, what can this court do? It can do nothing when a per- 


bon is in execution, by the judgment of a court having a com- 


petent juriſdiction ;z in ſuch caſe, this court is not a court of ap- 
peal. It is objected; 1. That the Houſe of commons are miſ- 
taken, for that they have not this power, this authority; 2. 
That ſuppoſing they have, yet in this caſe they have not uſed it 
i!zhtly and properly; and 3. That the execution of their or- 


ders was irregular. In order to judge, I will confider the 


practice of the courts in common and ordinary cates, 1 do 
ä not 
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not find any caſe where the courts have taken cognizance of 


ſuch execution, or of commitments of this kind; there is no 
precedent of Weſtminſter-hall interfering in ſuch a caſe. In 
Sir J. Pafton's caſe, 13 Rep. there is a caſe cited from the 
year-book where it is held that every court ſhall determine 
of the privilege of thit court; beſides, the rule is, that the 
court of remedy muft judge by the fame as the court which, 
commits; now this court cannot take cognizance of 4 com- 
mitment by the Houſe of Commons, becauſe it cannot judge 
by the ſame law ; for the law by which the commons judge 
of their privileges is unknown to us. If the court of Com— 
mon Pleas ſhould commit a perſon for a contempt, the court 
of Kin._'s Bench would not inquire into the legality or parij- 
cular ca ſe of commitment, if a contempt was returned; yet 
in fome caſes the court of King's Bench is a. court of en- 


quiry, but in this cafe it is only co-ordinate with this court. ln | 


the caſe of Chambers, Cro. Car. 168. Chambers was brought 
up by habeas corps out of the Fleet; and it was returne 

that he was committed by virtue of a decree in the Star- 
chamber, by reaſon of certain words he uſed at the council- 
table, &c. for which he was cenſured to be committed to the 
Fleet, till he made his ſubmiſſion at the council-table, and 
paid a fine of 2000). and at the bar he prayed to be delivered, 
becauſe the ſentence was not warranted by any law or ſtatute: 


for the ſtatute 3 Hen. 7. which is the foundation of the court 


of Star-chamber, doth not give them any authority to puniſh 


for words only. But all the court informed him, that the. 


court of Star-chamber was not erected by the ſtat. 3 Hen. 7. 
but was a court many years before, and one of the moſt high 
and honourable courts of juſtice; and to deliver one wlio was 
committed by the decree of one of the courts of juſtice, was 
not the uſage of this court, and therefore he was remanded. 
The courts of B. R. or C. B. never diſcharged any perſon com- 
mitted for contempt, in not anſwering in the court of Chancery, 
if the return was tor a contempt ; if the Admiralty Court com- 
mits for contempt, or one be taken up and committed on an 
excommunicato cadiends, this court never diſcharges the pe; ſons 
committed. Formerly, when many abuſes were committed, 
and the people could not obtain a remedy, the ſubject was not 
contented with the ancient habeas corpus, but did not com- 


plain of the courts for refuſing them what they could not by 


law grant them; inſtead of that, they ſought redreſs by peti- 
tion to the throne. In Chief Juſtice Milmot's time, a perfon 
was brought by habeas corpus before this court, who had been 
committed by the court of Chancery of Durham; that court 
being competent, and having juriſdiction, the man was not 


diſcharged, but recommitted. How then can we do any thing 


in the preſent caſe, when the law by which the lord mayor © 
committed, is different from the law by which he ſeeks to be 
relieved? He is committed by the law of parliament, and an 
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de would have redreſs from the common law ; the law of par- 
lament is only known to parliament men, by experience in 
the houſe, Lord Coke ſays, every man looks for it, but few 
can find it, "The Houſe of Commons only know how to act 
within their own limits; we are not a court of appeal, we do 
not know certainly the juriſdiction of the Houle of Com- 
mons; we cannot judge of the laws and privil-ges of the 
houſe, becauſe we have no knowledge of thoſe Javs and pri- 
vieges z we cannot judge of the contempts thereof, we can- 
not judge of the puniſhment theretore.—f wiſh we had ſome 
code of the law of parliament ; but till we have ſuch a code, 
itis impofſible we thould be able to judge of it. Perhaps a 
contempt in the Houſe of Commons, in tae Chancery, in this 
court, and in the court of Durham, may be very different; 
therefore we cannot judge of it, but every court muſt be ſole 
judge of its own contemjts. Betides, as the court cannot go 
our of the return of this writ, how can we enquire into the 
truth of the fact, as to the nature of the contempt ? We 
have no means of trying whether the lord mayor did right or 
wrong; this court cannot ſummon a jury to try the matter; 
we cannot examine into the fact; here are no parties in liti- 
gation before the court; we cannot call in any body; we can- 
not hear auy witnefſes, or depoſitions of witneſſes; we can- 
not iſſue any proceſs; we are even now hearing ex parte, and 
without any counſe] on the contrary ſide. Again, if we 
could determine upon the contempts of any other court, ſo 
might the other courts of Weſtminiter-hail, and what con- 
fulon would then enſue ! none of us knowing the law b 

which perſons are committed by the Houſe of Commons. If 
three perſons were committed for the fame breach of privi- 
lege, and applied ſeverally to different courts, one court per- 
haps would bail, another court diſcharve, a third recommit.— 
Two objections have been made, which 1 own have great 
weight; becauſe they hold forth, if purſued to all pothble 
caſes, conſequences of moſt important miſchief. Iſt, It is 
lid, that if the rights and privileges of pailiament are legal 
rights, for that very reaſon the court mult take notice of 
tem, becauſe they are legal. And, 2dly, If the law of par- 
lament is part of the law of the land, the judges muſt take 
cognizance of one part of the law of the laad, as well as of 
the other. But theſe objections will not prevail. There are 
tivo ſorts of privileges which ought never to be confounded ; 
perſonal privilege, and the privilege belonging to the whole 
c:llective body of that aſſembly. For inftance, it is the pri- 
lege of every individual member not to be arreſted ; if he 
was arreſted beiore the ſtat. 12 & 13 W. 3. the metho.l in 
Weſtminſter-hall was, to diſcharge him by writ of privilege 
under the great ſeal, which was in the nature of a ſuperſedeas to 
the proceedings; and as foor. as it came into the court of B. K. 


and was pleaded there, then it became a record, and the plead- 
| ing 
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ing concluded, / curia domini regis placitum predifum copnoſcers 
welit aut debeat, The ſtat. 11 & 12 JW. 3. has altered this, and 
there is now no occaſion to plead the privilege of a memhe, 
of parliament. 2 Stau. 085. Holiday et al. v. Colonel Pit, 
There is a great difference bceiween matters of Privilceg 
coming inci ſencally before the C uri, and being the 20int 
itſelf directly before the Court; in the firſt cafe the Court 
will take notice of thæm, becaule it is neceſſary, in order to 
prevent a foijure of juſtice; as in Lord Banbury's cafe, where 
the court of King's Bench determined againſt the determi— 
nation of the Houſe of Lords; but in that cafe they con- 
fidered the legality and validity of the letters patent, without 
regarding the other right of a ſeat in the Houſe of Lords, 
with which the Court did not concern themſelves. The 
counſel at the bar have not cited one caſe where any court of 
this Hall ever determined a matter of privilege which did not 
come incidentally before them. If a queſtion is to be de- 
termined in this Court touching a deſcent, whereby property 
is to be determined, and which depends upon /egitinucy 
that is, whether the father and mother were married lawfully, 
this Court muſt determine by the biſhop's certificate ; but in 
ſome caſes, where the letitimacy of marriage does not come 
in queſtion, but cohabitation only for a great length of time, 
which is evidence of a marriage, comes in queſtion, this 
Court will determine according to the verdict of a jury, al- 
though the courts of Weſtminſter Hall go by a different rule 
from the ſpiritual courts. But the preſent caſe differs much 
from thoſe which the Court will determine; becauſe it does 


not come incidentally before us, but is brought before us di- 


rely, and is the whole point in queſtion; and to determine 
it, we mult ſuperſede the judgment and determination of the 
Houſe of Commons, and a commitment in execution of that 
judgment. Another objection has been made, which like 
wiſe holds out to us, if purſued in all its poſſible cafes, ſome 
dreadful conſequences ; and that is, the abuſes which may be 
made by juriſdictions from which there is no appeal, and for 
which abuſes there is no remedy, but this is unavoidable : and 
it is better to leave ſome courts to the obligation of their oathe, 
In the caſe of 2 commitment by this Court, or he King's 
Bench, there is no appeal. Suppoſe the court of B. K. {ets 
an exceſſive fine upon a man for a miſdemeanor; there is no 
remedy, no appeal to any other court. We mult depend 
upon the diſcretion of ſome courts. A man not long ago was 
ſentenced to ſtand in the pillory, by this court of Common 
Pleas, for a contempt. Some may think this very hard, to 
be done without a trial by jury; but it is necefſary. Suppoie 
the courts ſhould abuſe their juriſdiction, there can be 10 
remedy for this: it would be a public grievance ; and redreb> 
muſt be ſought from the legiſlature. The laws can never be 


a prohibition to the houſes of Parliament; becauſe, by law, 


there 
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there is nothing ſuperior to them. Suppoſe they alſo, as well 
23 the courts of law, ſhould abuſe the powers which the 
conſtitution has given them, there is no redreſs, it would be 
a public grievance. The conſtitution has provided checks to 
prevent its happening; it mutt be left at large; it was wiſe to 
leave it at large: ſome perſons, ſome courts, muſt be trufted 
with diſcretionary powers ; and though it is poſſible, it is in 
the higheſt degree improbable, that ſuch abuſes ſhould ever 
happen, and the very ſuppoſal is anſwered by Serjeant Hawtkrns, 
in the place cited at the bar. As for the caſe of the chancery 
committir.g for crimes, that is a different thing, becauſe the 
chancery has no criminal juriſdiction; but if that court com- 
mits for contempts, the perſons committed will not be diſ- 
charged by any other court. Many authorities may be drawn 
from the reign of Charles, but thoſ2 were in times of conteſt. 
At pretent, when the Houſe of Commons commits for con- 
tempt, it is very neceſſary to ſtate what is the particular 
breach of privilege ; but it would be a ſufficient return, to 
ſtate the breach of privilege generally: this doctine is fortined 
by the opinion of all the judges, in the caſe of Lord Shaf- 
tebury, and I never heard this deciſion complained of till 
1704: though they were times of heat, the judges could 
have no motive in their deciſion, but a regard to the laws: 
the houſes diſputed about juriſdiction, but the judges were 
not concerned in the diſpute. As for the preſent caſe, I am 
perfectly ſatisfied, that if Lord Holt himſelf were to have de- 
termined it, the lord- mayor would be remanded. In the caſe 
of Mr. Murray, the judges could not heſitate concerning the 
contempt by a man who refuſed to receive his ſentence in a 
proper poſture: all the judges agreed, that he muſt be re- 
manded, becauſe he was committed by a court having com- 
petent juriſdiction: courts of juſtice have no cognizance of 
the acts of the houſes of parliament, becauſe they belong ad 
ebud examen. I have the moſt perfect ſatisfaction in my own 
mind in that determination. Sir Martin Wright, who felt a 
generous and diſtinguiſhed warmth for the liberty of the 
ſubjecßt; Mr, Juſtice Deniſon, who was ſo free from con- 
nections and ambition of every kind; and Mr. Juſtice Ffer, 
wo may be truly called the magna charta of liberty of perſons, 
35 well as fortunes ; all theſe revered judges concurred in this 
point : I am therefore clearly, and with full ſatisfaction, of 
opinion, that the lord-mayor muſt be remanded. —Gould, 
uſtice: J entirely concur in opinion with my Lord Chief 
Juſtice, that this court hath no cognizance of contempts or 
breach ef privilege of the Houſe of Commons: they are the 
only judges of their own privileges; and that they may be 
properly called judges, appears in 4 1. 47. where my Lord 
(gte ſays, an alien cannot be elected of the parliament, becauſe 
luch a perſon can hold no place of judicature, Much itreſs 
das been laid upon an objection, that the warrant of the 
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{ beaker is not conformable to the order of the houſe, and yet 
no ſuch thing appears upon the return, as has been pretended. 
Th: order fays, that the lord-mayor ſhall be taken into the 
cuſtody of the ſerjeant or his deputy ; it does not lay, by the 
ſerjeant or his dzputy. This Court cannot know the natute 
aud power of he proceedings of the Houſe of Commons: it 
is founded on a different law; the /ex et conſuctuds parhamentt, 
is know: to pailiament- men only. Yrcwpznard's calc, 
Drier, 59, 60. When matters of privilege come incidentally 
before the Court, it is obliged to determine them to prevent 
a failure of juſtice. Tt is true this Court did, in the inſtance 
alluded to by the counſel at the bar, determine upon the 
privilege of parliament in the caſe of a libel ; but then that 
privilege was promulged and known; it exiltcd in records 
and law-books, and was allowed by parliament itſelf ; but 
even in that caſe, we now know that we were miſtaken, for 
the Houſe of Commons have ſince determined, that privilege 
docs not extend to matters of libel. The caſes produced 
reſpecting the t.igh Commiſſion Court, &c. are not to the 
pretent pu: vote, breauſe thoſe courts had not a legal au- 
thori:y ; the retolution of the Houſe of Commons is an ad- 
judi-ation, and every court muſt judge of its own contempts. 
— Pcs, Juſtice: 1 concur in opinion, that we cannot 
diſcharge the lord-mayor; the preſent caſe is of great im- 
Portwice, b-caule the liberty of the ſubject is materially con- 
cerned. he Houſe of Commons is a ſupreme court, and 
they are judgcs of their own pi.vileges and contempts, more 
efpccial'y with reſpect to their own members: here is à 
member committed in execution by the judgment of his on 
houſe. All courts, by which I mean to 1:clude the two 
houſes of parliament, and the courts of Weſtminſter- Hall, 
can have no control in matters of contempt. Ihe ſole ad- 
judication of contemipts, and the puniſhment thereof, in any 
manacr, belongs excluſively, and without interfering, to 
each reſpective court. Infinite confuſion and diſorder would 
follow, it courts could by writ of habeas corpus examine and 
determine the contempts of others. This power to commit 
reſults from the firit principles of juſtice; for if they nave 
power to decide, they ought to have power to puniſh: no 
other court ſhall jcan the judgment of a ſuperior court, or the 
principal ſeat of juſtice; as I ſaid before, it would occaſion 
the utmoſt confuſion, if every court of this Hall {hould have 
power to examine the commitments of the other courts of the 
Hall, for contempts; fo that the judgment and commitment 
of each reipective court, as to contempts, muſt be final, and 
without control. It is a confidence, that may, with perfect 
ſafety and ſecurity, be repoſed in the judges, and the houtes of 
parliament. The legiſlature. ſince the revolution ſee 9 and 
10 I. z. c. 15.) have created many new contempts. Ihe 
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too much, becauſe they are applicable to all courts of dernier 
te et ab abuſu ad uſum non valent conſequentia, is a max im 
of law as well as of logic. General convenience mult always 
outweigh partial inconvenience; even ſuppoſing (which, in 
my confcience, I am far from ſuppoſing) that in the preſent 
caſe the houſe has abuſed its power. I know, and am fure, 
that the Houſe of Commons are both able and well inclined to 
& juſtice. How prepoſterous is the preſent murmur and 
complaint! the Houſe of Commons have this power only in 
common with all the courts of Weſtminſter-Hall: and if any 
perſons may be fafely truſted with this power, they muſt 
ſurely be the commons, who are choſen by the people; for 
their privileges and powers are the privileges and powers of 
the people. There is a great fallacy in my brother G/yn7's 
whole argument, when he makes the queition to ve, Whether 
the houle have acted according to their rights or not? Can 
ary good man think of involving the judges in a conteſt with 
titier houſe of parliament, or with one another? and yet this 
manner of putting the queſtion would produce ſuch a conteſt. 
The Houſe of Commons is the only judge of its own pro- 
ceedings : Holt diftered from the other judges in this point, 
but we muſt be governed by the eleven, and not by the ue 
me, It is a right inherent in all ſupreme courts 3 the Houſe 
of Commons have always exerciſed it. Little nice ob- 
jections of particular words and forms, and ceremonies of 
execution, are not to be regarded in the acts of the Jouſe of 
Commons; it is our duty to preſume that the orders of that 
houſe, and their execution, are according to law, Ihe habeas 
orpus in Murray's caſe was at common law. I concur en- 
rely with my Lond Chief Juſtice. —Nares, Juſtice : I ſhall 
ever entertain a moſt anxious concern for whatever regards the 
liderty of the ſubject; I have not the vanity to think I can 
add any thing to the weight of the arguments uſed by my Lord 
Chief Juſtice and my brothers: I have attended with the ut- 
moit indultry to every caiz and argument that has been pro- 
duced, and moſt heartily and readily concur with my Lord 
Chief Juſtice and my brothers. — The lord-mayor was re- 
minded to the tower. Sce ali the caſe of the K. v. Flower, 
under title PARLIAMENT. 
%% -pocid rng 
- i — as a Spaniſh Sailurs, 
pus to be directed to the commander of the Nightingale vic. Ter. 
loop of war to bring up three Sp:niſh ſeamen. An affidavit 2% 3.5 5 
made in Spaniſh, but tranſlated and ſworn to be a juſt⸗ N 
tranſlation, was read; ſtating chat they were taken as priſoners 
of war on board of a Spaniſh privateer, and carried into 
Janaicaz where our homeward-bound fleet wanting bands, 
they were perſuaded to enter on ber a merchant veſſel, 
Captain Hannibal £1:/h, commander, on a promiſe of wages; 
an immediate exchange by cartel upon their arrival in 
| XX 2 England. 
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England. But that Captain Lib, on coming to England, 
had refuſed to pay their wages, and had turned them over to 


the Nightingale as priſoners of war: which was urged to be a 


palpable breach of fait, which this Court will interfere to 
prevent.— PER Curtam: 'Theſe men, upon their own 


ſhewing, are alien enemies and priſoners of war, and there- 


fore not entitled to any of the privileges of Engliſhmen; 
much leſs to he ſet at liberty on an habeas corpus. The ſtory, 
as rclated by them, is not much to the credit of Captain 
Zufh; but we can give them no redreſs. If they can thew 
they have been ill-uſcd, it is probable they may find ſome te- 
lief from the Board of Admiralty.—Rule refuſed. 


Dr. Betteſworth =Return. — An hab. corp. ad ſatiſ. & recip. may be returnable 
v. Hugh Parkcrimmediate and before a judge. It was moved to ſet aſide an 


Bell, Eiq. 
Fa. Ter. 
1 Geo. 3. BR. 


habeas corpus cum cauſa, ad faciendum et recipiendum. &c. di- 
rected to the goa er of Ailetbury, returnable before the chief 


3 Sur. 1875. juſtice, immediate. On the ground that ſuch a writ cannot 


Stephen Maſh's 
caſe, Hil. Ter. 
12 Geo. 3. C. B. 
2 Black. 305. 


be made returnable immediate, nor before the chief juſtice. 
for, by a rule made in 1654, no habeas corpus ad fuciendum et 
recipiendum, &c. can be returnable but in court, and at a day 
in term : except in London and Middleſex. It is contrary to 
theſtatute of 4, 5 M. and M. c. 21. © For delivering decla- 
rations to priſoners (1) :” for they have already declared 
aguinft him in cuſtody of the ſheriff of Bucks.—VEzR 
CuRIAM: There is no foundation for ſetting this writ aſide. 
It is teſted in term: which it ought to be. The rule is an 
old rule made in 1654; and ſeems to have gone in deſiett- 
dinem. It was made long before the act of 4, 5 W. and MM. 
And that act only gives the plaintiff leave to declare againſt 
him in cuſtody of the ſheriff: it does not take away the plain- 
tiff's common law right © To remove him.” He has a prior 
right to it: and the act leaves him, as it found him, in that 
reſpect. He is not precluded, by having charged him wicht a 
declaration, in cuſtody of the ſheriff, from afterwards re- 


moving him into the cuſtody of the officer of this Court. 


The Court will not receive the return of an habeas corpus, till 
the return-day.—lt was moved, that the writ of haveas corpus 
that had iſſued, and the return, might be filed. But, being 
read, it appeared that the writ was not returnable til! 
Wedneſday next, after eight days of the purification; where- 
upon, the Court refuſed to file it, till the day of the return. 
On which day the priſoner was again brought up, and the 


' writ and return read and filed; in which it appeared that he 
had been committed by a warrant of one juſtice of the peace, 


under the ſtat. 9g Geo. 2. c. 35. ſ. 18, 19. © for being within 
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n cuſ- 


(1) This act, ſ. 2 and 3, gives leave to declare againſt priſoners 3 
, 


tedy of gaolers ; alleging © in cuſtody of what ſheriff or other Þ 
. &c. the pr loner is. : &« {ve 


' Habeas Corpus. 


« five miles of the ſea-coaſt, with intent to be aiding and 
& afiſting, in the running, landing, and carrying away pro- 
« hibited or uncuſtomed goods; an he was committed until 
« he ſhall be diſcharged by due courſe of aw.“ it was ob- 
jected, that he ought not to have been committed, till diſ- 
charged by due courſe of Jaw but that th: words of the 
fatute ſhould have been purſue, viz. Ti he of*ves a ſatiſ- 
factory accoum of himſelf, to the juflice au con: its him, er, 
till he makes prof of his innocence, befrre the ſuid juftice ; or 
zill he gives or finds ſecurity, not to be giiiity of any of the 
Fences aforeſaid. PER CURTAM: The commitment is ill, 
on account of the improper conclation. The true diſtin ion 
is: that, where a man is committed for any crime, either at 
common law, or created by att of parliament, for which he is 
puniſhable by indictment; there he is to be committed, zi// 
diſcharged by due courſe of law : but, when it is in purſuance of 
a ſpecial authority; the terms of the commitment mult be 
ſpecial, and exactly purſue that authority.—Pritoner diſ- 
charged. 

On an habeas corpus to produce the body, with the c:uſ:s of Elizabeth Wars 
taking, and detaining : the party muſt return an anſwer to the anus dle, 
taking, as well as detaining : and, in this caſe, having only 1g Ce. 3 CB. 
made a return as to the detaining, THE CourT thought itz Black. 1204. 
no anſwer to the taking, and gave leave to amend the return, 
which was done in Court, by denying the taking alſo. 

A writ of habeas corpus having been directed to the de- The King v. 
fendant to bring up the body of Margaret, the wife of F. Grey- James Winton, 
ge, the following return was made: * had not at the time _— 1 
of receiving this aurit. NOR HAVE I SINCE HAD, 7he body of oe Reb. $9. 
the abithinnamed M. Greygooſe DETAINED IN MY CUSTODY, 

e that I coULD Nor have her before the wvithinnamed W. H. 
Aſhhurſt, as vithin I am commanded.” The aſhd:vit of 
J. Greygoiſe, on which the writ iſſued, ſtated, that his wife, 
was in Fae, 1799, ſeduced by the defendant, with whom the 
continued to live until the month of May Juſt, when ſhe re- 
turned to her huſband; that about three days afterwards, in 
conſequence of a letter written by the defendant, threatening 
to publi/ her conduct in caſe of a refuſal to go back again to 
him, the was induced to go back to the defendant, who (as 
the deponent believed) detained her by threats, and with 
whom ſhe was now living in a ſtate of adultery, but that ihe 
was delirous of returning to her huſband. The above return 
having been filed, a rule was obtained calling on the defendant 
to thew cauſe avhy an attachment ſhould not i cue againſt him for 
making an inſufficient return, Which was now oppoſed on three 
grounds; firit, that under the circumſtances of this cafe, the 
writ of habeas corpus mould not have iſſued, the proſecutor 
having entered into articles of ſeparation z, ſecondly, that this 
Was a good return in ſubſtance; and, thirdly, if not a good 
2. XX 3 retur i, 
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return, that an attachment ought not fo be granted on 2c. 
count of a mere ſlip in the return to the firſt writ of bats, 
corpus, but that an alias and a pluries writ ſhould firſt iſſue. 
PER CUrlaM: Notwithſtanding what is, to be found in 
ſome of the old books on this ſubject, it has been long ſettled 
that the Court will require a return to be made to the firſt 
writ of habeas corpus ; and it is of infinite importance to every 
individual in the kingdom that we {hould int on a return 
being made to that writ, without iſtuing an a and a plyrics, 
If the firſt writ be not obeved, an attachment muſt iſſue jm- 
mediately. Then it was argued on the authority of a caſe in 
2 Lev. 128, 129. Rex v. Sir R Finer, that this is a ſuf- 
ficient return; but that caſe is by no means an authority to 
ſupport this return. It is to be obſerved, that the Court 
gave no opinion on this point; and for this reaſon: becauſe 
there was another objectivn to the return, which made it 
unneceſſary to conſider the effect of the other words of it. 
But the words there uſed are widely different from thoſe uſed 
in this cafe; there Sir R. Viner returned that “ he had no f. 
perſon in his cuſtody, nur had he on the day of iſſuing that ¶ pluriet 
writ, or afierava;ds.”” But here the return is, * had not at 
the time of receiving this writ, &c. nor have I ſince had, the 
body, &c. DETAINED in my cuſtody, &c.”” This is an 
equivocal return; the defendant does not deny having the 
party, he only denies the detaining of her; but we mult 
enquire, when ſhe is brought up, whether or not the be de- 
tained. As to the other ground, if this caſe turn out en 
tarther inveſtigation to be like that of R. v. Mary Mead, 1 
Burr. 542. where there were articles of ſeparation, that would 
be an anſwer to the writ. But that is not at preſent inade 
out; and if the affidavit on the part of the proſecution be true, 
that the wife is deſirous of returning to her huſvand, and is 
prevented by fear, or by the threats of the defendant, this caſe 
is diſtinguitaable from that cited. | 


Rex wv. Butbage, Habeas corpus ad tejtificandum.]—In general, an habeas 
T EW B. . opus ad teſlificandum will lie, to remove a perſon in execution 
© hs he. to be a witneſs, but the Court will refuſe it, where the 

application appears to be a mere contrivance. 
Furly . Newn- But the Court will not grant an habeas corpus ad teflificanduit 
age Ai to bring up a priſoner of war.— | he prefence of witneſſes in 
2 Dag. 419. that fituation is generally obtained by an order from thc 
ſecretary of ſtate.— It was here ſtated, that this application 
had been made, but without ſucceſs.— Ihe Court then 
granted a rule to ſhew cauſe why the defendant ſhould not 
. conſent, either to admit the fact, or that the priſoner ſhouid 
be examined upon interrogatories; and if this conſent ſhou!'d 
be refuſed, the Court ſaid they would put off the trial from 
time to time, to give the plaintiff an opportunity of filing 2 

bill in equity. | 

On 
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On a rule upon tlie defendant to ſhew cauſe why he had not 
obeyed a writ of habeas corpus ad tell ificandizm, requiring him to 
bring up two failors, the anſwer giver was, that the writ Ws 
not higned by a judge. Lord MA NsFIETD. Ch. J. 1 refuſ-d 
to ſign the writ, becauſe there was io a adavit that tre men 
had been ſerved with ſubpœnas, and that they were willing to 
attend, and without ſuch an affidavit, the writ ought not to 
go; they can never be brought up as priſoners againſt their 
conſent. — Diſcharge the rule with coſts. 

The defendant being brought up on an attachment for not 
only difobeying an habeas corpus for delivering an imp Jlicd 
faiior, but alſo impreſſing four of the boat's crew, which 
brought the writ.— THE CouRrY faid, that a hu- of 29551, 
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Rex v. Rod dam, 


14 :C . Ter. 


17 Geo. 3. B. R. 


Cu ps 6 72. 


The King v. 
CVaytain Fa xing- 
nam, Mic, Ter, 
1 Geo. 3. B. R. 
1 Back, Nep. 


had been formerly ſet on ſuen an occaſion, but in this caſe, 269. 


te captain having agreed with the injured parties, and the 
offence originating in inadvertence, they diſinilled the captain, 
on payment of a tine of 10l. only. 


 Packnep Ceaches. | 
Under the ſtature 10 Geo. 3. c. 44. f. 7. a juſtice of the 


peace after convicting a hackney coachman for refuſing to go 
with his coach may immediately commit him to the houſe of 


Duck . Ad- 
ington, 
Viic Ter, 


32 Geo. 3. B. R. 


correction, if he do not pay the penalty. — To an action of . N. 447 


treſpaſs and falſe impriſonment, the defendant, a juſtice of the 
peace, pleaded the general iſſue, aad at the trial juſtified 
under a commitment of the plaintiff, the driver of a hackney 
coach, for refuſing to go with his coach from Kenſigton to 
Hammerſmith, and not immediately paying the forfeiture of 
308.— The only queſtion was, Whether this commitment 
were warranted by the 10 Ges. 3. c. 44. ? if it were, it was 
admitted, that the defendant was entitled to a verdict. The 
10 Geo. 3. c. 44. 1. 5. after reciting the 7 Ces. 3. c. 44. and 
that doubts had ariſen whether che commiſſioners have a 
power under it to commit offenders to priſon immediately 
upon conviction, & which power weuld be very benef cial in 
many inſtances to the public,“ h, e, that three comm Froners 
my in all cafes, where by law they may commit any of enter to 
Drideavell, or any houſe of correctiau, commit him immediately. Fc. 
taere to be kept to hard labour tor any time not excee ing a 
month, and alſo to receive the correction of the houſe, Xc. 
and ſ. 7. enacts, © that all the offences mentioned in that, and 
the recited acts, may be heard and determined, and all and 
every * the forteitures and penalties thereby inflicted may be 
© recovered and levied, not only by tare: commiffioners, &c. 
© but allo by any juſtice of the peace where ſuch offence fhall be 
* committed, by ſuch ways and means as the penalties and for- 
& feitures in the ſaid act, of the gth of Anne, are directed v6 
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Hatknen Coathes. 


ce be levied and recovered.” And it was urged, that this laſt 
act did not give power to a magiſtrate to commit immediately. 
Tux Cour faid, that on conſidering the four ſtatutes together, 
as being mate in par! materid, and forming one general fi ſtem 
of law upon this {ubject, they thought that the legiſlature in- 
tended to give, and had given, by the (ſeventh ſection of the 


10 Geo. 3. c. 44. the ſame power to the jultices of immediate 


commitment that was conferred on the commiſhon-rs by the 


fiith clauſe of that act. 


. Fawkers and Pedlars. 


Tux manufaGures of Scotland may be vended in England, 


„ . . - 
Mayor, Fa. Ter. by wh- lefale, without a licence, from the hawkers' office, — 


T he plaintiff was a native of Scotland : he was a hawker and 
pedlar, carrying linen goods of the manufacture of Scotland, 
tom town to town in England; and expoſing them to fale, in 
a room in each town, by wholeſale only.— The queition was, 
“Whether the plaintiff (who was a native of Scotland) being 
« a (1) wholeſale dealer in linens of the manufacture of >cot- 
„land, was oblig.d to take out a licence, to qualify him to 


trade thus, by wholcfale, in England?“ — THE Court 


thought it proper that the following facts {li uld be alcer- 
tained, before they gave their opinion; viz. © Whether, fince 
“ the union, perſons coming from Scotland, and bringing 
linen or woollen goods into England, and ſelling them by 
wholeſale, do or do not uſually taxe out licences: or 
« whether there have been any, and x hat, convictions of ſuch 


* 
* 


4 perſons who have ſold Scotch linen thus by wholeſale? — 


After having taken time to enquire into theſe facts, and to 
conſider it Lord MANSFIELD now delivered the reſolution 
of the Court. He ſaid they had had certificates from the 
commiſſioners, and anſwers to them; and replies, and re- 
joinders and ſurrejoinders without end: but, upon the whole, 
they (the Court) were clear that there was no pretence for 
ſupporting ſuch an uſage as had been pretended on the ſide of 
the defendant. Ihe uſage then being out of the caſe, the 


ſingle queſtion is, Whether the linen- manufacture of dcot- 


& land is, or is not, the linen- manufacture of this kingdom 


„ within the act of ꝙ and 10 Vill. 3. c. 27 (2). and the act 


— 


— —— 


(nr) V. 3 Ann. c. 4. ſ. 4. TE 
(2) The 29 Geo. 3. c. 26. f. 20. Impoſing new duties on hawkers 
and pedlars, contains a clauſe ſimilar to that in 9 and 10 ,. 3. 1 
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Hawkers and Pedlars. 


« of union.” And we are of opinion, © that the linen- 
manufacture of Scotland is the linen- manufacture of this 
kingdom within thoſe acts. | 

Only one horſe-licence was required for hawkers, pedlars, Rex v. Ro- 

: FE: : : . f botham, Ea. Ter. 
and petty chapmen, travelling with ſeveral beaits under the . Geo. 3. b R. 
od act of 9, 10 . 3. c. 27. ſ. 1 and 3. but this is now, Burr. 1472. 
itercd by 29 Geo. 3. c. 26. and a licence is required for each 
beaſt above the firſt. | | | 

A conviction of the defendant for trading as a hawker, Rex v. Smith, 
pechit and petty chapman, without having a licence, having Ea. ber. A 
been removed by certiorari, It was objected, That the evi-1 poo ares 
i-nce which the juitice had ſtated in his conviction, was not 
ſuficient to ſupport his adjudication “ That the defendant 
had no licence.” The charge was, “ That the man had 
traced as a hawker, pedlar, or petty chapman, in felling a 
piece of muſlin, &c. without having a licence; the evidence 
ſtated by the juſtice, in the conviction, is only * That the 
man refuſed to produce any licence.” Whereas the trading 
without having any licence, and the refuſing to produce his 
licence (in cafe he really has one), are quite diſtinct offences; 
and are ſo conudered by the act of 9, 10 77. 3. c. 27. which 
eives quite diſtinCt and different penalties for them, viz. 121. 
for the former, and 51. for the latter. Refuling to produce a 
licence which a man has, is, in its own nature, a very dif- 
ferent thing from not having one to produce. And the man's 
having confefled “ That he traded as a hawker, pedlar, and 
& petty chapman,” is no ground for convicting him © For 
„trading as ſuch without a licence ;”” notwithſtanding his 
refuſal to produce it. And though the 8th ſection of this act 
(as well as the act of 3, 4 Ann. c. 4. ſ. 4.) gives the fame 
forfeitur> for not producing as for not having one; yet that 
cannot alter the nature of the offence. It was argued on the 
other {ide, in ſupport of the conviction, that it was founded on 
0 10 WF. 2. c. 27.1. 8. which authorizes and ſtrictly requires 
the juſtices of peace, either upon confeſſion of the party 
offending, or due proofs of witneſſes upon oath, © That the 
« perſen ſo brought before him had ſo traded as aforeſaid ;** and 
that no ſuch licence 1thall be produced by ſuch offender before 
the ſaid juſtice; by warrant under his hand and ſeal, to cauſe 
the faid ſum of 121. to be forthwith levied by diſtreſs and ſale 
of the offender's goods, &c. That the only two facts requiſite 
to ground a conviction upon, under this clauſe, were, 1ſt, 

The trading in the manner deſcribed by the act of parlia- 
ment; and, 2dly, Ihe refuling or declining to produce a 
licence, And both theſe facts were charged. But Lord 
MaxsFiELD {aid, he could ſee no doubt of this conviction 
being a good onz.— TAs Court affirmed the conviction. 
It was objected to a conviction on the hawkers and pedlars ex v. Roger 


xt; rias T, That he was not ſummoned to anſwer to the Akin, Mic. Ter 


1 Geo. 3. B. R. 
charge. 31 


EFF 
Mt A 
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Hawkers and Pedlars. 


charge.— PER Curran: He did appear, and denied the 
guilt ; but did not defire further time to produce his evidence 
or to prove his innocence : he ſeems, therefore, to have waived 
any further defence. —2dly, It did not appear that the witneſz 
was examined in the preſence of the defendant —Yry 
CugIAM: It may bepreſumed, that the witneſs was examined 


in his preſence, —3dly, The witneis does not ſwear him to be 


a hawker and pedlar at the time of the convidtion—Prg 


Curiam: There is an inaccuracy in this conviction: but it | 


appears, that the defendant had expoſed his goods to fale, on 
the 15th, and the conviction was on the 17ch.—Conviction 


whe ing v. No hawker can expoſe goods to ſale in any part of a 
Ea Tr. market town but the public market place, by 29 Ge. 3. c. 20. 


31 Geo. 3. B. R. ſ. 16, 17.— This was a conviction of the defendant, who was 
4 Ter. Rp. 273. a licenced hawker and pedlar, in the penalty of 10l. under the 
29 Geo. 3. c. 26. for having, on Friday the 22d of February 

laſt, being the market-day at Leeds, and during the markec 

hours, expoſed to ſale within a houſe in the town of Lecs, 

and not in the open market-place where the open market is 

uſually held, goods, wares, and merchandizes; not being an 
houſcholder there, nor the houſe in which he fo expoſed the 

faid goods, &c. being an houſe in which he had opencd : 

room or ſhop, nor his uſual place of abode, or of his carrying 

on buſineſs.— The 29 Geo. 3. C. 26. f. 16. impowers the 
abovementioned penalty. And the ne«t ſection provides that 

nathing in the act ſhall extend to hirder any perfon from 

ſelling, or expoſing to ſale, any goods in any public mart, 
market, or fair, but that ſuch perſon may ds therein as he laws 
fully might have done before the act. And the hawxers con- 
ceived that under the above proviſo they might expole their 
goods to fale in any part of a market-town as they lawfully 
might have done before the act. he Court ſaid, there was nv 
foundation whatever for the conſtruction contended for by the 
hawkers, for that the proviſo only extended to ſales in the 
public market-places, and on the days of the markets.—Con- 
viction affirmed. 


Peir. 


| Goodtitle exdim. WHERE lands deſcended to two daughters of the father by 


Newman v. . 8 
1 the firſt ventre, and after his death, an infant ſon was born 


Hil. Ter. of a ſecond wentre, the mother at that time reſiding in part 


14 Geo. 3. C. B. of the premiſes, and receiving rent for the other parts, both 
2 Black. 038. 5 


3 Wil, 51. before and after the birth of her ſon; and the ſon fied at the 
g⁊ge of five weeks and three days,—It was held that this was a 
| ſufficient 


Heir. 


cient actual ſeiſin in the infant ſon, to make a poſſeſs 
nntris; fo that the lands ſhall not deſcend from him to his 
filters of the half blood, but to a more remote heir of the 
who'e blood. Lord Chief Juſtice De Grey, aſter the caſe 
hid heen verv fully argued, delivered the opinion of the whole 
court to the following affect: This is an ejectment brought 
by the heir of a poſthumous ſon, to recover the premiſes in 
queſtion, which were purchaſed by his father, 2 died, feiſed 
Here in fee-fompie, the 4th day of. June, 1760, leaving two 
&ughters by his firit wife, and his fecond wife enſient of this 
lh 1mous ſon; the wife and daughters remained in the ſame 
uſe where the father died, then the wife received ſome rent 
tar the houſes, and afrorwards, in July, 1769, the ſon avas 


burn, and in his life-time the ctidoau received more rent; then the. 


on died, having lived five weeks and three days, and ſhe re- 
ccived ſome more rent after his death. Lands in fee-fimple 
muſt deſcend to the heir of the whole blood of the perſon laſt 
actually ſeiſed thereof; this is a maxim of the law of Eng- 
land which has ſubſiſted for ages, as appears by BraZ. lib. 2. 
fol, F. Britton. cap. 119. fol. 271. and Flea, lib. 6. cap. 1. 
ſt. 14. Although this may ſometimes be very hard upon 
ſome children ot tne half bend of the perſon laſt afually 
ſcjed, yet we muſt take the law as it is, and determine ac- 
cordingly.—THE QUESTION therefore is, I hether this paſt- 
buns fon was actually ſeiſed of the premiſes in queſtion ? 
Upon the death of the father, his two daugnters would have 
been good tenants to the precipe before the birth of the poſt- 
humous ſon, who could not lay his title before he was born 
the law veſted the ſeiſin in [aw in the daughters, upon the 
death of the father, and in like manner veſted the /i in 
law in the ſon, the moment he was born; if the dauznters 
bed aliened, or been diſſeiſed, the ſon would not have been 
e/unily ſciſed, but would only have had a right of entry upon 
dhe polſet3on of the alicnee or diſciſſur. This was the ground 
of Hill's argument, namely, that rhe daughters were diſſeiſed 
dy the mother, and that the fon died having only a right of 
mtry, ſ, avas never actually ſeiſed. But the daughters were 
in actual poſſflion as Well as the mother (of one houſe), from 
tie time of the death of their father, until the birth of tae fon, 
and were alſo in actual poſſe tion of the other three houſes by 
the poſſeſſion of the tenants thereof, whether any rent had 
been due, received or not received. before the birth of the ſon, 
3 Rep. 41, 42» 4 Rep. 21. are, 125. Co. Lit. 14, 15. 
And the rent which was due, and reccived before the birth 
of tae fon, belonged to the daughters who were actually 
iſed. For by Babington [Chief Juſtice, C. B.], Trin. 9 Hen. 
6 25. a, If a man has iſſue, a daughter, and dies, his wife 
being enſient, the daughter may lawfully enter, and if ſhe 
cies, her heir may enter and take the protits for the time, and 
| aſter wards 
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Mother was in e ores as well as the daughters; the momentf] 


Meir. 
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afterwards if the wife, being enſient by the anceſtor paramount 
is delivered of a ſon, the ſon may enter, notwituſtanding tha 
the heir of his ſiſter is in by deſcent, but he ſhall not have a 
action of account or any remedy for the tes in the mean ting 
before his birth, becauſe that their entry was c:ngead/» until þ 
was born; and if a church becomes void, and the ſiſter or her 
heir preſent, and their preſentee be inſtituted and inducted 
before his birth. he ſhall not have advantage of the avoidancey 
and yet by ſuch preſentation he ſhall not be out of poſſottion. 
At the time of the birth of the fon [in the preſent caſe, his 


he was born, ſhe became his guardian in ſocuge, and upon 


ſuppoſition that nothing was done to hinder it, the law will aun 
preſume that ſhe entered as guardian to her ſon as ſoon he wiz your 
born, and nothing appears to the contrary upon the facts ju 
ſtated in the caſe ; ſhe was in without any declaration of her ſent 
intention how ſhe was in, and acts without any words amount a1 
in law to an entry, for acts without words may make an tt 
entry, but words without an act, viz. entry into the land, &c. Leer 
cannot make an entry. Co. Litt. 245. b.— It was objected mt 
that the mother being in one houſe, and receiving the rents of * 
the others, was a diſſeiſor, or that it was in the election of the 
the daughter to make it a diſſiſin. Cro. Car. 303. And thit = 
If one enters as guardian who is not ſo, he is a difſeiſr, pf 
1 Roll. Abr. 662. | J.] pl. 3-—In anſwer to this, the facts in Kt 
the caſe are, that the mother continued in pofleſſion from the ine 
death of her huſband; received the rents under leaſes ; her Ma 
poſſeſſion was general; it doth not appear that ſhe ouſted the Ta 
daughters, or made any actual or particular claim; ſhe might | Met 
continue in the houſe by quarentine, which continued until the jm M 
wwas born, and the entry of one is the entry of the others who wt 
have right to enter. 1 Roll. Abr. 740, 741. It guardian by hen 
nurture make a leaſe by indenture to one being i» under the | Th 
title of the infant, rendering rent to himfelf, which is paid let 
accordingly, yet this is not any di iin to the infant. 1 Nel, 5 
Abr. 659. pl. 13. It is to be obſerved that the title of the of 
daughters expired on the birth of the ſon, before any election 15 
to make the mother a di iſor was made, that the law will not 
preſume a wrong ; there never was any determination that 2 
the mother's entry or poſſeſſion was by wrong in a caſe like fe 
this, and it is impoſſible to ſuppoſe in this caſe, that the whole ® 
rents and profits of the premiſes in queſtion were not applied 0 
by the mother to the common uſe of the daughters, her{clh, ” 
and the infant ſon; indeed, if the mother had entered as wa 
guardian to the daughters, the not being their guardian, it Ef 

would have been a di ſeiſin; ſo if ſhe had entered for her 
dower when it was not aſſigned to her; the poſſeſſion of the 
mother and daughters, was the poſſeſſion of the 3 7 
0 ll 


and when the fon was born, the eſtate was diveſted out 5 
| the 
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he daughters and not before, then the ſon was in actual 
ſchon and ſeiſin of the premiſes by his mother, who had 
z right to the poſſeſhon, as being his guardian by law, 
namely, the perſon next of blood to whom the inheritance 
cannot deſcend, her poſſeſſion was the poſſeſſion of her ſon. 
' Rep. 42. Moore, 125. A guardian need not be afligned. 
The ſeifin of the guardian of a ſon by the ſecond ventre 
ſhall ouſt the daughters of the firſt ventre. 8 Aſſixe 6. 
Upon the whole, we are all of opinion that the premiſes in 
queſtion belong to the leſſor of the plaintiff, and, therefore, 
we give Judgment for the plaintiff. PE 

Fi died ſeiled, leaving two infant daughters by different Doe ex dir. 
rntres ; held that an entry generally by the mother of the John Barnett and 
youngeſt daughter, as her guardian in ſocage, conſtituted a 2d . 9 
uficient ſeiſin in the eldeſt infant daughter, to carry the de- Marriott, v. 
ſcent of her moiety, on her death, to her heirs.— On the trial 2 _ an 
of an ejectment, a verdict was taken for the plaintiff, ſubject gu her — 
tothe opinion of the Court, upon the following caſe : Williamguardian, 
Keen, being ſeiſed in fee of the whole of the premiſes, died inteſtate Mic. Ter. 


c. . / 11 . 1 
} m the 29th of Fuly, 1785, leaving two daughters by different, u. 2% 216. 
4 rentres, Viz. Eliz ibeth and Sarah Keen. The defendant, cies: 3 


the death of the inteſtate (the defendant's mother), as her 
ruardian in ſocage, entered upon the premiſes, and received the 
prifits until the 7th of October, 1796, when ſhe died. Eliza- 
teth Keen died on the gth of March (1), 1787, unmarried and 


50 jueſtate, and Mary, the wife of John Barnett, and Thomas 
4 Marriott, the leſſors of the plaintiff, are her heirs at law. 
Yi Tax COUNSEL Fox THE LESSORS OF THE PLAINTIFF, 
hy iter ſtating che queſtion to be, Whether there was a ſeiſin in 
** tic daughter Elizabeth, under whom the leſſors of the plain- 
1 ut claim, ſo as to warrant their entry into her moiety as 
6 heirs at law to her? contended in the affitmative, FIRST, 
Fo That the entry of the mother, as guardian in ſocage of the 
4 defendant, and her receipt ot the profits, amounted to a ſuffi- 


cent ſeiſin for her daughter; and for this the foregoing caſe 
of Goodtitle ex dim. Newman v. Newman, was cited 5 
SECONDLY, That the ſeiſin of one coparcener is a ſeiſin for 
e other. It. ſ. 390. Gilb. Ten. 28. Cs. Lit. 243. b. 
Gilb, Ten. 29.; 4 Com. Dig. tit. Parceners (A. 3); and 
Jerk. 242. pl. 25. Hob. 120. 1 Rol. Abr. 740. tit. Entry (F). 
5. Lit. 15. a. Lord KEN VON, Ch. J.— The fair reſult 
from all the authorities cited by the plaintiff's countel is that 
wiich is drawn by him; but there is a ſhorter point on 
which this caſe may be decided in favour of the plaintiff. 


— — 


(i) It was admitted at the bar to queſtions put by the Court, though 
rat tated in the caſe, that Eligaleib died under age, and that the mother 


ar che defendant occupied the premiſes herſelf. | i 
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Nothing can be clearer than that an infant may conſider 
whocver enters on his eſtate as entering for his ute; and, if 
ſo, that puts an end to the cafe at once, both tiefe daughters 
being infants when their father died. This diſtinction was 
taken by Lord Coke (1), and has ſince been frequently 
adopted, that if the father die, his eſtate bring out on à 
freehold leaſe, that is not ſuch a poſſeſſion as to induce the 
poſſeſſio fratris, unleſs the elder ſon live io receive rent after 
the expiration of ſuch leaſe : but it has been always the ſet- 
tled rule, that if the father die, leaving his eſtate out on 
teaſe for years only, the poſſeſſion of the tenant 15 fo fur ihe 
poſſeſſion of the elder ſon, as to conſtitute the % fratr:s, 
Then here the inſtant the father died the mother erterec; 
the rights of the different parties veſted without any incum- 
brance to prevent the immediate ſeiſin of the two parceners; 
the rent was due to both infants, and it might have been con- 
ſidered as received to the uſe of both, even if tie entry had 
been made by a mere ſtranger. On this ſhort ground, there- 
fore, though I think that the plaintiff 's countel alſo elablifhe( 
his poſition, that the poſſeſſi n of one p-rcencr is the f oſſeſ- 
ſion of the other, ſo as to create a ſeiſin in tae other, aud 
carry her ſhare by deſcent to her heirs, 1 am of opin1on at 
the plaintiff is entitled to our judgment. — Per Cur; wm: 
Poſtea to the plaintiff. 


Atkinſon, admi- If an eſtate, pour autre vie, be limited to a man, his heirs, 


piſtratrix, '% executors, adminiſtrators, and aſſians, and be not devited, it 
Baker, Ea. Ter. F * 


31 Geo. 3. B. R. deſcends to the heir as a ſpecial occupant.— | his was an 
4 Zr. Rep. 229. action of detiuue to recover certain indevtures 9 bar 
| 


gain and 

ſale and releaſe, and a certain memorandum in wriing Ihe 
declaration alleged, that J. Fo/ter, being ſciſed for his own lie 
of a certain freeizold eſtate, conveyed it by leaje an] ecicale 0 
H. Williams, his heirs and aſſigns. That Williams, by a 
memorandum in writing, and figned by him according is tic 
torm of the ſtatute, acknowledged the conſidera con money 
in the above conveyance to be the proper money of /“. Ae 
tinſon, the plaintiff's inteſtate, aud that the name of // ultais 
was made uſe of in the conveyance in truſt tor H. Ai, 
his heirs, executors, admini/trators, aud affigns. That iii 
delivered the deeds and the memorandum to . tien, 
who thereby became poſſeſſed of them, and who after waids 
died inteſtate ; on which adminiſtration was granted to de 
plaintiff, who thereby became lawfully poſſeſſed of the c 
&c. and, being fo poſſeſſed, afterwards loft hem; and that 
they came into the poſſeſſion of the defendant, who is the 
| heir at law ot V. Agfinſon, and who ſtill detains them. 10 
this declaration there was a general demurrer, and joinder. 


i 
* — * * * 
3 ; 


(i) Vid. Co. Lit. 15. a. and Jerk. 242. 
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Pn CURIAM : if an eſtate, pour autre vie, be limited to a 
mi, his heirs, and aſſigns, and it be not deviſed, it goes to the 
tir under the ſtatute of frauds, and is liable to the ſame debts 
ga fee-ſomple is. Where it is granted to a perſon, his exe- 
wir, adminiſtrators, and aſſigns, the executors take it, ſubjett 
t the ſame debts as perſonalty of au other deſcription is; and by 
the 14 Geo. 2. it is diſtributable. Now 11 this caſe, before 
te plaintiff can recover the decds in queſtion, the muſt ſhew 
a ile to the eſtate, in reſpect of wilich ſhe claims the deeds : 
hut ſhe objects to the defendant's retaining them, becauſe 
tis tile, it any, is only equitable, and cannot be enquired 
into in a court af law. Now this court either has or has 
nat a right to enquire in whora the equitable title is veſted; 
and in either way of conſidering the queſtion, there muſt be 
juloment againſt the plaintiff. If it be ſo doubtful a point 
hat we cannot decide it in a court of law, the plaintiff muft 
ſek redreſs in equity, becauſe the right to theſe documents 
mult follow the title to the eſtate. And if we can examine into 
the title, the defendant, who is the heir at law of the tenant, 
pour autre vie, muſt have judginent, The eſtate in queſtion 
vas conveyed to Williams, his heirs, and affigns; and it 
zppears by the deed of truſt, which, as being a declaration in 
writing, is valid by the ſtatute of frauds, that Williams held 
the eſtate in truſt for Atkinſon, his heirs, executors, admini- 
frators, and aſſigus. The firft limitation is to the heirs, and in 
the ordinary courſe of this ſpecies of property it goes to the hetr at 
law, becauſe it is a real eſtate. Then it is urged, that we 
ought toexclude the heir, in order to let in a more numerous 
als of creditors 3 but, however convenient it might be if 
ſuch were the law, when we are deciding according to Jaw, 
ve maſt take care not to infringe one of its firſt rules. Aud 
lere the heir at law is entitled to the eſtate as a ſpecial occupant, 
ord bas, conſequently, a right te detain the poſſeſſion of thoſe 
Cunents which belong to the eſtate, Judgment tor the de- 
fendant. 

If there be an agreement before marriage, that a ſettle- Dos ex dm. 
ment hall be made of the wile's eſtate, reſerving to her 9 1 
power of diſpoſing of it, which agreement is ſigned by the 2 eo. 3. KR. 
ended huſband and wife, but ret ſealed and before the 2 Ter. Rp. 684. 
marriage the wife difpoſes of it to the huſband, who ſurvives 
er, and deviſes the eſtate by will; the title of his deviſee is 
uh a doubtful equity as cannot be ſet up in an ejectment 
Wanlt the title of the wife's Heir-at-law.— [ins was an 
ej:Ctment brought to recover certain premiſes in Tatsfield, 
Urrey, At the trial, the jury found a ſpecial verdict, ſtating 
u tühſtance as follows: On the 23d of Auguſt, 1758, Richard 
Leple, deceaſed, was ſeiſed of the premites in tail general, 
lube to a term of ninety-niae years, outſtanding in 4, 
(alder, in truſt for ſecuring four ſeveral life — ” 
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Sarah Dixie, Foſeph Coxe, Mary Curwen, and Mary Day; 
which term was deierminable on the deith of the ſurvivor 
of the {aid annuitints, and, ſubje to the ſaid annuities, was 
limi:ed in truſt to attend the inheriiance, the reverſion beine 
veſted in Catherine Culver. On the ſame da and year 
Catherine Culver, in contemplation of a marriage with Fames 
Hibbins, figned a paper-writing without ſæal or lamp, produced 
at the trial, which, atter reciting the intended marriage, and 
that Catherine Culver was entitled to a confiderabie property, 
both real and perſonal, ſtated that it was agreed, © that the 


„ ſuid Catherine Culver's Fortune ſhould be ſettled, or remain 


& to their joint uſe for her life, or the life of the lougeſt liver, 
* and if ſhe ſhalt ſurvive the ſuid James Hibbins, her uh 
& fortune, together with her plate and jewels, to be ſettled ti hy 
& own uſe; and if the ſaid Catherine Culver all happen t; 
« die fir/t, then the aforeſaid fortune to be at her own diſpijal,” 
and it was agreed, that proper ſettlement deeds to tius effed 
ſhould be prepared as ſoon as it could conveniently be done, 
A duplicate of this paper, w:thout feal or lamp, was tigne! by 


James Hlibbins. On the ſame day and year Catherine (Gilor 


made her will, duly executed, to paſs real eſtates ; auch after 
giving „the whole intercf} of her fortune to ſames Hibbins, her 
« intended huſband,” tor life; and, after ſeveral ſpecirc 
deviſes, in which the reverſion in the premiſes in queſtion 
was not mentioned, devi the reſidue of her eft ite and effetts 
to the ſaid James Hibbins, wh:m he appointed ber executor, 
On the ſame day and year the marriage took etiect ; an on 
the 7th of April, 17 59, Catherine Culver died without tur, in 
the life-time of her huſband, and of the ſaid Richard Staple; 


leaving Mary Brazier (who afterwards died in the lite-time of 


Richard Staple), and Richard Hodſden, the leſſor of the pli in- 
tiff, her co-heirs.— The leſſor of the plaintiff had united in 


him all the rights of the two co-heirs of Catherine Hilbius; 


and, therefore, he was entitled to recover the premiles in 


queſtion under one or other of the counts in the declaration, 


unleſs the will aud the inſtrument of the 23d of Augult, 
1758, defeated this title. For the plaintiff it was contended, 
that the marriage of the teſtatrix, Mrs. Culver, ſubſequent to 
the making of her will, was, by operation of law, a virtusl 
revocation of it; firſt, becauſe her eſtate and intereſt in the 
lands were changed by it ; and, ſecondly, because the teſta- 
trix's capacity of re oking and alte;ing the will in fact at her 
pleaſure, was determine! by the marriage. Lord KExYOY, 
Ch. J.— There is no doubt but that the will of a woman, 
made before coverture, ceaſes to be her will atterwarG, 
xecauſe it is of the eſſence of a will that it ſhould be valid 
during the remainder of the deviſor”s life; therefore, generally 
ſpeaking, the will of a feme go ceaſes to have any operation 


after the becomes covert. at it is equally clear, that where 
| = oops al 
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mm eſtate is limited to uſes, and a power is given to a fene 
wyert before marti iage to declare thoſe uſes, ſuch limitations 


of uſes may take effect; and this is the rule even in a court 


of law. Then as to this eaſe now before us; this will, gud 
2 will, ſtanding unſupported, would certainly have no effect: 
but it has been argued, that it receives tupport from the in- 
ſtrument; but it muſt be remembered chat that inſtrument is 
nodeed; it is not under ſeal, and a ie] 1s efſential to a deed 
therefore it eannot operate as a covenant to itand ſeiſed to 
ufes. In the caſe of Peacock and Monk, 2 Vexey, 191. Lord 
Hardwicke ere points out ſeveral vays by which a power 
may be reſerved to the wite of making out a dilpoiition of 
the eſtate, ſo as to prevent its going tothe heir at law, namely, 
either by way of truſt, or of power over an ute: but he 
doubted whether even a court of equity could carry into 
execution a bare agreement for that purpoſe, to the |rejudice 
of the heir at law: however that, which was then contidered 
as a doubt, no longer remains ſo. For in Fright v. Lord 
Cadegan and others, 6 Bro. Parl. Caf. 156. it was determined, 
that a court of equity would compel the heir to make a con- 
veyance to the party, in whoſe iavour ſuch an agreement 
was made. That point was very ably diſcuſſed in the 
Houſe of Lords on the doubt which Lord Hardwicke had 
thrown out in Peacock and Monk, though his doubis were 
at ſufficient to induce the Houſe to determine againſt ſuch 
20 agreement. But-is it poſſible for a court of 1:w to enter 
into the diſcuſſion of ſuch nice points of equity? we have 
no ſuch authority. Sitting in this court we mui look at 
the record, and fee whether a legal title is conveyed to the 
party claiming under theſe inftruments: now there is no 
colour for ſaying that theſe give any legal tile. Wiikour 
deciding, or preſuming to think, what a court of equity 
would do in this cafe, it is enough to ſay that we are to 
decide a legal queſtion, and cannot enter into ſuch an en- 
tangled equity; and, on that ground only, we are of opinion 
that the plaintiff is entitled to a verdift. AsHHOURST, J. 
agreed, BULLER, J. alſo agreed. —lIt is materia to Cor ger 
tie ſituation in which theſe two parties ſtand : the plaintiff 
has no connection with the eſtate or intereſt which the de- 
fendant claims; his title is adverſe to him. An agreement 
was made, before marriage, between Catherine Culver and her 
intended huſband, and it has been attemp:ed to connect it 
with a will made by her before martiags, under which the 


deſendant claims: but, at beſt, that reiſes only a doubtful 


equity; and the title of the plaintiff being clear, the detendant 
cannot keep him out of poſſeſſion by a doubttul equity. — 
Cros, J. alſo agreed. | 


here an odligor is ſeiſed of a reverſion in fee, expectant Sith «+ al. 
on ſeveral eſtates tail ; this reverſion, coming into poſſeſſion executots, v. | 
Vor. III. . iy v in Parker, « al. | { 


rr 
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Me. Ter, in the hands of his heir, is then aſſets by deſcent, to charge 


5 
19 % eo. 3. C.B. IA with the debt. — Debt, by the executors of John Au/tmn - 
2 Black. 1230. againſt the co-hens of Eduard Jon Perrot, deccuſed, upun | 5 
a bond given by Perret to Auſtin, On Huins per Deſcent | ; . 
pleaded, and the common replication th. reto, iſſue wi; 1 
joined; and on the trial, a verdict was given for the plaintit, } * 
ſubject to the follow ing caſe; Edward Perrot (being teiſed in, | 105 
fee of lands to the value of the debt), on the iſt of March, _ 
1726, devifal them to his brother, Charles Perrot, tor lite; Fr, 
remainder to his nephew, Rebert Perrot, tor life, and his firſt | 
and other ſons in tail, remainder to truſtees for thirty years 
remainder to Edward John Perrot for life, and his firſt and | 
other ſons in tail; remainder to William Perrot for lite, aud 
his firlt and other ſons in tail male; remainder to Penjami, 
Perrot tor life, aud his firſt and other ſons in tail male (witl, 
proper remainders to truſtees, to ſupport contingent re- 
mainders); remainder to the teſtator's right heirs for ever. 
On the teltator's death, Garles entered, and died without reps 
iſſue; Rabert died without iffue before the teſtator; Edwork mei 
Jahn entered, and while in poſſeſſton made the bond now in 05 
queſtion, A. D. 1757, and died without iſſue; /I Illiam entered 
and died without iſſue; and on his death, Benjamin being law 
dead without iſſue, and ail the faid perfons having died of; 
inteſtate, the lands came into poſſeſſion of the defendants, and 
rho were heirs at law, both of the teſtator and of Edward ſhe 
John Perret, the obligor ; wich faid Edward John was alto 1 
{ while in poſſeſſion of the premiſes) the heir at law of the % 
teſtutor. THE CVESTION was, Whether theſe lands were 9 
| affets by deſcent in the hands of the defendants? De Grey, A 
BK Ch. J.—t have no doubt upon dis cafe. The only difficulty cr 
that could have ariſen in theſe circumſtances (and that no 6 
g very conſiderable one) is, ſuppoſing all the fucceſſive tenants 2 
: for life, having in them the reverſion in fee, had entered into m8 
| bonds, which of them ſhould have the priority. At preſent p 
0 it is clear, that the heir of the obligor is a debtor to the 10 
; obligee, but only liable to pay the debt, in reſpect of the aſſets oF 
| which deſcend to him. How far then is this reveriion in 00 
ö tee, which has now taken place, aſſets in the hands of the 
i heir? The true diſt inction is, that a reverfion expectant on x0 
1 an eſtate-tail is not immedrate aſſets, and, therefore, it caunat 25 
i be extended, nor can the heir be compelled to ſell it; which * 
. he may be in caſe of a reverſion on an eſtate for life. But Ty 
i ſuch reverſion bn an eſtate- tail is aſſets c acciderit, and the 15 
U ] heir ſhall then be chargeable, which is the caſe now before * 
F the Court. GouLD, J.—A reverſion expectant after alt 15 
4 eſtate-tail is not valuable aſſets, and, theretare, cans: "s 
by {I apprehend) be valued by the jury according to ſect. 6. 0! G 
Y itatute 3 & 4 . & N. c. 14.; but when it comes in 5 
4 poſſeſſion it may then be yalued, and ſhall charge = ue ia 
6. 2 a a 
0 
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31:4/7one; J. — The obligor had actual ſeiſin of this rever- 
fon, by his own ſeiſin as tenant for life. He might have 
fold it, and might, therefore, charge or incumber it, though; 
itly ſpeaking, his bond is no charge upon the reverſion; 
hut only upon the heir in reſpect of ſuch reverſion deſcend- 
ng. And this reverſion is properly, the inſtant it veſts in the 
her, aſſets by deſcent in his hands, though only dormant 
potential aſſets till it comes into actual poſſeſſion. Nares, ]: 
of the ſame opinion. Poſtea to the plaintiff, 


Higbways arid Turnpikes. 


Repair of big ray. The whole pariſh is bound to Rex «. tobs- 
tepair a highway of common right.—This was an indiCt- bitants of Great 
ment againlt the inhabitauts of the diviſion of Great Brough- e "ſk 
ton, in the pariſh of Bridekirk, for not repairing a highway. 11 Geo: 3 BP. 


da behalf of the defendants it was objected, that by common 5 Furr. 2706. 


hw, excluſive of cuſtom, preſcription, &c. the inhabitants 
of a particular diviſion of a pariſh are not bound to repair ; 
ind here is no cuſtom, preſcription, or particular reaſon 
ſewn, for obliging them to repair this highway. It being 
only alleged, in general, „that they gt to repair 2 
amend it, when and ſo often as it ſhall be neceſſary.“ 
Px CURIAM : It does not appear that the inhabitants of 
his diviſion are bound to repair this highway. By common 
law, an of common right, the inhabitants of the pariſh at 
large are bound to repair the highways; and here is no 
reaſon ſhewn, why this particular diviſion ſhould be obliged 
todo it. It ought to appear upon the face of the indictmentz 
by what right the charge was laid upon this particular divi- 
lom. If you lay a charge upon perſons againſt common 
fight, you muſt ſhew, how they are bound: it is not enough 
to thew that they immemorially ght to repair; it ſhould 
be ſhewn, that they have repaired. — Judgment reverſed. 
In this caſe it was deterininedz that it 
ultint counties, an indictment for not repairing the highway 


the road in queſtion, though it lies within their county of 


| Glouceſter : and they traverſe that they themſelves are bound, 
/yarately and extluſively of the other part of the pariſh, to 


pair it. — The replication purſues the indictment, and took 
T2 - iſſue 


by . 


a pariſli lies in two Rex v. Inba- 
bitants of that 

: a, e rt of the pariſh 
may be brought againft that part of the parith in which the 3 
tuinous road lies. This was an indictment for not repairing Penyard which 


a road, found in the county of Glouceſter, and removed into —_— 3 eg 
this Court by certicrari. The defendants pleaded; that a. . l 
the pariſh lay partly in one county, and partly in the other; io Geo. 3. BR. 


and that the whole pariſh in general ought, jointly, to repair 4 Burr. 2507. 
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iſſue upon the traverſe.—It was inſiſted, in arreſt of judg- 
ment, that the whole pariſh, in general, are, by common law, 
bound to repair this road; therefore, as the whole pariſh are 


liable of common right, the indictment ought to have parti- 
cularly ſhewn how theſe inhabitants of A PART ONLY of it 
became liable or bound to this repair; for want of which it was 
argued, that the indictment was a bad one. Ld MansF1tLy, 
Ch. J. thought, this caſe ſtood clear of all precedents and act: 
of parliament; and that it was to be determined upon, prin- 
ciples; no common law cafe having been produced, where 
the pariſh lay in two different counties, and only one part of 


it generally indicted. There muſt always have been obliga- 
tions upon par iſhes, to repair their highways.— This part of 


the pariſh here indicted is not a particular precinct: it is the 
whole of the pariſh that lies within this county of Glouceſter; 


and it might have been laid fo. Ihe indictinent muſt be 


confined to the county. The old juriſdiction of counties 
was local; they were like different kingdoms. There was 
no juriſdiction out of the county; no procels out of it. The 
whole of the pariſh that lay within a county was lizble to 
repair the road lying within the couuty. Where county 
bridges ſtand in different counties, one part of the bridge 
cannot ſtand without the other part; and, therefore, both 
counties ſhall, by act of parliament, be contributory : but 
that is not the cafe of roads. This indictment ſeems rea- 
ſonable and right, and is, in my opinion, a good one. — Mr. 
Juſtice YAaTEs concurred with Lord MANSFTIEIp, that 
this indictment was a proper one; and he even added the 
only proper one that could have been brought, — This 1s 
agreeable to the general obligation that pariſhes are under, 
to repair their highways. This is the whole of the parith 
that lies in the county of Glouceſter; and they are under 3 
general obligation to repair that part of the road which lies 
in the coumy of Glouceſter, Here is no particular obliga- 
tion by preſcription, or tenure, or otherwiſe ; nor any thing 
relating to a vill, or a particular diſtrict. As the pariſh lies 
in two counties, an inditment againſt the whole pariſh, 
found in one of the counties, could not have been enforced; 
one county has no juriſdiction over the inhabitants of 2 
diſtinct county. PER Cur. Rule diſcharged, | 
; But it has been ſince decided, that if a pariſh be ſituate, 
The Inhabitants art 5 d th ſt 5 th nd a highway 
ol that part of Part in one county, and the reſt in another, a gnwa) 
Clifton which lying in one part be out of repair, an indictment againſt the 
lies inthe county jnhabitants of that part only is bad: the indictment muſt be 
gre Tg againſt the whole pariſn.— This indictment alleged, that the 
34 Geo 3. inhabitants Or ALL THAT PART of the ſaid pariſh of Cliftin 
5 Ter, Rep 498. wwhich lies in the ſaid county of Gloucefier, THE SAID PART 
OF THE COMMON HIGHWAY aforeſaid, ſo as aforeſaid being 


in decay, ought to repair and amend, when and as often * 
| | nee 


The King z. 
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need ſhall require. At the trial, a verdict being found for 


the proſecutor, a motion was made in arreft of judgment, 
m the ground that no indiftment lay againſt part of a pariſh for 
the non- repair 4 a road lying within it, without fating that the 
part charged had immemorially repaired, or ſhcwing ſ.me «ther 
gal foundation for their liability. 

Aqueition was put by the C:-urt, Whether a perſon bound, 
ratine tenuræ, to repair a road, could not be indicted in the 
chunty where it lay, though the perſon lived out of the 
county? Ad it was admitted that he might, but it was obſerved 
that this was from neceſſity oulh, for the indictment could only 
be brought in the county where the offence was committed; 
and he might be ſaid to be an inhabitant there in legal con- 
ſtruction, and by reaſon of his eſtate and tenure there: but 
that the ſame neceſſity did not apply to a cate like the preſent, 
where ſome of the inhabitants of the pariſh lived wit.un the 
county where the road lay. 

Lord Kenyon, Ch. J. When this inditment was tried 
before me at Glouceſter, it ſtruck me, and after more mature 
deliberation I continue to think, that when the caſe of R. v. 


IW:fin was argued, the Court were ſurprized by the ſuppoſed. 


weight of an argument, which, on conſideration, has no 
weight at all: the reaſon there given for ſupporting the in- 
dictment was, that that was the only way in which juſtice 
could be obtained; for that, if the parties could not be 
indifted in that mode, there would be a failure of juſtice; 
but there was the miſtake. That a parith at large is bound, 
of common right, to repair all the roads lying within it, 
cannot be controverted ; but it is ſuppoſed that when a pariſh 
lies iu two counties, it is an exception to that general rule; 
ſuch an exception, however, was not even hinted at in any 
caſe on the ſobject, or any authority whatever, before the 
caſe of R. v. Weſton. Lord Mansfield there ſaid, that “ the 
inliclent muſt be confined to the county if by that expreſſion 
his lordſhip meant that the indiftment muſt be preferred in 
that county where the particular road lay, where the offence 


of not repairing happened, undoubtedly he ſpoke correctly 


but, if he thought that the indictment could only be preferred 
againſt the perſon of perſons who lived within the juriſdiction 
of the Court, where the indictment was preferred, I think 


he was miſtaken ; for it is admitted, that in the inſtance | put 


of a perſon who is bound, ratione tenure, to repair a road, 
living out of the juriſdiction of the county ſeſſions were 
the road is ſituate, he muſt be indicted in that county; and 
yet the ſame objection, if it were a legal objection, would 
occur as well in that caſe as in the preſent. Ker difficulty 
reſpecting the proceſs may be obviated by removing the 
record into this Court. It would be more convenient, 
indeed, that the proceſs on an indictment ſhoull go imme- 
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diately from the ſeſſions againſt all thoſe perſons who are the 


| ſubjects of it: but that cannot be done in a variety of caſes 


where, for inſtance, an aſſault is committed, and the offender 

oes out of the county before gny proceſs can he ſerved upon 
= In this cafe, however, there is leſs difficulty than in 
the one I have mentioned, becauſe, on an indictment againſt 
a pariſh for not repairing a road, it is not neceſſary for the 
proſecutor to ſerve every individual in the pariſh with pro. 
ceſs; he may compel the appearance of any two who live 
within the county, upon whom the whole fine may be levied, 
and the reſt of the inhabitants muſt reimburſe thoſe two 


nuder the general highway act, 13 Geo. 3. c. 58. I am not 


aware of any other caſe on the highway act than thoſe 
which have been mentioned, There is a caſe in Sir T, 
Raym. 476. where a queſtion aroſe on the 43 of Elizabeth, 
reſpecting the maintenance of ſome poor children in a pariſh 


"which lay in two counties; and Lord Ch, J. Pemberton and 


tie other judges, to whom the queſtion was referred at 
. Juſtice Hall at the Old Bailey, ſaid, that “ without ary 
particular uſage to the contrary, the pariſh in both counties 
ought to contribute their ſhares towards the relief of the 
children ;** therefore, on the reaſon of the thing, as well as 
on authority, T am of opinion that this indictment ſhould 
have been preferred againſt the whole pariſh; for that, where 
the common law throws à burden on a whole pariſh, the 
whole pariſh muſt bear it: to that general rule I find no 
exception as to this particular caſe, and we cannot make an 
exception. I feel infinite reſpect for the opinions of thoſe 
Judges who determined the caſe of R. v. V often; but, how- 
ever reluctantly, I muſt abandon the principle on which they 
proceeded, the reaſon failing; and finding, on examination, 
that the difficulties which there occurred, and which were 
the foundation of that deciſion, do not appear ſo great as 
they were then ſuppoſed, ] am bound to fay that this in- 
dictment cannot be ſupported. ASHHURST, J. ſaid, as this 
was conſidered in R, v. Melon as an excepted caſe, as from 
the inſtances occurring ſo ſeldom, it cannot be a great in- 
fringement on the general rule; and as that deciſion is a 


convenient ope, he was diſpoſed to ſupport it, and to ſay that 


this rule ought to be diſcharged. —BULLER, J. agreed that 


the deciſion in R. v. Meſlon, was convenient, but thought it 


could not be ſupported in point of law. The whole ground 
ot argument, taken by Lord Mansfield and Mr. J. 1 ates, was, 
that unleſs that indictment could be ſupported, juſtice could 
not be obtained. But it appears that it was ſtated to the 
Court, that there was no inſtance in which an indictment 
had been preferred againſt the u hole of a pariſh lying in two 
counties, and the attention of the Court was directed to the 
manner in which proceſs could be enforced againſt the whole 
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of ſuch a pariſh: they conceived it to be cl-ar that the in- 
babitants of that part of the pariſh, which lies in another 
county, could not be compelled to appear, and therefore they 
proceeded upou a miſtake, But conſider what may be done 
in ſuch a caſe without removing the record into this Court; 
he proceſs is to be ferved on ſome of the inhabitants; then 
it may be ſerved on thoſe who live within the county; and 
the Court certainly has juriſdiction to proceed on the in- 
actment; or if the inhabitants of that part of the pariſh 
which lies in the adjoining county come in and plead to the 
indictments the Court below might try the q':eſtion, for 
the defendants would be then precluded from:difputing the 
juriſdiction of that Court. If fo, the only objection is, that 
there is no direct mode of bringing thoſe inhabitants of the 
zariſh, who live out of the county, before the Court below ; 
bu, at all events, that dificul:y may be obviit d by re- 
ming the proceedings into this Court ” ce/tiorari.— 
GRrosE, J. aiſo agreed. There is this paſſige in 3 Bac 
Ar. 57: If a pariſh is part in one county, and part in 


another, and the highways in one county are out of repair, 


«the whole pariſh thall contribute to che repair.“ ©« And 
« wherever one part of the parith is charged with the repair 
* of any highways, it mult be alleged that that part is liable 
« by prefcription, or ratione tenuræ. — JUDGMENT arretted, 


595 


If a parith, conſiſting of two diſtricts, which are bound The King =. 


* Of. So 1 MW"? 
to repair ſeparately, be convicted. for not repairing the road r er. 


hend, & aL 


in one of the diſtricts, the other diſtrict having no notice of,, G. 3. R. R. 


muirer to an indictment. The indictment ſtated, rhat on 
the 8th day of April next, aſter the making and paſting of a 
certain act of parliament paſſed in the 19th year, &c. “for 
* repairing and widening the road from Ganier-lane, in the 
* county of Derby, to Sheffie:d, in the Weſt Riding of the 
county of Vork; and alſo the road branching out of the 
„ {aid road, at or near Moſborough Green, in the ſaid 
county of Derby, to Clown, in the ſaid county,” Jahn 
Parker, &c. being ſixteen of the truſtees appointed by the 
Jad act to put the ſame into execution, at a meeting held, 
c. made an order that the road from Sheffield ro Woods 
forpe Common, being part of the road by the ſaid act 
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directed to be ordered, altered, widened, turned, and repaired, | 
and part thereof being iu Sheffield Park, in the ſame ct 
mentioned, ſhould be forty feet wide, &c. that at another 


meeting of the truſtees, held on the 28th of April, it was 


ordered that the foot ay ſhould be on the welt fide of the 
road through Sheffield Park, &c. That afterwards, to wit, 


on the firſt of January, 1780, the faid road, in the ſaid 


orders mentioned, i ſuch parts thereof as was and is lying 
in Sheffield Park, was, in purſuance of the ſaid o ders, made 
and perfected, and then and there, by virtue of the ſame 

orders reſpectively, and of the faid act, bee ime and uus, 


and ever fince hath been, a common public king's highway 


for al: the king's ſubjects, &c. That afterwards, to wit, on | 
the firft of June, 1785, a cert in pa't of the ſaid common 
 kiny's highway in Sheffield Park (particularly deſcribing } 


it), and continually, from that time, was and is rumbus aud 
out of repair. And that the inhabitants of the ſatd pariſi of 
Sheffield (except the inhabitants of the townſhip of Sheffield) 


ought to repair and amend the ſame when and ſo often as thll | 


be neceſſary. The ſecond count ſtated, that on the firſt of 
June, 1785, there was, and vet is, a certain common king's 


n lead ng from the town of Sheffield to Woodthorpe | 


in the {aid county af York, for all the liege ſubjects, &c. 
and that a certain part of the ſame common king's highway, 
ſituate ad being in Sheffield Park (particularly deſcribin; it) 
on the 2d of June, 1785, and coatinually from that time 


until, &c. was and yet is very ruinous and out of repair, | 


And thit the inhabitants of the pariſh of Sheffield (except the 
inhabitants of the townſhip of Sheffield, who were exempted 
from the repair thererf by virtue of an act of parliament paſſed 
in the 19th year, Sc.) ought to repair and amend the fame 
when as often as ſhall be neceſſar, &c. Plea, as to the 
firlt count, that from time immemorial the inhabitants of 
the ſaid townſhip of Sheffield have repaired, maintained, and 
amended, and {till of right ought to repair, maintain, aud 


amend, all and every the king's highways lying or being 


within the ſaid townthip of Sheffield, except the highway 
in the ſa. firſt count of the fail indictment mentioned, wien 
and fo often as it hath been or ſhall be neceſſary; and that 
during the time aforeſaid no other of the inhabitants of the 
ſaid pariſh c Sheffield, except the inhabitants of the fad 
towniliip of Sheffield, ever dich or were uſed to, repair ot 
amend any part of the king's common highway within the 
ſaid townihip of Sheffiekl. And that the ſaid highway in 
Sheffield Park, in the ſaid firſt count of the indictment men- 
tic ned, and thereby ſuppoſed to be in decay, was, and s, 4 
certain highway in the ſaid park, and within the ſaid town- 
ſhip of Sheffield, newly made and ſet out by the truitces 2P- 
pointed by the ſax act for ſurveying, making, repairing, 1 
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the ſaid roads in the ſaid act mentioned, and for otherwiſe 
puting the ſaid act into execution, under colour of the ſaid 
at, in and through ground lately belonging to the earl of 
Surrey, and purchaſed by the ſaid tru'lees for the purpoſe of 
making fuch highway, where none had been before, and 
which was ſo made and ſet out as a better, Hearer, and more 
commodious paſſage from the town of Sheffield aforeſaid to 
Woodthorpe atoreſaid, for the king's ſubjeRts to paſs and 
repaſs, &c. than in and through the ancient highways before 
ulcd for that purpoſe; which highwavs ſo before uſed for 
that purpoſe, have, from time whereof, &c. been, and been 
vled to be, repaired and amended by the inhabitants of the 
faid townthip of Sheffield, and of other townſhips reſpectively, 
through which the ſame lay, and not by the inhabitants of 
the pariſh of Sheffield, except as aforeſaid, when and 1o 
often as hath been neceſſary ; and this, &. wherefore, &c. 
The ſame plea as to the Found count.—-(Jeneral demurter 
and joinder.—PER CURIAM: The queſtion is, Whether the. 
inhabitants of the pariſh of Sheffield are bound to repair the 
roads lying within the townſhip of Sheffield? This doubt 
ariſes on an act of parliament, paſſed in the nineteenth year 
of this reign, Before the paſſing of this act the townſhip 
uſed to repair all the highways lying within their diſtrict : 
but in this ſtatute there is a particular proviſo, by which it is 
enacted, «< that no perſon or perſons, dwelling within the 
* townſhip of Sheffield, ſhall be liable to perform any ſtatute 
„Mork in repairing that part of the road leading through 
„§heffield Park, or contribute any money towards repair- 
ing the ſame.“ This being the caſe, the queſtion is, 
Whether or not the reſt of the pariſh are bound to repair? 
Now it is an incontrovertible poſition, that by the general 
lu of the land the pariſh at large is primd facte bound to 
repair all highways lying within it, unleſs by preſcription 
they can throw the onus on particular perſons by reaſon of 
their tenure : but, when that is the caſe, it is by way of ex- 
ception to the general rule. It was argued at the bar as if a 
pariſh was only bound to repair by a particular cuſtom ; | 
whereas it is a common law onus for the public benefit: and, 
ticrefore, where no other perſons are bound to repair, the 
parſh muſt do ſo ex neceſſitate. This manifeſtly appears 
from the different forms of iadiftments againſt a parith in 
general, or a townſhip in particular. In the former there 
1s no other allegation than that the road lies within ſuch a 
pariih, and that the inhabitants of it are bound to repair. 
ut where the indictment is againſt a townſhip, or particular 
perſon, it muſt allege that fro:n time immemorial they are 
bound to repair ; which thews that the particular allegations 
u not neceſſary where they are bound by the general law. 
If nothing had been ſaid in this act of parliament about the 
repair 
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repair of the roads, excepting that they ſhould afterward 
become highways to all intents and purpoſes, the ens of je. 
paiting mult, by operation of law, have fallen on the pariſh 
at large, But inaſmuch as the townſhip is exempted from 
this burthen by the expreſs words of the act, it muſt neceſſu. 
rily fall on the reſt of the partth. Perhaps this was not in 
the contemplation of the legiſlature at the time of paſſing 
this act: but we do not go on the intention of the legiſlature, 
They have expreſsly enacted that the townthip ſhall not be 
liable; ard, therefore, the reſt of the pariſh muſt he ſo ex 
neceſſitate, —On theſe grounds we are clearly of opinion that 
there muſt be judgment for the crown. 5 

The King v. If the truſtees, under a road act, turn a road through an 

the Comnuſſion- incloture, and make the fences at their own expence, aud 

ers of the Llan- . 

Allo dittrict of repair them for ſeveral years, they cannot be competled to 

Roads in Car- Continue ſuch repairs, unleſs there be a ſpecial proviſion in 

marthenſhire, the act to that effect.— This was a rule, calling on the de- 


Hil. Ter. : > : 2 
8 8. fendants, who were the acting truſtees for the Llandilo 


a Ter, Re. 232. liſtrict of the roads appointed under an act, 5 Ges. 3. for 


widening and repairing certain roads in Carmarthcnthie, 
contruued by an act of the 26th of Geo. 3. to ſhew caute why 
a mandamus ſliould not iſſue, commanding them to c:uſe to 
be repaired a wall on each tide of the road, leading through 
the church-yard of Llandilovaur, in the ſaid county. In 
the year 1765, an ancient road leading through the town of 
Llaudilovaur, which went along the outſide of the church- 
yard, was, by an order of the truſtees, carried through the 
middle of the church-yard ; at u hich time the truſtees cauſed 
a wall to be built at their ſole expence on each fide of the 
road fo diverted, which they have ever fince repaired til 
within the laſt three years. By a clauſe in the ſeventh folio 
of the act it is enacted, © that the truſtees ſhall apply the 
* money raifed by the tolls, &c. in erecting gates and toll- 
„ houſes, and repairing and widening the ſaid roads within 
« their 1eſpective diſtricts, and defraying the neceſſary coils, 
charges, and expences, attending the fame, and the exe- 
cution of the faid act.” On ſhewing caule it was con- 
tended, that the mandamus could not be granted unleſs it were 
thewn, 1ſt, that fo other perſons but the truſtees were habe 
to repair; 2diy, that the truſtees were bound to repair und-r 
the act; and, 3dly, that there was no other way of trying 
the queſtion relative to the liability of vepairing.—Asp— 
HURST, J. As no clauſe is inſerted in the act which throws 
the onus of repairs on the truſtees, we cannot make them 
liable. —BuLLER, J. We cannot make the truſtees liable 
by impiication, if the act has not expreſsly declared them to 
be ſo. What is meant by a road in the act is the ſurface 
over which the ſubjects have a right to paſs. —GRosE, J. 
Suppoſe truſtces, under an act of parliament, ana four 
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through private property, for which the party is entitled to 14 
{isfaction, the jury, in aſſeſſing the damages, muſt be taken 1 
to give him as much as will, beſides the value of the land, | 
indemnify the party for the expence of keeping up the fences 
between the road and the encloſure. Rule diicharged. a | 
The commiſſioners appointed by 6 Ges. 3. c. 78. (an act The King v. 1 
for dividing and encloſing certain lands in the pariſh of C. che inbabitants 4 
which . that the public roads to be ſet out by chem ie 5 
{hould be repaired in ſuch manner as other public roads are 3; Geo. 3. BR. 
by law to be repaired, and that the private roads ſhould be“ Ter. Rp. 20. 
repaired by ſuch perſon or perſons as they ſhould award, have _ 
no power to impoſe on the pariſh at large the burden of re- 
pairing any of the private roads ſer out in purſuance of the 
i&,— This was an indictment againſt the inhabitants of the 
pariſh of Cottingham, in the Eaſt * of the county of 
Vork, for not repairing a road, called Buſky Firth road, 
leading out of the road called the North Carr road, lyin 
within the pariſh, It was _—_ in the indictment that | 
the commiſſioners, appointed under an act, 6 Geo. 3. c. 78. | 
for dividing and encloſing certain lands in Cottingham, ſet 
out the road in queſtion, particularly deſcribing it, and | 
awarded that it ſhould be for ever thereafter a private way or 
road for the uſe of the ſeveral owners of lands and grounds 
in Cottingham, their tenants, leſſees, heirs and aſſigns, and 
their ſervants, horſes, cattle, carts, and carriages only, and, 
after ſerting out other roads, directed that all the roads by them | 
awarded, whether public or private, ſhould be maintained and | 
repaired by ſuch ways and means, and in ſuch manner, as the | 
public highways were repaired by the laws of this realm. It 
was then alleged that the road was in ſuch decay that the 
ſeveral owners of lands in Cottingham and their tenants, &c. | 
could not paſs, &c.; and that the defendants ought to repair | 
it. The defendants pleaded that no allotment was made to, g 
or to the uſe or benefit of, the inhabitants of the pariſh in 
purſuance of the act; and that at the time of making the 
award under it the inhabitants of the pariſh were not liable 
to repair the private road in queſtion, or any other private 
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toad leading out of the North Carr road, or any other pri- | 
rate road in, through, over, or upon the lands directed to be 
encloſed, &c. To this plea the proſecutor demurred. — | 
THE QUESTION was, Whether the commiſſioners had or | 
ad not exceeded their authority in direCting the pariſh of 


Cottingham to repair this road ?—PER CURIAM :—lt is x 
contended, that the legiſlature mear.: that the parith, who J 
derive no benefit from the act, ſhould be made ſubject to the 
burden of repairing this road. To be ſure, if ſuch were the 
politive direction of the act, we ſhould be obliged to conform G 
lo it, however hard it might preſs upon the p:rith : though 
# luch were the neceſſary and inevitable conſtruction of it, 
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we would defer giving our judgment until the parties àg- 
grived had an opportunity of applying to the legiſlature to 
correct the act. But the fair conſtruction of the at delivers 
the legiſlature from the imputation of having intended to 
throw a burden on thoſe who were not bencfited by the 


encloſure. The act impowers the commiſſioners to ſet out 
all the roads, adding that the public roads ſha!l be repaired as 
other public roads are repaired; and that the private roads 
ſhall be repaired by ſuch perſon and perſons, and in {uch manner, 
as the commiſhoners ſhall direct. And the queſtion is, 
Whether the words “ perſon and perſons” extend to any 
ſtrangers that the commiſſioners ſhall name, the inhabitants 
of Cornwall or Yorkſhire, for inſtance, or whether they 
muſt be confined to ſuch perſons as are intereſted in the ench- 
fere ? The clauſe embraces two diſtinct objects; the public 
roads, and the private roads. With reſpect to the former, 
It directs that they ſhall be repaired in ſuch manner as other 
public roads are, that is, by the pariſh : then having diſpoſed 
of the public roads, ſpeaking of the private roads, it ſays, 
that they ſhall be repaired by ſuch perſon and perſons; as the 


_ commiſſioners ſhall direct; but this cannot be underſtood to 


mean any perſons in any diſtant part of the kingdom, but 
ſuch Res H intereſted in the encloſure as the commiſhoners 
thought ought to bear the burden, As to the public roads, 
the pariſh would have been bound to repair them, without 
any direction in the act: but they were not bound to repair 
private roads; and, therefore, this power was given to the 
commiſſioners, who are to direct by whom the expence of 
repairing them ſhall be borne. But when the commiſhoners 
directed that the pariſh at large ſhould repair theſe private 
roads, they exceeded the authority veſted in them by the act. 
Juda ment for the defendants, 

his was an indictment againſt the defendants, who were 


ſurveyors of the highways for the townſhip of Bradford, jr | 
z R. 4iſobedience to an order of two juſtices made upon them pur- 
ſuant to the ſtat. 13 Geo. 3. C. 78. ſ. 16. by which it is 
enacted, „That if it ſhall appear, upon view of two or more | 


4 juſtices, &c. that the ground or ſoil of any highway be- 
« tween the fences thereof is not of ſufficient breadih, they 
« may order it to be widened and enlarged, or diverted ard 
« turned.” The defendants pleaded, that certain peric 5, 
particularly named in the plea, were bound ratione en 4 
to repair the ſaid highway, and had always uſed and bee ac- 


euſtomed to repair it; and that inaſmuch as the inhe tents 


of the townſhip of Bradford, at the time of making ne ſaid 


order, were not liable to repair the ſaid highway, or any 
part of it, the ſaid order was void. To this the e was 4 
demurrer, and joinder in demurrer.—THE QUE" TION % 


M betber the flat. 13 Geo. 3. c. 78. empowers juſtices te wo : 
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reads repairable by private perſons ratione tenure ? and that it 


18 did, it was obſerved, that the 13 Geo. 3. c. 84. (the general 
% tinpike act) Cf. 63. after reciting, © that parts of highways, 
eis il « &c. have been diverted by legal authority, and douln have 
'0 ll « ariſen, or may ariſe, whether the inhabitants of any pariſh 
the „ liable to repair the old highways by ſtatute duty, tenure, or 
$4 « otherwiſe, ought to repair, or contribute thereto, it 
*. « CENACTS, that ſuch perſons ſhall be liable to repair ſo 


much of the new highway as ſhall be equal to the burden 
of the old'.” The defendant contended, Fri, that the 
yrovifions of the ſtat. 13 Geo. 3 c. 78. relative to the widen- 
ing the narrow highways, did not extend to roads repair- 
able by private perſons ratione tenure. But, 2dly, ſuppoſing 
it did, there is a particular proviſion by ſtat. 13 Geo. 3. c. 78. 
. 50. impoſing a fine of not exceeding 5l. nor leſs than 108. 
in caſes where no particular penalty is before impoſed ; and 
no particular penalty is impoſed in this caſe ; that, therefore, 
this proviſion ought to have been purſued, and not the remedy 
by indictment. PER CURIAM: It would be a ſtrange con- 
ſtruction of the ſtatute, to ſay that the order of the juſtices is 
not legal. The very ſame ſection (16) that empowers the 
juſtices to divert or turn an old road, gives them, likewiſe, 
a power of widening ſuch as are too narrow. The words are 
general If any highway,” &c. and are clearly large 
enough to include a/l roads. It would be monſtrous, there- 
hre, to ſay, that when the legiſlature was directing, that 
perſons liable ratione tenuræ to repair roads diverted ſhould 
contribute in the ſame proportion as forinerly, they did not 
mean they ſhould contribute towards widening ſuch as re- 
quired widening. As to the mode of proſecuting, there is no 
doubt but the juſtices may proceed ſummarily under the act, 
i they think proper: but they may eleCt to proſecute at 
common law for diſobedience to an order of uſtices. is an 
oft-nce at common law, and, therefore, puniſhable by in- 
3 penalty given by the ſtatute is only accumu- 
ative, 
The old highway act, 7 Geo. 3. c. 42. ſ. 1. directed, Rex v. 
© that upon the 22d of September in every year (unleſs that Pettiward, ef al. 
* day ſhall be Sunday, and then on the day following), n 
* conſtables, headboroughs, tjchingmen, churchwardens, Ir. Ter. 
„ {ſurveyor or ſurveyors of the highways, and houſeholders,9 Geo. 3. RR 
being aſſeſſed to any parochial or public rate, ſhall aſſem-4 B. 2482. 
Able together at the church, &c.; and the major part of 
them ſo aſſembled, ſhall make a liſt,” &c.(1) And the queſ- 
uon intended to be brought before the Court was, Whether 
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(1) The new highway act, 13 Geo. 3. c. 78. f. 1. contains a ſimilar 


ection. 
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| « it was efſential'y requiſite, that ſome perſon or perſons cf 
| 0 . —— 18 : 4 proj 
each body particnlarly ſpecified in the act of parliament 


« (conſtables, headboroughs, tithingmen, churchwardeus, he) 

„ ſurveyors, and houſeholders), ſhould be preſent at the 70 

* pariſh meeting appointed for naming the perions to be fe- 5 

& turned to the juſtices?” or, in other words, « Whether B 

« the conſtables, headboroughs, tithingmen, churchwardens, W. 

« ſurveyors, and houſeholders, were made con{tituent parts | 5 

4 f ſuch aſſembly, ſo that ſome of each body muſt neceſ- . 

« tarily be preſent, as being of the gusrum? - The Court E 

had great difficulty, how to come at the queſtion in the lituation Fo 

of the preſent cafes and thought proper to diſcharge the pre- "my 

ſent rule. But they ſeemed ro incline very ttrongly, that the 0 
legiſlature only meant it to be a full parochial meeting, 5 

without intending that each of theſe bodies ſhouid be ſucl! WM. k 

eſſential conſtituent parts of it, that their acts would be au- FF 

nulled and made yoid by the abſence of the churchwardens, or lu, 

of the conſtables, or headboroughs, or tithingmen, or other 17 

reſpective denomination. Mr. ſuſtice As ro N obſerved, that 5 

a conftable might, perhaps, die juſt before tlie meeting ; or * 

might abſent himſelt on purpoſe to fruſtrate the effects of the "a 

meeting : and it was not probable that the legiſlature meant 5 

that ſuch abſence ſhould render the acts of the meeting nul 15 

and void. | F 4 

The King v. The magiſtrates are not bound to appoint ſurveyors of the n 

C. Baldwin, highways from the liſt of perſons returned to them under ſtat. 8 

11 * 13 Geo. 3. c. 78. if in their opinions the perſons named in the . 

37 Geo. 3. B. R. liſt are not qualified: but they may appoint other perſons of tel 
7 Ter. Rep. 169 the pariſh who are qualified. This was a rule to ſhew cauſe ll © 

| why a mandamus ſhou!d not iſſue to the defendants, jufticesot the we 

peace, commanding them to nominate andappoint one or more * 

perſons named in the liſt of twenty-one perſons made and re- ne 

; turned to them, according to the direCtions of the ſtatutes, at a "ih 
ſpecial ſeſſions, It appeared, that on the 22d of September, at a * 

pariſh meeting, convened according to the directions of the 3 

general highway act, a liſt of twenty-one perſons was made, 81 

among whom were J. Kerton and R. Southby,and was delivered ng 

to the juſtices, &c. That on the 5th of November follow ing, _ 

the defendants appointed V. Kerton, R. Southby, and one IV. 9 2 

Cbivers {who was not named in the liſt) ſurveyors for the year: Wc 

and the ground of the motion for the mandamus was, that 6 þ 

the juſtices had not appointed all the three ſurveyors from ie. 0 

liſt of twenty-one perſons returned to them: another objec- Wi , : 

tion was alſo taken to the appointment of the three iurveyors, .. . 

namely, that they were not appointed for the whole pariſh, 1 2 

but only for inferior diſtricts within the pariſh.—Lord Te 

Kenyon, Ch. J. By the firſt ſection in the act of parliament, . n 

if the liſt of perſons returned to the juſtices does not contam an 


| the names of perſous whom the juſtices think qualified, the 
| Juices 
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uſtices may appoint any other perſons of the pariſh who are 

roperly qualified. If, indeed, the magiſtrates act corruptly, 

they may be puniſhed for an abuſe of their diſcretionary 
wer: but no corruption is even ſuggeſted in this caſe. The 

its are directed by the act only for the purpoſe of aſſiſting 

he magiſtrates, who, in many inſtances, might not, perhaps, 

ow a ſufficient number of perſons fit to ſcrve the office. 

With regard to the ſecond objection ; it appears that this has 

deen the mode of appointing ſurveyors in this pariſh for 

{veral years paſt. And in many other parts of the country 

the ſurveyors are appointed for townſhips and other ſmall 

aſtricts. But, at any rate, if there be any objection to the 

yoinment of the ſurveyors, the party objecting ſhould 

tit remove the appointments by certiorari, and then move 

o quaſh them. Rule diſcharged, 5 
No appeal lies to the quarter ſeſſions againſt the allowance The King w. 


of the accounts of the ſurveyor of the highways under the the Juſtices of the 
ut, 13 Geo. 3. c. 78. Upon a rule to ſhew cauſe why a cer- IO 8 
trar thould not iſſue to remove all orders made at the laſt E. Ter. 
general qua rter-ſeſſions of the peace, held at Wakefield on 34 Geo. ;. B. R. 
tie 16th of January laſt, on an appeal of T. Faſter againſt 5 7+ $2. 929+ 
ne allowance of the accounts of the ſurveyors of the high 

ys of the townihip of Heptonſtall in the ſaid riding, it 

peared, by the affida vits, that on the 2d of O ober, 1793, 

the account of the ſurveyor of the highways was produced 

ata veſtry of the inhabitants of the rownſhip, when ſeveral 

tems were objected to; upon which ſeveral of the inliabi- 

ants, who were diſſatisfied with the accounts, attended, to- 

rether wit the ſurveyor, at the petty- ſeſſions held at Halifax 

en che 16th of October, before three juſtices, when the 

jullices unanimoully allowed the account and confirmed the 

ame. An appeal was entered againſt this determination at 

ie next quarter- ſeſſions, and the Court diſallowed the ſeveral 

ems objeCted to, amounting to 193]. 1 58. 7d. and ordered 

tie reſpondents to refund that ſum to the inhabitants of the 

twnſhip. The queſtion aroſe on the 13 Ges. 3. c. 78. ; the 

geh ſection of which enacts, that the ſurveyur ſhall enter 

In booh s the ſeveral ſums which he ſhall receive and diſburſe 

in that character, © and ſhall produce ſuch books and the 

" aſſeſſments made within that year, for the purpoſe of this 

* act, unto the inhabitants of the parith, &c. at a veſtry to be 

held for that purpoſe within fifteen days before the ſaid 

* ſpecial ſeſſions ſo 10 be held in the week next after Mi- 

* cnacl nas quarter-ſeſhons, to the intent that the ſaid ac- 

* counts, &c. may be inſpected by the inhabitants, 8c. : 

" and every ſuch ſurveyor ſhall, after the ſaid books and 

A afeflinents ſhall have been produced at ſuch meeting, take 

* the ſame to ſuch juſtice of the peace fo: the limit wherein 


* luch pariſh, &c. doth lie, and on ſuch day, and at ſuch 


et hour 
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* hour, as ſhall be agreed upon at ſuch meeting, ſome day 
after the ſaid meeting of the inhabitants, and before ſuch 
c Jaſimentioned ſpecial ſeſſions; and then and there verify 
* ſach account, or any part thereof, upon oath, if required; 
4 and ſuch juſtice may allow ſuch account, if he find it juſt, 
« or poſtpone it until ſuch ſpecial ſeſſions, if he find cauſe | 
« for ſo doing; in which caſe it may be ſettled and allowed 
«c 
4 


at ſuch ſpecial ſeſſions, after the parts objected to by ſuch | 

juſtice ſhall have been explained and verified by proper 
evidence to the ſatisfaQuion of the juſtices at ſuch ipecial | 
« ſeſhons; and in caſe any articles containe'! in ſuch ac. | 
« counts ſhall not be explained and proved to the ſuisfaction 
ce of ſuch juſtices, they may difallow the ſame : and whenever } 
c the ſaid accounts ſhall be ſo ſettled and allowed, or dif. | 
« alloved as aforeſaid, all ſuch bouks and afſefſment; ſhall 
« be tranſmitted to the churchwarden or overſeer of the poor I 


for ſuch pariſh, 8&c. to be kept for the uſe of ſuch pa- tha 
4 rith, &c.; and the ſaid ſurveyor ſhali forthwith deliver a be 
&« duplicate of ſuch book and account, &c. to the ſuc- 5 
« ceeding ſurveyor,” & c.: and the 31ſt ſection ena-ts, | " 
| & that if any perſon ſhall think himſelf aggricved by any oe 
B thing done by any juſtice or juſtices of the peace, or cr Wil :- 
« perſon, in the execution of any of he powers given by WM ;: 
c this act, and for which no pariicular method of relief hath WM :. 


« been already appointed, every ſuch perion may appeal iv Wil «+. 
« the quarter-ſeſſions,”” &c. and it dir-cts that their deter- 


———— Xäwͤm— — 


mination ſhall be final and concluſive to ali intents and pur. | ker 

poſes, and takes away the certiorari, — PER CURIAM: This WI |, 

| rule only prays tor a certiorari to remove ail orders made at WI en 
| the laſt quarter-ſeflions upon this ſubject, and it depends on to 

the conſtruction of the 48th and Soth clauſes in the general WW pet 

highway act. It ſeems, from comparing thoſe two ſections, and 

that it was not intended to give the quarter. ſeſſions any juriſ- Wl g 

| diction over this queſtion. The 80th ſection only gives an g 

| appeal to the quarter- ſeſſions in caſes for which no remed) un 

| | is given. Then the queſtion is, Whether or not, unde the Th 

| 48th clauſe, any other ſpecific relief be given for this caſe ! Wil © 

| The 48th * enacts, that the ſurveyor ſhall produce ſuch par 

books (of accoums, &c.) to the inhabitants at a veſtry to be H, 

held for that purpoſe, within 15 days before the ſpecial ſej- ei 

ſions to be held in the week next aſter Michaelmas quarter the 


| | | ſeſſions, that the accounts may be inſpected by the inhabi- by t 
| tants, &c. ; and that after the books ſhall be produced at ſuch fn 


meeting, the ſurveyor ſhall take the ſame to ſuch juſtice, at bab 
| ſuch time as ſhall be agreed upon at ſuch meeting before WI mae 
| the laſtmentioned ſpecial ſeſſions, and ſuch juſtice may allow Wl i. 
| ſuch account, or poſtpone it until ſuch ſpecial ſeſſions, &c. WI i; 
The appointment to go before the juſtice is to be made with Wi jt. 


the-conſeut of che inhabitants and of the. ſurveyor ; and if | * 


they | 
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they all conſent at firſt to go to the petty- ſeſſions, inſtead of 
poing | | | rhet 
:ny of the parties can afterwards object to it. The juſtices 
x the petty-ſeſſions have the ſame power over the ſurveyor's 
accounts that any one juſtice has. Then as a remedy is 
rivenin this caſe in the 48th ſection, the juſtices at the quarter- 
ſeſnons had no juriſdiction to receive this appeal, and we are 
bound to grant a writ of certrorar! to remove the proceed- 
ings at thoſe ſeſſions.—Rule abſolute. 


before the magiltrate, it may be doubted whether 
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of tie accounts of the ſurveyors of the highways under the N 


13 Geo. 3. c. 78, —In conſequence of the certiorari which was 
granted in the laſt caſe,it was now moved to ſet aſide the above 
on er of ſeſſions, on the ground that the ſeſſions had no juriſ- 
diction.— PER CuRIlam: The argument in fupport of the 
uriſdiction of the quartet-ſeſſion proceeds on a ſuppoſition 
thi that part of the clauſe, which directs the books, &c. to 
be kept for the uſe of the pariſh, does not apply to the al- 
lwance of the accounts by a ſingle juſtice, but it is only ap- 
phcable to the allowance at the petty-ſcflions. But that is 
not the true conſtruction of the clauſe. The ſingle magiſ- 
rate may allow the accounts, if he pleaſe : but if he has any 
ſchculty, he may refer them to the petty-ſeſſions, where 
ey are to be examined and allowed; “ and when the ſaid 
„accounts ſhall be ſo ſettled and allowed,“ that is, either 
the ſingle juſtice, or by the petty-ſeſſions, they are to be 
kept for the uſe of the pariſh, &c. And this mode of al- 
hwing the accounts was preſcribed for the purpoſe of pre- 


r. Ter, 


itchell, 


er at, 


34 Geo, 3 B. R. 


5 Ter, Ren. 701. 


renting any appeal to the quarter-ſeſſions. It appears clearly , 


to have been the intention of the legiſlature to {ubititute the 


petty-ſeſſions for the quarter-ſeſhons, to prevent the expence 


and inconvenience that would attend an appeal to the latter 
iganſt the ſurveyor's accounts.—Rulze ablojute. 


The inhabitants of a pariſh, into which a road is turned by wheelet 2. 
turnpike truſtees, are not bound to do ſtatute work thereon.— C. oper, 


Ihe truſtees of a turnpike road in Derbythire had, by virtue 
of their powers, altered a road, which ran through the 
parith of Middleton, and carried it through part of the pariih ot 
Hyam ; the truſtees had diſtrained the plainutt's goods, he 
being an inhabicant of Hyam, for not doing ſtatute work on 
lie faid new-made road. PER CURTAM : The roads, being 
the act to be repaired, in the ſame manner, and by the 
ſame perſons, as were formerly uſed to repair them ; the in- 
habitants of Hyam could not be obliged to repair the new- 
made road: but whether the inhabitants of Middleton 
hauld be bound to repair this, as the old road ſtill ſub- 
e. give no opinion; but rather iacline that they 
mull not. 


Vol. III. Z 2 ä FFhat 
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Waite v. What ſhall be deemed a highway (x).]—That branch oft * 

Smith, &t ol. 19th clauſe of the 13 Geo. 3. c. 78. which directs t 

39 Geo. 3. B. R. when any highway hath been diverted above twelve months, dl 

| 8 Ter. Rep. 133. &c. if a new highway hath been made in lieu there, | ol 

& &c. and the ſame hath been acquieſced in, &c. every uch by 
„ new highway ſhall, from thence for th, be the public hugh or 
| „ way, 18 retroſpective only.— Lo treſpaſs for breaking and eu 
| entering the plaintiff's cloſe, called the Higher Butts, in he WM 
| perith of Barnoldſwick, in the county of Y ork, and pulliuy | ” 
down the gates there, the defendant pleaded firſt not guilty, a 

and Leun e, = ſpecial juſtification, that at the time wien, WW << 

&c. there was a common king's highway, in, through, and u. 

over the ſaid cloſe leading from Barnoldſwick, &. t WM ;: 

Thornton, &c. in the ſaid county, &c. and becauſe he u. 

gates in the declaration mentioned were erected acrols the the 

j | ſaid highway, which was thereby interrupted, the defcndaut nea 
| pulled them down, &c. The replication traverſed the high- 7M 
| | way. At the trial the jury found a verdict for the detend. WM « ; 
ants, ſubject to the opinion of this Court on the tolluwiz «, 

| caſe: At he time of committing the tretpaſs the plaintiff | « | 
| Was occupier of the cloſe called the Higher Butts, as tenant 4 2 
| to Mr. Bagſhaw. Previous to the year 1792 there was 13 s 2 
B commun. highway over the ſaid cliſe ; and, in that year, , Wil «, 


highway leading from Barnoldſwick to Thornton, in the i,ẽſ « » 
county, was ſtopped up by the Leeds and Liverpool canal bety « }} 


| cut acroſs it; and a new road, leading from Barnoldſwick t Wil + 
| | Thornton, was then miele by the Leeds and Liverpo:l canal Heu 
i company, acroſs the ſaid cliſe called the Higher Butts, being hs 
{ then in the occupation of a different tenant, in the place ot rioh 
the highway ſo obſtructed. The old road was ſo topped up | ent 
and he new road made by the canal company without any tent 
oder 01 authority from any jultices of the peace, and without 2 
app! ing for or obtaining the licence of Mr. bagfpaw tor 5 5e 
| tht puipoſe. In September, 1792, Mr. Bagſhaw was iu an 
| Craven, where the roads lie, and then knew of the nevv Wl 2, 
| road having been made. He left Craven a few days ater, was 
| and continued abſent till 1794. No complaint was made to WW , 
i the canal company till 1794, when Mr. Bagſhaw returned the ; 
| ; | into Craven. No ſuit or protecution was Commenec. d wirlun emp 
| a year .Qtter the road was fo. diverted and turned. Ile near 
| new road has been uted by the public, in lieu of the old roac, ther; 
| fou the tine when the old road was ſo {topped up as atvic- | All 
: = Care 
| teren 
(1) Miter v. Taylor, Ea. Ter. 9 Geo. 3. 4 Burr. 2347.—1f land be tiruc 
thrown into the high way, the intent there precedes the right: as 50 p in oy 
given, fo it may be uſed . but the intent circumſcribes the right, Fee. 
it with cattle, and an action lies: there you exceed the purpole of the _ 
n a. 


gift, and become a Wrong deer. Drœr. fer Afton, J. 


ſaid, 


n ti 
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lid, until the time of committing the treſpaſs ; and the new 
toad is nearers and more commodious to the public, than the 


„d road. At the time when the treſpaſs was committed, 


which was in the preſent year, the new road was ſtopped up 
by a gate, and gate poſts tet acroſs it. The defendants eu- 
red into the cloſe called the Higher Butts by order of the 
canal company, to whom they were ſervants, and pulled 
lown the gates and poſts by which the road was obſtructed 
a aforeſaid —THE QUESTION was, Whether, under the 
ciicumſtances ſtated, the new road, made by the canal 


company, over the cloſe in queſtion, is, or is not, a public 


\ybway. The queſtion turned on the conſtructiou of the 
atute 13 Geo. 3. C. 58. ſ. 19. which after providing that 
two or more juſtices of the peace may, with the content of 
he owner of the land, divert any highway, ſo as to make it 
rarer or more commodious to the public (which part of the 


cauſe is clearly proſpective), proceeds to direct that * where 


any highway, &c. hath been diverted or turned above twelve 
« mouths, either from neceſſity, where the ſame hath been de- 
« troyed by floods, or flips of the ground on which it was 
* made, Sc. if new highways have been made in lieu theres, 
nearer or more commodious to the public, and the ſam: have 
« been acguieſced in, and no ſuit or proſecution hath been com- 
« menced for the diverting or turning the ſame, every new 
highway, &c. ſet out and uſed in the place of that fo di- 
' verted and turned ſhall, from henceforth, be the public high- 
© way.”—PER CURIAM: This appears to be a moſt vexati- 
bus attempt on the part of the defendants to injure the plaintiff's 
right of property; and, on conſidering attentively ihe dijfer= 
ent words uſed in the act, it cannot be juſtified. The in- 
tention of the legiſlature is perfectly clear, they meant to give 
tower to juſtices, in certain caſes, to divert roads in future, and 
t put an end to all further diſputes reſpetting theſe that had been 
turned, even without authority, provided the new roads had 
len uſed and acquieſced in for a twelvemonth before. BUT there 
was n reaſon why thoſe that ſhould be diverted without authority 
ter the att paſſed, ſhould be conſidered as legally diverted under 
the ad, becauſe whenever it ſhould be thought, by thoſe wha are 
empetent to decide upon the ſubject, that another road may be 


rarer or more commodigus to the public, that aft gives au- 


Yority to two juſtices to divert it, under certain circumſtances. 
All the expreſſions in the different ſections of the act are 
carefully uſed to expreſs that intention, and to mark the dif- 
rence between the future and the paſt. A different con- 
action would be productive of groſs injuſtice ; for, then, 
u every caſe of a minority, or of the abſence of the owner, 
aud even in other caſes where the tenant choſe to acquieſce 
new road being uſed, or to collude with thoſe who uſed 


y tlie uſing of it for a twelvemonth would be conclufive evi- 
Z 4 2 | dence 
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dence of the right againft the owner of the land, though he 
had no means of preventing it by bringing an action of tre{- 
paſs, not being in poſſeſhon. —Poſtea to the plaintiff, 

It is not a good juſtification in treſpaſs that the defendan: 
has a right of way over part of the plaintiff's land, and that 
he went upon the adjoming land beauſe the way was im. 
paſſable from being overflowed by a river. — Treſpaſs for 
breaking and entering the cloſe of the plaintiff, at the pariſh 
of Otley, in Yorkſhire. The defendant pleade'l ; r{t, The 
general iſſue; 2dly, A right of way, by preſcription, through 
a lane of the plaintiff's contiguous to the /ocrs ui, quo, to ley 


bridge, on the river Wharfe; that the tenants and «cenupioys if 
the locus in quo Tere, from time whereof, &c. by rain if 


their tenure, bound to repair the lane, and the banks thereof next 
o the river ; that, at the ſeveral times when, &c. the lane was 
out of repair and overflowed with water, fo that the detend- 
ant could not uſe the way without imminent danger ot the Jo! 
of his life and goods; and that he neceſſarily went int: 
through, and over, the locus in que, as near to his faid wi 
as he poſſibly could, as it was lawful for him to do for the 
cauſe aforeſaid : 3dlv. That the /acus, &c. lay contig aous to 
a lane of the plaintiff's, and that the faid lane was adjoining 


to the river Wharfe ; that the defendant had a riglit et 


way by preſcription, through and over the lane; and that 
becauſe the lane and way were over flowed with water from the 
ſuid rrver, ſo much that the detendant ce not, at the fever 2} 
times, &c. paſs or repaſs, he did neceſſarily go out vi the tail 
way, as near to the ſaid way as he pothbly could, nit, 
through, and over, &c. The plaintiff having traverted the 
preſcription to repair, laid in the tirſt ſpecial plea, and the 
riglit of way laid in the lait, the caute came on to be triech 
and the fury found for the plaintitf, on the generol Hue ani 
the tirit ſpecial plea, and for the defendant on the laſt. A 
rule was obtained, to ſhew cauſe why there ſhould not be 4 
new trial on the iſſue found for the defendant, as having been 
tound againſt evidence, which rule was, upon argument, 
diſcharged. Afterwards a rule was obtained to ſhew caule 
why the plaintiff ſhould not be at liberty to enter up judgment 
en that iſſue, as well as the others, notwithſtanding the find- 
ing of the jury, onthe ground, that, in point of Jaw, although 
the defendant had the right of way through the plaznuf 's 
Zloſe, he was not entitled to go upon the adjoining land of the 
plaintiff, when the way was out of repair. It was then ob- 
jected, that it had been applied for too late, for that it was. 11 
che nature of a motion in arreſt of judgment; and the prag 
was ſtated to be, that ſuch a motion could not be made ati 
a new trial had been moved for, unleſs the Court, upon gralt- 
ivy the rule tor a new trial, ſhould have given leave, it that 
mould he diſcharged, to tollos it by a motion in arreit 0! 

judgment. 
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the maſter, THE Cour declared their opinion, that a mo- 
ton in arreſt of judgment may be made at any time before 
ulgment is entered up, and that the preſent motion, being 
of the ſame nature, was not too late. It now appeared, that 
he officer, by miſtake, had entered a verdict for the de- 
fendarit on all the iſſues; upon which it became neceſſary 
for the plaintiff's counſel to move for a rule to thew cauſe, 
why the po/tea ſhould not be amended, from the judge's notes, 
zrceably to the finding of the jury; and that the rule then 
before the Court ſhould, in the mean tune, be enlarged. 
The p:Zea was afterwards amended, and, this day, the 
queſtion on the validity of the laſt plea was argued: and, for 
the defendant, it was argued, that it is clear law, eſtabliſhed 
bea number of caſes, particularly that of Abfor v. French, in 
Shower, B. R. MH. Jo Car. 2. 2 Show. 28. Lev. 234. and 
Henn's caſe, 8 Car. 1 Sir V. Jones, 296. that, where a com- 
mon highway is out of repair, by the overflowing of a river, 
or any other cauſe, paſſengers have a right to go upon the 
ajacent ground, Lord MANSFIELD mentioned, that Black- 
gane, in his commentaries, expreſſes an opinion, that the 


lay of England correſponds with the Roman law, on this 


point, extending the right of going on the adjoining ground, 
hen a road is out of repair, to private as well as public 
ways, 3 Bl. Comm. p. 36. and that Compns, in his Digeſt, 
ſens to have entertained the ſame opinion, Cem. Dig. Tit. 
Cimin, D. G. Lord MANSFIELD, Ch. j.— The queſtion 
3 upon the grant of this way. Now it is not laid to be a 
grant of a way, generally, over the land; but of a preciſe 
pcciftic way. The grantor ſays, “you may go in this par- 
ticular line, but J do not give you a right to go either on 
the right or left.” I entirely agree, that by common law, 
he who has the uſe of the thing ought to repair it, The 
gramor may bind himſelf ; but here he has not done it. He 
has not undertaken to provide againſt the overflowing of the 
fer; 
by the neglect of the defendant, Highways. are governed b 

a ditterent principle. They are for the public ſervice, and if 
the uſual tract is impaſſabſe, it is for the general good that 
people ſhould be entitled to paſs in another line. WILLEõ, J. 
and ASHHURT, J. of the fame opinion.—BuLiLER, J. It 
this had been a way of neceflity, the queſtion would have 
required con{ideration, but it is not ſo pleaded, It does not 
wear that the defendant had no other road. There can be 
no zround tor a repleader, for the plea is tubſtantially bad; 
hefe is no fact alleged in it, which could ſerve any purpoſe 
tw deny, or go to iſſue upon. Rule abſolute. 


juſtices have power to ſtop up roads under the general Page, eſg. v. 


bigaway act, in caſes only where a new road is {et out.— 


uloment. After ſome conſideration, and conference with 


and, for ought that appears, that may have happened 
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In 1574 a road in the pariſh of Cobham, in the county of 


Surrey, leading towards the pariſh of Ockham, in the laid 
cauny, was lawfully diverted and turned by an order of two 
juſtices of the ſaid county, by viyiue of the powers given by 
13 Geo. 3. c. 78. ſ. 19 (1). In June, 1782, azother road, 
the place in which the ſaid treipaſs was committed, in the 
jaid pariſh of Cobham, leading towards the pariſh of Ock- 
ham, and alſo towards Chertſey, Byticet, and other places, 
was ſtopped up by an order of one of the ſaid juſtices, and 
another juſtice for the ſaid county, under the powers given 
by f. 22. (2) of the faid act. A gate was erected by the 
plaintiff ac: of, the road fo ſtopped under the laſt order of 


1782, aid the ſaid gate locked up; and the detendant broke 4 


down the ſame.— THE QUESTION was, Whether the jultices 
under the faid act, ſ. 22. had a power to make the ſaid order 
for topping the road, Where the ſaid treſpaſs was commit- 
ted? If they had, tlie verdict for the plaintiff was to ſtand— 
it not, to be entered tor the defendant. The queſtion upon 
this caſe was, Whether the juſtices who made the laſt cer 
for ſtopping the road, in the place where the treſpaſs was 
alleged to have been committed, and who were not both 6f 
foem the fame as thoſe who made the firſt order, were, unde; 
{. 22. of the act, empowered to make ſuch order ?—Lor! 
MANSFIELD, Ch. J. This is not a general power, but tied 
up to a particular caſe, The power t) ſhut up roads is given 
only, where there is a new road to be ſet out. This ſhew!, 
tnat it was meant to be one entire act of the magiltrates : 
that the two clauſes make one provition, and that the powers 
under them were to make but one tranſaction. The clauſes 


— 


(1) When it ſhall appear, upon the view of any two or more of the 
fail juſtices of the peace, that any public highway may be diverted, ſo 
as to make the fame nearer, or more commodious to the public, &c. and 
the owners of the lands through which, &c. ſhall conſent, &c. it thall 
and may be lawtui, by order of ſuch juſtices, at ſome ſpecial ſeſſions, &c. 
ro divert, turn, and ſtop vp, and encloſe, fell, and diſpoſe of, ſuch old 
h:ghwar, &c. and to purchaſe the ground and ſoil for ſuch new highway, 
&c. by ſuch ways and means, &c. in all refpetts, &c. as heremoetore 
mentioned, with regard to highways to be widenc* or diverted. Ve 


I. 17. 


(2) If in any pariſh, &c. where any highway ſhall be diverted and 
turned by virtue of this act, it ſhall appear to the juſtices, who are herevy 
auihorized to view or enquire into the ſame, that there are other high. 
ways within ſuch parith, Kc. befides that ſo ro be diverted and turned, 
wh. ch may, without inconvenience to the purtic, be diverted into tuch 
new highway hereby authorized to be made, or into any other highway gt 
highways within ſuch pariſh, &c. end the charge of repairing ſuch t1g8- 
way or highways may be thereby ſaved to fuch pariſh, &c. it ſhall nd 
may be lav ful for ſuch juſtices to order ſuch highway or highways walct 
ſhall appear to th:m vancc:ifry, to be ſtopped up, and the ſoil thereof 
eld, &c. | 


A” 


bo « < 
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of * ſo connected that they cannot be ſeparated, =<BULLER, J. 
aid mme wording of the latter clauſe is deciſive, that theſe poweis 
vo e to be exerciſed at the ſame time. I; enacts, that if the 
by zu ies authoriſed to enquire, &c. think, that betdes the 
1d, oc to to be diverted and turned, other roads may be di- 
he WW vente!) &c. they may ſtop them. The orders for this pur- 


ke } dente plainly intended to be made at the ſame time and by 

ee, j te lame mogiſtrates who were acting under the former 

nd WJ cafe — WiLLes and ASHHURST, J. COncuri ing, Poſtea 

en WW © tic detenda::t. 

ne : 

of Proſentment of a highway.]—A preſentment of a highway Rex * 
% eig ov: 07 repair, by . juftice of p ace, upon his own view hee 
es WHT 6 fav rfable generally. -A rule to ſhew cavie why a writ ol, Ter. 

er | nandamis thouid not iſſue, directed to the juſtices of the 4 Geo. 3. B. R. 
it= } peace tor the county of Wilts, comminding them to receive a 
— WHT i prececd upon a traverſe to a certain preſentment made by a b 
„c of peace pn vicw, againit the inhabitants of the 
bing of Connock, in the fame coumy, for not repairing a 

84 hichway within the ſaid tything. The cauſe thewn was, 

Oi | "at a» this affair was a preſentment in the ſeſſions made bj 

©: WHT 2 jiſlice of peace, upon his own knovlcdec. © that the high- 
ay was out of repair,” a general traverſe could not be 

ed | admitted; for though ſuch a preſentment, by a juſtice of 


peace, upon view, be traverſabie, as to all other points, yet 
it 15 concluſive fo far as the view and knowledge of the 
juſtice go'$ ; and the fast of its being out of repair cannot 


be diipu:ed 3 confequently, though a ſpecial traverſe ought 
'S o be received, a general one ought not. —Mr. Juſtice WII. 
5 MoT faid, that a notion had long prevailed, and ſeemed to 
be countenanced by the old books, “that a preſentment, 
5 made by a juſtice of peace, purſuant to 5 Eliz. c. 13. 1. . 
F * of a highway's being out of repair, could not be contro- 
i * yerted as to the fact of its being out of repair; and he 
: anew that the late Mr. Juſtice Abpney was cf that opinion, 
i ans thought „that the ſtatute had truſted the eye of the 
: * juſtice with the view of the repair :”” but he did not 
lnow, he ſaid, of any judicial determination that way. 
Aud he had always underſtood, that for about 30 years 
pait, the notion aud practice had been contrary z and, 


for his own part, he underſtood tuch a preſentment to be as 
traverſable as an indictment. And the act of parliament puts 
t upon the ſame foot: for the word © adjudged,” by the 
00M of twelve men, means nothing more than “ found by a 
© grand jury.” The words of this. act can only apply to 
le repair : and the traverſe puts the fact of its ſufficiency 
'mmediately in iſſue.— Mr. Juſtice YATES obſerved, that 
there is no juriſdiction in this kingdom, where a defendant 
| £4 4 can 


* 


{ 
| 
\ 
| 
| 
| 
; 
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can be convicted unheard (1). And Lord Mansp1:to, f 


Ch. J. thought the reaſons for its being traverſable to be ver: 


ſtrong.— The rule was enlarged.— And Lord Maxsrixup, 


Ch. J. now declared (generally, and without faying more), 


That they were all of opinion, that a mondamur ſhould on, | 


% commanding the juſtices to receive and admit a genera] 
ce traverſe,” Rule abſolute. 


The King». tke A preſentment by two juſtices of a highway as being out of 


inhabitants of : 1 3 
St. Michael, &c.TEPair 3 being traverſed and iſſue joined thereon, a wenire was 


Southan-pton, awarded on the record, for twelve jurors to try the iflue. And 


00 Ka = afterwards the record ſtates, „ That the jurgrs by the ſheriff | 
'O . . . 4 * . . * g * * 
ST. 13. e afcreſaid being called and impanelled for this purpoſe come.” 


and find a verdict for the crown. It was objected, that there 
were no jurors named in the record ; nor that they were 
twelve in number; which it was ſtated, was abſolutely ne- 


ceſſary to appear on the record; and for this were cited /,o, | 


Eiren. 4c. edit. 1614. (383. edit. 1602). 2 Hal. P. C. 2. 
Cro. Eliz. 654. 2 Hawk, P. C. 206. 1 Inſt. 157.— Fu 
CourT were of this opinion, and therefore reverſe the 
. judgment. 
Rex z. inhabi- I his was error from a judgment of the quarter-ſethens 
En pe upon a preſentment by a juſtice of the peace, that from time 
14 Geo. z. B R. Whereof, &c. there was, and yet is, a common highway 
6 . 111. leading from the town of Witton in the county of H. t» 
the village or town of Hartford, in the faid county, for al 
his majeſty's ſubjects to paſs and repaſs on foot π & cr vn 
drain or ditch between the ancient mcolefures, within the parith 
of \Witton, and the town of Hartford; but the fame 15 11 
decay, &c.—T he objection was, that this road was not 141d 
to be in the pariſh of Hartford, or in any other pariſh, but 
over a ditch between inclofures, within the pariſh of Witte 
and the town of Hartford. — PER Curitam: It mv 
alleged to lie in the pariſh : other ite, the pariſh is not hn 
to repair, and therefore, this preſentment is clearly bad.— 
judgment reverſed, 
The King 1, T'his was an indictment for not repairing a highway : and 
the inhabrants it {tated that “ from time whereof, &c. there vas, and yet 15) 
„ « a common and ancient king's highway leading FROM d 
20 Geo: 3 F R. parith of Hatley, St. George, in the county of Cambridgs, 
3 %% Re. 509.0 TOWARDS AND UNTO the pariſh of Gamlingay, in the 
* county aforeſaid, for all the liege ſubjects, &c. and that a 
*© certain part of the ſame king's common highway, cale! 
„ Hatley-way, ſituate, lying, and being in the ſaid parifh 
« of Gamlingay, containing in length, &c. on, &c. was, and 


a —— — ———— — — . ]ĩ]7: ñ . ·ʃ3̃•n 3 — —— — — — ODER. 


41) V. Rex V. Roup el, f 1776. 16 G. 3. . of preſented At 3 cet, 
ter Keeping a bawdy-houfe, a, you II. p. 551 | 
| $5 vat 
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« yet is in great decay,“ &c. After verdict ſor the proſe- 
cutor, it was moved in arreſt of judgment, becauſe it was not 
#1ted in the indictment that the road out of repair was in the 
pariſh of Gamlingay ; on the authority of a caſe in 2 Ro. 
Abr. title“ Indictment,”” m. pl. 19. where an indictment 
for topping a way at D. leading FRoM D. to S. was quaſhed, 
becauſe it was alleged to be from D. which excludes it.— 
PeR CURtAM: The queſtion is, Whether the pariſh of 
Gamlingay are bound of common right to repair the road 
which is defcribed. Now they are only fo bound, if the road 
lies within their pariſh, But the road is deſcribed as leading 
from Hatley unto Gamlingay, which excludes Gamlingay.— 
There was a ſimilar queſtion ariſing on the conſtruction: of a 
turnpike act ſome years ago, reſpecting the road leading 
through Battel to Haſtings, when this Court held that the 
words “„ from” and © to?” were both excluſive, Vide 1 
Burr. 376. And though it is to be lamented that a judg- 
ment 15 to be arreſted on account of the inſufficiency of the 
indictment, after a verdict has been obtained againſt the de- 
fendants, yet we ought not to countenance any negligence in 
thoſe whoſe buſineſs it is to draw indictments ; and it a defect 
in an indictment of this ſort were to be overlooked, it might 
be expected that the fame indulgence ſhould be extended to all 


cthers, The whole of the road deſcribed by the former part 


of the indictment is excluded by the terms “ from” and 
unto; and the latter part is a contradiction in terms to the 
former allegation. In Latch, 183, the ſecond point expreſsly 
determines that the principal objection is a valid one. There 
the indictment was quaſhed, becauſe the road was deſcribed 
to lead from London to Kenſington, which excluded Kenfing- 
ton. And it is there mentioned, that afterwards another in- 


dctment was quaſhed on the very fame ground. Rule | 


abſolute. 


Inditment of Highways. ]—Indi&ments for notrepairinghigh-Rex v. the 
g inhabitants of 


SOOT OS # : H „Ea. Ter, 
been allowed. This indictment ſet forth that there was, and yet, _— der 


5, 4 certain ancient and common king's highway leading from Burr. 2091. 
the namlet of Roxeth in the pariſh of Harrow, in the county 


ways were formerly taken ſtrictly, but of late greater latitudeha 


08 Middleſex, towards and unto the ancient market-town of 
Brentford, in the county aforeſaid ; and that a certain part of 


the faid king's highway, fituate, lying, and being in the 


puiih of Harrow aforeſaid, in the ſaid county of Middleſex, 
leading from Roxeth-place Houſe, in the ſaid hamlet of 
hoxeth, unto a certain place called the Stroud-gate, in the 
lame hamlet, in the ſaid pariſh of Harrow, & c. was out of re- 
Fair, A motion was made, on behalf of the defendants, in 
arreſt of judgment; and the objections were, iſt, That it is 


ail as a king's highway leading from a hamlet : but a hamlet 


18 


- —— — _ * DT . 
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is Teſs than a vill, or town. It ought to be laid as leadin> 
from one town to another. Palm. 389. Bale's caſe, and : 
Hawk. P. C. c. 756. p. 201. f. 1.—2dly, That this is an in- 
dictment for not repairing a road leading from the hamlet ot 
Roxeth to the town of Brentford: yet it deſcribes the de- 
_ fetiive part as being part of a road leading from Roxcth-place- 
houſe, in the hamlet of Roxeth, to the town of Brentford. 
Therefore, the hamlet itſeif is excluded, by the former ex- 
preſſion of «© leading from it:“ but the latter deſcription in- 
cludes it, or at leaſt part of it. 2 Ro. Abr. title Indictment, 
letter MI. pl. 19. is in point. THE Court over-ruled 
the objections. They held it ſufficiently deſcribed by fay- 
ing © that it led from a hamlet:” and they ſaw no in- 
conſiſtency in the deſcription of the part out of repair. It wzs 
obferved that the place out of repair is not deſcribed to be in 
the hamlet. The objection proceeds wholly upon a miſtake, 
The indictment does not fay “ that the part of the way which 
ec is out of repair is in the hamlet of Roxeth:“ it fays that i: 
is in the parith of Harrow.“ The place where they ge 
up the road from its beginning, is indeed detcrib:d to be in 
the han let; and ſo is the place where they leave it: but it 
may 20 through other parts and places which are not within 
the hanzlet. It does not follow, that becauſe the beginning 
in the hamlet, and the end in the hamlet, therefore, no inter- 
mediate part of it can be out of the hamlet. The hamlet of 
Roxcth is excluded, even upon the very principles inſiſted on 


by the counfel for the defendants, For, the words from 


Koxeth-place-houſ- to Stroud-gate, which are both of them 
in the hamlet, exclude both thoſe places, and, conſequently, 
exclude the hamlet in which they are ſituated. So that here 
is no incontiſteney or repugnancy upon the face of the record. 


—Rule diſcharged. 


The King . Upon an indictment for erecting a wall acroſs a highway, not 


N i n 5 ; . © yt N l 
em and ſtating the nuifance to be continuing, there geed not be judg- 


33 ment to abate it: but it is otherwiſe where it is ſtated in the 
20 Geo. 3 B. R. indiciment as an exiſting nuifance. — The indictment itated, that 
u. Na. 142 from time whereof, &c. there was, and yet is, a certam 
common and ancient pack and prime way, leading from 
A. to B. for all the king's ſubjects, and that the defendant: 
on, &c. unlawfully erecied a certain flone wall up andacr's 
the fame pack and prime way, there leading through a certain 
wood called, &c. whereby the ſaid pack and prime way Was 
totally obitructed and ſtopped up, to the great obſtruction and 
delay ot the king's ſobjects going and returning over and 
along the taid highway, and againſt the peace, &. On this 
indi..menat, the defendants were found guilty at the gene. 
quarter-{ethons, which Court afterwards at an adjourned 


{e(hons directed a precept to the ſheriff to abate the nuitance, 


and aftei war'!s at the next general ſeſſions, the ſame Court ad, 


7 , 
uo 
2 2 
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judged that the defendants for the faid nuiſance in the indict- 
ment mentioned, be fined f1x-pence each, and be diſcharged. 
And now, upon a writ of error brought on that judgment, it 
was aſſigned for error that the Court below had nor ordered 
by the ſaid judgment that the nuiſance whereof the defendants 
were indicted and convicted ſhould be abated as by law is re- 


quired Lord Kenyon, Ch. J. When a defendant is in- 


acted for an exiſting nuiſance, it is uſual to ſtate the 
nuſince and its continuance down to the time of taking the 
nguifition 3 it was ſo ſtated in R. v. Pappincau, 2 Strange, 686. 
« ot adhuc exiſtit; and in ſuch cafes, the judgment mould 
be that the nuifance be abated. But in this caſe it does not 
appear in the indictment that the nuiſance was then in ex- 
itence, and it would be abſurd to give judgment to abate a 
ſuppoſed nuiſance which does not exiſt. If, however, the 
nuilance ſtill continue, the defendant may be again indicted 
for continuing it. Judgment affirmed. 
A perſon indicted for not repairing roads ratione tenure The King v. 
hall pay the coſts of the proſecutor.— On an indictment for 28held, 
not repairing a road ratione tenure ; and its being moved that 6 Geo. +. B. R. 
tie defendant might ſubmit to a ſmall fine on a certificate, 1 Black. 602. 
that the road was repaired; without payment of the proſecutor's 
colts. The Court refuſed to ſet a ſmall fine, unleſs the de- 
fendant paid the proſecutor's colts. It was faid, that the 
reaſon of not uſually giving colts in theſe caſes was, becauſe 
the ſtatute of Mill. 3. directs the fine to go to the repair of the 
road; but the Court held that this did not extend to repairs 
ratione tenure ; the fine in this caſe being to be paid to the 
ſurveyor of che pariſh-highways. | 
\ The ſtat. 13 Geo. 3. c. 78. ſ. 64. enacts, that it ſhall be The King v. the 
lawful for the Court before whom any indictment or preſent- oo es - 
ment ſhall be tried for not repairing highways to award colts ,. Geo 4 
to the proſecutor, to be paid by the perſons fo indicted or 7 Yer. Rp 344- 
preſented, / it all appear to the Court that the defence made to 
fuch indi@ment or preſentment aua frivolous. And in this caſe, 
the judge, inſtead of awarding the colts, had merely certified 
on the back of the record, that the defence was frivolous.— 
Tur CourT were clearly of opinion that, as there was no 
preciſe form of words to be uſed, this certificate was in effect 
in awarding of the cofts. | 
But the coſts can only be awarded by the Court before The King v. the 
whom the indictment is had. —It was moved for a rule on ihibtents of 
Pifzrd, th ſecutor of this indictment, to compel him to cet 
Ya, Me pro ? P Ea. Ter. 
Pay to the defendants their coſts, on the ground that this was 33 Geo. 3. B. R. 
2 vexatious proſecution, under the ſtat. 13 Geo. 3. c. 78. ſ. 65, 5 Ter. Rep. 278. 
which & enables the Court before whom an indictment is 
tried, for not repairing highways, to award colts to the perſon 
dicted to be paid by the profecutor, if it appear to the ſaid 


court that ſuch proſecution was vexatious.” An affidavit 
h Was 


eter ͤ—Ag A ⁊ —— 


716 Highways and Turnpikes. 


was produced containing the grounds of the application; and 
it was contended, that as the indictment had been removed 
here by certiorari, and there had been no proſecution below, 
- this was the proper court to award coſts. And a caſe wi; 
mentioned before Nares, J. on the Oxford circuit, in which 
that learned judge, thinking he had a diſcretion under the 
ſtatute 8 and 9 JJ”. 3. c. 11. either to certify or not that the 
treſpaſs was wilful, did not certify ; but that afterwards the 
court of Common Pleas, on an application to them, held that 
the ſtatute was compulſory.— SFD PER CURIAM: The 
{tatute only gives the Court, „before whom the indictmen 
is tried,“ power to award coſts. An ap»licatioi: ſhould 
therefore have been made to the judge at / privic, who might 
have awarded coſts to the defendants : but we have no ſuch 
power. Iu the cafe alluded to, although the Court above 
thought that the ſtatute of . 3. was imperative on the judge 
at ne privs to certify, they did not think that they had any 
authority to grant the certificate themſelves. Rule refuſed. 


Firtitle ex dim, Turnpite Roads. ]— The truſtees of a public turnpike act, 


Nlytton, et al. v. which empowers them to erect toll-houſes and mortgage the | 


Gilbert et al. . > OT On 
Mic. Ter. tolls, and which declares that there ſhall be no priority among 


-$ Geo. 3. B. R. the creditors, have no power to mortgage the toll-houſes or 


@ Jer. Rep, 169. gates: and if in fact they have made ſuch a mortgage and an 


ejectment is brought againſt them by the mortgagee, they are 
not eſtopped by their deed from inſiſting that the act gives 
them no ſuch power.—The defendants were nominated 
truſtees under the 11th Geo. 3. c. 87. for repairing and 
widening the road between Cheadle and Leek, in the county 
of Stafford, and for other purpoſes therein mentioned. he 
truſtces are authorized by the act to erect turnpikes and toll, 
houſes: and the right and property thereof, and al the ma— 
terials of the ſame, are thereby veſted in them. And feven or 
more of them are enabled by writing under their hands ani 
ſeals to /ca/v the /aid tolls. And they are further authorizes 7: 
tale up at intereft any ſum upon the credit of the ſaid tolls, wi 
fo afſign cover and convey the faid rejpeftive tolls to any perions 
who ſhall advance their money thercon. It is further enacted, 
that 1 preference ſhall be given to the perſon lending moncy 
on the credit of the ſaid tolls, 77: reſpeet of the priority F ad 


wancing ſuch ſum; but that all perſons to whom ſuch te- 


ſpective mortgages or aſſignments ſhall be made, th] be ig 
their ſeveral proportions, creditors on the ſaid reſpective tolls 
in equa] degree one with another; and this is to be doenice a 
public act. The truſtees having occaſton to raiſe a certain 
ſum, advertiſed according to the act, and the leſſors of tn: 
plaintiff having oftered to ſupply them, mortgages were 
executed to the leſſors of the plaintiff of the tolls, AD 4! 


OF THE TOLL-HOUSES AND TOLL-GATES, by a ſuthcient 
| NUNINC 


Þighways and Turnpikes. 


number of the truſtees, ſome of theſe very defendants having 


nd ined in executing thoſe conveyances. This ejettment was 
„ irnght to recover paſſeſſion of the toll-houſes and toll-gates. pur- 
„ the terms of the mortgage to Mytton. At the trial it 
3 vas objected, on behalf of the defendants, that He af did not 
bay f warrant them to mortgage the TOLL-GATES, but only the TOLLS, 
* vr which an ejectment would not lie; and that the act ex- 
5 preloly directed that no preference thould be given to any of 
* be creditors above the reſt: and the judge being of that 
1 pinion, nonſuited the plaintiff. A motion was made to ſet 
WT iid: this nonſuit, on two grounds; ift, That fome of the 
1 (efendants, having joined in exccuting the conveyance, were 
he coped from taking that objeEtion.—-2dly, That the toll- 
ch gates ate a part of and appurtenant to the tolls, and virtually 
ad included in a grant of the latter. PER CuRIanM: It is clear 
. hat the truſtees under this act of parliament had no power to 
ay mortgage the zel[-Pouſes or the 7urnpite-gates. 1 he act ex- 

preſoly gives the truſtees power to mortgage the tolls; but the 

zaſon why it does not give them a farther power is, becauſe 
g. no creditor is to have a preference. Now if any creditor had 


1 power to enter and take potieflion of the toll-gates, he would 
gun a priority which the act has denied. And it is very fit 
that this ſhould not be taken out ot the hands of the truſtees ; 
becauſe they are truſtees for all the creditors, and were con- 
lasted by the legillature as the molt proper perſons to have the 
hole management of every thing to be done in purſuance of 
ze act. It was foreſeen that the whole ſum wanted would 
zot be advanced by any one perſon ; and therefore, for the 
1:0uragement and ſecurity of all perſons who were willing to 
ange money, it was neceſſary that the collection of the tolls 
mould remain with the truſtees. As then the truſtees had na 
power to mortgage the tol)-houſes, the next queſtion 1s, 
Whether they are eſtopped to fay ſo? In general, the party 
granting is eltopped by his dced to fay he had no intereſt : 
but that general principle does not apply to this caſe, where 
the truſtees were not acting for their own benefit, but for 


creditors who are not parties to the deed, ſhould loſe the benefit 
which the act has given them. Beſides, there is a ſtill farther 
raton why the truſtees ſhould not be eſtopped; for this is a 
pubic act of parliament, and the Court are bound to take 
notice that the truſtees under this act had no power to mort- 
ye the toll-houſes. This deed, therefore, cannot operate in 


cloppel,—Rule diſcharged. 


ot two acts, 29 Geo. 2. and 16 Geo. 3. for repairing and 
widening certain turnpike roads, power is given to five 


% benefit a public ; and it would be hard that other 


direct oppoſition to an act of parliament, which negatives the 
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by ſtat. 35 Geo. 3. c. 154. to enlarge the term and powers The King v. 
J. Eagſhaw, eſq. 


and four others, 


Tuities, to widen, divert, and turn any part of the ſaid 37 Geo. 3. B. R. 
roads, 7 Tr. Kep, 363. 


Figginsv.Willle, IT was moved that Samrze! Rogers, the deputy comptroiter 0! | 


Ea. Ter; 


18 Geo 3 C. B 


2 Black, 1187. 


ſ 
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roads, and to vary the roads through any private grounds, 


making ſatisfaction to the perſons intereſted : power is alſy Y 


given to the truſtees, to contract and agree with the owners | 


of ſuch lands, &c. The ſtatute then enacts, „that if any 
perſons intereſted, UPON NOTICE TO HIM OR THEM GIVEN, 
ſhould, tor the ſpace of twenty days next after ſuch notice, 


neglect or refuſe to treat, or ſhould not agree, &c. then the | 
ſaid truſtees ſhould cauſe ſuch damage to be aſcertained by 


a jury, &c; and the money aſſeſſed to be paid to the ſaid | 
owners, 2:cording to the verdict or inquiſition of ſuch jury, | 


&c.” Under this power the truſtees turned a road, and 


made the new road through tour cloſes of land belonging to 
the five defendants. A qury aſſeſſed the damage at 100l.; I 


upon which the truſtees made their order or adjudication, in 
which it was recited, that a diſpute had ſubſiſted betaveen the 


truſiees and the defendants, reſpecting the damage ſuſtaimed vy | 


the latter, and the recompence due to them, and that under the 


powers of the att they had cauſed a jury to be ſummoned, in- 
panelled, aud ſworn, c. robo, having viewed the premiſes, ud | 


heard counſel and evidence thereon, had aſſiſſed the damage 914 


recompence at the ſum of 1001. and in which the truſtees ordered, 


adjndged, and determined the jaid ſum F 100l. to be paid to the | 


defendants, according to their reſpective eftates, &c. The pro- 


$M 


ceedings having been removed here by certiorari, it was? 


moved that the verdict, inquitition, and aſſeſſment of da- 
mages, and alſo the order and adjudication of the tiuſtees, 


might be quathed, FIRST, becauſe it did not appear that the 


truſtees acted within their juriſdictions, no notice appearing to | 


have been given to the defendants; in which cafe only the 


truſtees had juriſdiction to make the order. AND THE 
CovarT ſaid, that notice to the parties intereſted was the 
foundation of the whole proceedings below, and that, there- 


fore, it ſhould have been ſtated; for, if no notice were given, 


the truſtees had no juriſdiction. Rule abſolute. 


Polydays. 


the feal office, and Sνñ/l! Jarvis, the deputy ſealer, ſhould 


reimburſe the plaintiff the debt and coſts in this action, E 
which the plaintitt had loſt by their refuſing to feal a writ on 


St. Barnabas” Gar, without the payment of 10s. for opening 


the ſerl, ard which the plaintiff's attorney had refuſed to 


pa), on the grot.d that St. Barnabas was not a egal 


holyd.y3 } 


Gus 
writs 
whic 
inter 
ac 
mary 
Mi e1 


lum: 


Holndaus. 


day; the ſum of Tos. had been uniformly taken, 
{ an extraordinary fee, over and above the ordinary fee 
i 5d, for ſealing a writ on this dav, for thir:y-tiie years 
ether, and before the preſent oti:cers came into office. 
J Grey, Chief Juſtice.— Ihe public offices ought to be 
chen, and juſtice ſhould be us bouglit. But this is not the 
roper ſubject of a ſummary application to the Court. The 
racy ſhould have paid the fee, and got his wit regularly 
lech and then brought his action agaiait the officer to try 
te 1ight, or have complained to the Court of the extortion. 


10 
i” 


juthe, knowing the practice (whether legal or otherwiſe), 
cbtinately negleCts to have his writ ſealed, and unadvitediy 
uters his client to loſe his debt and colts by this irregularity. 
Gu, Juſtice. The officer ought always to attend and ſeal 
writs, ſedente curid, This Court always fits on St. Barnabas, 
which {hews it is no holyday for the {cil. But we cannot. 
erſere upon motion, to reimburſe the plaintitt his damages. 
Backfone, J.— This ſeems an unwarrantable practice, con— 
tary to Magna Charta: nulli negabimus, nulli vendemus, ulli 
ſeremus juſtitiam. But we cannot give damages in this 
lunmary way. The party mult be left to his action. 
Nares, J. agreed. —Rule diſcharged. 
lt was now moved, that the deputy ſealer of writs under$,arrow +. 
tic Duke of Grafton, ſhould thew cauie why he kept his Cooper, Tr. Ter. 
ofice ſhut on Friday, the 11th of June, 1779, and thould!9 3 e 
dot repay to the plaintiff's attorney 10s. which he had” I 
exacted for ſealing a writ on that day. De Grey, Ch. J.— 
There can be no preſcriptive right to keep thi» as a h{lyday ; 
| the 10s, fee is not claimed to be due by preſcription, but 
merely as a gratuity for opening the ſeal, The claim mutt 
de to keep the office ſhut, if any ching; and if the officer has 
a right ſo to do, he may ſet his own price on opening it. 
by the ſtatute of 5 & 6 Edw. 6. c. 3. it is ordained, that no 
wlydays be kept, but ſuch as are mentioned in that act; 
among which thc feaſt of St. Barnabas is nat one. It is not 
chabliſhed by any other act of parliamen!, as the gth of No- 
tember, the 3oth of January, &c. ; nor is it a ſtate holyday, 
5 the king's acceſſion-day or birtli-day; though, probabivy, 
ite obſervance of it aroſe from its bein conſolidated with the 
\ng's acceſſion-day, during part of the reign vi his late 
Weſty, The boards of revenue, the cuſtum-houſe, exciſe, 
Kc, may act as they pleaſe, and pay ſuch compliments to their 
vicers and ſervants as they ſhall judge expedien, by remit- 
ing more frequently the very hard labour of their clerks. 
but they are no example or rule for a court of law, where 
ice ought always to be open. The office is open all vaca- 
on, except on particular days; and it is abſurd that it mould 
be ſhut in term- time, when buſineſs peculiarly preſſes. Ou 
de whole, 1 ſee no reaſon. for allowing this holy day io be 
kept. 
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— | Holpdays. 
kept. Gould, Tuftice Though I ſhall imitate my Lor vluc 


Chief Juſtice, 1n giving a decided opinion only upon 8. Un 
Barnabas' day, yet the reaſons of my opinion extend t9 al pe 
holydays. The keeping of the office ſhut, while the office; and, 
lies in wait withinſide, in order to extort an exorbitant fee, i 
a matter that affects all the ſubjects of England. There is 
| no ground or pretence for it, except a paltry modern c- 
| _croachment, directly in the face of an act of parliament ef 
the 5th and 6th Edo. 6. I think it a gros impoinion, 
inſolently kept up, ſince ihe Court gave ftrong hints of their 
opinion on the former caſe; and that the rule thould be 
made abſolute with coſts. Black/tone, Juſtice : I know 1: WM © 
how to confine mylelf to this particular day, as my reafons| * 
, of l 


extend to all holydays kept in term-time; for, as to hel 
vacation, I deliver no opinion about it; but in term-tinc, 1 - 17 


take it that this officer (like all others), is ſuppoſed to be * gl 
every day in court, ſitting at the feet of the Chief Juſtice, aud lu 
affixing the ſeal of the Court to all judicial writs, which: ate to 
witneſſed at Weſtmialler in the name of the Lord Ce 
Juſtice. The ſuffering him to do this in a private chamber 4 thy 
is a mere indulgence, convenient to the Court, the fuito and de 
the officer, and, therefore, connived at; but the ſuppotition "ea, 
of law is otherwiſe. Of courſe, upon all days wien the * ar 
courts ſit at Weſtminſter, he ought to be ready to execute ach 
his duty at all convenient hours. There are only three das * bu 
in the year, Candiemas, the Aſcenſion, and St. 7:hn the 710 
Baptiſt, when the Court adiourns over, and does not {it 8 * the 
all, if thoſe days happen to be in term-time, as two of hem : ca 
conſtantly are. I have ſeen tables of fees, preſented by uses "fo 
of attorneys (as was formerly the cuſtom), as old as the ſeque 
reign of Queen #lizabeth ; and I find the fee of 70. for ſcaling enter 
the writ in all of them; but this tee of 19s. for opening ts gu. 
ſeal is not to be found in any. It were well if the pi 0: WW ff 
the old rule of court, 35 Hen. 6. fect. 1. and fect. 6. were ters 
duly obſerved : * that all officers attend in their places, uniets | 45 0 
by the leave of the Chief Juſtice, and do give attencance Thre 
in their own perſons, or by their ſufticient deputics at all ie 0 
convenient times, that writs may be taken out for proce!y nto t 
« and other neceſſary cauſes, without any money paying race 
therefore.“ As to coſts, though it appears by the athdavit ner 
that the officer behaved pertly upon this occaſion, yer, #5 he mone 
has now been better adviſed, is new in his office, aud 1140 tar þ 
ſome colour of right from the uſage of his predecctton, La 
think he may for once be exculed, | Cepen 
ghd; e Neither 1s the 2gth of May a holyday in any of the Jaw- 7 
25 Deas B p Offices.— 4 rule was obtained, calling on Mr. cen, tlie ſeuler 6 1. 


> Ter. Rep. 336.0t the writs, to ſhew caute why he ſhould not return to a « 
plaintiff 10s, which he had taken for ſealing a writ of enquiry a 
on the 2Gth of May, is an extraordinary fee, beſide 
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dual fee of 7d. on the ground that it was a. holyday. The 
Curt were of opinion, on the authority of the foregoing 
caſe, that the extraordinary fee ought not to have been taken, 
:nd, therefore, they made the—Rule abſolute. 


Porſe-Races. 


Ov the tri:l of an action for money had and received, Dowſon v. 
Scriven, Ea. Ter, 
: , | Geo. 3. C.B. 
of the Court on the following caſe : On the 17th of Auguſt, 11 Blat. 1 18. 


14786, an advertiſement appeared in the Racing Calendar, 


z verdict was found for the plaintiff, ſubject to the opinion 


giving notice, that on the 29th of that month, a gentleman's 
& ſubſcription purſe of pol. would be run for in Northamp- 
« ton-field, by any horſe, &c. to pay 5s. entrance, and if a 
« {ubſcriber to pay one guinea, or a non-ſubſcriber to pay 
« three guineas into the hands of the clerk of the courſe (the 
« d&fendant), or double at the poſt, &c.—The entrance money 
" each day to the ſecond-beſt horſe, and to run according to ſuch 
articles as ſhall be produced at the time of entrance. No leſs 
« than three reputed running horſes to ſtart each day; if 
but one horſe enter for the gentleman's purſe, to have 
" 191.3 if two, eight guineas each. If but one enter for 
* the town purſe, to have ten guineas; if two, five guineas 
H each, and their entrance money again : the winner each day 
" ty pay two guineas to the clerk of the courſe, &c. In con- 
[quence of this advertiſement, the plaintiff ſent a horſe to be 
entered. At the time of the entrance, the articles for the 
rzz2ulation of the courſe were referred to, which, amongſt 
cer things, directed the horſes “ to carry weights, and 
therve every article expreſſed in the advertiſement ; the ſecond— 
te}? horſe to have the flakes, being the crowns paid for entrance.“ 
Three otherhorſes were entered beſides that of the plaintiff, and 
le owner of each paid at the entrance 5s. and three guineas 
Ito the hands of the defendant, as clerk of the courſe. The 
ace was run, and the plaintiff's horſe was ſecond-beſt, 
viereupon the defendant tendered him 11. as the entrances 
money, being 5s. for each horſe. But the plaintiff infiſted, 
lathe was entitled to the twelve guineas paid into the hands 
af the defendant, i. e. three guineas for each horſe. This 
ended cn the conſtruction of the articles for the regu- 
ion of the courſe, as applied to the ſtat. 13 Ge. 2. c. 19. 
which in the ſecond ſection enacts, that * no plate, &c. 
; ſhall be run for by any horſe, &c. unleſs ſuch plate, &c. 
: (hall be of the full, real, and intrinſic value of fifty pounds, 

or upwards z”” and in the 7th ſection, © that ai and every 
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& ſum or ſums of _ to be paid for entering of any horſe, 


« &c. to ſtart or run for any plate, &c. ſhall go and be py; 


„ro the ſecond-beſt horſe, &c. which ſhall ſtart or run for fuch 


« plate, &.” Lord LoucnBokouUGn.—The plaintiff in 
this ce founds his right to recover on the advertiſement, hy 
the terms of which each horſe was to pay 58. entrance, and 


one guinea if a ſubſcriber; if a non-ſubſcriber three guineas. 
This advertiſement refers to certain articles which are cad 


in to explain it; but the validity of them depends on the act 


of parliament ; the parties cannot put a ſenſe on the articles 
repugnant to the law. I do not think it a queſtion of pram- 


matical conſtruAion : by whatever name the money is called, | 
it was in fact entrance-money, fince it was neceſſary to he | 
paid, in order to enable the horſe to ſtarr. Now the act 


directs that the entrance-money ſhall be paid to the ſecond- 
beſt horſe; but the act would be evaded, if this were holden 
not to be entrance-money, and the articles were to give a 
different ſenſe to the advertiſement.—Gov LD, J. of the ſame 
opinion. HEATH, J. of the ſame opinion.—lt the ee 
gu ineas in the advertiſement were explained by the articl:s, 
not to be entrance- money, there would be a fraud on the act, 
which has been conſtrued fo ſtrictly, that where a cup of 50. 
value was to be run for, it was holden, that the value mri 


be excluſive of the workmanſhip. Beſides, the fecond-bett | 


horſe was to have a prize; but, if this were not entrance- 
money, the prize would be, that he would pay three guineas, 
and win only twenty ſhillings. W1LsoN, ].lt we conftruc 
theſe articles to mean, that the three guineas for each horie 
were to be deducted from the ſubſcription, to make up the 


gol. plate, we ſhould make the parties liable to penalves, to | 


the amount of 200l.; we muſt, therefore, take it, that they 
intend to do what the law allowed.—Poſtea to the plaintiff. 
See title GAMING. TH 


Intloſure Acts. 


HERE by the terms of an incloſure act, for incloſing 
the waſtes of a manor, a certain portion was to be made 


29 Geo. 3. B. R. to the lord in lieu of his right and intereſt in the foil, and the 
2 Ter. Rp. 701.yefidue was to be allotted to the ſeveral tenants in fee, dif- 


charged from all cuſtomary tenures, &c. a ſaving clauſe, 
reſerving to the lord all ſeignories incident to the manor, and 
all rents, fines, ſervices, &c. and all other royalties and mane- 
rial juriſdictions whatever, will not reſerve mines under thole 


allotments to the tenants, though it appear there was : . 
Iv | ting 
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ing leaſe of ſuch mines at the time the act paſſed, granted 
by the lord of the manor, Mrs. Sarah Gibſon, under whom 


the defendants derived title, was, at the time of paſting the 


a, 17 Ges. 3. c. 79. for incloſing certain waſte lands, ſeiſed 
in her demeſne as of fee of the manor of Yealands, and of all 
the waſte lands lying within the manor, ſubject to certain 
tizhts of common. Many tenements within the manor were 
frmerly enfrunchiſed; but therE were nine cuſtomary tene- 
ments {till remaining unenfranchiſed, lying diſperſedly in dif- 
ferent parts of the manor, and containing in the whole about 
three or four acres of land. Several leaſes reſerving rent 
have been made by former lords, of the waſtes, and the mines 
and the minerals thereunder; the laft of theſe, by which the 
mines only were demiſed, was granted on the 28th of Febru- 
a, 1757, to hold from the 25th of the enſuing March, for 
toenty-One years. Upon the granting of the laſtmentioned 


leaſe to one Tiſſington, the mines were worked, and continued 


to be ſo till ſome time in the year 1759; but from that period 
the leſſee diſcontinued the works. In the year 1777, an act 
pafſed, for dividing and incloſing the common and waſte 
grounds, which amongſt other things contained the following 
clauſes, viz. „ that the commiſſioners ſhall ſet out, allot, and 
+ aſſign, unto the ſaid Sarah Gibſon, twenty ſtatute acres of 
& the ſat] common and waſte grounds, IN LIEU OF, AND 
& AS A COMPOSITION FOR, HER RIGHT AND INTEREST 
© IN AND To THE SOIL OF THE RESIDUE OF THE SAID 
& COMMON AND WASTE GROUNDS reſpectively, And then 
« the ſaid commiſſioners ſhall allot and aſſign the reſidue of 


the faid common and waſte grounds unto, for, and 


« amongſt, the ſaid Sarah Gibſon, for and on account of 
« her meſſuages, tenements, lands, and hereditaments, within 


the ſaid manor, in reſpect whereof the is entitled to right 


© of common upon the ſame common and waſte grounds, 
« and the ſaid George Townley, George Gray, and the ſeveral 
« cther perſons, and bodies politic and corporate, havin 

right of common or other right, intereſt, property, or pri- 
& vilege, thereon, and to her heirs, aſſigns, and ſucceſſors, 
« refpeCtively, for ever, according and in proportion to their 
« ſeveral and reſpective rights, &c.** A ſublequent clauſe 
directed, that © all and every the allotments, &c. to be made 
under the act, ſhould be veſted in fee- ſimple in the ſeveral 
© and refpeCtive perſons, &c. to whom the ſame ſhould be 
« {et out or allotted, and their heirs, aſſigns, and ſucceſſors, 
« reſpectively, for ever, abſolutely freed and diſcharged of and 


from all cuſtomary tenures, rents, e. boons, and ſervices, 


* whatſoever ; and that the ſeveral ſhares or allotments, ſo to 
© be ſet out as aforeſaid, ſhould be in lieu of, and in full 
« compenſation and ſatisfaction for, all rights of common, 
and other former property, privilege, right, & c.; and that 

1 « all 
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“e all right of common, together with all former rights, in. 
« tereiis, profits, &c. in and upon the ſame, ſhoud, from and 
immediately after that time, ceaſe, and be for ever barred 
e and extinguiſhed. Provided always, und it was further 
„ enacted, that nothing in that act contained ſhjuid extend 15 
« prejudice, leſſen, or defeat the right, title, or intereſt, of th: ſail 


lady of the ſaid manor, her heirs or aſſigns, of, in, or ti the 


& ſetgntories incident or belonging to the ſaid manor ; but that 
* ſhe and they, and every of them, ſhould and might, at al 
times thereafter, hold and. enjoy all rents, fines, ſervices, 
* courts, perquitites, and profits of courts, goods, and chat- 
„tels, of telons and fugitives, felons of themſelves and put in 
« exigent, deodands, waits, eſtrays, forteitures, and all other 
« royalties and manerial juriſdictions whatſoever, in and upon 
„ the ſaid common and waſte grounds, thereby intended 10 
ce he incloſed as aforeſaid, to the ſaid manor, or the lord or 
& the lady tlicreof for the time being, incident, appendant, 
« belonging, or appertaining, and the {ame in as full, ample, 
c and beneficial manner, to all intents and purpoſes, as the 
or they might or could have held and enjoyed the ſame, in 
&« caſe this act had not been made.“ At the time of paſſing 
the act, the term in Tiſſington's leaſe was unexpired. Allot- 
ments were alſo made to the ſaid Sarah Gibſon, in purſuance 
of the ſaid act.— THE QUESTION was, Whether the lord of 
the manor be entitled to the mines under the clauſe of re- 
ſervation in the act, allotting the incloſures to the ſeveral 
tenants of the manor ? PER CURIAM: Private acts of pat- 


A £ 
* 


liament are to be conſtrued according to the intention of che 


parties; but then that intention muſt be collected from the 


words uſed by the legiſlature, without doing violence to their 
natural meaning. The defendant's counſel has ſuppoſed, 


that mines are a diſtinct right from the right to the ſoil: 
but that cannot be, where they are under the land of the lord 


of the manor. In caſes of copyholds, a lord may hav? 2 


right under the ſoil of the copyholder: but, where the toi. 
is in the lord, all is refolvable into the ownerſhip of the ſol]; 
and a grant of the foil will paſs every thing under it. The 
oviy word in the ſaving clauſe, which affords any ground for 
argument is the word © rents,” but, when we Go how that 
word is ufed with the others in that part of the act, it cannot 
be taken to include mines. At the time of pafling this act ot 
parliament, the mines under the waſte ground were in the 
lady of the manor, as part of the demeſyes ; the intended to 
give up ſeveral rights to the tenauts, for which the has fe- 
ſerved a ſatisfactian. Then how, do the tenam's hold their 


allotments under the act? Thy, could not tabe us copy- 
ho ders, unleſs the; act of ;p.rhacaent had fo di ected: but 


they take their aliouments; as freehol.. eſt»res. t int gutance, 


— 
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ty the authority of parliament, ſince the ſtatute of quia emptores, 
II Ed. 1. c. 1. (1) nor can any perſon reſerve to himſelf a right 
of eſcheat. Then it was urged by the defendant's countel, 
that the act of parliament could not affect the leaſe, which 
was in exiſtence when it paſſed; it certainly wou!! not; 
neither would it have been affected, if the lady had fold her 
eſtate in the manor, but the alien e wou.d have become the 
landlord, and entitled to the beneficial intereſt reſerved by the 
leaſe; ſo here the leaſe will remain valid, but the right to the 
rents of the mines will paſs to the perſon ii whoſe f your the 
allotment was made under the act; for we cannot narrow 
the words of this act, and that transfers all the right in 
the ſoil to the ſeveral tenants. There is no doubt but chat 
the mines might have been reſerved : if it had been ſo in- 
tended, it would have been by expreſs words ; but there is no 
ſuch reſervation here; and, when the legiſlature have made 
ſome exceptions, we cannot imply others which they have 
not made. The word “ rents” is explained by the other 

words uſed ; but thoſe rights which are reſerved are mere 
badges of royalty, incorporeal rights, and other truits of 
tenure of the like ſort. The ſaving clauſe only amounts to 
what, perhaps, the law would otherwiſe have reſerved with- 
out ſuch a clauſe ; for, as the rights reſerved are of an incor- 
poreal nature, they would ſtill have remained in the lady, 
becauſe there is nothing in the act to diveſt her; but they 
have nothing to do with the ſoil or freehold, in wich mines 
are included. We do not agree with the defendant's counſel, 
that the lord may, unleſs reſtrained by cuſtom, dig for mines 
on the copyholder's lands: but it is not neceſſary to conſider 
that queſtion here.—Poſtea to the plaintiff. 

No technical form is neceſſary in the awards of commiſ- Pick ».Clarifon, 
ſioners of incloſure ; but, if they ſubſtantially purſue their 1% Geo. 3. C. B. 
powers in ſhutting up old roads, thoſe roads effectu ally ceaſe. 2 Black. 1318. 
In treſpaſs, for breaking and entering the plaintiff's cloſes 
at dherb ern, in Y orkthire, and deſtroying his fences. The 
defendant juſtifies, as an inhabitant of Sourh Milforth, in the 
pariſh of Sherburn, for a preſcriptive right of a burial way 
on foot, from the village of South Mittorth to the pariſn- 
church of Sherburn, through and over the cloſes in queſtion. 

The plaintiff replies, that the ſaid way, by virtue of a private 
act of parliament of the 10 Ge. 3. for incloſing the common 
helds, &c. of Sherburn, and the awaid of the commiſſioners 
thereupon (1) ceaſed and was determined ; and that their only 
burial way is now along the Ferrybridge and Leeds road 
aiter mentioned. To which the defendant demurs. Before 
the making of the act, the inhabitants of South Milforth had 
tier choice of two burial ways to the church of Sherburn ; 
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the one over the cloſes in queſtion, and the other along 4 


common highway, called the Ferrybridge road, leading from 


the north end of South Milforth over the common fields of 
Sherburn, northward, to the town of Sherburn, and along 
Sherburn ſt:eet, and then turning weſtward along another 
public hich way, called the Leeds road, over the ſaid common 
fields to Sheiburn church.—The commiſſioners under the 
act were empowered to ſet out and appoint all ſuch public and 
private roads and ways over the 7 qe common fields as they Hou 
think neceſſary and convenient, ſo as all public roads ſhould be 


made {1xty feet wide, and all private roads of ſuch breadth as 


the commiſhoners ſhould think ſufficient. And that, after 
ſuch new roads ſhould be ſo ſet out and made, no other public ar 
private way ſhould be uſed over any part of the lands to be in- 
cloſed, otherwiſe than ſhould be directed and allowed by the com. 


miſſioners by their award, to be inrolled in the regiltry of the 


weſt-riding of Yorkſhire —The commiſſioners, by their 
award, allotted the cloſes in queſtion (being part of the aid 
common field), to the plaintifft, and thoſe under whom he 
claims, to be fenced and incloſed on all ſides, and ſet out and 
appointed all ſuch public highways over the ſaid common 
fields as they thought neceſſary and convenient, and parii- 
cularly the ſaid Ferrybridge road and Leeds road, of th- 
breadth of ſixty feet each. The faid roads were before on!y 
of the breadth of forty feet, and ready made, but were wideicd 
to ſixty feet; and the ſaid roads, and alto the road through 
Sherburn-ſtreet, were ready made, and convenient for the 
inhabitants of South Milforih, for the purpoſe of the ſaid 
burial way. THE DEFENDANT OBJECTED, thar the com- 
miſſioners had not pur ucd the powers veſted in them by the 
act of parliament; that the roads to be by them appointed 
aught to be new roads, over the lands to be inciofed, in lieu of 
thoſe taken away; that they could not aſſign an old road, which 
hike this had been uſed time immemarial ; that the road ought to 
be made under the powers of the act, but that this is ſtated to 
be ready made; that the roads to be aſſigned by the commi- 
Hon: rs ought to be wholly over the land which is the tubjett 
of iacloſure ; whereas the Ferrybridge and Leeds roads, as 
ſet out, are two diſtin uncommunicating roads, and only 
connected by the road through Sherburn-ftreet, which is out 
of the limits of the act, and is not ſtated in the piexvings to 
be (nor, indeed, is in fact) of the breadth of fixty feet. 
PER CURIAM: It is admitted, that the commiſſioners m9 
change one road for another ; and the very idea f ui exchange 
implies a right to ſhut up that which is taken away. One 
p: incipal object of all thete acts is to ſhut up ſuch roads as 
are unneceſſary, but which have been gradually eſtabli ned 


by the inattention of the © ners of he land (while it lay o en 


and common), and the roving diſpoſition, or ſometimes a {git 
degree of convenience, of the traveller. — The intent to ſhut 
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up the way in queſtion is equally clear; and the great 


k queſtion therefore is, Whether the commiſſioners have legally 
ot ll :*icuted thoſe porvers and that intent? In acts of this kind, 
"2 A confidence is repoſed in the commiſſioners, who are, in the 
rr WM cure of arbitrators, named by the parties, and are ſworn 
9 o be indifferent and impartial. The parties, therefore, 
he vught not haſtily to retract that confidence, and revolt againſt 
i MF tir deciſions, unleſs in the modes preſcribed by the act.— 
44 WM There is no technical form neceſſary for declaring the road to 
be ccaſe, or for ordering it to be ſhut up; nor is the award of 
25 WH tc commiſfioners, if ſubſtantially good, to be ſcanned and 
7 Ml confirucd with all the nicety of ſpecial pleading, —We do 
boot apprchend it is neceſſary, in all caſes, to give a new 
74 r0ad in lieu of that which is ſhut up; for then the number of 
os would not be leſſened, but only their places changed. 
he 0 | oe way will ſerve inſtead of two, it is the intention of the 
2 to ſhut up that which is ſupernumerary ; and the com- 
il WM niffioners are to judge in that reſpect.— Neither need it be 
he | over the ſame grounds, for then the inconvenience to the 
0 | farmer will be only ſhitted, and not taken away; nor need it 
be entirely a new road, or one that muſt be neceſſarily new 
25 nade, or totally over the ne incloſures. If the commiſ- 
1s toners can avail themſelves of an , road, convenient for 
/ WHT the purpoſe, and ready made, they do their duty in giving 
© WHT that the preference. An appropriation of an old way to a 
b new purpoſe is (in the eye of reaſon and good ſenſe) ſetting 
*Y out a new way; nor is it material, that part of ſuch old 
10 eltabliſhed highway is out of the limits of their act of pare 
"2 liament. They do not make or eſtablith it as a way, bur, 
2 finding it already made and eſtabliſhed by the general law, 
5 they, by their award, lead the proprietors of Sherburn to and. 
5 from it. If it he ſaid, that the inhabitants of South Miltorth, 
b not being proprietors of Sherburn, and not benefited by this 
1 incloſure, ought not to loſe their right of way, without ſome 
Y equivalent or benefit ; the anſwer is, that the convenience of 
; theſe roads is not now in queſtion, but is admitted by the de- 
p murrer. Had they been inconvenient, or had that inconvemenice | 
? been material, the defendant might have taken iſſue upon it. 
ö But he knew that ſuch iſſue would be immaterial, for the 
: convenience is left by the act to the diſcretion of the com- 
| miſtioners, from whoſe judgment there lies an appeal to the 
, ſeſnons, by the univerial mode ot framing theſe incloſure acts. 
; If Milforth was aggrieved, it might have appealed in due 
time, betore the incloſures were finally ſe:tled. — The powers 
: given by the act to the commiſſioners is not to thut up old 
ways, and ſet out new, but * to ſet out all ſuch ways as they 
| * ſhall judge convenient ;”” and that no other ſhall be uied 
| but thoſe, It is, therefore, no objection, that the commiſ- 
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loners have not, in terms, declared that the way in queſtion - 
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ſhall ceaſe and be ſhut up, or that the roads aſſigned ſhall 
ſerve for the burial way. They have proceeded accordins 
to their powers, have aſſigned all ſuch roads as they thought 
neceſſary and convenient, and have paſſed over in filence the 
reſt, among which the way in queſtion is one. Till the 
award made, the inhabitants of South Milforth had their 
choice of two burial ways; the award retains one, and the 
operation of the act ſhuts up the other. "The commiſſioner; 
have ſubſtantially purſued their powers, — Judgment for the 
plaintiff. N 


Jndittment. 


Rex v. Higgin- For what an indiftment will lie. An indictment, charg- 

_ = i oÞ ing that he, the deiendant, did Feep and maintain, and yet doth 

2 Burr, 1432. keep and maintain,” a certain common, ill-governed, and di 
orderiy houſe; and in the ſaid houſe, for his own lucre and 
profit, certain evil and ill-diſpoſed perſons, of ill name and 
fame, and of diſhuneſt converſation, to frequent and come to- 
gether, then and on the ſaid other days and times, there unlaw- 
fully and wilfully did cauſe and procure, and the ſaid per- 
fons 1n the ſaid houſe, then and on the ſaid other days and times, 
there to be and remain, FIGHTING OF COCKS, BOXING, 
PLAYING AT CUDGELS, AND MISBEHAVING THEMSELVES, 
unlawtully and wilfully did permit, and yet doth permit, was, 
on a motion in arreſt of judgment, held to be a good indict- 
ment, 

Rex v. Riſpal, . An indictment, charging the defendants that they wickedly 

bi Bagh BR. and maliciouſly deviſing and intending unjuſtly to ve x and ag- 

3 Burr, 1320. grieve one Fohn Chilton, and to deprive him of his good name, 


lack. Iich. 368. fame, credit, and reputation, on, &c. at, &c. wickedly and 


unlawfully did, among themſelves, conſpire, combine, confed:- 
rate, and agree, falſely, and without any reaſonable or pro- 
bable cauſe, to charge and accuſe the ſaid Fohn Chillen, 
that he, the ſaid Fehn Chilton, had then lately before taken 
« out of a bag a quantity of human hair, Which bag was 
<& contained in a bale, which conſiſted of five bags of hair, 


« of the goods and chattels of the ſaid Antoine Riſpal, was | 


| held good (1). | 
The King ». A certificate by juſtices of the peace, that a highway 
hr Pore — (indicted) is in repair, is a legal inſtrument, recognized by 
Liptrart, fect, the courts of law, and admiſſible in evidence aſter conviction, 
eq. and the Rev. : | 


Edward Couoper, -—————— . — — 
Ea. Ter. i | 

36 925 3. B. R. (1) Vide yol. II, P- £91. | 

6 Ter. Rep. 619. 5 quently, 


CE JED AS . _s 
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quently, it is illegal to conſpire to pervert the courſe of 
juſtice, by producing a falſe certificate in evidence, to influence 
the judgment of the Court.—In ſtating ſuch a crime in an 
indictment, it is not neceſſary to ſet forth, that the defendants 


Lnew, at the time of the conſpiracy, that the contents of the 


certificate were falſe ; it is ſufficient that, for ſuch purpoſes, 
they agreed to certify the fact as true, without knowing that 
iwas ſo. Allo, where ſeveral defendants are tried at the 
fame time for a miſdemeanor, and ſome are acquitted and 
ſome convicted, the Court may grant a new trial as to thoſe 
convicted, if they think the conviction improper. An in- 
ictment was preferred againſt the defendants at the general 
quarter-ſeſhons, which ſtated, that at the ſummer aſſizes, 
3791, a bill of indictment was preferred and found againſt 
the inhabitants of the pariſh of Windleſham, in Surrey, for 
not repairing parts of a certain highway, &c. &c. &c. z that 
aterwards ihe pariſh pleaded guilty, and the two defendants, 
Mawbey and Liptrott, juſtices of the peace in and for the 
county of Surrey, and the other two defendants, Cooper and 
Leyce/ter, inhabitants of the pariſh of Windleſham, conſpiring, 
combining, and confederating together, to obſtruct and pervert 
the due courſe of j uſtice, and to deceive and impoſe on the Court, 


and unjuſtly to have it underſtood and believed * the ſaid 


Court, that thoſe parts of the highway had been ſufficiently 
repaired by the inhabitants, after the preferring of the ſaid 
indictment, and thereby unjuſtly to influence in tavour of the 
inhabitants of Windletham, the judgment to be given upon the 
ſaid indictment; and alſo before the making of ſuch inquiry 
as aforeſaid, to wit, on the 24th of July, 1792, at, &c. un- 
lawfully did conſpire, combine, confederate, and agree, to produce 
and exhibit in evidence unto the Court, a certain paper-writing, 
under the hands and ſeals of the ſaid Sir Fo/eph Mawbey and 
7. Liptroft, dated the 24th of July, 1792, as and for a true 
certificate in writing, by and under their hands and ſeals, as 
ſuch juſtices, touching and concerning the ſaid parts of the 
laid highway fo alleged to be out of repair, &c. | ſetting out 
the tenor of the certificate, which was in the common form, 
certifying the road to be in ſufficient repair] whereas the 
highway was, at the time of making ſuch inquiry, &c. and 
alſo at the time when the defendants exhibited in evidence 
the certificate, &c. ruinous and in great decay, &c. and fo 
the defendants knew, at the time of their producing and exhibit- 
ing the ſaid paper-writing in evidence, to the great obſtruction 
of pubiic Juſtice, &c.— There were four other counts ſimilar 


to the foregoing. Upon the trial, the defendants, Cooper and | 


Lexcefler, were acquitted, and the other two defendants, 
Hawbey and Liptrott, were found guilty. In Eaſter term, 
a rule was obtained to ſhew cauſe why a new trial ſhould 
uot be granted upon the merits, as to the two defendants who 

| | were 
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were convicted. Bur THE Cour ſuggeſted a difficulty 
whether a new trial could be granted, as to fome of the 
defendants on the record, and not as to others; and they 
deſired this matter might be firſt argued, before the merits uf 
the queſtion were ſpoken to.—After the argument, reſpect- 
ing the power of the Court to grant a new trial had been 
gone through, the counſel were procceding to ſpeak to the 
merits of the cafe, when the affidavits of Cooper and Leyce/ter, 
the two acquitted defendants, were offered to be reid in 
fa vour of the other two. Tye Court directed the affidavits 
to be read.-—The counſel were afterwards heard on the 
merits ; but before that diſcuſſion took place, another rule 
was obtaincd, calling on the proſecutor to ſhew cauſe wry 
THE JUDGMENT SHOULD NOT BE ARRESTED, which was 
firft argued at the defire of the Court, becauſe, if the indict— 
ment could not be ſupported {they faid), it would be unpe— 


ceſſary to determine the other point, relative to the granting. 


of the new trial, TE GROUNDS ALLEGED FOR ARRES! - 
ING THE JUDGMENT WERE: 1ſt, becauſe no ſpeciſic crine 
was laid in the indiftment, the certificate of the magiſtrates ni 
being an inſtrument from whence auy legal conſequence could be 
der. ved, n't being upon oath, nor binding on the Court to receive 
it, but being in its nature trauerſable; 2dly, becauſe if ſuch « 
certificate were the ſubjef of a conſpiracy, for which an ſudici- 
ment might have been framed, the crime was not properly charged 
in this indiftment ; gdly, by the acquittal of the other two 
defendants, no judgment as for a conſpiracy can be given on 
this record; 4thl\, the ſeſſions had no juriſdiction as to thote 
counts which charge a conſpiracy ; $thly, the other counts 
which dy not charge a conſpiracy, do not {et forth any offence 
which is a breach of the peace, and, conſequently, it is not 


within the juriſdiction of the court of quarter-ſeſſions, where 


this indictment was preferred. Lord KENVYON, Ch. |-- 
Notwithſtanding the arguments that have been urged on 
behalf of the defendants, it appears to me that the conipjracy 
is ſufficiently charged in the indictment, The firſt count 
alleges that, pending the proſecution againſt the inhabitants 
of the parith of Windleſham fur not repairing a road, thete 
two defendants, together with two other perſons, conſpired ta 
obſtruct the due courſe of juſtice; that, after the parith had 
pleaded not guilty, and before they had withdrawn that plz, 
the defeadants conſpired and agreed to produce in evidence a 
certain paper-writing, as and for a true certificate under the 
hands and ſeals of theſe two defendants as juſtices, ſtating 


that the road was in repair; that afterwards, in purſuauce 


of this conſpiracy, they produced to the Court, &c. the {uid 
paper-writing, as and for a true certificate; but that, in 
truth, the road was out of repair, and ſo the defendants knew 


at the time of producing it in evidence. It has been wen 
| nouly 
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gioufly argued, that the indictment ſhould have alleged that, 
at the time of the conſpiracy, the defendants knew that tue road 
was out of repair. But 1 think that they ſhould have known 
that the road was in repair before they agreed to certify that 
ir was ſo. If at that time they did not know whether or not 
the road was in repair, and yet agreed to certify to the Court 
that it was, that is ſutkcient to conſtitute the delinquency of 
the defendants. Therefore, it ſeems to me, that the con- 
piracy is properly charged in t indictment, —I cannot 
adopt the argument uſed by the defendant's counſel,” that 
theſe two defendants were not competent to conſpire, on the 
ground that this muſt be taken only to be the act of one per- 
lon. Le is widely different from the inſtance pur of huſband 
and wite, to which it was compared, where the wife is not 
ſuppoſed to have an opinion of her own : but here neitner of 
tele magiſtrates was ſo ſubjected to the other, as to be in- 
capable of judging and acting for himſelf; they were free 
agents, independent the one on the other, and, conſequently, 
were in a condition to contpife.—Another objection was, 
that it does not belong to the ſituation of theſe defend nts, as 
juſtices, to certify that the ro.d was in repair, and that ſuch 
a certificate is not a legal inſtrument of which a court of Jaw 
can uke cognizance, How or when thele certificates ori- 
ginated, it may, perhaps, be difficult to aſcertain, but it is not 
neceſſary now to trace their origin. The practice of receiv- 
ng theſe certificates is now become too 1nveterate to be over- 
turned; perhaps they are rec-ived as coming from perſons 
who are conſidered in the law fide digni, though I am not ſure 
that it would not be an indictable ottence in other perioas, 
not juſtices of the peace, to take upon themſelves to make a 
falle certificate, under an agreement and conſpiracy, to 
miſlead a court by giving them falſe information. I admit 
that it is a voluntary act in the magiſtrates to certify ; but if 
they do undertake to make a certificate, they ouglit to know 
that its contents are true; therefore, on the beſt coniideration 
that | have been dle to give to the caſe, I am of opinion, 
mat this is an indictable offence, and that it is ſufficient] 

charged in the indictment. ASHHURST, J.— The practice 
of receiving certificates ſigned by magiſtrat s, reſpectin; 

highways, i verv general, and of ancient date. I can ſpea 

to this practice ever t.nce I have known tie profeſſion ; 


anda practice that has been recognized in courts of law for 


ſuch a length of time, would go a great vu to Convince 
me that it was a legal practice: but this do's not reft merety 
on the practice which has obtain'd; the autuorities refer ed 
to in ſupport of the proſecution car: y the point ſtill fartner. 
hen the, principal queſtion is, Wether a contpiracy to 
pervert de courſe of juſtice, by producing in evidence a 
lalte ceruticate, be or be not a crime? It lecms to me, that a 
| greater 
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greater offence can hardly be ſtated, than that of obſtructing 
or perverting the courſe of juſtice, on which the lives and 
properties of all the ſubjects depend. And with regard to 
the manner in which the conſpiracy is charged in the indict. 
ment, I think that all the requiſites are ſufficiently alleged, 


GRosE, J.—I agree with the counſel for the defendants, | 
that in order to conſtitute a conſpiracy more than one pern 


mult be concerned. It is faid, however, that theſe two dc. 


fendants are to be conſidered only as one perſon; hut it | 


might as well be ſaid, that it all the juſtices of the county 
had agreed to do the thing that was done in this cafe, it might 
be taken to be only the act of one. perſon. Another objection 


was, that it was not ſtated in the indictment, that the de- 


fendants knew, at the time of the conſpiracy, that the road 
was out of repair: I do not think that that is the gilt of the 


_ offence; for if two perſons, with an intent to obſtruct the 


courſe of juſtice, conſpire to ſtate 4 fact at all cvents as 
true, which they do not know to be true, ie is criminal, they 
are bound to know that the fact is true, which they agree ty 
certify as ſuch. In many caſes, an agreement to do a certain 
thing has been conſidered as the ſubject of an .ndictment for 
a conſpiracy, though the ſame act, if done ſeparately-by ca! 


individual, without any agreement among themielves, woul' 


not have been illegal. As in the caſe of journeymen con- 
ſpiring to raiſe their wages; each may inſiſt on railing his 
wages, if he can, but if ſeveral meet for the fame purpose, 
it is illegal, and the parties may be indifted for a confpiiacy, 


It is laid down in ſome of the cates, that an attempt to pei— 


ſuade another not to give evidence in a court of juſtice is 
indictable; then it cannot be doi:htes but that an attempt to 
miſlead the Court by miſrepreſentation is equally criminal, 
Now we find that, as far as can be iraced, it has been ulual 
for the judges, beiore they aſſeſs a fine on a pariſh for not 
repairing a road, to enquire into the actual ſtate of the road, 
and to receive a certificate of magiſtrates for that purpole, 
This was the courſe of the Court in the time of Chari; 
the Second, as appears in Sir T. Raym. 215; and if tic 


courſe of the Court, it muſt have been the Jaw of the 


Court. The courſe of juſtice is perverted, if the certi- 
ficate of the juſtices be falie. If they agree to certify, tha! 
aroad is in repair, for the purpoſe of perverting the courſe of 
juſtice, it is a crime, and indictable; and it is not neceſlary 
that they ſhould know, at the time of ſuch agreement, that 
the road is out of repair; it is ſufficient that they did not 
know that the fact which they certified to be true was true, 
LAawRENCE, ].—The objections made on the part of the 


defendants may be reduced to two: iIſt, That the indi&ment 


has not ſufficiently charged a conſpiracy by the detendants ! 


2dly, That it properly charged in point of form, it Hcy 
| | EY chdree 
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charge of ſuch an act as can have any effect, and, therefore, 
that it is not criminal to conſpire to do that act. "The aniwer 
tat has been already given to the firſt is deciſive. Lt is not 
geceſſary that the defendants ſhouid have known that the 


road was out of repair. They are charged with conſpiring 
to pervert the courſe of juſtice by producing in evidence a 


cer iicate that the road was in repair; and if this charge be 
eltabiithed in fact, it is an offence of contiderable m gnitude 
againſt the adminiſtration of the juſtice of the country. This 
is not unlike the caſe of perjury, where a min ſwears. to a 
particular fact, without knowing at the time whether the 
ft be true or falſe; it is as much perjury as if he knew the 
act to be falſe, and equally indictable. Then the next 
queſtion is, Whether a conſpiracy to do an act, from which 
the public may receive any damage, be, or be not, indicta- 
ble? At firſt T thought this a very doubttul caſe, becauſe it 
truck me that this was an act by which the public would 
not {uffer, as the Court at the afſizes were not bound to re- 
ceiye the certificate of the defendants, it not being upon oath. 
Bu, on examination, it appears, that the practice of re- 
cciving the certificates of magiſtrates, reſpecting the ſtate of 
roads, has exiſted as far as the memory of living perſons ex- 
tends; and the books carry it ſtill farther back. In the 
reign of Charles the Firſt, in Leyton's caſe, it appears that a 
certificate of ſome kind was in uſe; and the caſe of R. v. 
Randall, in 1 Keble, 256. ſhews that it was a certificate by 
jullices of the peace, * elle the juſtices muſt certify that it 
ino encroachment.?? It was faid, in anſ-cer, that all the 
caſes on this point, except that in Sir T. Raymond, were ap- 
plications to the favour of the Court, in a ſummary way, to 
quaſh the indictment ; but, in addition to the caſe in Sir T. 
Fazmond, there is another in 6 Mad. 103. where, after ver- 
lit, * the Court, before they would ſct a fine, would be 
certified by ſome of the juſtices of the peace of the neighbour- 
hood that the way was ſufficiently repaired ; which they 
lid,” I have not been able to diſcover how, or when, the 
practice of receiving theſe certificates aroſe : bat a practice 
that has been adopted in the Courts at leaſt us long back as 
lie reign of Charles the Firſt goes a great way to ſhew what 
the law is upon the ſubject. And this is not the only inſtance 
0 receiving certificates in evidence; certificates of biſhops, 
With reſpect to-marriages, are received (1) ; the cuſtoms of 
London are certified by the recorder (2); ſo formeriy were 
certificates received from the captain of Calais (3) ; and, in 
Go. Eliz. $023. this Court ſaid they would give credit 


— 
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in their challenges in caſes where challenges are allowed; or 


might, on principles of common ſenſe and law, grant a Nev 


Indiament. 
to the certificate of the judges in Wales reſpecting the practit: al 


of their Court, and that the cuſtom of a Court is a law ir. | be 
that Court. — Rule to arreſt the judgment diſcharged, _ to 
THE Cour on this day diſcharged the rule for a new Gt 
trial on the merits, ſaying, at the ſame time, that if the con- 1 
viction of the two defendants had appeared to them improper, Caf 
they might have granted a new trial: and they gave the follow. 0 
ing reaſons. Lord Kenyon, Ch. J. It was contended, on | In 
behalf of the proſecutor, that as two of the defendants had tic 
been acquitted, the record could not be ſent down again v 85 
another trial without putting their guilt or innocence again Gra 
into a ſtate of enquiry, and that inaſmuch as defendants who 8 
have been acquitted in criminal caſes cannot be tried a ſecond ae" 


time, the neceſſary conſequence was, that in this caſe we 


could not grant a new trial even though we were clearly of 5 
opinion that the other two defendants had been improperly (ef 
convicted. If ſuch were the rule, it would bear extremely aw 
hard on particular perſons accuſed ; for then, however un- Ty 
Juſt the verdict againſt ſome of the defendants might appear tie 
to be, and though it ſhould turn out, beyond all contradic- ent 
tion, that the verdict had been obtained by the groſſeſt per- en 
jury, the guilt of thoſe defendants muſt neceſſarily ſtand on ma 
record, provided one defendant, perhaps included in the n- Ko 

AN 


dictment for the very purpoſe, were acquitted. But I think 
that the rule was correctly ſtated by the counſel for the de- us 
fendants, that in granting new . the Court know no limi- 

tations (except in fome excepted caſes) but they will either grant 
or refuſe a new trial as it will tend to the advancement of ju//tce, 
In one claſs of offences, indeed, thoſe greater than milce- 
meanors, no new trial can be granted at all. But in mi- 
demeanors there is no authority to ſhew that we cannot grant a 
new trial in order that the guilt or innocence of thoſe who have 
been cenvicted may be again examined into. And if we con- 
ſider this on principle, no doubt can be entertained. If an 
indictment be found againſt ſeveral, the defendants may fever 


one may be ready for trial, and the others not taken, and 
there may be different trials on the ſame record. Now tit 
fame principle ſtrongly applies to this caſe. Fern's caſe was 
referred to as an authority; and it is in point: but even with- 
out the aſſiſtance of that caſe I ſhould have no doubt but 
that, for the advancement of juſtice, and to prevent tte 
manifeſt injuſtice that would otherwiſe enſue, the Court 


trial in a caſe circumſtanced like the preſent. I have ſtuch⸗ 
oufly gone out of the way, in order to expreſs my opinion 
on this point, an opinion formed on great deliberation, /it 
the public ſhould be miſled by the arguments uſed on beben 

| | 0 
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of the proſcevtion, and imagine that manifeſt injuſtice muſt ſi 
be effected in this caſe, becauſe the forms of law cannot yield [i 
t> ſubſtantial juſtice. A$HHURST, J. Of the ſame opinion. 1 


Cos E, J. alſo agreed. LAWRE NOE, J. From the inſtant 
i: was admitted that a new trial might be granted in criminal 
caſes, where only one defendant is indicted, it ſeemed to me 
to follow as a conſequence, that we might grant a new trial 
in ts caſe in favour of thole who have been convicted, if | 1 
they have been improperly couvicied, unleſs the Court were 
entangled in the ſtrict forms of proceeding. Arguments 
daun from civil caſes are not applicable to tie preſent ; 
becauſe in thoſe there is only one venite on the record, and 
one aſſeſſment of damages: but that is not fo in criminal 
caſes, But the difficulty that ſtruck me was, that as the firſt 
renire muſt appear on the record for the benefit of the two 
detendunts who were acquitted, a ſecond venire could not be 
awarded for tue other t] defendants who were convicted. I 
Two modes «ere ſuggeſted in order to obviate this dithcuity 3 1 
tie one was to alt r the firſt venire; the other, to make an | 
entry on the record, that the ve dict agaiuſt two of the de- 1 
fendants was improperly given, and then to award a new | 
trial as far as reſpected them. I do not know that tie firſt 
mode is objectionable. In civil actions no notice at all is 
taken on the record of the firſt venire, when a new trial is 
granted: and if we were to grant a new trial in this caſe, in 
relvect of Wo of the 3 ſee no objection to alter- 
ing the firſt venire as to them, and to let it ſtand as to the 
other defendants who were acquitiad. The ſecond mode 
ſuggeſted has already been adopted: it was fo in R. v. 
Robins, Hil. 10 Geo. 2. „ after great conſideration; where 
the Court made an entry, that it appeared to them that the 
© verdict was unduly given, therefore the verdict is, by the 
Court, ſet aſide; and the ſheriff is commanded to ſummon 
* anew jury.” And that was in the cafe of a criminal 
procceding. Rule for a new trial diſcharged. 
The defendant having been convicted on an indictment The King 

charging him with ente ing a certain burying g:ound, and v. Lyon, 
taking a coffin out of the earth, from which he too a dead body, 25 0 —_ _ 
and carried it away for the purpoſe of diſſecting it: it was 3 Ter. Rep. 732. 
move, in arreſt e on the ground that the offence 
was not cognizable in any court of criminal juriſdiction z 
and that if it be any crime, it is of eccleſiaſtical cognizance, 
Tae Covkx ſaid, that the offence was cognizuble in a 
criminal court, as being highly indecent, and contra bones 
mres; at the bare idea alone of which nature revolted. 
That the purpoſe of taking up the body for diſſection did not 
make it leſs an indictable offence. And that as it had been 
the regular practice of the Old Bailey, in modern times, to tr 
charges of this nature, many of which had induced puniſh- 

Ment, 
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ment, the circumſtance of no writ of error having been 


The King v. 
Smith, et 410. 


Tr Ter. 


29 Geo. 3. B. R. 


2 D:ug. 441. 


brought to reverſe any of theſe judgments was a ſtrong proof 


of the univerſal opinion of the profeſſion upon this ſubje ©, 


They, therefore, refuſed even to grant a rule to ſhew cauſe, R 
leſt that alone ſhould convey to the public an idea that they 8 
entertained a doubt reſpecting the crime alleged. But inaſ- 


much as this defendant might have committed the crime 


merely from ignorance, no perſon having been befue | 
puniſhed in this Court for this offence, they only fined him 


five marks. | 


It is an offence at common law to obſtruct the execution 
of powers granted by a ſtatute, and an indictment for ſuch Y 
Fi ought not, to concludè © contra forman 

« ſatuti.— This was an indictment againſt the defendants, f 
for obſtructing the mayor and commonalty of the city of | 


offence need not, an 


London, in making a horſe towing-path on the ſoil of the | 
river Thames, Ro powers veſted in them by the ſtatutes of } 
14 Geo. 3. c. 91. and 17 Geo. 3. c. 18. At the trial a verdict | 
was found for the king, ſubject to the opinion of the Court 
on the following caſe: © The city of London, under the 
« powers ſuppoſed to be delegated to them under the act of 
e parliament of 14 Geo. 3. C. 91. and by the 17th of the 


c {ame king, entituled, &c. c. 18. erected piles on the bid 


« of the river, near Richmond, within the high-wz ter mark, 
4 about the diſtance of 29 feet from the ſhore, for tae pur- 


. poſe of making a towing-path tor horſes, adjoining and | 


« contiguous to a wharf in tlie poſſeſſion, and the property of 


cc the defendants, or of thoſe under whom they claim. The 


&« defendants cut down one of thoſe piles, which is the ſub- 
& ject of the preſent indictment, and which was proved to 


« have bcen erected between the high and low-water mark, 


% low-water, perſons uſed to paſs on foot between the high | 


« oppotite to the ſaid wharf, No acts of ownerthip were 
« proved, on either fide, in the ſpot in queſtion 3 but it was 
« proved, that the ait in the middle of the river was Mr, 


> of 


« Price's. It was proved, that immemorially, at the time ot 


& and low-water mark, for the purpoſe of towing barges 
and other veſſels. The queſtion ſubmitted to the Court | 
& is, * Whether (this being a navigable river) the right 
* to the ſoil in the bed of the river, 2½ue ad ffn 
4% atguæ, is in the owners of the ground adjoining to the 
« tiver'?”” For the defendants it was inſiſted, 1ſt, That the 
ſtatutes did not mean to veſt in the city the power of making 
towing-paths by embankment; 2dly, That the ſoil belonged 
to the defendants, and they were, therefore, protected by the 
36th ſection of the ſtatute, by which it is provided, That 
the powers granted to the City ſhould not extend to autho- 
& rize them to make any zew towing- path, over, upon, of 
« through, any garden, orchard, yard, park, paddock, in- 


« cloſed lawn, or planted avenue, to any houſe, nay the 
N | RE | « content 
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conſent of the owner thereof: for that the ſoil muſt have 
ſame o ner; the city had no claim to it; and, as tv the 
right of tue crown, a diſtinction was to be made: that right 
wis only in navigab'e rivers, as far as the ſea ebbs and flows. 
That did not depend alone on the circumſtance of the river 
being navigable. Some rivers were fo immemorially, by 
1:re, and from the flux and reflux of the ſca; others were 
lept in a navigable ſtate by the effects of art. That the 
Thames might be conſidered as falling under the firit deſcrip- 
ton up to London bridge. From thence upwards, it was 
pefervel in a navigable ſtate by art. gdly. That ſuppoſing 
i; unceriain to whom the ſoil belongs, the city had not com- 
pled with the terms prefcribed by the ſtatutes to entitle them 
o make a horſe towing-path.— Lord MAaNsFIELD faid, the 
ſlhinctton between rivers navigable, and not navigable, and 
tioſe where the fea does or does not ebb and flow, was very 
ancient: but that what was contended for, viz. a diſtinction 
between the caſe of the tide occaſioned by the flux of ſea- 
water, or by the preſſure backwards of the freſh water of 
a1iver, ſcemad to be entirely new, and that there were no 
facts ſet forth in the caſe which let in the conſideration of 
that diſtinction. That the caſe did not Rate, whether the water, 
when the tide riſes at Richmond, is freſh or ſalt, but that it 
rather took it for granied that it is ſalt, deſcribing the Thames 
generally, as a navigable river. Thatas to the firit and third 
obieQtions, there was no queltion- made by the caſe, on the 
aitho'ity of the ciiv to embank, or whether they had pur- 
ſued the directions preſcribed by the legiflature.— The verdict 
of guilty was ordered to be entered; and, afterwards, it was 
m ved, that the judgment might be arreſted, on three groundsz 
if, That the offence (it at all indiciable) was for obſtructing 
the execution of the ſtatute, and, rheretoreg the indictment 
ought to have concluded (which it dil not), that the detend- 
ants had acted © again/? the form of the Aatute,”” ⁊illy. That 
the proſecutors onght to have dated, at they had purchaſed 
lhe ſoil, according to the provition for that purpoſe in the 
ſitute.  3dly. That as there are a great variety of powers 
given by the act, and adapted to a nuliplicity of different 
caſes, the indictment was too genere and uncertain, not 
king forth under what particular clauſe or power the city 
bad acted. —W 11.Lts, I. Only two of the powers in the 
act, which are various, are neceſſary to be obſerved upon 
ere, viz, the power to improve the navigation, and the 
power to compel a purchaſe. Now, if they are coiulidered 
together, it will appear, that the improvements are to be 
carried on without purchaling, where there is no Goccafion 
purchaſe; and nothing is ſtatel here to {hew, that this. 
was a caſe where purchaſe was neceſſarv. The indicdtmænt 
el, forth, that the proſecutors were interrupted in the due exee 
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cution of the act; and that is uud by the verdict. I ſee no 6 

foundation for arreſting the judgment. —ASHHURST, J. of 1 

the ſame opinion. He ſaid, there was no fort of doubt on 1 

the firſt point. —BuLLER, J.-—As to the firſt point, it was 0 

very properly given up; the indittment would have been wrong . 

if it had concluded contra firmam ſlatuti. I think, on the ' 

tice of the inditment, we muſt take the ſoil of the ſpot in I 

queſtion to be in the crown; for, though not neceſſarily, { 

yet, primd facia, the foil of a navigable river belongs to the 0 

king. The fact of the obſtruction is ſufſiciently averred.— N 

Rule diſcharged. It 

jones v. Clay, If a party proceed againſt a defendant by action and in. 0 

any 5 dictment for the ſame aſſault, the Court will not compel kim | 1 

1 Pul. & By. 191. to make his election. It being moved for a rule to jew 01 

cauſe why the plaintiff, who had proceeded againft the de- a 

fendant by action and indictment for the ſame allault, ſhould | a1 

not be directed to mike his election to purſue cither the one i 

or the other, THE CovkT refuled the rule, ſaving, the de- of 

| fendant might apply to the Attorney-general for a no? pr:- m 
1 ſequi, if there was any thing vexatious in the proceeding by 8 
l indictment ; afterwards it was ſtated, that the Attorney-general 00 
| | having been applied to for the above purpoſe, had informed m 
| the detendant's agents, that ſince he had been in office it ud B 
q been a rule with him never to grant a nlle proſegui in ſuch ta 
| | caſes (1) Tur CourT doubted if ſuch an application had cc 
1 ever been allowed, ſaving, that the fine to the king, and he | 00 
| | damages to the party, were perfectly diſtinct in their nature, g! 
1 and that if they did what was deſired of them in this inſtance, ne 
1 they muſt lay it down as a general rule, that parties mutt al 
| always make their election. —Rule refuſed, + 
3 | 

| The King v. In what caſes an indiftment will not lie.]J—An indictment 4. 
. will not lie for delivering leſs beer than contracted tor as the le 

g 9 b. R. due quantity. Defendant was indicted, for that he, being « ve 

| 2 Burr. 1127. common brewer, and intending to deceive and defraud one Rich W 
| 1BlakRep. 273. Webb, delivered to him ſixteen gallons, and no mare, of amber cc 
| beer, for, and as, eighteen gallons, which wanted tw5 gallin; ſu 
1 of the due meaſure contracted to be delivered; and received 155. qi 
| N for the ſame; to the evil example, &c. aid againſt the Ca 
| peace, &c. After conviction it was moved, in arrelt ot al 
| judgment, that this was not an indictable oſtence, being eV 
merely a breach of civil contract, and not a felling by faite 2 

meaſure—Lord MaxsF1iELD, Ch. J. The Court may ute [ 

a diſcretion, „whether it be right to quaſh upon motion, 0! Cl 

« put the detendant to demur;'' but, after verdict, they are 85 

a 
2 90 | | ä = CC 
4 (1) Vid. tam. R-x v. Firlding, eſq. 2 Br. 7519. where it appeal t0 th 
| | have been conſidered by the Court of K. B. as the uſual courts nc 
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obliged to arreſt the judgment if they ſee the charge to be in- 
ſutficient. And, in a criminal charge, there is no latitude of 
intention, to include any thing more than is charged: the 
charge muſt be explicit enough to ſupport itlelf, Here the 
tact is allowed; but the conſequence is denied: the objection 
is, that the fact is not an otfence indictable, though achnow- 
edged to be true as charged. And that the fact here charged 
nould not be conſidered as an indictable offence, but left to 
4 civil remedy, by an action, is reaſonable and right in the 
nature of the thing: becauſe it is only an inconvenience and 
injury to a private perſon, ariſing from that private perſon's 
own negligence and careleſſneſs in not meaſuring the liquor 
upon recelving it, to ſee whether it held out the juſt meaſure 
or not. The otfence that is indictable muſt be ſuch a one as 


affects the public. As if a man uſes falſe weights and meaſures, 


and ſells by them to all or to many of his cuſtomers, or uſes them 
in the general courſe of his dealing: fo, if a man defrauds an- 
other under falſe tokens. For thele are deceptions that com- 


mon care and prudence are not ſufficient to guard againſt. 


So, it there be a conſpiracy to cheat: for ordinary care and 
caution is no guard againft this. "Thoſe caſes are much 
more than mere private injuries: they are public offences. 
But here, it is a mere private impoſition or deception : no 
falſe weights or meaſures are uſed ; no falſe tokens given; no 
conſpiracy z only an impoſition upon the perſon he was 
dealing with, in delivering him a lets quantity inſtead of a 
greater; which the other careleſsly accepted. It is only a 
non- performance of his contract: for which non-pertorm- 
ance he may bring his action. The ſelling an unſound 
llorfe, as and for a ſound one, is not 1indictable : the buyer 
!lould be more upon his guard. In M. 6 Ges. 1. B. R. 
Rex v. Wilders, a brewer : he was indicted for a cheat, in 
lending in, to Mr. Hicks, an ale-houſe keeper, fo many 
veſſels of ale marked as containing ſuch a meaſure, and 
writing a letter to Mr. Hicks, aſſuring him that they did 
contain that meaſure ; when, in fact, they did not contain 
{uch meaſure, but ſo much leſs, &c. This indictment was 
quaſhed on argument, upon a motion: which is a ſtronger 
caſe than the preſent : therefore the law is clearly eſtabliſhed 
and ſettled 3 and, I think, on right grounds; but, on what- 
ever grounds it might have been originally eſtabliſhed, yet 
u ought to be adhered to, after it is eftabliſhed and ſettled. 
Therefore (though l may be ſorry for it in the preſent caſe, as 
circumſtanced), the judgment muſt be arreſted. DENISON, I. 


concurred, This is nothing more than an action upon the 


cate turned into an indictment. It is a private breach of 
contract. And if this were to be allowed of, it would alter 
the courſe of the law; by making the injured party a wit- 
neſs upon the indictment, which he could not be (for him- 
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ſelf) in an action, In the caſe of the Queen v. Maccarty et 
al. 6 Mod. 301. 2 Lord Raym. 1179. there were falſe tokens, 
or what was conſidered as ſuch. In the caſe of the Deen 
v. Jones, 1 Salk. 379. 2 Lord Raym. 1013. and 6 Mod. 195. 
S. C. the defendant had received 20l. pretending to be fent 
by one who did not ſend him Er PER CVURIAM: © [tis 


„not indictable, unleſs he came with falſe tokens : we are 


« not to indict one man for making a fool of another; let 
„ him bring his action.” If there be falſe tokens, cr a 
conſpiracy, it is another caſe. The Queen v. Maccariy, 
6 Mod. 302. was a conſpiracy, as well as falſe tokens, 
Rex v. Willers was a much ſtronger caſe than this; and was 
well conſidered: that was an impoſition in the courſe of his 
trade; and the man had marked the veſſels, as containing 
more gallons than they did really contain, and had written a 
letter to Mr. Hicks, atteſting that they did ſo. But the pre— 
ſent caſe is no more than a mere breach of contract: he das 
not delivered the quantity which he undertook to deliver. Fos-. 
TER, |. alſo agreed. W1L Mor. J. concurred. This matter |::3 
been fully ſettled and eftablithed, aud upon a reaſonable foot, 
The true diſtinction that ought to be attended to in all caſes 
of this kind, and which will folve them all, is this—that in 
ſuch impoſitions or deceits, where common prudence may guard 


per ons egainſt the ſuffering from them, the offence is not in- 


d1tzable, but the party is left to his civil remedy for the redreſs 
of the injury that has been done him + but where falſe weights 
and meaſures are uſed, or falſe tokens produced, or ſuch 
methods taken to cheat and deceive, as people cannot, by 
any ordinary care or prudence, be guarded againſt, there it is 
an offence indictable. In the caſe of Rex v. Pinkney, 


H. 6 Gee. 2. B. R. upon an indictment © for ſelling a fack 


* of corn (at Rippon market) which he fallely athrined to 
« contain Wincheſter buthel, i re verd et in facto plum 
« mum deficiebat, c.“ the indietment was quathed upon 
motion. In tie caſe now before us, the proſecutor migitt 
have meaſured the liquor, before he accepted ic; and it was 
his own indolence and negligence if he did not. There— 
fore common prudence might have guarded him againit tut- 
fering any inconvenience by the defend.nt's offering him 
leis than he had contracted for. This was the cafe of Rex v, 
Pinkney; and it was there faid, that if a ſhop-«ceper, who 


deals in cioth, p'etends to fell ten yards of cloth; but, in- 


ſtead of ten yards bought of him, delivers only fix; yet the 
buyer can not indict him for delivering only fix ; becante e 
might nave meaſured it, and ſeen whether it held out à8 
ougbt to do, or not. In this ca'e of Rex v. Pinkney, and 
allo in that cate of Rex v. Combrun, a caſe of Rex v. Michi 
fon, at the {ittings before Lord Raymond after Michacimas 
term, 4 Geo, 2. was mentioned; which was an . 
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ſelling fix chaldron of coals, which ought to contain 36 
buthels each, and delivering tx buſhels ſhort : Lord Ray- 
m5n1 was ſo clear in it, that he ordered the defendant to Be 
acquitted, Juda ment arreſted. | 
So in this cafe, an indictment for delivering leſs oats than Rex +. Dunnage, 
the quantit cont acted for. as tlie due quantity, was, On Ges 2 
motion, alſo quaſhed: without argument. 4 Ber. 1156: 
So on ſhewing cauſe againſt quaſhinig an indictment fe ng Oſorn, 

Glling, as two chaldron of coals, a quantity defective by fo mn Ter 
buſpels (in the indicument ſp.cificd) of that quantity which as page . . 
lachpel ought by Iaw to contain. It was argned, that this is? 97 
tintamount to an indictment for feiling by falſe meaſure ; 

and was to be diſtinguithed from the cafes in 1 Sir FS. 

407. Rex vs. Gibbs, 1 Lord Reym. 442. Rex v. Flint, and 
2 Falk. 687. 8. C. Lord MANnSFIELD+A man may be 

indicted fo ſelling by falfe meaſure : at tuis is not fo charged. 

If had been charged, * that he toid by talſe meaſure; by a 

„ bulhel which contained bat fo much, whereas the legal 

« buthel ought to contain fo much;“ it had been another 

thing. W1LmorT, J. and VAT Es, J. both concurred. The 

later ſaid, it was only a decliration turned into an indict- 

ment. Ihe former mentioned Rex v. Lewis, Ea. Ter. 1755. 

28 Geo. 2. in this Court, which was an indictment for telling . 

as gum-Ienega, what was not gum-lenega ; and that judg- 

ment was arreſted ; which was a very ſtrong cafe, he ſaid. 

Lod MAnsFIELD—lf there be no doubt of this indictment 

being bad, it is better” for the profecutor to quaſh it on 

motion. And I take it, that it ought to be expres charged, 

Thot the defendant fold them by falſe meaſure:“ whereas 

here, it 1s not expreſsly charged, but oa left to be collected 

by implication. ASTON, J. thought that this ſelling ſhort 

meaiure, inſtead of full meaſure, was worthy the attention 

ot the legiſlature ; although it might not be indictable at 

common law, unleſs charged to be by falſe meaſure. He 

agreed, that this indictment had not the proper averments. 

WirmuT, T.—The reaſon why this is not indictable, is, 

decauie it is in every body's power to prevent this ſort of 
impoſition: whereas a falſe meaſure is a general impoſition 

upon the public, which cannot be well diſcovered. -[ndict- 

ment quaſhed. | 1 

An indictment againſt the defendant for converting his bes, Felix 

houſe into an hoſpital for taking in and delivering lewd, idle, 4" 2 
and diſorderly unmarried women; wio, after their delivery, 5 Geo. 3 BR. 
went away, and deſerted their children, whereby the children 3 Sr. 1645: 
decame chargeable to the pariſh, was quaſhed, on motion. — 

Lord MANSFIELD: By what law is it criminal to deliver a 

woman when ſhe is with child? PER CURIANM: This i; 

not indictable. | 
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Rex v. John 


Storr. 

Fr. Ter. 

5 Geo. 3. B. R. 
3 Burr, 1698. 


Indittment. 


An indictment will not lie for a mere civil injury. On a 
motion to quaſh an indictment, being {as was faid) for pri. 
vate injury only; though laid “ Y et armise”? It appeared 
that it was for unlawfully entering the proſecutor's vard, and 
digging the ground, and erecting a ſhed; and unlawfully, 


and with force and arms, putting out and expelling one Mr, 


Sweet, the owner, from the poſſeſſion, and keeping him out 
of the poſſeſſion of it. It was objected, © That this is only 
«an action of treſpaſs converted into an inlictmen,” 
Lord MANSFIELD, Ch. J. Nothing but the vi et armis im- 
plies force. Every force and violence is a breach of the 
peace. But it does not ſeem to me that any cate has 
laid down any ſuch rules as « That vi et armis alone im- 
« plies ſuch a force as will, of itſelf, ſupport an indict- 
& ment.“ In the caſe of Rex v. Bathurſt, Ea. Ter. 28 Ges. 3, 
the fact itſelf naturally implied force: it was turning 
and keeping the man out of his ewelling-houſe ; and done by 
three people. Three of the judges lay a ſtreſs upon that cir- 
cumſtance, of its being an entry into a dwelling-houſe : and 
the parties who framed the indictment plainly had a view to 
indict for a forcible entry, As at preſent adviſed, I th ul: 
think the preſent caſe within thoſe that juſtify the quathing. 
Coming with a piſtol, though poiltble, is not to be ſuppole, 
If there be no doubt upon it, there is no reaſon to pit the 
defendant to more expence. WILMOT, J. thought that it 
ought to appear to be an indictable ofience : for, otherwile, 
in caſes where there was no malice, the deferdagt mighit be 


put to a great expence without remedy or fatstaction. Ihe 


caſes cited ſhew, * that ſuch indictments have been quathed :”! 
and that of Rex v. Bathurſi, being an entry into a deiii 
houſe makes that caſe no authority in this. But t is ce 
ſtands indifferent, Whether the offence is indictabie or 
& not :? whereas it ought to appear, upon the face of the 
indictment, * that it is indictable.” YaTEs, J. concurred, 
Rex v. Bathur/t was determined upon a right principle: but 
there, the nature of the offence appeared; and evidence 
might be given to thew the offence to be indictoble. It was 
a forcible entry into a man's private dwelling-houte, by three 
people (1). But in ordinary common caſes laid vs et am, 
we are not to ſuppofe and preſume {words and piſtols, or any 
thing criminal and indictable, unlels it be charged. Here 1» 
no outrage or violence charged or probable. ASTON, J. 


—— — 


dF 


(1) WiLNnor, J. In four of the counts in Rex v. Bathirft, ct at. 

« Maru fort:“ (which was in the firſt) was omitted: and it was holden, 
„That any ſort of force ſufficient to ſuppert it, might have been given 
% in evidence, by virtue of the words vu et ar/is,; though, if no ſuch 
* evidence thou!d be given upon the trial, the defendant ought to be ac- 
„ quitted.” As To, J. mentioned, that he took Mr. Juſtice Deni 
10 have ſaid, that, V ct armis was primd facie, as good as mann ferli. 
likewifc 
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likewiſe concurred. A man cannot be indicted for a bare 

treſpaſs. In a caſe of Rex v. Topſon and five others, P. 

25 Geo. 2. B. R. All the caſes of this ſort were cited: and 

mne Court refuſed to quaſh it on motion. The diſtinction ) 

there taken was, „That there were numbers of perſons un- 

« lawfully aſſembled, and actual force charged ;'? and there- ö 

fore that indictment was not quaſhed (1). In Rex v. Bathurſt, 

the ruling reaſon was, “ that it was a dwelling-houſe:“ ard 

there would have been no ceccation to have recourſe to that 

reuſoning, if vi ef arms alone had been ſufficient. The de- 

gree of force ought to appear upon the indictment. It was a 

matter of property, it ought to be civilly tried: as was done 

in a caſe of Rex v. [[ightwick, temp. Lord Hardwicke : fo 

in another of Rex . Fry, for pulling down a houſe at Tun- | 

bridge, —Indictment quathed. | f | 
do in this caſe : an indictment for pulling off the thatch Rex v. Atkins, 
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of a man's dwelling-houle, he being in peaceable poſſeſſion 18 3. B.R. 4 
2 of it, was quaſi ed. 'And the like was done in Rex v. Gillet, 3 Burr. 1706. { 
Tr. Ter. 5 Ges. 3. B. R. 3 Burr. 1707. + | 


This was an indictment for Cui et armis) breaking and Rex v. Bake, 
entering a cloſe (not a du elling-houſe); and unlawtully and 8 
unjultiy expeliing the proſecutors, and keeping them out of 5 Geo. 3. NR. 
polletiion ; and it was objected, © that this was an indictment 3 Bury. 1731. 
for a mere treſpaſs, for a civil injury; not a public, but 
a private one; a mere entry into his cloſe, and keeping 
him out of it.“ WiLMoT, J. No doubt an indictment ] 
will lie at common law, for a forcible entry ; though they 
are generally brought on the acts of parliament. On the 4 
acts of parliament, it is neceſſary to ſtate the nature of the 
eſtate; becauſe there mult be reſtitution : but they may be | 
brought at common law. Here the words © force and arms“ | 
are not applied to the whole: but it they were applied to the ; 
whole, vet it ought to be ſuch an actual force as implies a ; 
breach of the peace, and makes an indictable offence. And {11 
tais I take to be the rule, “that it ought to appear upon the ; 
face of the indictment to be an indictable offence.” Here, j 
indeed, are 16 defendaiits. But the number of the defendants 
makes no difference, in itſelf: no riot, or unlawful altembly, 
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(1) It was an indictment againſt 7 Japſon, and five others, therein 
named, charging that they, and ſeveral other perſons, to the jurors un- 
known, unlawfully aflembicd to diſturb the peace of the king ; and, 
being fo aſſembled, the fix defendants particularly named, with force 
and arms, at, &c. the mine of black lead of J. B. and J. S. eſquires, did 
unlawfully break and enter, and 60 pounds weight of black lead, &c. of 
the goods and chattels of the ſaid J. B. and J. S. did unlawfully take 
and carry away; againſt the peace, &c. THE Cour thought it to 
de ſuch a ſort of offence, that they ought not to quaſh the indiftment upon 
motion : the defendants might demur, if they thought proper, And 
they were unanimous in diſcharging the rule. 
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or anv thing of that kind, is charged. It ought to amount 


to an actual breach of the peace indictable, in order to ſup- 4 
port an indictment. For, otherwile, it is only a Matter of WM © 
civii complaint. And this ought to appear upon the face o ll © 
the indictment. YATES, J. concurred. Here is no tix MM © 
or violence ſhewn upon the face of the indictm<nt, to mae WM © 
it appear to be an actual force indictable : nor is any riot 
charged; or any unlawful aſſembly. Therefore the mers lM © 
number mikes no difference. As To, J. concurred : the "7 « 
rule is, «„ That it ought to appear upon the face of the in- 3 at 
« d ctinent to be an indictable offence. Indie ment qunſhed.. ne 
Rex v. An indictment does not lie againſt a private pern tor dei 
++ = © knowingly expoiing to ſale, and telling, wrought gold vader . 
15 Geo. 3. B.R the ſterling alloy, as and for gold of the true ſtandard weight; to 
Ccadh. 323. which is indictable in goldimiths. The defendant, who was in 
a pawnbroker, was indicted for making, and cauſing to be WM 8: 
made, one gold watch-chain, weighing 15dats. 9 gr. of Bll 
worſe geld than it ought to be made; to wit, of gold no way MMR 
agreeing with the ſtandard; but being according to the rns Bl KX. 
of 12 carats and two grains, in the pound weight troy, We do. 
than the ſtandard: and for that he, the ſud Miliiam er, ind 
the faid gold chain fo faltely made, &c. attcrwar's foilcly MR 7! 
; and Fnowingly, to one William Black. did ext te (ie, WR 
| and tell, as and for a thing who!ly mode of gold and agre nr Wl © 
with the ſaid ſtandard, in contempt, &c.—l: was moved, in | W 
arreſt of judgment, on the ground thut dis was not an in- de 
dictable oft-:ice, and moreover, that it did not appear at he cre 
trial that the deſendant kne whether the chain was of che WM ©: 
ſtandard weight, or not; for the ſale was by the ſervant; | fall 
who, upon being aſked by the plaintiff if it was real gold, an- * 
ſwered in the afirmative, that it was. Lord MaxSsTIELD, ber 
[ Ch. J. The knowing it to be under the ſlandard, is an infer= | dec 
| ence of law; but the felling, by his ſervant, was certainly Þ} Ciſk 
1 his c ing el to ſale. — THE QUESTION is, Whether the e- ſays 
| Ppoling wrought-goid to fale under the ſtandard is indicrable B| at 
at common law? There are two precedents in 7remaine's and 
one 


entries, one for making, the other barely for expoſing to 
ſale. The ſtatutes upon the ſubject relate only to gold- de 


ſmichs. lt is certainly an impoſition ; but it is one of thoſe eri 
travds only, which a man's own common prudence ought to ll 5 
nab 


be ſuſſicient to guard him againſt; and which, therefore, is 
not indictable; but the party injured is left to his civil remedy, . tte 


8 5 3 5 „ 3 

ASTON, J. This is a private cheat: it is not ſelling by faiſe 2 tok 

meaſure, it is only felling under the ſtandard. Selling coais $ on! 
under meaſitre is not an indictable offence, but ſelling them ll nd 

| : | by faiſe meaſure is. Reæ v. Lewis, Rex v. Wheatley, celvering ll 04 

b ſixteen galloms of beer, as and for eighteen, is only a private BY uſer 

q fraud, and not indictable. W1LLEs, J. agreed.—}judgment 3 It i 

| arreſted. | | | ec 

| This 

! 

| ; 

i : 
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This was an indictment at common law charging that & the The King v. 

« defendant deceitfully intending by crafty means and devices}. Te 

« to obtain poſſeſſion of certain lottery tickets, the property 30 Geo. 3. B.R. 

« of A. pretended that he wanted to purchaſe them for a6 Tir. Re. 565. 

valuable conſideration, and delivered to A. a hQitious order, 

Ke. purporting to be a draft upon a banker for the amount, 

« which he knew he had no authority to draw, and that it 

« would not be paid, by virtue of which he obtained poſſeſ- 

« fion of the tickets and defrauded the proſecutor of the 

« yalue.” — J he defendant having been convicted, it was 

moved in arreſt of judgment :—11t, That this inditment 

being for a fraud at common law, there mult be {ome ex- 

trintic token, beſides the bare aſſertion of the defendant, charged 

to have been uſed by him in order to effectuate his fraudulent 

intent, ſuch as common prudence would not be ſufficient to 

guard againſt, —2dly, That the fraud muſt be relative to ſome- 

thing of a public nature, and not a mere private concern be- 

tween the parties, Lord KExnyoN, Ch. J. The caſe of the 

King v. Wheatley, ſeems to have clearly eſtabliſhed the true 

boundary between thoſe frauds that are, and thole that are not 

indictable at common law. Mr. J. Deniſon there ſaid, there 

rut either be a falſe token or a conſpiracy. And Mr. J. 

/[ ilnct mentioned a caſe where an indictment for felling a 

lack of corn which the defendant falſely affirmed to contain a a 

Wincheſter buſh] was quaſned. Now in this cafe, where is | 
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the falſe token, or what was uſed by the def-ndant to gain 
credit beyond his own allertion? He fat down ang drew a 
check on a banker; but it would be ridiculous to call that a 
falſe token; that left his credit juſt where it was before. 
What the defendant did was immoral and highly repre- 
benſible: but as he uſed no falſe token to accompliſh his | 
deceit, the judgment muſt be arreſted. —Grosz, J. The 4 
diſtinction taken by Hawkins is plain; ſpeaking of deceits he 
ſays (b. 1. c. 71. ſ. I.), it is an indictable offence to defraud 
another of his known right by means of ſome artful device; 4 
and in ſet. 2. „ that the deceitful receiving of money from 4 
one man to another's uſe, upon a falſe pretence of having a 1 
meſlage and order to that purpoſe, is not puniſhable by a „ 
criminal proſecution, becauſe it is accompinied with no 1 
manner of artful contrivance, but wholly depends on a bare = 
naked lie.” In this caſe, in order to make it ſon . ething more 
than a bare naked le, it is ſaid that the defendant uſed a falſe 
token, for that he gave a check on his banker : but that was 
only adding another lie. If we were to determine that this was 
indictable, 1 do not know how to draw the line; for it might 
equaily be ſaid that every perfon who overdrew his banker 
uled a falſe token and might be indicted for it—LawRENCE, J. 
Itis admitted that a mere faiſe aſſertion unaccompanied by a 


recommendation is not indictable, and [ think there is nothing 
| | in 
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in this cafe beyond the defendant's own falſe aflertion. Tn 
Nehruff s caſe, Salk, where the defendant borrowed 699). 
of a feme covert, and promiſed to fend her fine cloth and gold 
duſt as ledge, and ſen ld duſt | we 

uſt as a pledge, and ſent no gold duſt but ſome courſe 
cloth worth little or nothing; the Court ſaid © jt was not a 
matter criminal, but it was the proſecutor's fault to repole 
fuch a confidence in the defendant H). — Rule abſolute, 


e "The defeudant was indicted for exereititig his trade, as 
T- Ter. 2 farricr, at Lancaſter, being a forcigner, and not havin! 


32 Geo. 3. B R. made any compoſition with the mayor aud bailitts of the 
4 Ter. Rep. 777-borough. for his freedom within the borough, contraiy to the 
laws, cuſtoms, and conſtitutions of the borough, and ag! 
the ace, &c. On the removal of the indictment into this 


Court, he deinurred to it; and 7% Court, without arcu- M 


ment, were clcarly of opinion, that this was not an indictable 
offence, it not being an otieuce contrary to the general laus 
of the land, and gave Judgment for the defendant. 


Rex z. Webb, Juaſhing an indictment. / A motion on behalf of a proc. 
* B k. Cutor, & for leave to quaſh tis den indictment,” is by no 
2 Burr. 1469. means a motion of courie; more eſpecially, if the defendat 
has been put to expence, or there has been unneceſſary ot 
affected delay; and J/7met, J. enced the cate of The Ring v. 
Atore, in 2 Sir J. S. 946, where an indictment for perjury 
having been removed by certicrari, and the defendant having 
paid coſts for not going on to trial, the proſecutor aiier wars 
moved w quaſh it; which ihe Court retuſed, unleſs he wouls 

ſubmit to pay coſts, | 
Rex 2. Crookes, Upon a motion to quaſh an indictment, found at the 
- Hap B f. quarter-ſefſions for felling by falſe weights, The Court 
541. laid, they were not obliged to quaſh on motion; and as this 
was an indictment for ſuch an offence, they might demur 


to it. | | 
- 7 v. Sutton, "The Court refuſed to quaſh an indictment tor a nuiſance in 
r. Ter. keeping a houſe (Lear Epſom), for inoculating for the {mall- 


7 Geo. 3. B.R. 


4 Bur. 2116. POX, and ſaid, You muſt demur; we do not of courte quaſh 


indictments for nuiſances, upon motion. We have thouglit of 
this; we are not bound to quath this indicument on motion, 
Rex v. Feild- t was moved, on the part of the proſecutor, to quaſh an 


houſe, Tr. Ter. : 1a: 3 P 
. * - ' > 7 : ? 0 Its 
15 Geo. 3. B. R Indictment againſt the defendant, conſiſting of two counts; 
Coupe, 325, 


— 


« 
— 


(r) Rex v. Lockett, O. B. Junc, 1772, and afterwards decided by all 
the judges in Trinity Term, 1774. Upon an indictment tor torews 
an order for payment of money, being in truth a draft upon a banker. 
drawn in the name of a fictitious perſon ; they held it immateria? 
whether ſuch perſon exiſted or not; it being ſufficient that rhe order on 
the face of it imported a right on the part of the drawer :0 ducct ſuch 3 
transfer of his property. M. S. and Leach. 89. S. C. 

Was, 


one for a riot, the other for an aſſault; and the exception  W 
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wo" *» -v ©.» © as 


— — — 
4 
7 


was, that the grand jury had only found it a true bill, as to 5 
the count for an aſſault, and indorſed ignoramus on the count 4 
for the riot; whereas they ſhould have found the whole to | | 
have been a true bill, or rejected the indictment in foto; and 10 
fr this were cited, 2 Hauk. 210. Yelv. 99, 100. Rex v. 7 
Ferd. SED PER CURIAM : This caſe certainly does nat | 
dome within the doctrine of that caſe; the doctrine there 4 
laid down relates only to caſes where the grand jury take 
upon themſelves to find part of the ſame indictment to be 
we, and part falſe : in that cafe it is held that the whoſe is 
roi, and the reaſon ſeems to be, becauſe the jury do not 
:firm the fact ſubmitted to their enquiry. But where there 
are two diſtinct counts, as in this caſe, the finding a vera, 
25 to one count only, and rejecting the other, leaves che in- 
lictment as to the count, which the jury affirm, juſt as if 
mere had originally been only that one count. | 

An indictment was quaſhed, becauie ſeveral defendants Rex v. John 
were joined in it. — The defendant, and eleven others, had gabe _ 
een indicted in the ſame indictment, which was for unlaw- Ea e. 
fully exerciſing the trade or myſtery of tanning leather, con-7 Geo. 3. B.R. 
rary to the ſtatute of 1 Fac. 1. c. 22. § 5. concerning cutting! Burr. 2040. 
and tanning leather. And it was moved, on behalf of the 
defendants, to quaſh the indictment, 1ſt, that this is not an 
indictable otfence ; for the proſecutor ought to purſue the 
penalty annexcd to the offence, which is ſpecified in one and 
the ſame clauſe of the act, viz. forfeiture of the leather 
rnned, or the juſt value thereof; and, 2dly, that ſeveral de- 1 
iendants cannot be joined in one and the ſame indictment. 1 
And the countel for the proſecutor faid, he thought he could | 
ſupport the indictment upon the firſt objection, but he could | | | 
not upon the ſecond, — W hereupon, the rule was made ab- | 
viute (tor quaſhing the indictment). 

And the Court may impoſe terms on a proſecutor before The King v. | 
they allow him to quath the indictment. — The detendant was Webb, Ea. Ter. 11 


3 0 : 2 Gee. 3. B. R. 
hcted for perjury, which indictment was removed by cer-7 Bec 1468. 1 
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tarari into the King's Bench, at the inſtance of the proſe- 1B/ack. Rep. 460. 4 
eutor,—After notice of trial had been given, a freſh indict- | ll 
ment was preferred and found againſt the defendant, and 1 
alſo removed by certiorari. Upon which it was moved * 
t quaſh the firſt indictment; and it was contended, that by ti 

the rule and practice of the Court, a proſecutor had a right, i 


by his counſel, to quath his own indictment, without diſ- 
clofing his name. SED PER CURIAM : There can be no 
ſuch rule, that, when a man is indicted for an infamous 
oftence, the proſecutor is entitled to come into Court, and | 
quaſh his indictment as often as he pleaſes; it may be, in 
nfritum. The Court will ſee, that no miſchief or oppreſſion 
enſues, before they grant leave for that purpoſe ; therefore, 


let the firſt indictment be quaſhed, the counſel for the proſe- 
| | cution 
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The King v. 

3 Fearaley, 
r. Ter. 

26 Geo. 3. B. R. 

1 Jer, Rep. 316. 
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and purpſcs, in the ſame plight and condition as th- firtt 
would have done: and, after ſuch evident delays, the countel | 
mult be called upon to name the proſecutor, Vo Hilke, 
eſq. was then named as the proſecutor, who, having ab- 
ſconded from juſtice at the times when both the indictments Þ 
were preferred, the Court demanded, by what authority tb 
declaration was made. o which it was anſwered by tlie! 
inſtructions of James Philips, the ſolicitor, in this proſccu- Þ 
tion. | 
Upon a demurrer to an indictment, found in an inferior 
court, objections may be taken, as well to the juri/aitticn ot 
ſuch court, as to the ſulject-matter of ſuch indictment. And 
where the caption of the indictment ſtates the court ct 
quarter- ſeſſions, where ſuch indictment was found, to have 
been held on an impoſſible day, it is fatal.—This was a 
demurrer to an indictment : the caption was as follows: 
Weſt-Riding ) At the general quarter-ſcſhons of the peace 
of Yorkſhire, © of our lord the king, holden at Knare(- 
to wit. I borough, in and for the weſt- riding of the 
county of York, on Tueſday, the 4th day ot October, in. 


cution conſenting, that the ſecond ſhall ſtand, to all intent: # 


the 25th year, &c. before, &c. that ſame ſeſſions of the pc 4 


is achourned by the juſtices aforeſaid, until Thurſday, the 6: 
day df July aforeſaid, in the year aforeſaid, at ten of the clock 
in the torenoon ot the ſame day, to be hulden at Leeds, in an 
for the riding aforeſaid, to do faither as the Court there tha 
conſider, &. And on the ſaid Thuriday, the bth day of 
October aforeſaid, in the year aforeiaid, the fame general 
quarter- ſcſſions of the ptace is holden by the atjournme:: 
atoreſaid, at Leeds aforeſaid, in and tor the ſaid riding, betone, 
&c. at which ſ{:id generai quarter-ſeflions of te peace, cou - 
tinued and holden by the adjournment aforelaid, at Leeds 
aforeſaid, in and for the ſaid riding, on the ſaid Thuri'ay, 
the 6th day of October aforeſaid, in the year aforeſaid, b. ne 
the juſtices laſt named, on the oaths of, &c. It was pretend 
as followeth, that is to fay [ſetting forth the indict. e 
Ig ſupport of the demurrer, the objections taken we!:, 11, 
that every caption of an indictment muſt ſhew tha vas 
taken before a court having a competent juris tion. 
2 Hawk. P. C. 253.; that the captio: of this ird etment 
ſtates, that the ſeſſions were held on Tueiday, t 4h of 
October, in the 25th year of the reign, Sc. and then it Hates 
that the ſame ſeſſions were adjourr wu Thuriday, the oh 
day of July afcreſaid; therefore ie Court, before which 
this indictment was found, was held without an adjourn» 
ment, and had not a competent juriſdiction. It was anfweicd 
that this being a demurrer to an indictment, no advantage 
could be taken of any want of form in tiie caption; Eur 


THE CoUR'T were of opinion that this was a good e 
ECauity 


Jndictment. 


deczuſe, by the caption of che indictment, it appeared that the 
court of quarter- ſeſſions had no juriſdiction. Upon a demurrer 
w an indictment, the Court muſt look to the whole record, te 
ke whether they are warranted in giving judgment on it; and, 
therefore, it is open to objections, as well to the juriſdiction of 
tte Court where the indictment is found, as to the ſubject 
matter of the indictment. Judgment for the defendant. 


frreſ? of judgment. — Thie offence being alleged in the indict- 
ment to have been committed in the time of the late ting, and 
charged to be againſt the peace of the now king, is fatal, and 
rnders the inditment inſufficient, —T his was a conviction 
upon an indictment for wilful and corrupt perjury, in an an- 
ſer to a bill in Chancery. And ſentence of the pillory and 
tranſportation had been pronounced. Eight or nine days after 
the ſentence had been fo pronounced, it was moved to ſtay the 
entry of the judgment, in order to give him an opportunity of 
moving in arreſt of judgment; a fatal miſtake having been 
ſince diſcovered, viz. „ that the fact was charged to have 
been committed in the time of the late king,“ whereas the 
indictment concludes, * againſt the peace of the preſent king: 
and his counſel urged, that he was within time, as the motion 
was made during the ſame term in which the ſentence was 
pronpunced, and the entry-roll of the record was not made up. 


But THE CovRrT denied this motion; they thought, that in 


fuch a caſe, and upon ſuch an objection, they were not bound 
or warranted to let in a motion in arreſt of judgment, after 
ſentence pronounced: that his regular remedy was by writ of 
error. The next day it was moved to adjourn his ſtanding in 
the pillory, on an affidavit {made by his phytician) of his 
neſs, and that his ſtanding in the pillory, in the open air, 
for an hour, would probably endanger his life. And the rule 
for ſetting the defendant in the pillory was enlarged until the 
15th day of December, or as ſoon afterwards as the ſame could 


be done, without danger from the defendant's indifpoiition, - 


—The next day the Court were urged, on behalf of the de- 
fendant, to reconſider their judgment, that is to ſay, their 
ſentence ; and for this were cited, 1 Salk. 78. The Puren 
Ye Darby, and Farreſley (7 Mall. 100. I. . and 2 Finle's 
Hiſt. P. C. 379. where Lord Ch. J. Hale ſays, © If, by any 
* miftake or overſight, the Court ſhould give judgment 
* againit a clerk convicted of a felony within clergy ; yet they 
may, and (as I think) ought to allow him his clergy, after 


© his attainder.”—And it was further urged, that as the 


judgment of the Court ought to have been $129 caſſetur, it 
was not only in their power to ſet it right now, but they were 
even bound ex Mio to do ſo. But the Court perſiſted in not 
ing this, without ſome precedent, They ſaid, the citation 
tom Hales's H. P. C. was not parallel to the N 

| | ere 
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T here the judgment would only be corrected ; this is a motion 


to arreſt it. That was a capital caſe too; here you are 


limited to a time. And even in capital caſes, you have no 
inſtance of ſuch a motion as this, after the expiration of the 
limited time, Motion denied. W hereupon, the defendant 
brought a writ of error returnable in parliament ; and the 
following queſtion was put by the lords to the judges— 
„Whether the perjury being alleged in the indictment to 
„ have been committed in the time of the late king, and 
charged to be againſt the peace of the now king, is fatal, 
and renders the indictment inſufficient fr” The Lord Chief 
Baron delivercd the unanimous opinicn of the judges, in the 


_ affirmative, And upon this point, the judgment of the 


The King v. 
Mathews, 

Hil. Ter, 

33 Geo. 3. B. R 
5 Ter. Refi. 162. 
Nolan. 202, 


King's Bench was reverſed. I'wo days after, it was moved, 
on his behalf (but without his being brought up into court), 
that he might be diſcharged. And, the order of reverl4} 


being produced and read, the Court ordered him to be | 


diſcharged. | 

The indictment ſtated that the defendant, late of Woo|- 
hampton, in the county of Berks, with force anc. arms, at the 
pariſh aforeſaid, in the county aforeſaid, made an aſſault on 
J. IF. &c. concluding againſt the form of the ſtatute in ſuch 
caſe made and provided. It was moved in arreſt of judgment 
it, Becauſe no proper venue was laid. The indictment only 
ſtated it to be at the pariſh aforcſaid, no pariſh having been 
before mentioned, Woolhampton not being deſcribed as a 
pariſh, Latch. 194. Man's caſe, 1 Rel. Rep. 223.—2dy, 
Becauſe the offence is laid to be againſt the form of the 
ſtatute, and it is only an offence at common law : for which, 
Cholmley's caſe, (ro. Car. 464. Pur Cour ſaid, thero 
was clearly no foundation for the laſt objection. It had been 
frequently over- ruled, and determined that the words & againſt 
the form of the ſtatute*” might be rejected as ſurpluſage (1 }, 
But as to the firſt point, they inclined to think the objection 
fatal. They ſaid they could not intend any thing concerning 
Woolhampton, becauſe there was no occaſion at the trial to 
prove what place it was. But there ought on the face of the 


record to appear ſome certain venue; whereas, here thc 


The King v. 
Myddleton, 

Tr. Ter. 

435 Geo. 3. B. R. 
6 Ter. Reh. 739. 


offence was only laid at the pariſh aforeſaid, and no parith 
was before mentioned. Judgment reverſed (2). 

The defendant was indicted for that he, within twelve 
months next before the taking of this inquiſition, viz. oh the 
2d of March, 36 Gez. 3. with force and arms, at the pariſh of 


St. George's, Bloomſbury, in the county of Middleſex, un- 


— 
— 


— 


8 , K 
x 


(1) Vid. : Hare. P. C. c. 25. ſ. 115, 116. R. v. Bathurfi, Say. 225. 
and R. v. Ketileworth, L. 32 Geo. 3. B. R. S. P. i 
(2) Vide Hart, P. C. lib. 2. c. 23. . 92, and 1 Rol. R. 21 and £4 
lawfully 
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lawfully did contract with one 7h Milet, he the ſaid h 
lil then and there being a manufacturer, workman and 
artiicer of Great Britain, in the manufacture of weaving 
linen cloth, then and there being a manufacture of Great 
Britain, to go out of this kingdom of Great Britain into a 
certain foreign country called America, ſuch foreign country not 
then being «vithin the dominion of, or belonging to the crown of 
Great Britain, in contempt, &c. and againſt the form of the 
ſtatute, &c.— It was moved in arreſt of judgment, 1ſt, That 
the words in the indictment were in the copulative &“ Work- 
man and artificer,” whereas in the ſtatute they are in the 
dijunclive * orz"? but this was abandoned on ſhewing cauſe. 
2dly, That the manufacture mentioned in the indictment was 
not one of thoſe enumerated in the 23 Gez. 2. c. 13. on which 
the indictment was founded: this was alſo abandoned, the 
tatute ſaying © or any other manufafturer, &c.—gdly, That 
he indictment charged America generally to be ot of the king's 
tminions, Which is notoriouily otherwiſe ; and that the Court 
will take notice that ſome parts of America are within the 
dominions of the crown. It ought to have ſtated to what 
country in America the manufacturer was enticed, —Anſwer. 
This was a fact for the jury; or the name of the foreign 
country may even be rejected as ſurpluſage PER Cu- 
NAM: There is no ground for any of the objections. It is 
alleged in the indictment and found by the jury, that the de- 
fendant contracted with the manufacturer to go to a foreign 
country called America, not being within the dominions of 
the crown. Non conſtat but that there may be ſome place 
called America, beſides the continent of America. The 
rerdict is concluſire. Rule diſcharged. 
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A CoNvEYANCE of an infant mortgagee is binding, and Zouck ex din 
cannot be avoided by entry during infancy.— This was a ſpecial ar 3nd 0 
cle in ejectment: and the queſtion was, © Whether an in- e N 
fant's conveyance by leaſe and releaſe was abſolutely void, ors Geo. 3. B.R. 


only voidable?”—T he ſpecial cafe was in ſubſtance as follows : 3 H. 1794. 


John Bicknell, ſeiſed in fee, by indentures of leaf: and releaſe, * 
24th and 25th of March, 1750-51, conveyed the lands in 
queſtion, to William Cook and his heirs, by way of mortgage, 
for 28ol. Willium Cock died, leaving John Lams Cook an 
infant his ſon and heir, and his widow and ſaid 7% . Lamb 
Um, his executors and reſiduary legatees. John Bicknell, the 
artgagor, afterwards brought the title dgeds to one Milliume, 
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an attorney, to procure 4ool. to pay off the aid mortgage, 
and for other purpoſes; who procured it of the leſſors of he 
plaintiff: and, by leaſe and relenſe, 29th and 3oth of fue, 
1761, the ſaid John Lamb Cork (then an infant between 10 
and 17) and Elizabeth Coo the widow, in conſideration of the 
280]. and ſaid Bicknell, in confideration of 120). teluaſed 
and confirmed the premiſes, to the leſſors of the plaintiff and 
their heirs, to ſecure ſaid 4ool. I illiams, when he drew 
the deed, apprehended the whole 280l. to remain due to the 
Cooks; but, in fact, only rogl. thereof remained und. 
charged, the reſidue having been paid off, in the life-time of 
William Cock. Bicknell continued in poſſeſſion, from the time 
of his mortgage to William Cook, and in 1756 mottgaged 
the ſame to Thomas Thorne, for a term of years, to fcute 
200l. and Thomas Thorne, in March, 1762, aſſigned the ſame 
to the defendant Parſons, in conſideration of 2281, the princi- 
pal and intereſt then due. But, before the ſaid aſſiznment, 


Villiams, the attorney for the leſſors of the plaintiffs, gave 


notice to the def ndant, of their mortgage in fee. On the 
27th of March, 1764, tuo days before the aſſizes. ohn Lan 
Cook (being ſtill an infant under 20 years of age) made an 
entry on the premiſes, in order to avoid the faid leaſe and re. 
leaſe of 1761, to the leflors of the plaintiffs. —T HE QuesTI0N 
was, Whether the leſſors of the plaintiffs had a right to re- 
cover the premiſes ?—After the caſe had been very elaborately 
argued, Lord MANSFIEL D, Ch. J. now delivered the reſolution 
of the Court to the following effect. The merits of this caute 


turn upon two general queſtions: iſt, Whether this con- 


veyance is good, and binds the infant ?—2dly, If it does not 
bind the infant, whether the defendant can take advantage of 


the infancy, and on that account object to it !—:As to the 


firſt, milerable muſt the condition of minors be; excluded 
from the ſociety and commerce of the world, deprived of 
neceſſaries, education, employment, and many advantages; 
if they could do no binding acts. Great inconvenience mult 


ariſe to others, if they were bound by no act. The law there- 


fore, at the ſame time that it protects their imbecility and in- 
diſcretion from injury through their own imprudence, enables 
them to do binding acts, for their own benefit; and, without 
prejudice to themſelves, for the benefit of others. 10 
mention a rule or two; the reaſons of which are applicable ta 
the preſent caſe. If an infant does a right act which he 
ought to do, which he was compellable to do, it {hall bind 
him: as if he makes equal partition; if he pays rent; if he | 


admis a copyholder, upon a ſurrender. But there is no 
cocodſion to enumerate inſtances : the authorities are exprels, 
and the reaſon, deciſive.—“ Generally, whatſoever an infant 


« is bound to do by law, the fame ſhall bind him, 4/6, he 


« doth it without ſuit of law.” Co. Litt, 172. 8 
| a | ; retolu 10 
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refolution in Conmy's caſe, ꝙ Co. 85. b. is, That although 
« tne infant in the caſe at bar was not compellable to attorn, 
« hecauſe the manor was not conveyed by fine; yet, becauſe 
« by a mean, he was compellable to attorn. /c:/:zet, if a fine 
« had been levied, the attornment is good.” Forteſcue 


keys it down larger, 18 H. 6. fo. 2, a.—He did but that 
e 


« which he ought to do: therefore the attornment is good. 
« The attornment of an infant to a grant by deed is good 
« becauſe it is a lawful act: albeit, he be not, upon that 
grant by deed, compellable to attorn,”* Co. Lift. 315. a. 
The reaſon is manifeſt A right and lawful act is not within 
the reaſon of the privilege: which is given, to protect infants 
from wrong. His being comyellable by any mean, or in any 
way to do it, proves the act to be ſubſtantially what he ought 
todo. To what end ſhould the law permit a minor to avoid 
an ast, which, in any way, through any mean, by any jurif- 
diction, he might be compelled to do over again, after it was 
undone ? it would be aſſiſting him to vex and injure others, 


witzout the leaſt beneat to himſelf Another rule, which 


may be col ected from the books, is “ That the acts of an 
„infant, which do not touch his intereſt, but take effect 
from an authority which he is truſted to exerciſe, are 


- * binding :”” as, where an infant-patron preſents ; an infant- 


executor duly receives and acquits, pays and adminiſters the 
allets; an infant-h-ad of a corporation joins in corporate 
its; an infant-officer does the duty of an office which he 
may hold. A third rule deducibie from the nature of the 
privilege, which is given as a thield, and not as a ſword, is, 
© [hat it never ſhall be turned into an offenſive weapon of 
© fraud or injuſtice.” As here tenant for Ife and infant in 
remainder levied a fine, the infant reverſed the fine, as to him- 
l for tne inacritance, for nonage : yet he ihall be bound 
by his afſent to the tine and joining in it, not to enter for the 
fort.iture. And the fine was held good, as to the eſtate or 
tenant for life; and reverſed guoad the infant only. Piget v. 
Ruffel, 2 Leon. 108. Cro. Eliz. 124. S. C. To fee whether 
the reaſons of theſe rules are applicable in the preſent caſe, it 
is neceſſary to aſcertain what is in truth the nature of this 
tranſaction. Part of the perſonal eſtate of illiam Cook con- 
litzd of 1091. due from Fohn Bicknell, ſecured by a mortgage 
nice. His widow and infant ſon were joint-executors, and 
reliduary legatess; and as ſuch, entitled to this money. The 
fee which deſcended to the fon was merely as a pledge for the 
money: beſides the money, the infant hal no ben, ficial 
atereſt in the land whatſoever. Upon payment, he was 
und to convey, as the mortgagor ſhould direct. Conveying 
no more than delivering up a fecurity when it is fatisned, 
The money here was paid to the proper hand. An adult, 
under the ſame circumſtances, would have been guilty of a 

Vol. III. .3 C | breach 
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pre nch of truſt ; if he had refuſed, he would Have been com 
pelled to do it, and would have been condemned in cotts for 
refuling. By act of parliament, 7 Ann. c. 19: f. 2. the infant 
was compellable to do it, during his minority. It is much 
ſtronger here, that the money was paid by the pluintiffs; who, 
upon the faith of this conveyance, and the title decds pro- 
duced by Bicbnell the msrtgagor, advanced more money. The 


Whole beneheial eſtate belonged to Brickrrell, after paying the 


109. Je infant's conveyance was matter of form, and in 
the nature of an authority, executed by BicknelPs direction, 
in favour of a third perſon who ventured his money upon the 
faith of it. It would be iniquitous in the infant, to avoid it: 
it would be unjuſt to ſet up the pri vilege, to male an innocent 
man loſe his money, circumvented by his contidence in the 
infant's concurrence. But it could not even have that efc&, 
It would be nugatory, and without any effect. For, if it 
was avoided, he mult make the fame conveyance over again: 
he would be compelled to do it. A conveyance to the de- 
fendant would be a breach of truſt, It is clear, that the infant 


was expreſsly a truſtee for the plaintiffs. He was paid'by 


them: upon the faith of the fee being in him, they advanced 
more money. If the fee was ina ſtranger, the plaintiffs have 
the prior equity. If Thorne had been prior; his letting the 
mortgagor have the title-deeds, might be ſufficient to prit- 
pone him. And the defendant had expreſs notice. There 
can be no doubt that the infant was compellable to do- what 
he bas done. Upon THE FIRST QUESTION, WE ARE ALL 
OF OPINION, © THAT THIS CONVEYANCE BINDS THE 
« INFaxrt,” Bur ſuppoſing it not binding againſt him, or 
thoſe who may ſtand in his place. — IHE SECOND QUESTION 


is, Whether the defendant can take advantage of the 


« infancy; and, on that account, object to the conveyance” 
This depends upon two points: 1, „ Whether this con- 
« yeyance be void, or voidable only?“ 2dly, If voidable only, 
« whether the infant, by his entry before the aſſizes, had ab- 
« ſolutely avoided it?“ It is not ſettled, what 45 tae tru? 
ground upon which an infant's deed is voidable only. 
Whether © the ſolemnity of the inſtrument is ſufficient;“ or 
« jt depends upon the ſemblance oft benetit to the infant, 


c. from the matter of the deed upon the face of it.“ As to 


the firſt, the fol: mnity of the inſtrument We thivk the jaw 
is, as laid down by Perkins, Sect. 12. that “ All ſuch gifts, 
« grante, or deeds, made by infants, which do not take eff. cc 
& by delivery of his hand, are void: but all gifts, grants, or 
« deed, made by infants, by matter in deed or in Writing 
« which do take effect by delivery. of his hand, are voidable 
« by himſelf, by his heirs, and by thoſe who bave he 
« c{tate.?* The words © Which do take effect” are an effenti.a 
part of the definition; and exclude letters of attorney, cr d 
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which delegate a mere power and convey no intereſt, In 
Bro. Abr. title « Dum flit infra ætatem, pl. 1. (which cites 
40 Edu. 3. 34.) it is noted“ That a dum fuit infra etaten 
« was admitted to lie of a rent: and yet, by ſome, the grant 
« of an infant was void and not voidable.” But (ſays the 
book), “ It is not ſo: for then this action would not lie. 
And beſides, the delivery of a deed cannot be void: but 
only voidable.”” There is no difference in this reſpect, be- 
tween a feoffment and Jeeds which convey an intereſt. The 
eaſon is the ſame.-—The delivery of the deed muſt be in the 
preſence of witneſſes, as much as the livery of ſeiſin; the 
ceremony is as ſolemn. The preſumption “ that the witneſſes 
would not atteſt, if they ſay him an infant,“ holds equally as 
to both. Littleton, who writes with great accuracy and pre- 
ciſion, puts them both upon the ſame foot. He ſays, fect. 
259. If before the age of 21, any deed or feoffinent, grant, 
© releaſe, confirmation, obligation, or other writing, be made 
« by any of them, &c. all ſerve for nothing. and may be 

« avoided.” In 2 Inſt. 673. a bargain and fale enrolled by 
an infant is denied to be matter of record which the infant 
muſt avoid during his minority; but the book ſays, « He may 
« avoid it when he will.” An infant, or they who ſtand in 
lis place, cannot plead © non af faftum,” and give the in- 
lncy in evidence; but they muſt plead the infancy ſpecially, 
toavoid the deed : and that plea avoids it, by relation back to 
the delivery. The reaſon of this is, becauſe it has an 
operation from the delivery; and not becauſe it has the form 

ofa deed. The deed of a feme covert has the form, but ſhe 


may plead « 7 off fuctum;“ becauſe it has no operation.— 


The diſtinction between the deeds of femes covert, and of 
nfants, is important; the firſt are void, the ſecond voidable. 
Perkins, ſ. 154. title “ Faites,” p. 32. ſays, © And it is to be 
„known, that a deed cannot have and take effect at every 
delivery, as a deed ; for, if the firſt delivery take any effect, 
the ſecond is void. As in caſe an infant makes a deed, and 
deliver the ſame as his deed, &c. and afterwards, when he 
* comes of full age, delivers it again as his deed ; this ſecond 
* delivery is void. But if a married woman deliver a bond 
* unto me, or other writing, as her deed ; this delivery is 
" merely void : and therefore, if after the death of her 
* huſband, ſhe, being fingle, deliver the ſame again unto 
eme as her deed; the ſecond delivery is good and effec- 
*tual (1),” Two objections were made at the bar to this 
ropolition, at leaſt, in its extent. —1ſt, Thar leaſes by an 
nant, by deed, upon which no rent is reſerved, are abſolutely 
ad; therefore, the criterion, Whether the deed is void or 
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(I.) Vide vol. II. p. 310. 
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voidable, does not depend upon the delivery, but upon the 
matter and contents. — “ Whether it may poſſibly be for the 
« infant's benefit.“ 2dly, A ſurrender by an infant, by deed, 
is abſolutely void, therefore all deeds are not voidable only. 
As to the hrft, there are many obiter ſayings ; but there js no 
ſufficient authority clearly to outweigh the reaſons againſt this 
polition: I cannot find a caſe adjudged fingly upon this ground. 
WC hat looks the likeſt to an authority, is the opinion of Wray 
and Soulſcote againit GCawdy, in Hiuinphreſton's caſe, 16 Flis. 
Moore, log. and 2 Leon. 216. Benlo. 19 5. Oven, bg. Dyer, 
337- 4. I Ani. 40. but there the judgment was upon the 
right and merits of the cafe, and not upon the point of the 
leaſe. Ihe queſtion, as to the leaſe, arofe upon the ſictitious 
leaſe to try the infant leſſor of the plaimiff's title in ejcctment. 
The two {Pray and Somibcote held & That, no rent being 
© relerved, there was no femblance of benebt to the infant.“ 
\V heres, in truth, it was greatly for his benefit. The ob- 
jection was turning his own privilege of infancy againſt him, 
to bar his recovering. Beſidus, the leaſe was by p:rol.—But 
reaſon ſoon prevailed; and it has been long ſettled, «© That 
an infant may mak? a leaſe, without rent, to try his titie.“ 
Very prejudicial aſes may be made; though a nominal rent 
be reſerved: and there may be moſt beneficial conſiderations 
tor a leaſe though no rent be reſerved. What ſeems decifive 
is, „That the leſſee can, in no caſe, avoid the leaſe, on account 
« of the infancy of the letlor;?” which ſhews it not to be 
void, but. voidable only. And it is better for infants, that 
thev ſhould have an election. As to the ſecond, the authority 
of Lleyel v. Cie was cited (1) And fayings arguendo. in 
Thompfen v. Leach (2). The cale of Lhyd v. Gregory was de- 
termined upon the ſpecial verdict, by three judges; of whom, 
dir /7 ilicm Forces and Crete were two.—dir VI illiam fan 
reports, „I hat the ſecond leaſe being void made an end of 


« the queſtion; and that the judges gave no opinion upon the 


other points.” "The note in Croke, Fac. 302. does not lay 
a word of the anly ground of the judgment; but rather 


fuppoles the {oeend ſcaſe good, by arguing, * That there 


« being no incicaſe of term, or diminution of rent, it had no 

« ſemblance of benefit.“  Crobe's note might be confounded 

with what paſſed upon the trial at bar: for Roll ſtates ſayings 

to that effect upon the trial at bar, 1 Ne. Abr. 728. pl. 3. But 
WL ; 


— 


—— 


(a) Lind v. Gregory is reported in Ge. Car. 502. and Sir U 
Hanes, 405. and is abr dyed in 2 Ro. Abr. 24. title “ Faites,” letter J. 
pl. 6. and 395. title “ Surrender,” letter F,. pl. 7. and in Ro. Abr. 728. 
title © Enfants,“ letter B. pl. 2 and 3. | | 

(2) 3 Lev. 284. 2 Yenir. 198, 199 3 Mod. 296. 301. 2 Salk. 618 
Parliament Caſes, 150. 1 Shower, 296. Comberb. 438. 468. Cartlewy 
211. 435 Equity Caſes abridged, p. 278. pl. 3. 3 Salt. 300. 12 Mod. 75. 
and Halt, 357, 623. | Sir 
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Sir William Jones is certainly right: for the ſecond leaſe was 
void. And no ſurrender, expreſs or implied, in order to, or 
in conſideration of a new leaſe, would bind; if the new leaſe 
is abſolutely void, for the cauſe, ground, and condition of the 
ſurrender fails. In Thompſon v. Leach (which was a moſt 
f;vourable caſe for the plaintiff), much is ſaid in argument, 
Jo prove the ſurrender of an infant cr lunatic to be void ;” 
to get rid of ſome doctrine laid down in H/hittingham's caſe, 
8 C:. 43- H. 45. Elia.“ That the remainder-man, injured by 
« ine act, could not avoid it.” But more is faid to overturn 
that doctrine. There is no difference, in this reſpect, be- 
tween the heir in tail and the remainder-man; neither claims 
under him whoſe act is in queſtion; but both claim per 
frmam doni. In Palmer, 254. Dodderidge denies the doc- 
trine; and ſays, „He ia remainder, and the donor, ſhall take 
„advantage of infancy;“ which is agreeable to L:ttleton's 


rea! ning, ſ. 635. it ſhould ſeem againſt reaſon, that a 


feoff nent made by an infant ſhould grieve or hurt another, to 
take from them their entry, &c. Suppoſe the compariſon be- 
tween an infant and a man vn compos juſt (which it is not), 
the point of * The ſurrender being void or voidable'“ was not 
neceſſary to the judgment in that caſe. I know of no judg- 
ment, upon the ground “ That ſuch a ſurrender is void.” 


Moſt undoubtedly, the other party cannot fay fo. If an 


infant was to ſurrender an unprofitable leaſe z and, after ac- 
ceptance, the premiſes ſhould be burnt, overflowed, or other- 
wife deſtroyed ; the leſſor never could ſay the ſurrender was 
void. "There is no inſtance where the other party to a deed 
can object, on account of infancy. Conſequently, the infant 
may let the ſurrender ſtand, or avoid it, which proves it to 
be voidable only. If a new caſe ſhould ariſe, where it would 
de more beneficial to the infant,“ That the deed ſhould be 


.*- conſidered as void z”* if he might incur a forteiture, or be 


lubjet to damages, or a breach of truſt, in reſpect of a third 
perſon, unleſs it was deemed void; the reaſon of the privilege 
would warrant an exception in ſuch caſe, to the general rule. 
Powers of attorney are an exception to the general rule, as to 
deeds : and a power to receive ſeiſin is an exception to that. 
The end of the privilege is © To protect infants.” To that 
object, therefore, all the rules and their exceptions muſt be 
directed, But be the point upon the folemnity of the de- 
livery, as it may (for there are reſpectable ſayings the other 
Way), 1t is not neceſſary to our determination. tor we are 
all of opinion, + That the 109], received, and the other 
circumſtances of the tranſaction, hew a ſemblance of 
* benefit, ſufficient to make it voidable only. upon the matter 


© of the conveyance.” If it be voidable only, THE SECOND 


POINT is, © Whether the infant, by his entry before the 
* allizes (which appears to be during his minority), has 


3G 3 * avoided 
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cc avoided it.” At the common law, the only conveyance jr 


r 
Hair, of the freehold and inheritance of land, with tranſmu- 
tation of poſſeſſion, was by feoffinent. If it was tortious, the 
diſſeiſee was obliged to enter, to reveſt his poſſeſſory title: e 
and then he might bring an action of treſpaſs. So, in the caſe 9 
of feoffments by an infant; he might enter during his mi— t 
nority, to reveſt his poſſeſſory right, for the ſake of the profits, 0 
but ſtill the feoffment was voidable only: and he might elect b 
to confirm it, when he attained his full age. The reaſon why i 
an infant cannot bring any writ analogous to a d fuit infra . 
etatem, during his minority, is, & That his election may not tl 
« be bound by the judgment.“ Whether an entry be of any 
uſe in the preſent caſe, is not material; it is ſufficient, that it K 
cannot have any larger effect, than in the caſe of a feoffment. [ 
The infant is alive, ſtill a minor. The defendant cannot elect 0 
for him; he is a mere ſtranger in every view, and has 19 V 
eſtate affected by the conveyance. We are all of opinion, t 
« 'That the plaintiffs ought to recover,” And it is well for 7 
the defendant, we are of this opinion. He would get nothing 2 
by defeating the plaintiffs here; for, finally, in another mode 6 
of proceeding, the conveyance muſt be confirmed; and the 
defendant would be to pay all the coſts here and there.—lt is 
fortunate for the ſuitors on both ſides, when conſiſtent with - 
| r:tles and forms of proceedings, that juſtice which muſt be the 
i final determination of the queſtion may be done in the firſt 
| ſtage of the litigation. —Poſtea to the plaintitfs. . 
| Keane v. An infant ſlave in the Weſt-Indies, executed an indenture, 5 
| $520 _— by which he covenanted to ſerve B. for a certain term of 5 
| Fe. 4.4 511. Fears as his ſervant, and B. covenanted to do certain things A 
f c on his part; B. then came to England with the flave. In an b 
| action againft A. who had ſeduced him from the ſervice of Z. m 
| | A. was not permitted to allege that the contract was void, as c 
| being made by an infant and a fave, and therefore, that the 1 
declaration, which ſtated him to have been retained as 2 4 
ſervant for a term of years, was not proved; for the Court be 
| held that the effect of ſuch a contract might be the manumiſſion Pe 
1 of the flave: and, conſequently, that it was for his own benefit; * 
and being for his own beneric, that it was, at moſt, only hs 
N voidable by the infant himſelf, and not by a ſtranger.— | his th 
was an action on the cafe, for enticing the plaintitt's fervant of 
to lcave his ſervice: the firſt count of the declaration " 
| ſtated that, on the 2 4 of April, 17045 2 certain perſon called 10 
| Toney, was retained to forve tb. plaintiff fer fue years Fron. ſ. 
that day. — I he facts were, that a negio boy, called Toney, a 1 
fave in the iſland of St. Vincent, about 10 or 17 years 01d, jd 
there executed an indenture, by which he bound himielt to : 
ſerve the plaintiff who was coming to Euro as 4 ſervant for 4 
hve years, and the pliintiff covenanted io find him food, ds 


lodging and clothing, and medical aftlitance in calz ot fick 
| nels. 
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neſs. The plaintiff ſoon after arrived in this country with the 
boy as his ſervant, and went to Cheltenham, where the de- 
ſendant, who was a captain in the army on a recruiting party, 
eaticed the boy away. On this evilence, the jury found a 
deneral verdict tor the plaintiff, Afterwards, a rule was ob- 
tuned to ſhew cauſe why there ſhould not be a new trial, and 
one ob jection taken by the defendant was, that the boy being 
both an infant and a flave when the indem ure was entere 
into, it was clearly void, and that therefore the contract was 
not binding. —EYRE, Ld Ch. J. The ſervant executed inden- 
tures, by which he contracted to ſerve the maſter for five years. 
But he was both an infant and a flave of his maſter at the time 
when he entered into the contract; he was very young and en- 
tirely in the power of the maiter. From theſe circumſtances 
doubts aroſe whether the contract wouid bind him, and if it 
would not bind him, whether it would avail any thing as againſt 
tie de fendant. My brother Heath brought this queſtion into the 
right train, by ſuggeſting that the effect of this contract, by 
aualogy to the law between lord and villein, might be to 
emancipate the flave (1), and, therefore, that it was os the 
i enent 


(1) The reporter in this place has added the following note: “With 
tic greateſt deference to the high authority which ſtarted, as well as to 
tat which purſued this ingenious conj*CEture, it is to be obſerved that it 
is !nconfiltent both with the general policy, and local inftiturions of th 
Britiſh lands in the Weſt Indies, to ſuppoſe that a flave can be manu— 
nitted by implication. The hiftories of thoſe iſlands and their ſtature 
hooks ſhew that manumiſtion can only be effected by ſome act of the 
matter, done <xprels!y for that purpoſe, and accompanied with rhe fer- 
tement of an annual proviſion on the ſlave fo manumnted. On this 
{1bje&t the law of the iſland of St. Vincent is particularly ſtrict. In the 
ection of the Ratutes of that iſtand publithed in 1788, pave 46, the 24th 
elite of the aft, entitled © An act for making flaves rea} eſtate, and the 
better government of ſlaves and negroes,”” directs, © That no perſon or 
perſons Whatſocver ſhail hereafter man umit or ſet free any ſlave or flaves, 
except he, ſhe, or they, or the repreſentatives of ſuch pertun or perſons, 
previous to ſuch manumitiion, pay into the public treafury of this fl end. 
me hundred pounds current money, for the uſe of the faid iſland; and 
the receipt of the treaſurer for the time being ſha!l be racked to the deed 
ot manumiſſion and be an authority for the fame ; and the tieafurer tor 
tie time being is hereby authorif.d and directed to pay half year'y ro 
ny ftive fo manumitted, out of the public rre-ſury, four pounds current 
money, for the maintenance of ſuch flave, during the natural ine of ſuch 
live, and the receipt of ſuch ſlave, or a certificate. from a juſtice of the 
ene ok the payment of ſuch money in his preſence (Which every 
2:11CC 1s hereby required to give when thereto required or applied to for 
've purpoſe), thall be a diſcharge to the ſaid treaſurer for all ſuch money 
-» 1c Ihall from time to time pay to ['ich flare or flaves; and any manu— 
115 made in any other manner than aforeſaid, ſhalt! be void.” Inis 
as to, the foundation of rhe argument, namely, that rhe et: & of the 
abet nering into a contract with the flave might be to eufranchtſe 
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benefit of the infant, which might remove the objection of 
infancy and ſlavery. This leads to the conſideration of what 
contracts may be entered into by infants, whether they can 
contract by deed, whether their contracts are void or only 
voidable, and if only voidable, who ſhall take 2d var tage of 
the infancy to avoid them. In Lite. ſ. 259. it is Lid, « lf 
before ſuch age (i. e. 21) any deed or feoffinent, grant, releaſe, 
confirmation, obligation, or other writing, be made by any of 
them, &c. or if any within ſuch age be bailiff or recviver to 
any, &c. all ſerves for nothing and may be avoided.” But this 
is certainly not correct; and Lord Cœte's obtervation on it is, 
Here, by this, &c, are implied ſome exceptions out c this 
generality ; as an infant may bind himſelf to pay for his nec. 
ſary meat, drink, apparel, neceſſary phyſie, and ſuch oth; 
neceſſaries, and likewiſe for his good teaching or inſtruction, 
Thereby he may profit himſelf afteravards ; but if he bind han- 
ſelf in an obligation, or other writing, with a penalty to: the 
payment of any of theſe, that obligation ſhall not bind him.” 
And in Cro. Elis. 920. it was holden, that an obligation fran 
an infant for his neceflary meat and drink, in the very fun 
diſburſed on that account was good, but not in double the 
ſum. The conclulion is, that for thoſe things which the 
Court can pronounce to be neceſſary for the infant, he may 
bind himſelf even by deed. If this queſtion were be: we-n the 
maſter and the ſervant himſelf, the Court would hardly hefitate 
to ſay, that a contract to ſerve for five years having the effect 
of emancipation from flavery, was a contract for nec«flarics, 
in the enlarged ſenle of the word as extending to all the caf-s 
enumerated in Co. Lit. But it is not neceſlary to go the 
whole length of that propoſition, as this is rot a cafe between 
the maſter and the ſervant. We have ſeen that ſome contracts 


of infants, even by deed, ſhall bind them. Some are mercy. 


void: namely, ſuch as the Court can pronounce to be ts their 


prejudice. Others, and the moſt numerous claſs, of a more | 
uncertain nature as to benefit or prejudice, are voidable only, 


and it is in the election of the intant to affirm them or not. In 
Rcl. Abr. title © Enfants,“ 1 Nol. Abr. 728. and Com. Dig. 3. 
Com. Dig. 619. dvo. under the ſame title inſtances are put ct 
the three different kinds of good, void, and voidable contracts. 


Where the contract is by deed, and not apparently to the 


prejudice of the infant, Compns ſtates it as à rule, thai the 
infant cannot plead en eff factum, but muſt plead his infancy : 


him in the iſland of St. Vincent where it was made, evidently fails. Tt 
queſtion, whether ſuch would be the effect of the contract in this, 
country, could not ariſe, becaule as ſcon as a flave arrives here, i: 
yoke of ſlave ry is diffolved by operation of law, whether he has previvw'y 


entered into any contract or not, and whatever may be his fitu-t10n 


with reſpect to the ſervice of his matter, 


wy 


it 
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is his deed, but this is a mode of difaffirming it. He indeed 
fates the rule generally, but I limit it to that caſe, in order to 
reconcile the doctrine of void and voidable contracts. Upon | 
de diftinftion between thoſe two ſpecies of contracts, we 
certainly are not warranted to decide, that a contract which x 
mz; have the effect of emancipation, and which certainly puts 5 
te infint in no worſe condition than he was in before, is fo 5 

pr jucicial to him as to be merely void. If it be a contract 
1oidable only, the infant may affirm it: and that is ſufficient 
o decide this caſe. For this is the caſe of a ſtranger and a 
woe der interfering betaveen the maſter and ſervant, and now 
"(king ih take advantage of (the infant's privilege of avoiding his 
fache, a privilege which tis perſonal to the infant, and which 
une can exerciſe for him. Suppoſe the cate of a ſtranger. 
efifing the feoffee of an infant, the entry tolled, and a writ | 
ct 1i2ht brought by the feoftee; ſhould the tenant be permitted 
to object the infancy of the feoftor ? In ¶M Pittinghani's caſe, | 
$ C. 42, b. it was holden, that a privity in law, not in blood | 
or «tate, did not entitle a third perſon to avoid the act of an 
infant, That was the caſe of an eſcheat, and ſeveral other 
caſ-s are put in our books, where if the infant himſelf does not | 
ke advantage of infancy, no one elſe ſhall, and which are 
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caſis where the party who would take advantage of the infancy : 
has a direct intereſt in the ſubject to which the act done by | 
the infant has relation. The defendant, in this caſe, had no ; 


em orn in the relation between the plaintiff and his ſervant, be 
daloed it officicufly. Rule diſcharged. 5 | 
Aſinmpfit on an account ſtated does not lie againſt an Trueman v. 
infant — Action of ag,. The firſt count in the decla- Hurſt, Mic. Ter. 
ration was on a promiſſory note for fol. given by the ns 2 
fendant to the plaintiff for beard and lodging, and for teaching * PR | 
ond inſtructing the defendant in the buſineſs of hair-dreſſing. ; 
there were other counts for meat, drink, waſhing, lodging, 
ond other neceſſary things; tor work and labour, money paid, 
laid out, and expended; and on an account ſtated. Plea, in- 
ancy. Replication, for neceſſaries. To this there was a 
general demurrer, and joinder in demurrer. The exceptions 
taken for the defendant were: 1ſt, An infant cannot bind himſelf 
dy a proniflory note, even for neceſſaries. —2dly, There is no 
god contideration for this note; or for the premiſes in the 
4 and 5th counts, which were for work and labour. ——3dly, 
An nfant is not liable to an action of af/zump/it on an account 
ted. —Lord MANSFIELD, Ch. J. The authorities are all 
ene way, that this action will not lie. What is an account 
ſteted? It is an agreement by both parties, tbat all the articles 
are true. This was formerly concluſive; but a greater 
|titude has of late prevailed in order to remedy the errors 
wiich may have crept into the account in ſurcharging the 
tems. But an infant cannot bind himſelf by ſtating an 
account; 
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account; therefore, on the reaſon of the caſe, and on the au- 
thorities, I think there ſhould be judgment for the defendant, | 
—WiLLEs and AsHHURST, J. concurred.—BULLER, I. 
The caſe of Bartlett v. Emery, Hil. 2. G. 2. B. R. upon a writ 
of error out of the court of L:7ch/reld, ſettles this cafe, T here, 
this Court were unantmouſly of opinion, that an action would 
not lie on an account ſtated againſt an infant. Sharp v. Ray, 
Tr. 30 G. 3. B. R. S. P. The ground is this, the only con- 
ſideration for the promiſe is the ſtating of the account: now if | 
an infant cannot ſtate an account, the conſideration does not 
hold, and the promiſe is void. —T he -plaint;F had liberty to 
EY amend on payment of coſts, | 
erke 85 An infant who lives with, and is properly maintained by 
e e the parent, cannot bind himſelf to a ſtranger for neceſfarics.— 
20 Geo 3. C. B. It was moved to diſcharge the defendant on a common ap- 
2 Black. 132 5. pearance, being held to ſpecial bail for Fol. debt to a milliner, 
for feathered caps and other ornamental appire] ; and it bing 
proved by a copy of the pariſh regiſter, that the defendant was 
now under twenty years of age, and the debt was of two 
years ſtanding : ſhe living all the time with her mother, It 
was oppoſed on the ground, that theſe things might be ne- 
ceflary tor her ſtate and ſituation in life, —SED PER CURian:; 
If an infant lives with her parent, who provides ſuch appare! 
as appears to the parent to be proper, ſo that the child is not 
left deſtitute of clothes, or other real neceſſaries of lite, the 
child cannot bind herſelf to a ſtranger even for what might 
otherwiſe be allowed as neceſſarics: for no man ſhall take 
upon him to dictate to a parent what clothing the child tha!l 
wear, at what time they ſhall be purchaſed, or of whom. All 
that muſt be left to the diſcretion of the father or mother. 
And as there is not here any pretence but that the child was 
decently provided for by the mother, we ſhould give no 
countenance to ſuch perſons, as inveigle young women into 
extravagance under the pretext of furniſhing them with ne- 
ceflaries, without the previous conſent of the parent. —Þ/act- 
flone and Nares, Juſtices of the ſame opinion.—Rule abſolute. 
fotteux v. A joint warrant of attorney, to confeſs judgment by an in- 
St. Aubin, et al fant and another, may be vacated againſt the infant ouly.—lt 
3 (i was moved to ſet aſide the judgment againſt Sir John St. 
2 Black. 1133. Aubin only, and to ſtrike his name out of the warrant ot 
attorney to confeſs this judgment, which was entered againft 
Sir 7ohn, and one William Davis, his ſurety ; it being proved 
by the affidavits of his mother and relations, that Sir n 
. was only eighteen years old, and that this judgment was 
| a obtained from him by advancing him money in order to ſupply 
14 his extravagance at VV Due de School. — PER CU RIAN; 
1 This is not a reverſal of the judgment by writ of error, but 
4 the vacating the warrant of — as againſt the intant, for 
| | 5 impoſition; after which, the judgment drops of courie: 
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Lord Hardabicte in the King's Bench held, that relief might be 
given upon warrants of attorney, it unduly obtained, and the 
Conrts have always follow 2d that opinion. The Court acts 
herein upon the ſame principle, as in vacating a ine for non- 
ge. The cafe of Fackſon and Moſley, I. 3 Geo. 1. C.B. is | 
cited by the Court in S ra. 1043. as that of vacating a judg= 

ment on account of infancy of the defendant, who executed 

te warrant of attorney, to confeſs judgment.—Rule ab- 

lolute, 

A warrant of attorney given by an infant, is abſolutely Saunderſon v. 
void, and the Court will not conrm it, though the infant „Ce. 4. W 
appear to have given it (knowing that it was not valid), for 1 Elen. Black. 75. 
the purpoſe of colluſion.— The defendant being an infant, 
joined with his brother in giving a warrant of attorney to the 
plaintiff, to confeſs a judgment, which was. accordingly 
entered up, and the defendant taken in execution. In order 
to procure his diſcharge, he alone gave a ſecond warrant of 
attorney, on which judgment was again entered, and he again 
taken in execution. On this, a rule was granted to ſhew 
cauſe, why the laſt judgment ſhould not be let aſide, and the 
warrant of attorney cancelled, on the ground, that the de- 
ſendant was an infant at the time of giving it. On ſhewing 
cauſe, furne circumſtances of colluſion between him and his / 
brother were mentioned, and it was ſaid, that as this appli- i 
cation was made to the equitable juriſdiction of the Court, it 
was to be remembered, that in equity the acts of an infant are |: 
often confirmed; ſuch as an agreement to ſetile an eſtate, and h 
the like. Bur Tye CouRT ſaid. Such acts of an infant as i 
xe only voidable, are allowed in equity to be confirmed, but | 
not ſuch as are actually void. A warrant of attorney is of 
the latter deſcription, which the Cour! cannor make good, 
though there appear circumſtances oi fraud on the pact of 
the infant. Rule abſolute without coſts. 

An infant is not eligible to the office of a burgeſs in a cor- Rex v. Carter, | 
poration, where the charter does not expreſsly authorize the lic Ter. Y 
corporation to grant incohate rights, — Ibis was un inſorma- G. Reps 1 
tion, in the nature of a q war» auto, againſt the defendant, to | 
ſhe by what authority he claimed to exerciſe the office of 1 
burgeſs of the borough of Portſmouth, wich THE IN- 
FORMATION alleged was © a place, Mice, and franchiſe, of 
great truſt and pre-eminence within the ſaid borouah, touch- 
itz the rule and government of the ſaid borough, and the 
aminiſtration of juſtice. THE PLEA aimed the apove 
allegation, and inter alia) ſtated, that within th {1 ugh 
there have been, and of right ought to be, an in, „e umn ber 
of burgeſſes. J hat, by a charter of 3 Car. I. the way wr, der- 
men, and burgeſſes, were incorporated, and pow: u given 
tothe mayor and aldermen, &c. to name ſich perſons to be 
burgeſſes as they ſhould plzaſe, and to the ſaid barge 
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of opinion, that no ſuch power is given by the charter. 
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choſen to adminiſter an oath for their faithfully executing the WM i; 
faid office of burgeſs. That the defendant, on the 18th da: if a i 
May, 1751, was elected by the major part of the mayor ai WM :: 
aldermen ; aud that, before he took upon himſelf to exercic. WM 
the place, office, and franchiſe, of ſuch burgeſs, he was duly, u 
and according to the uſage of the ſaid borough, ſworn into the | he 
faid office. THE REPLICATION ſet forth certain parts of the hut 
Charter : and, laſtly, that the defendant, at the time of his ſup- be 
poſed election to be a burgeſs, &c. was of the age of five years | yel 
and ten months, and no more. Rejoinder : that, at the time | b ti 
the defendant was ſworn into the place, office, and franchiſ:, et 
of one of the burgeſſes, & c. he was of the full age of twenty- | ke 
one years: to this the plaintiff DEMURR ED. Upon this e- ee 
cord three queſtions were argued; iſt, Whether the office of | exe! 
burgeſs is a judicial or a miniſterial office? 2dly, If judicial, ud 
whether an infant, ſuch as the defendant was, is eligible to } inte 
ſuch an office ? 3dly, If miniſterial, whether an infant, ſuch not 
as the defendant was, is eligible to ſuch an office — Lad me 
MansFiELD (after argument) ſaid, that the true queſton WM hav 
was, Whether the defendant in this caſe, being elected at the feat 
age of five years old, and ſworn in at twenty-one, is duly the 
elected, according to the terms of the charter? This is a cor- Lar 
poration, which derives its conſtitution under a charter from of t 
the king, and their whole power ariſes from it: it follows, for 
therefore, that they are bound to act according to the powers | that 
and directions which it contains. It has been ſaid, there may fo 
be incohate rights, to be completed when the parties are of | if t 
age; and eaſes have been alluded to, of children born with a and 
right to be admitted at twenty-one, on payment of a ſum of As 
money, and alſo titles by ſervitude or marriage ; clearly, there ſhz 
may be ſuch incohate rights to infants : but the queſtion is, me: 
Whether the king has, by this charter, given the corporation por 
a power to grant incohate rights to infants, to be put in ext- tak; 
cution upon their attaining the age of twenty-one ? If he has at 
not, there is an end of the defendant's title. Now, by the it, 
charter, the king enables the mayor and aldermen, or the eve 
greater part of them, to chooſe as many burgeſles as they tha!) 
think proper, and to adminiſter to them the oath of office, 
and, fill ſiuorn, they are not complete burgeſſes. Upon an 
information, they muſt be ſworn in: did the king mean, u hen 
he directed they ſhould be ſworn in, that they ſhould fear in 
ſucking infants? It is ſaid, a corporation may chooſe abtent 
members: if fairly and conliſtent with their charter they may; 
but they cannot chooſe an abſent member colluſively. There 
is no more in that caſe than this, that the king has given them | 
a power to chooſe and {wear in burgeſſes; and the queſtion is, ; 
Whether he gave them a power to grant an incohate right, 0p 
when no oath could be adminiſtered to them ? I am clcarly I 
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470n, J. -The queſtion does not depend upon the capacity 
« incapacity of infants to take, but whether this corporation 
ve impowered by their charter to grant incohate rights to 
ants. In moſt charters, the direction, as to the election of 
urgefſes, is, that the mayor, &c. ſhall chooſe one or more of 
he diſcreet men of the borough to be a burgeſs, or burgeſſes. 
ut can it be ſaid, that an infant of fix years of age is, or can 
e ſuppoſed to be, ſuch a diſcreet perſon ? The words of the 
yeſent charter are, that © zhey may, as often as it ſhall appear 


„to them to be fit and „ elect /o many and ſuch perſons 


« to be burgeſſes, as they ſhould pleaſe, and to ſuch perſons ſo 
« choſen, all adminifter an oath faithfully to execute the 
« office.” This ſuppoſes the mayor and aldermen, &c. to 
exerciſe their judgment in electing perſons to be burgeſſes; 
and in reſpect of the oath, the election and ſibearing are clearly 
intended to be ſimul et ſemel: but what is the preſent caſe ? 
not an election but a contingent nomination, which, perhaps, 
might never have taken effect, becauſe the party might not 
hve lived, Other perſons might, at ſuch a diſtance as ſixteen 
ears, be to ſwear him in; diſputes might ariſe, as to his being 
the (ame perſon, beſides involving many other inconveniences. 
[am clearly, therefore, of opinion, upon the true conſtruction 
of this charter, that the act muſt be the act of the corporation 
for the time being, to be executed perſonally by them ; and 


that it was not intended they ſhould have a power to nominate 


br many years to come; ſuch nomination to be completed, 
ii the party ſhould, at ſuch future time, happen to be ia eſſe, 
nd difpoſed to take the office upon him. —W 1LLEs, J. agreed. 
A54hkURST, J.—The words that they may, as often as it 
ſh:1! appear to the mayor, aldermen, &c. to be fit and neceſſary e 
mean, tit and neceſſary for the preſent purpoſes of the cor- 
per:tion 3 and the perſons. intended, ſuch as are capable of 
wing upon themſelves the immediate execution of the office, 
wt perſons to be nominated only, and who might or might not 
it, or be capable of acting in future, as circumſtances and 
tients might turn out. Judgment for the king. 


Information. 


When it Lies. 


Ax information being moved for againſt the defendants, itRex v. 

h Sir Francis-Blake 
__ L Ms Delaval, Willi 

r fendants had joined in an unlawful combination and CON= Bates, 2nd Tobi 


" piracy to remove this girl, an infant of about eighteen, out Fraine, Tr. Ter. 
| | : „ of; Geo. 3. BR. 


yp:ared, that the charge againſt them was, * that the de- 
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3 Burr. 1434. cc of the hands of the defendant, Bates (a muſician), to whom 


1 Black Pei, 
410, 439» 


& ſhe was bound an apprentice by her father (a gentleman's 
« coachman), without the knowledge or approbation of the 
& ſaid Catley, her father, and to place her in the hands of Sir 
& Francis, for the purpoſe of proſtitution.” The facts uncon- 
troverted were theſe: A female infant, then about fifteen, was 
bound apprentice by her father to the defendant, Bates, a 
muſic-maſter, the girl appearing to have natural talents for 
muſic. The father became bound to the maſter in the penalty 
of 2col. for his daughter's performance of the covenants con- 
tained in the indenture. She became eminent for vocal muſic, 
and thereby gained a great profit to Bates, her maſter, | 
During her apprenticeſhip, being then about ſeventeen, ſhe is | 
debauched by Sir Francis Delaval, whilſt ſhe reſided in the 
houſe cf Bates's father; as Bates himſelf was a ſingle man and 
no houſekeeper. In April laſt, Bates, her maſter, indireQ!y 
aſhgns her to Sir Francis, as much as it was in his power to 
aſſign her over: and this is done, plainly and manifeſtly, for 
bad purpoſes. Bates at the ſame time releaſes the penalty to 
the father, but without the father's application or ven privity; 
and receives the 200l. from Sir Francis, by the hands of his 
taylor; who is employed to pay it to Bates, and alſo enters 
into a bond to Bates, to ſecure to him the profits ariſing from 
the girl's finging this ſummer at Marybone. And then ſhe 
is indentured to Sir Francis Delaval to learn muſic of him: 
and ſhe covenants with him, both in the uſual covenants ct 
indentures of apprenticeſhip, and likewiſe in ſeveral others 
(as & not to quit even his apartments), &c, Theſe articles 


between the parties are ſigned by all but the father: and a 


bond is drawn from him, in the penalty of 2000. for his 
daughter's performance of theſe covenants (which he never 
executed). And the girl goes and lives, and ſtill does live, 
with Sir Francis, notoriouſly as a kept miſtreſs Lord 
MansF1ELD, Ch. J. I remember a cauſe in the court of 
Chancery, wherein it appeared, that a man had formally 
aſſigned his wife over to another man: and Lord Hardwick? 
directed a proſecution for that tranſaction, as being notoziouſty 
and groſsly againſt public decency and good manners. And 
ſo is the preſent caſe. It is true that many offences of the 
incontinent kind fall properly under the juriſdiction of the 
Eccleſiaſtical Court, and are appropriated to it. But, it you 
except thoſe appropriated caſes, this Court is the 7% 10747 
of the people, and has the ſuperintendency of offences contra 
bonos mores ; and upon this ground, both Sir Charles Sede 
and Curl, who had been guilty of offences againſt good 


manners, were proſecuted here. However, belides this, there 


is, in the preſent caſe, a conſpiracy and confederacy among 
the defendants : which are clearly and indiſputably within the 


proper juriſdiction of this Court. And in the e 
. 5 a | | they 
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they were all three concerned. Bates, the maſter, clearly knew 
of the connexion between Sir Francis and his apprentice. 
Bates, therefore, ought clearly to be included in the rule for 
an informaiion. Then as to Fraine, the attorney, he has 
certainly acted inconſiſtently with the duty of his profeſſion, 
and that chaſtity of character which is incumbent upon an 
attorney always to ſupport. He has drawn and preparcd all 
theſe inſtruments; and the indentures whereby this girl, 
already bound to Bates, binds herſelf apprentice to Sir Francis 
Helau, to be taught muſic by him; and all the covenants 
contained in it; and was privy to the compenſation that Bates 
received from Sir Francis. So that it was impoſſible for him 
to be ignorant of the real intention of this tranſaction: he 
could not imagine that ſhe really bound herſelf to Sir Frances, 
to be taught mulic by him; but muſt undoubtedly have been 
conſci us of the true purpoſe for which. theſe deeds and 
writings. were calcul-ted. He therefore ought likewiſe to be 
included in the abſolute rule for an information. Then a to 
dir Francis himſelf, there can remain no doubt. — Rule 
abſolute. | 
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An information was granted fer allempting to brihe a privy Rex v. Samuel 


cunſellor to procure a reuerſionary patent of an office grantable 


N. ic. Ter. 


by the king, under the great ſeal.—An information for a mil- 10 Ge. 3. B. R. 
demeanor, at the private proſecution of the Duke of Grafton 4 Burr. 2434+ 


(then firſt lord of the treaſury), was moved for again{t the 
cerndants. An affidavit of the Duke of Grafton's was pro- 
diced, proving a letter to be received by him from the de- 
fendant, containing an offer of paying 5000l. into the hands of 
Mr. Henry Newcombe, 20 be delivered by him to the perſon wwho 
cli procure a patent of the reverſion of the office of clerk of 
tle ſupreme court of the ifland of Famaica, for the lives of 
Mr. Vaughars three ſons, or the lives of three other perſons 
to be named by him. Affidavits to authenticate the hand- 
witing of Mr. Vaughan were aifo produced. Mr. Vaughan 
ſent a caſe alſo to the duke, defiring his perufal of it at his 
kifure; which caſe related to the nature, &c. of this office, 
It was accompanied by a letter to his grace, incloſing an 
atdavit; which affidavit Mr. V. aughan lays, © will ſhew the 
* propoſal ; which will be enlarged if neceſſary.” The letter 
Offers to © leave ſecurity in Mr. Henry Newcombe's hands, 
to anſwer paying the 5000]. to tlie order of the perſon who 
* ſhould procure the faid patent. And it concludes —* I will 


* take an opportunity of waiting upon your grace; hoping 


the honour of a conference; otherwiſe, to receive back this 
affidavit, in order to deſtroy the ſame.“ The affidavit in- 
cloſed in this letter was made before the lord-mayor of 
ondon, Tt repreſented this to be a matter that required 
he utmoſt ſecreſy : and it is thereby ſworn (beſides what is 
orementioned), « that this waole affair is an entire ſecret 
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« to every one but Mr. Henry Newcombe ; and that, whether 
« his preſent propoſal ſhall prove efficacious, or be rejccted, 
ec he never will diſcloſe it to any perſon whatſoever.” Lord 
MANSFIELD: If theſe tranſactions are bculicved ty be 
frequent, it is time to put a ſtop to them. A miniſter truſted B 
by the king to recommend fit perſons to offices would betray 
that truſt, and diſappoint that confidence, if he ſhould fecietly WM 
take a bribe for that recommendation. A terrible cont. Mp 
quence would reſult to the public, if every thing that ſuch 

an officer is concerned in adviting the diſpoſal of, ſnguld be ſet | 
up to ſale. I am, therefore, for making the rule abſolute, 
He may demur, or move in arreſt of judgment, or appeal to M 
a higher judicature. I am clear, that this is a miſilonvar, 
and puniſhable as ſuch. But, nevertheleſs, I ſhall be open to 
hear arguments om a demurrer, or in arreſt of judgment, with- MW 
out prejudice. As to the ſtatutes of 12 R. 2. c. 2. and 5. nd 
6 Ed. 6. c. 16. the argument does not turn upon cher 
« extending or not extending to Jamaica.” For, this ohe Y 
is granted under the great feal. The argument is ſtrong, that 
theſe ſtatutes do not extend to Jamaica; though they were 
enacted long before that iſland belonged to the crown of Eng- 
land. If Jamaica was conhidered as a conqueſt, they would 
retain their old laws, till the conqueror had thought fit to 
alter them. If it is conſidered as a colony (which it ought 
to be, the old inhabitants having left the ifland), then theſe Wl 
ſtatutes are poſitive regulations of police, not adapted to the 
circumſtances of a new colony; and, therefore, no part of 
that law of England which every colony from neceſſiiy 15 
ſuppoſed to carry with them at their firſt plantation. No act 


of parliament made after a colony is planted, is con'trucd to Wl « ... 
extend to it, without expreſs words ſhewing the intention of ll « ,, 
the legiſlature to be © that it ſhould.” But here, the office bai 
ts granted by letters patent under the great ſeal of Enz'anl; br 
and, therefore, muſt be governed by the laws of England. aa, 
So that it turns upon the common law. And the tirit con- ber 
ſideration is, whether a great officer, at the head of the 8 coun 
treaſury, and in the king's confidence, felling his intereſt with beo 

| the king, in procuring an office, be not guilty of a crime. Wl « 
The king is not to raiſe a revenue out of this office. 1he Wl «... 
duke ſwears, and it is not denied, „ That the goool. was eg. 
« offered to him, to procure this office for Mr. Vaughan. ii « 11 
Can it be doubted whether the doing this would have been . 0 
criminal in the Duke of Grafton? I ſuppoſe that moit of the eh 
impeachments againſt miniſters have been for taking money ee 
to procure offices grantable by the crown. W herever it 15 4 « far 
crime to take, it is a crime to give: they are reciprocal, Wil « 4, 


And in many caſes, eſpecially in bribery at clections de 0 


parliament, the attempt is a crime: it is complete on his lide 
who offers it. If a party offers a bribe to a judge, Weaning . 


Jnformatton. 


to corrupt him in a caſe depending before him; and the judge 2, 
aketh it not; yet this is an offence puniſhable by law, in the ; 
party that offers it, 3 J,. 147. So alſo a promiſe of money bl 
o corporater, to vote for a mayor of a corporation; as in in 
Rex v. Plympton, 2 Lord Raym. 1377. And fo allo mult be - i 
n offer to bribe a privy-counſellor to adviſe the king. 
Therefore, it appears to me. that this is a miſdemeanor.— 
YaTES, J. This has not the leaſt reſemblance to the fale of 
in office. This charge is for attempting improperly the pro- 
eurinz of the office; not for giving a price for beſtowing it. 
[tis an office in the gift of the crown ; not of the duke him- 
el, The affidavit which mentions © that the matter requires 
the utmoſt ſecrecy,” ſhews the defendant's own ſentiments 
tout it: and he defires, in caſe of non- acceptance of his 
offer, to have the affidavit back again, in order to deſtroy it. 44 
No doubt, this is an offence at common law. — As TON, J. 49 
and WILLES, J. concurred. Rule abſolute. 51 
A commitment by a juſtice of peace for a time certain, as The King v. 
for fourteen days, under the vagrant-act, is a commitment in R. Brooke, er at. 1 | 
| 
N 


* 3 — — 
- lg og £* oe 
— 2 


execution, and the party is not entitled to be bailed. And 3 B. R. 


mother magiſtrate, on illegal and corrupt motives, diſcharge 2 Jer. Rep. 190. g 
i perſon ſo committed, the Court will grant an information 1 
wainſt him. A rule bad been obtained, calling on the de- 
kndants, juſtices 0? the peace for the liberty of the Tower * 
of London, to ſhew cauſe why informations ſhould not be 42 
fed againſt them for certain miſdemeanors in diſcharging M4 
( Banniſter out of cuſtody, who had been committed by | | 
J. Staples, a juſtice of the peace, as a rogue and vagabond, 
under the vagrant-act, 17 Geo. 2. c. 5. The ſecond ſection 
& that ſtatute enacts, That all common players, nat being 
* authoriſed by law, ſhall be deemed rogues and vagabonds 
* Vithin the true intent and meaning of the act,” The fixth 
ection requires any Juſtice of the peace, on receiving in- 
formation that rogues and vagabonds are within his juriſ- 
achion, to iſſue his warrant to apprehend them, and cauſe 
them to be taken before any juſtice of the peace of the ſame 
county, liberty, &c. By the ſeventh ſection, any juſtice, 
defore whom any rogue and vagabond is brought, is required 
to inform himſelf, by examination upon oath of the perſon 
" apprehended, or of any other, of the condition and circum- 
* Itznces of the perſon fo apprehended, &c. the ſubſtance of 
which examination ſhall be put in writing, and be ſub- 
* ſcribed by the perſon ſo examined; and the ſaid juſtice 
hal! likewiſe ſign the ſame, and tranſmit it to the next 
; general or quarter ſeſſions of the peace to be holden for the 
| lame county, &c. there to be filed and kept on record. 
: And fuch juſtice is hereby required to order all ſuch perſons ſo 
epprehended to be publicly whipped, or to be ſent to the bouſe of 


correction, there to remain until the next general or quarter- 
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ce ont, or for any leſs time, as ſuch juſtice ſhall think proper,” 
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&c. By the 20th ſection, it is enacted, „that any p. #1 a 
« aggrieved by aiy act. of any juſtice of the peace out af ; 
« ſefions, in or concerning the execution of this act, as 
appeal to the next general or quarter ſeſſions of the county, | ; 
« &c. giving reaſonable notice thereof, whoſe order that. 
„upon ſhall be iinal.” It appeared from the affidavits 6-4, 1 
that Staples, who was a juſtice of the peace, Had iſfucd hs. 
warrant on the 17th of July, returnable before himſelt, r 
apprenending Bannifter as a rogue and vagabond, under tl: e x 
ſection of the act; and upon due examination had committed Wl - 
him to the houſe of correction for fourtcen days. Ihr the 5 
defendants Brooks and Robinſon had, on the ſame dy, Hug WR © 
their warrant for diſcharging him out of cuſtody, upon he WM © 
giving bail to appear at the next quarter-fefions, and to of 
proſecute his appeal againſt the conviction. "The ast WM / 
allo ſtated, that Staples had granted a ſimilar warrant 10 i © 
apprehend //iliam Palmer on a ſimilat information laid before 0 
him. That upon the officer's arreſting him, he produce! 1 Wil „ 
ſuperſedeas out of his pocket, which the otfcer would not all c 
as ſufficient to diſcharge the warrant, but inſiſted upon taking 4 
him before Staples, by whom it had been iflued. That was 5 
oppoſed by John Robinſon, a brother of one of the detendants, R * 
who took the priſoner, againſt the conſe:;t of the oflicer, to Wl , 
the court-houſe, whither the defendants, Brose and Rabin, Wa | 
had given orders to the ſeveral officers to bring all pertons | 8 
who ſhould be apprehended by any warrant of Staples, and bat 
where they were then fitting z who, upon the otfcer's fe- N 
fuſing to ſet Palmer at liberty unleſs the warrant was dil 17 
charged, without hearing the information on which the 5 
warrant had been granted, or examining any evidence, wro'c Wl cs 
<« diſcharged” upon the warrant, On the 19th of gu, n. 
Palmer was again apprehended on another warrant of Sπᷣ Ü, An 
who regularly convicted him as a rogue and vagabon. and 0 
committed him to the houſe of correction for fourteen ds, fy 
And he alſo wrote underneath the commitment, © Hake * 
* notice, that I Illiam Palmer cannot be diſcharged before "4 
« the expiration of the above term, unleſs ſuch dijcharge be _ 
« ſigned by two juſtices, one of whom muſt be the con- 55 
ct mitting magiſtrate.” The prifoner was, however, dl 8 7 
charged about an hour after his commitment, by the g. , - 
fendants Broke and Williams, on his appealing. and giv ing deſe 
bail to proſecute it —ASHHURST, J. If chis matter had rett-d be d 
merely on the charge of the defendants having admitted tne a 
parties to bail after they had appealed againſt the conv1etion>, 2 
[ ſhould have been very unwilling to have granted an n. 8 
formation againſt them on tha: ground; becaute as t act 0l bj 
parliament gives a ſummary juriſdiction to a magie wy in e. 


convict perſons coming within the deſcription of V021 ol yg, 
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ind in the ſame breath gives the party convicted a right of 
wpeal from ſuch conviction, a magiſtrate, not very con- 
rerſant in the law, might naturally enough have conceived 
that the meaning of the legiſlatur - was, that the party ſhould 
not undergo the puniſhment till the appeal was determined; 
ind therefore, if the juices had a red b;24 jide, I ſhould not 
have been inclined, on this ground alone, to have granted the 
information. But the principal ground is, that hey have taken 
uv themſelves to ſuperſede a warrant of a juſlice of peace, 
kiing competent juriſcliction, before the matter had been inquired 
ine ot all, and without having any evidence before them. This 
was taking upon them to prejudge that the juſtice granting the 
warrant muſt have done wrong, and that the party on appeal 
weld be acquitted : this was certainly a palpable aud grefs abuſe 


F their office. But there are other circumſtances beſides this 


to ſhew that this could not have been done in the ordinary 
courſe of juſtice, but that the defendants have made them- 
{ves parties in the buſineſs, and have aſſociated themſzlves 
with the perſons who had been convicted by the magiſtrate : 
for two of the defendants, Robinſon and Broke, ordered the 
conſtable to execute his warrant at the court -houſe, and 
would not ſuffer him to carry his priſoner to the magiſtrate 
before whom the information had been laid, and they took 
upon themſelves to diſcharge the priſoner, without even 
hearing what had been alleged againſt him. Now admitting 
that a practice may have obtained of granting a /uper/ed:as in 
bailable offences, the legality of which is very doubtful, yet 
at any rate it cannot hold in a caſe of this ſort, where the party 
is convicted in the firſt inſtance as a rogue and vagabond, and 
committed in execution; for there he is clearly not bailable ; 
this, therefore, was groſs miſbehaviour in the defendants, 
which cannot be imputed to miſtake or ignorance of the law. 
And though they have denied generally that they acted from any 


mterefled motives in this bs yet that is not ſufficient ; far 


if they ated even from paſſion or from cpp1ytion, that is equelly 
errupt, as if they acted from pecumary conſiderations. — 
BULLER, J. was clearly of opinion, that the charge of cor- 
ruption was brought home to the two defendants, Brooke and 
Robinſon, againſt whom an information ought to go; but that 
Williams had not interfered in the commencement of the 
buſineſs, and had only adopted the opinion of the other two 
deſendants upon the conſtruction of the act, the rule ſhould 
de diſcharged as againſt him; eſpecially as the ends of public 
juſtice would be equally anſwered by granting the information 
zgainſt the other two. He then obſerved, as to the con- 
ſtruction of the vagrant act, that he had no doubt upon the 
ſabject, that the commitments of the juſtice in this caſe were 
mn execution, conſequently, the parties could not be bailed; 
wtwithſtanding the ſtatute had given a right of appeal 

3D 2 ; againſt 


772 Inkormation. 


againſt the conviction to the next ſeſſions. It is ſaid, that it. 
is ſtrange that the party ſhould ſuffer the puniſhment while 
the appeal is pending: but we are to conſider it like the calc 
put at the bar of a writ of error, which does not ſuſpend the 
execution of a judgment which it is brought to reverſe. It 
would be abſurd to put a contrary conſtruction upon this 
act of parliament, tor if the appeal were to put an end to the 
impriſonment, by entitling the party to be bailed, the conje- 
quence would be, that although the conviction were af- 
firmed, the party would eſcape from puniſhment and laugh 
at juitice; for the impriſonment 1s to run from the time of the 
conviction z and here the parties have been ſentenced to be 
impriſoned for fourteen days; and the time would be expired 
before the appeal was determined. The defendants have alſo 
acted wrong in another particular; fot, by the 26th ſection, 
it is enacted, © that perſons aggrieved may appeal to the next 
« {cſhons, giving reaſonable notice thereof; but it does not 
appear in this caſe that any notice was given, either to the 
- proſecutor or to the committing magiſtrate, when the ge- 
fendants admitted the ſeveral parties to bail; ard they could 
not have miſtaken as to whom notice ought to have been 
given.—GROSE, J. agreed. | N 
The K ing v. An information having been granted againſt the defendart 
Jolliffe, for a miſdemeanor, as a magiſtrate, it went down to be 
gs nr tried at the aſſizes; when an application was made to the judge 
4 te. Rep.283.to put off the. trial, upon affidavits, that three days before, 
the defendant, at Kingiton, where the aſſizes were held, gave 
him feur printed papers, one of which was annexed, and aſred | 
him whether he had ſeen any of thoſe papers. That when the | 
deponent received them he was about to read one, when the | 
defendant defired he would put them in his pocket, which he 
did. The affidavits of the other perſons confirmed the re- 
ccipt of the papers. The ſubſtance of the paper ſo delivered 
was a vindication by the defendant of his conduct upon the 
charge contained in the information then pending, and an 
imputation of malicious motives in the proſecutor. Upon 
theſe affidavits the trial was put off, on the motion of the 
proſecutor's counſel, ſuggeſting that the papers had been pub- 
liſhed with a view of prejudicing the trial. And the affiacvits 
being returned into this court by the aſſöciate: an applicatiin 
was now made to this Court for another information again, the 
defendant, The rule was oppoſed on two grounds; firſt, | 
that the afidzvits could not now be taken into conſideration, 
becauſe they were not made in this court, nor in this caui'c; | 
but before the judge at niſi prius who does not derive hi, 
authority from this Court, but from the ſtatute W eſtm. 2. 
13 Ed. I. c. 30. Secondly, that there was no evidence 0 2 
publication of this paper, which is of the very eſſence o the 
offence; tor it was only ſtated, Fat the defendant gave 2 


Information. 


of theſe papers to a friend, with expreſs directions to put 
them in his pocket ; and it appeared, that they were after- 
wards infidiouſly obtained from that friend, by the con- 
rivance of the proſecutor's ſolicitor. Lord KENO, Ch. J. 
cannot bur expreſs my entire concurrence with what was 
done by the learned judge before whom the former informa- 
ton was to be tried. It appeared to him, by the affidavits 
then made, and which have beea fince tranſmitted to this Court, 
that during the courie of the ajſizes where the record was 
ent d wn for trial, certain papers were diſtributed by the 
defendant, which could not have been done with any other 
view et an that of influencing thoſe who were to decide on 
the queition then in agitation. If there never had been a 
precedent before, it is impoſſible that any judge, who wiſhed 
do adminiſter upright juſtice, could heſitate what ſtep to 
take on ſuch an occaſion. But the cate has happened betore, 
Rex v. Martha Gray, 1 Burr. 510. and in this ſame county, 
where papers had been diſtributed by the proſecutor to in- 
fluence the deciſion of a popular queſtion, a right of way 
caimed through Richmond Park, the proſecutor's own 
counſel] moved to have the trial poſtponed, which was ac- 
cordingly granted. WITH RESPECT TO THE PRINCIPAL 
QUESTION ; We are not now to determine whether or not 
the defendant be guilty of the offence which 1s imputed to 
him, but merely whether ſufficient matter appears to warrant 
us in putting the guilt or innocence of the defendant into a con- 
ſtitutional courſe of trial. Before we ſend it down to be 
tried, it is neceſſary for us to be ſatisfied that the corpus 
delicki ſtands eſtabliſhed, Now it is impoſſible for any man 
to doubt whether or not the publication of theſe papers be an 
offence. Even the charge on the proſecutor would, of itſelf, 
warrant us to grant the information; but that is a minor 
oft2nce. when compared with that of publiſhing the papers 
in queſtion during the pendency of the cauſe at the aſſizes, 
and in the hour of trial. It is the pride of the conſtitution of 
this country that all cauſes ſhould be decided by jurors, who 
we choſen in a manner which excludes all poſſibility of 
bins, and who are choſen by ballot in order to prevent any 
poſſibility of their being tampered with But if an individual 
can break down any of thoſe ſafeguards which the conſtitu- 
tion has fo wiſely and ſo cautiouſly erected, by poiſoning the 
minds of a jury, at a time when they are called upon to 
decide, he will ſtab the adminiſtration of juſtice in its moſt 
vital parts. And, therefore, if the publication be brought 
home to the defendant, he has been guilty of a crime of the 
greateſt enormity. But it has been objected that the publica- 
ton was extorted ; to which he anſwers that it was not ex- 
torted from the defendant ; he was a volunteer in the buſineſs ; 
be voluntarily delivered four of theſe printed papers to Smith, 
r intro- 
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introducing the converſation with a queſtion to Smith, whe- 
ther he had before ſeen any of them, which was a direct 
avowal of the publication. And it is not neceſſary, in a pro- 
{ecution for a libel, to prove a publication to ſeveral perſons , 
Publication to one is all that is required. Ihen the only re- 
maining queition 1s, whether or not there be any legal exi- 
dence before the Court to affett te defendant wih t, 
charge. Before the /fatutz? 4 & 5 W. & M. c. 18. it was in 
the power of any individual to file an information, without di 
claſing to the Court the grounds on which it was exhibited. But 
that practice being attended with the inconveniences recite! 
in the preamble to that ſtatute, it was enacted, that no in- 
formation ſhould be filed without the exprels order of the 


Court publicly given. That ſtatute does not enumerate the 
grounds which are ſufficient to enable us to grant the into - 


mation, but the legiſlature leit it to our diicreton, truſting 
that we ſhould not ſo far tranſgreſs our duty, as to go bey 
the rules of ſound diſcretion. In ordinary caſes affidavits are 
fern in the court, for the expreſs purpoje of fraying an in . 
mation upon theme but that does not preclude us from groutins 
an infirmation an afrdavits equally authentic, although not mate 
for that purpoſe. It has been ſaid, that in no cate whiter 
can the proceedings in one cauſe be made uſe of in ancther 


but the contrary is in every day's practice. In the court of 


Chancery depoſitions taken in one cauſe are frequently read 
in another, ſaving al: juſt exceptions, as that they are not be- 
twe-n other parties, and the I:ke, So, in courts ot law, the evi- 
dence which a witneſs gave on a former trial may be uſed on 
a ſubſequent one, if he die in the interim; as was agreed on 


all hands on a trial at bar in the inſtance of Lord Palmers 


ton; but, as the perſon who wiſhed to give Lord Palmerj- 
ton's evidence could not give his words, but merely to {wear 
to the effect of them, he was rejected. So alſo when 4a mo- 
tion is made in this court to ſet aſide interlocutory proceed- 
ings on afidavits which diſcloſe criminal matter aguinſt an 
attorney, or any other officer of the count, the Cuurt per- 
petually dire&ts a criminal enquiry into the conduct of ſuch 
officer, altiough ihe affidavits be filed without any view to 
any criminal proccedings. Again too, when affidavits are 
made in this court, impeaching the conduct of magutrates, 
they are frequently ordered to be laid before the Lord 
Chancellor to enable him to judge whether or not ſuch magi- 
trates ought to be continued in the commiſſion or the peace. 
We have alſo been furniſhed with a note, taken by an 
officer of the court, in which Mr. Bower, who had moved, 
in a cauſe of Coche v. Schmoll, for the def ndant's diſcharge 
upon affidavits filed in that cauſe, afterwards moved again 
on reading thoſe affidavits, and others filed in ihe caule o. 
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he clerk of the rules doubted as to drawing up the rule upon 
Ad:vits which had not been filed in the latter cauſe z but 
we were of opinion, that being filed regularly in the firſt 
cauſe, they might be read as the foundation of the rule in this, 
aud directed him to draw up the rule accordingly. In ſhort, 
that is required in an affidavit, as the foundation for a 
criminal information, is, that which is required in every 
ther cauſe, that the afffdavit be made in a judicial proceed- 
ng; where the party ſwears at the hazard of a proſccution 
for perjury, if it be falſe. Now theſe affidavits were taken 
before a judge who had authority to adminiſter an oath, 
hey were made in the courſe of a judicial proceeding, and 
reevant to the material point in iſſue. And the original 
'davits are now before us on the files of the court, for 
ey were tran{mitte here by the officer of the court below. 
t is not neceſſary for us to decide whether thoſe athdavits 
were taken under the authority of this Court, though J have 
2 irong opinion on that point. I am fatisfied that there is 
uficient ground for this court to grant an information on 
the affidavits now before us, without reterringto the authority 
vonder which the judge fat, ASHHURST, J. agreed; 
and ſaid, that as the affidavits were made in the courſe of a 
proceeding upon the trial of a iecord ſent down by this 
Court, he did not, therefore, heſitate to ſay, that every 
ling which was done at the aſſizes was virtually done under 
the authority of this Court. For though the a of 
the judge at vi, privs is derived under a particular act of 
parliament, yet, it is the authority of this Court which is 
delegated to him. - BULLER, J. alſo agreed; and ſaid, in 
ne trial of a cauſe iſſuing out of this court, I am of opinion, 
tat the judge at 1% privs muſt be conſidered to all intents as 
«ting under the authority of this Court, and as an emana- 
non of the Court, If we think proper we may try any cauſe 
which is commenced here at the bar of the court: it was 
for the eaſe of the ſeveral courts of Weſtminſter, and the 
ſuitors, that the legiſlature enacted, that cauſes might be tried 
in the counties where they ariſe ; but if a cauſe be of great 


importance, or likely to he attended with conſiderable diffi- 


culty in the trial, it is ſtill the practice of the courts to retain 
it, and not ſend it down to trial at xi privs. And in caſes 
where we ſend a record down to be tried, and for ſome cauſe 
is not ſo tried, we are to enquire what is become of the 
record, and to know for what reaſon it was not tried: or it 
it be tried, and the verdi be not warranted, we are to cor- 
rect it in this court. In ſhort, whatever is done in any 


ſtage of the cauſe is conſidered as done in the court: and the 


judge at niſi prius acts directly under the authority of this 
Hurt. Theſe affidavits then being made before the judge at 
7% prius, when ſitting to try a record ſent down from hence, 
| 3D 4 | were 
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were taken under the authority of this Court; and we ſhovid 
degrade the judge at xi prius, if we were to put him merely 
on the footing of a commiſſioner who is appointed by the 
Court to take affidavits. If then he be conlidered as repre. 
ſenting the authority of this Court, it anſwers two of th 


objections : firft, as to the competency of the authority ta. 


5 X 
1 


take the affidavits; and, ſecondly, as to the liability of the 
parties to an indictment for perjury, it they ſwore falſely 
GRosk, J. likewiſe agreed. 
Rex 7. Tanant, In this cafe an information was granted againſt an over oor 
Tr. Ter. for procuring a pauper to mairy a pauper with child © +4 
7. Geo. 3 B. R. ü 22 ; 4 5 h b {& b : . 1 
baſtard,- in order to get the baſtard ſettled in the parith whe: - 


- 5 5 the huſband was ſettled. 

Rex v. Comp- But in this caſe, on a motion for an information ag and 
ton, t al. the defendants, overſeers and inhabitants of the parith of 
ax Aber Doncaſter, in the county of Vork, for conſpiring to prevail 


23 Gco. 3. B. R. : A 66 | 
Cald. 246. upon a ſoldier to marry a poor woman of their parith, then 


big with child, for the purpoſe of throwing the burthen 


of her maintenance from themſelves vpon the rowathip # 


Kirkby in that county, in which townthip ner huſband, +1. 
ſoldier, was ſettled. — THE CouRT faid, great inconvenicus: 
had been felt from the practice of obliging perſons, in low 
circumſtances, to ſhew cauſe againſt informations, anche 
come afterwards before this Court, from, perhaps, a very 
remote part of the country, and, conſequently, at : 
great expence, to receive judgment. To be ture this appears 
to be a very fit ſubject for proſecution; but juſtice may et- 
fectually be done otherwiſe; and it will be more proper in 
all (1) ſuch caſes, to take the common remedy, and proceed 
by way of indictment.— Rule refuſed (2). 

"Rex v. Robat An information was grante] againſt theſe defendants, 
Hann ani John Juſtices of the peace for the borough of Corie Caſtle, Fon 
Price, Tr. Ter. gEFUSING TO GRANT A LICENCE -TO SELL ALE, io one 
9 gs Ingram, an inn-keeper, in that borough, merely from a mit:ve 
| of reſeniment again}? bim for having joined in an affidavit made 
in {upport of the intereit which was adverſe and oppotite to 
that which was cſpouſed by theſe two juſtices, and their 
friends.” The defence was, that they did not act from the 
motives imputed to them, but becauſe the man kept a dil- 
orderly houſe, Bur THE Cob thought it a proper cate 


— 


PRE", + 7 i 
(1) So in the caſe of the X. v. Slaughter and Bali. Buller, J. ſaid, No 
ſuch rule has been granted, ſince 1 fat here. The Court has come to 4 
relolution not to grant informations in thefe caſes. ZE. 25 Gev. 3. 175%, 
April 20. The like, alſo Rex v. Niue and Winn, M. 28 Geo. 3. 17875 

November 26, fer Aſbiburſt. Buller, and Groſe, jultices. 
(2) The mayor and town-clerk of Doncaſter were included in this ap- 
plication; but the Court thought, that the affidavit did not ſuffcient)y 
reach them. If it had, Lord Mansfield ſaid, the Court would have 
granted the rule againſt them. : 10 
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fr an information, and made the rule abſolute ; becauſe the 
charge upon the juſtices was not ſatisfattorily anſwered by them. 
Lord MANSFIELD, Ch. J. The Court ſhould never interpoſe 
zzainſt magiſtrates, unleſs they have aCted from bad motives, 
and mala fide ; eſpecially in a caſe like this, where they are 
intruſted with an abſolute diſcretion ; but, for that very reaſon, 
this is the ſtrongeſt caſe for the interpolition of the Court, if 
it appears thut they have aCted upon corrupt motives ; for it 
would be of very dangerous conſequence to permit the due 
lilcretion of tie juſtices to be influenced by conſiderations of 
this kind. If it appeared, clearly, that this man did keep a 
difrderly houſe, it would be a reaſon a;,ainſt the Court's in- 
terpoſing againſt the juſtices ; but this does not clearly ap- 
ear. 
s An information was granted by the Court againſt the Rex. Williams, 
defendants, as juſtices of the peace for the borough ERR _ 
Penryn; FOR REFUSING TO GRANT LICENCES TO, Geo. 3. B. R. 
THOSE PUBLICANS WHO VOTED AGAINST THEIR RE-3 Bur. 1317. 
COMMENDATION OF CANDIDATES. FOR MEMBERS OF 
PARLIAMENT FOR THAT BOROUGH. It appeired that 
they had aQed very groſsly in this matter; ha ing pre- 
vioufly threatened to rum theſe people, by not granting them 
licences, in cate they {ſhould vote againſt thoſe candidates 
whoſe intereſt theie juſtices themſelves eſpouſed ; and at- 
rewards actually refufing them licences, upon this account 
only, And Lord MANSFIELD declared, that the Court 
granted this information againlt the juſtices, not for the mere 
r-fuſing to grant the licenc-s (which they had a diſcretion 
to grant or refuſe, as they ſhould fee to be right and proper), 
but for the corrupt motive of ſuch refuſal ; for their oppreſſive 
and unjuit refuſing to grant them, becauſe the perſons ap- 
plying for them would not give their votes for members of 
palliament as the juſtices. would have had them. | 
And the ſame principle was laid down in this caſe, as in Rex v. Baylis, 
tie laſtmentioned caſe ; though the preſent rule “ for ſh. we- che peace fer * 
ing cauſe why there ſhould not be an information”* was diſ- the city of 
charged, upon the merits z the juſtices not appearing to the Gloucelter, 
Court to have adted from the corrupt motives which the pron. Ion BR 
ſecutor of the rule had charged upon them. 2 Burr. 2225 
On a motion for an information againſt the defendants, The King v. 
who were juſtices of the peace for the county of Middleſex, H land and 
tor improperly granting an ale licence to one Harriſon, who feder, 
bad been refuſed one by the juſtices at their laſt general 57 Gow B. R. 
meeting, on account of miſbehaviour. THE CoURT were Ter: RH. 698, 
clearly of opinion, that an information ſhould be granted 
againſt a juſtice, as well for granting a licence improperly, 
as for refuling one in the ſame manner. That it had If 
been done in the caſe of The King v. Filewood, et al. E. 
20 Geo. 3. B. R. And, indeed, the miſchief of granting a 
| Icence 


* * 
* 
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licence improperly was infinitely greater than that of refuſing 
one; for, in the former caſe, it might be productive of in- 
jury to the whole community; while, in the latter, the 
grievance was felt only by the individual. "That the onl» 
ground of theſe applications was the improper conduct of the 
magiſtrates. But, as it appeared, in this caſe, that Hollund, 
tough not altogether blameleſs, had been deceived by For/ter, 
they diſcharged the rule as to the former, upon liis paying 
the coſts of the application, as againſt himfelt ; and, as tv 
Forjier, they granted the intormation (1), 


In what Caſes the Court will refuſe to grant at 


Tn/ormation. 
The King v. It is a general rule, that the Court will not grant an in— 
Miles, formation tor a private libel, charging a particular ofen 


Mic. Ter. a I E ? ; 1. 
20 Geo: 2. B. R. Unleſs the proſecutor will deny the charge upon oath, —.A 


1 Dog. 283-4. rule having been obtained, to ſhew cauſe why ain information 
. ithould not be filed againſt the defendant, as the author of + 
libel, accuſing the profecutor of having been concerned in 2 

monopoly in the Eaſt Indies, which produced a famine, an 

ocenſioned the death of 30, ooo people. It was objected, that 

the proſccutor had not, in his affidavit, ſworn, directly and 

politively, to his innocence of the charge; and the rule was 

| diſcharged. | | 

The King u. A rule having been obtained, to thew cauſe why an in— 
Haiwell—and formation thould not be filed againſt Haſibell, as primer of 
6 newſpaper called & The Morning Poſt,“ for a-libel in- 
tion of the Duke ſerted in that paper. In the form of queries, addreſſed to tlic 
of neee proſecutor, imputing to him a variety of treaſmnable praclices 
1 3. BR. % deſigns; and accuſing him, among other things, »! 
1 Dong. 38979, having, in his ſpeeches in the Houſe of Lords, oppoſcd 
the increaſe of the military ſtrength of the kingdom, in orcer, 

by preventing ſuch increaſe, to facilitate a deſcent in this 

country by the French: charging him alſo with having 

conveyed intelligence to the miniſters of France. And a like 

rule having been alſo obtained againſt Bate, as the publiſher— 

Ld M :ExSFIELD faid, there was an objection to which both 


applica ions was liable, The proſecutor, in his affidavit, had net 


ſpecifically denied the particular charges contained in the libel, 
and this was, in general, expected by the Court, before they 
would interpoſe by way of information. Bu his Lordibip 
ſaid, it had occurred to him, that the nature of this libel was 


—— — 


(1) Jide R. v. T. Sainſoury, eſq. et al. poll. 


ſuch, 
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uch, that it might, perhaps, be an exception to the general 
le. It contained, beſides allegations of particular acts of 
: very foul and treaſonable nature, general charges of trea- 
en; and, alſo, imputations of treaſonable language, held by 
ne proſecutor in the debates in the Houſe of Lords. That 
4j to what was ſuppoſed to have been ſaid by his grace in 
parliament, it certainly was unneceſſary to anſwer that by 
:Adavit, becauſe what paſſes there can be queſtioned no 
whcre elſe; and general imputations did not ſcem to fall 
within the rule which requires a denial of the facts charged. 
His Lordſhip, however, added, that if there ſhoild be any 
lifference of opinion on this ſubject, the cefect, winch was 
only in point of form, might eaſily be cured by a ſupplemental 
:fhdavit —WILLES, J. ſaid, he did not well ſee how the 
Court could make any diſtiuction between the proſecutor and 
te loweſt individua! If the rule were general, he tought 
ic ought to be adhered to in this cate, and no inſtance 
had been ſtated where it had b-en diſpenſed with. 
ASHHURST, J. faid, he had always vnderitood the rule to 
* general. It it was, the rank of the proſecutor, however 
*minent, could make no difference. The Court was not to 
know men, and could only act on what came before them, 
—BULLER, J. obſerved, that the power of granting infor- 
ation is Micretionary, but he thought there ought, in all 
ſuch cates, to be certain general rules to guide the Court in 
exerciſing their diſcretion, Too much latitude was very 
dangerous, and the original propriety of a rule was of leſs 
importance than the ſtrict adherence to it, if it were eſta- 
blihed. But, as part of this libel contained charges which 
the duke certainly was not bound to anſwer, perhaps it might 
be proper to grant the rule as prayed, and the proſecutor 
might make it abſolute only as to that part. Lord Mans- 
FIELD ſeemed to concur with BULLER, Juſtice, in that 
idea, and WILLES, Juſtice, thought the word „ falſe, in 
tle Duke's athdavit, a ſufficient denial to ground a rule 
o ſhew cauſe. The rule was granted.—Afterwards the 
duke made an affidavit, expreſsly denying ali the ſpecific 
charges in the libel, except what related to his conduct in 
parliament. This affidavit was put in, and was an exact 
echo (with negative words), of the terms of the libel.— 
Lord MANSFIELD, Ch. J. ſaid, the Court had conſidered 
the point very fully, and had had a great deal of converſation 
upon it, and the reſult was, that the rule was invariable, 
That it would be extremely dangerous if it were not fo, 
—Dunning read a note of a caſe of Rex v. Jenniſon, in H. 
13 Geo, 3. where the libel contained an accuſation of fodomy 
againſt Lord Arundel; and Lord Mansfield, Ch. J. and 
AsToN, J. held, that, as the charge was only Eres 
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did not require to be anſwered by affidavit (1). AsTox, [uftice. 
alſo faid, that it would be extraordinary if it were neceflary 
to deny the charge, when its being true could not juſtify the 
defendant. That, if falſe, it was an abominabl- calumny - 
if true, the defendant ought to have preferred an indictme t. 
Lord Maxspizb, Ch. J. then added (as he had tated 
before), that it bad ſtruck him, that the ſubject-matter mizhr 
make an exception, for it would be abſurd, for inftance, 40 
require of a proſecutor to ſwear, that he was not a trait ©; 
a thief, He ſaid, the Court had looked into the prucecdin's 
in the caſe of Lady Chambers, and it appeared, that there 
the party applying for the information (who was a thr 
perſon), had gone as far as the nature of the cafe permitted, 
by {wearing to letters and intelligence from the Cape of Go. 
Hope, where the ſcene of the imputed offence was laid, la- 
contiſtent with the allegations in the libel. 

Cauſe was then ſhewn. AND LORD MANSSTIZLD, Ch.. 
(after oblerving particularly on the affidavits), ſaid tha! 
wherever a ſtrong probible ground is laid, the Court . 
grant an information, if the ſubject-matter is fit for that mode 
of proſecution: and there never was a fitter ſubject than te 
preſent.— Ihe rule was made abſolute (2). | 

Neither will the Court grant an information againſt : 
magiſtrate for having improperly convicted a perfon, unlefs 


29 Geo. 3. B. R. the party complaining makes an exculpatory atlidavir, 
3 Ter. Rep. 388. denying the fact.— On ſhewing cauſe againſt a rule for 


granting an information againſt the defendant, who was a 
juſtice of peace, for having improperly convicted a petfon 
for killing a hare.—- PER CuRIam: The queſtion is not, 


Whether the doors of juſtice ſhall be ſtopped, but whether 


juſtice ſhall be approached by this particular avenue ? It the 
defendant has acted improperly, however innocent the party 
applying might be of the charge which was imputed to him, 
there are other ways open to him for redreſs. But wo car; 


emterfere in this particular manner, according to the et 


rules of the Court, without an . from the party con- 
plaining that he is innocent of the fact with which he has been 


— 


(1) Thus in Eaſter term, 30 Geo. 3. the Duke of Atbol having applicd 
for an information againſt the printer of a newſpaper, for a libelious para- 
graph in his paper, ſtating that the duke and his family were held in ſuch 
general abhorrence, in the Iſle of Man, that if he ſhould ſucceed in ob- 
raining an act, then depending in parliament, it would occaſion a revolt; 
the Court held, that no affidavit from the duke was neceſſary. 

(2) The information was tried at the enſuing fittings for Mid-!lefex, 
when the defendant was convicted, Haſtoell being one of the principal 
witneſſes againſt him. He was brought up for judgment in T. 21 Geo. 3. 


and ſentenced to an impriſonment ef twelve months in the King's Bench | 


priſon, 


chargea, 
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clarged. An application of this fort was made many years 
290 againſt Sir John Fielding, tor having iſſued a warrant 
againſt one Bernard, upon a — 4 againſt him not upon 
a) by the Duke of Marlberough, for ſending threatening 
lecers to extort money from the duke. But the information 
was denied for want of fuch an exculpatory affidavit from 
heruard. In libels, the Court always refuſe to interfere 
without an exculpatory affidavit z and thoſe caſes cannot be 
dn inguiſhed from the preſent on principle, becauſe the Court 
do not interfere on account of the individuals concerned, 
but for the breach of the public peace. 

And in this caſe the Court ſaid, they had thought it pro- The King 2 
per to eſtabliſh as A GENERAL RULE for the future, that ens 
when a perſon applies for an information, he is underſtood to Hil: Tor.” 
waive his right to bring an action, unleſs the Court ſhould, on 28 Geo. 3. RR. 
hearing the whole matter, be of opinien that it is a proper ſubje&t* Ter. Reb. 198. 
t1 be tried in a ctuil adtion, ani ſhould ſpecifically give him leave 
% do fo, for it frequently happens that informations are moved 
for merely to ſift out the opinion of the Court, even when 
che party thinks there is littie probability of ſucceeding : it is 
unreafonable to engage the time and attention of the Court 
in ſuch a manner, and ſuch applications are unneceſſary, if 
the party reſort to his piivate remedy ; and if an information 
be granted, it is of courſe to ſtay the proceedings in an 
action for the ſame cauſe. | | 

And on a rule for an information, though the Court may The King v. 
think a ground is laid for granting the information, yet if, 1 3 
under all the circumſtances, they are of opinion, that it will Dove: goa 
be a ſufficient puniſhment if the detendants pay the coſts; 
they will diſcharge the rule on thoſe terms. | 

So in this caſe it appeared, that the right of electing The King v. 
members to ſerve in parliament for the horough of Dor-5 nm — 
cheſter „ js jn the inhabitants of the faid borough, pay- 20 Geo. 3. RR. 
ing to church and poor, in reſpeckt of their perſona] i Heng. 426. 
« eſtates; and in ſuch perſons as pay to the church and 
poor in reſpect of their real eſtates within the faid bo- 

« rough ;?* and it is a general practice in the wellern parts 
of England, for the owners to pay the pouor-rate inſtead of 
the occupiers, who are the perſoas rateable under the ſtatute 
of 43 Elix. c. 2. ſ. 1. On an election petition it was con- 
tended, „ that ſuch perſons as pay, in the words of the 
laſt reſolution, ought to be conſtrued to mean ſuch perfons as 
by law were bound to pay; and that the landlord ought to 
be conſidered as the mere agent of the occupier, and, as 
paying for him, ſo as to confine the right of voting to 
occupigrs, But the committee determined upon evidence of 
the uſage, both before and ſince the date of the reſolution, 
* that ſuch perſons as pay in reſpect of their real eſtates, 


thoughi not inhabitants or occupiers, have a figlit to vote 
* in 
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ec in that borough ().“ In conſequence of this determina 
tion, there was a great ſtruggle in the borough, K hether 
the p or-rate ſhould be, in fact, received from the land- 
lords or the occupiers. The occupier of a particular 
houſe having been rated by name, he was ſummoned by the 
defendants, who were two juſtices, to ſhew cauſe why he 
thould not pay the rate. On the diy for ſhewing cauſe, the 
overſeers ow ; the poor attended, and alſo a perſon who was the 
grandſon of the owner of the houſe, and who, in the pre- 
ſence of the defendants, tendered the ſum aſſeſſed to the over. 
ſeers. The defendants aſked him who he tendered it for; to 
which he anſwered, he tendered it for his grandfather. They 
then aſked him, “ Don't you tender it for the occupier '” 
To this he anſwered, « No : I tender it for my grandfather.” 
The defendants then aſked the overſeers, if they would take 


the money; which they refuſed to do; and thereupon tha 


defendants immediately granted a warrant to diſtrain for it on 
the goods of the occupier. By the leaſe, the landlord had 
expreſsly ſtipulated to pay the poor-rate. On an applicativi 
for an information againſt the defendants, on the ground 
that they had acted from corrupt and criminal motives, and 
to ſerve election purpoſes—Lord MansFIELD ſaid, nc 
juſtice of peace ought to ſuffer for ignorance, where the 
heart 1s right ; but, on the other hand, when magiſtrates act 
from undue, corrupt, or indirect motives, they are always 


puniſhed by this Court. That bere it was impoſſible tor 


The King v. 
A. S. Willett, 
elq. Ea. Ter. 


theſe defendants to excuſe themſelves upon the ground ot 
ignorance. That in many parts of the kingdom the land- 
lord pays the poor-rate for his tenants 3 and the landlord in 
queſtion had actually paid 28 rates before this, without any 
objection or difficulty being raiſed. That the juſtices, there- 
fore, muſt have acted with a view to make a point to ſerve 
the purpoſe of an election. —Bur THE CouRT propoſed, 
that, upon the defendant's undertaking to pay the whole coſts 
out ot pocket, incurred by the application, the rule ſhould 
be diſcharged ; which was accordingly done. 

The Court will not grant an information upon a verbal 
challenge, unleſs an affidavit from the perſon who delivered 


35 Geo, 3. B. Rü tlie ——— is produced. It was moved for leave to file a 
o Ter. Rep. 294. criminal information againſt the defendant, a magiſtrate, for 


ſending a challenge to the proſecutor, Mr. Pike, on an 72 
davit made by the proſecutor and two other perſons, that the 
challenge was delivered to the proſecutor by Hatherley, who was 


the acting clerk of the defendant, and who ſaid that he was 


detired by the defendant to deliver the meſſage ; and that tie 


—— —— 
7 
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(1) Caſes of Contr, Elect. vol. I. p. 338. 
profecuto! 
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detendants, as members to the corporation, was a groſs abuic 
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proſ-eutor had applied to Hatherley to make an affidavit of 
tie fact of the defemlant having ſent the challenge, which 
Hatherley had refuſed.— THE CouRT refuſed to grant the 
rule, becauſe the affidavit on which it was prayed for was 
not legal evidence. "They ſaid, that in thete caſes they were 
placed in the room of a grand jury: that if a bill of indict- 
ment were prefericd before a grand jury, the affidavit, or the 


1115 
=_ 


oaths of theſe perſons of hat Hatherley had ſaid, would not 
de legal evidence againſt the defendant : and that this Court 
could only grant an information on evidence that would ſup- 
port a bill ot indictment, That it they were to grant a rule, 
calling on the defendent to ſhew cauſe why an information 
1 & * * . - . * ” 

(hould not be filed againſt him, it would be calling on him, 
either to give evidence (on the lhewing cauſe) againſt himſolf; 


or leaving tae rule to be made ahbtolute on this afi.iavic alone, 


which was not legal evidence. That this was diſtinguiſhable 
tom K. v. Tollife, ante, p. 772. for there the Couit had before 
tem the former affidavit of the two perions whoretutcd to make 
a ſecond affida vit, which former aſſidavit was legal evidence, 
it having been made in the courfe of a judicial proceeding 


againſt the ſame defendant ; and in R. v. Archer, ante, p. 410. 


tic defendant had been convicted by a jury, and was only 
brought here to reccive judgment; and there too it appeared 
tar che perſon who refuſed to make che affida vit was under the 
inuence and control of the defendant. And they added, that 
it the proſecutor choſe to prefer a bil! of indictment againſt 
tic defendant, he might procure a ſubpoena to take Hatheriy 
before the grand jury for the purpole of getting his evi- 
{.nce.—Rule icefuied. 


An information was moved for againſt the detendants, who King ». the 
had collected upwards of 141. on a brief, for the ſufferers by #tn:fer anc 


= 
% 


hurchwardens 


hre at Alborne, in Wilts, and had fpent about gl. at tavern, gt. Potolpl, 
entertainments ; and then returned, upon the back of the R:thopigare, 


brief. . 28 14, only was collected, and ſigned Mic. Ter. 
f, that 5l, 3s. and 41 d. only 0 z and ſigned % 3. R. 


1 Blact. 448. 


their names to ſuch certificate. But the Court denied à rule 
to thew cauſe, and referred the profecutors to the ordinary 
remedy by indictment. 


One Thurry having recovered, in an action for a malicious The King v. 
proſecution againſt /7 atſon, 3009!, damages, he agrced, as Matton, er al. 


te payment of ſo large a ſum would be attended with the Hil. Ter. 


RT > 23 Geo. 3. BR. 
ni of M utſon, co accept 1500l. Under theſe circumſtances,, 7, K. 199. 


2: 2 meeting of the corporation of Yarmouth, the defendants 
being the majority of the corporation, voted to Mathon 2300). 
indemnify him, declaring that Mathon had been actuated 
by motives of public juſtice; of preſerving the rights of the 
cnporation z and of tupporting the honour and credit of the 
cuct magiſtrate: AN INFORMATION was, therefore, moved 


ur, on the ground, that the payment of the 2300l. by the 


of 
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the juſtices of 
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Tr. Ter. 

3 Geo. 3. B. R. 
1 lack. 432. 


The King v. 

eg et al. 
a. Ter, 

27 Geo. 3. B. R. 
x Ter. Reh. 65 3. 


Information. 


of their truſt: Bur THE Cour ſaid, though this might be 
the ſubject of an application to the court of Chancery ; yet 
it could not be the ground of a criminal information in this 
Court. | | 

The Court will not grant any information againſt juſtices 
acting in ſeſſions, unleſs in very flagrant caſes: for they act 
there in a court of record, with powers enttuſted to them by 
the conſtitution; and the Court ſaid, it muſt be a very ſtroug 
caſe indeed, with flagrant proofs of their having acted from 
corrupt motives, that would warrant a rule for an intorina- 
tion; and, therefore, they refuſed even to grant a rule to 
ſhew cauſe, | | 

In ſupport of a rule for an information againſt the de- 
fendants, juſtices of the borough of Kendal, in Weſtmore- 
land, for miſbehaviour in their office, for having commiite 
a pauper to priſon © until he ſhould anſwer,” whom they 
were examining relative to his ſettlement, for not anſwering 
a particutar queſtion propounded to him: under which com- 
mitment he continued in priſon for thirteen days; it was 
contended that this was ſo manifeſtly illegal, that they muſt 
have known they were exceeding their authority; and, there— 
fore, that it muſt be intended that they acted from corrupt 
motives. - But it appearing from the affidavits, that no cor- 


rupt motives were to be imputed to them, the rule was diſ- 


charged. AnD ASHHURST, J. ſaid, even ſuppoſing that 
the defendants have not, ſtrictly ſpeaking, acted legally, we 


weill not grant an information againſt them unleſs they have 


acted corruptly. When magiſtrates act uprightly and honeſtly, 
even though they miltake the law, no information ought to 
be eee, againſt them. I will not now decide whether 
magiſtrates have a power to commit a pauper for retuiingto 
anſwer proper queſtions. They certainly have a right to 
examine a pauper touching his ſettlement; and yet that 
would only be a ſhadow of a 1ight, unleſs they had likewiſe 
a power of enforcing that examination, by committing the 
pauper for refuſing to be examined. But without determin- 


ing that 323 and ſuppoſing they have not that power, 


if theſe defendants acted without any corrupt motive, til 
Court will not interfere by granting an information, Now 
no corrupt motive is expreſsly charged by the affidavits, and 
we cannot inſer it. BurLLeR, J. "The afhdavits only charge 
the detendant with having aQed illegally ; from whence it 15 
left to the Court to infer corruption : which cannot be done. 
As to the power of commitment, I do not know how juſtices 
are to act, unleſs they have ſuch a power. This commit- 
ment, © until he ſhould anſwer,” I think is right. And 
though the pauper continued in priſon under the commit- 
ment for thirteen days, that will not make the caſe {trooger 


againſt the defendants. The party committed for refuſing 
| ; tC 
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be examined is to clear himſelf, and when he will anſwer, {! 
he muſt give notice to the magiſtrates, This is like tue caſe 4 
„n commitment by the commiſſioners of a bankrupt, where | 
the party committed inuſt ſend word when he will ſubmit aud | 
anſwer the queſtions. GRosE, J. Of the fame opinion.— il 
Rule diſcharged. | | : 

An information was moved for againſt the defendant, King v. Robin- 
dught of the ſhire for Weſtmoreland, for attempting tog Rer. | i! 
bebe one Coulthard, an alderman of Carliſle, to vote at the, G. 3. BR. i} 
clection of an alderman, in june, 1703. Rules were then de- 1 Back. 541. 4P 
pzuding againſt Culthard's brother, for bribery ar the election | 1 
ofa Mayor, at Michaelmas, 1764. The attempt charged 
was ſaying, after many perfuations, + I would give 109]. 
Gather than you ſhould not go up tothe hall, and vote for 
Ir. Senbouſe; who was then che only candidate; but 
Gulthard, diſliking him, had abſented himſelf. Lord Mans- 
FLO, Ch. J. Informations at common law (which are 
very ancient in this court) were tiled by the coroner, who 
tid it upon any application, as a matter of courſe. The 
ſtatute was, therefore, made to limit it. And other grounds 
there are by which the Court has limited itſelf. 1ſt, As to 
de merits of the perſon applying: for they may be under 
ſuch circumſtances, as that the Court will not interpoſe to 
favour them. 2dly, The time of application. As to this, 
tere is no preciſe number of weeks, months, or years, 
But, if delayed, the delay muſt be reaſonably accounted for. 
This conſideration is more neceſſary in election conteſts, 
than in others. There is ill-blood enough, without this 
addition to it. Zdly, The ſuſpicious ſtate of the cafe, cx 
widentid rei. gthly, The conſequences of granting the in— 
formation. On which account the Court laid down the rule ; 
that they would not grant one for bribery at parliamentary 
c&Ctions, till after two years were expired, in wich civil 
actions may be brought. Now, firſt, as to the time. We 
took it, when the rule to ſhew caule was granted, to have 
been the ſame election, for which the other motions were 
made; but it appears to be a former vear, and the delay 1s 
not accounted for, Secondly, as to the circumſtances of the 
proſecutors. It is moved, by perſons proſecuted by biibery 
ata ſubſequent election. Hereupon I reit my opinion. 
Though, thirdly, as to the ſuſpicious ſtate of the cate, there 
was no oppoſition at the time; and, therefore, no vitble 
neceſſity for ſuch an attempt, which renders it improbable. 
WII Mor, J. of the ſame opinion. — Rule diſcharged, 
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How proſeciited, x 
Rex v. Philipps, Mr. Attorney-general having moved for leave (in the or. 4 
— dinary form of thete moto! is) to exhibit an information 4 
Tr. Ter. againſt ſeveral perſons for a mildemeanor in attempting to - 
4 Geo. 3. B. R. influence the jury returned to try Mr. Wilbes's cauſe. —Lord 5 
3 Burr. 15. MANSFIELD declared, that the Comt would never grant an 5 
information upon the appiic ation of the attorney- general, i in f 
caſes proſecuted by the clown; becaute the attorney-general f 
has a right himſelt, ex oi, to exhibit one: and he may, * 
if he thinks proper, fummon he parties to thew canſe & wh "3 
<« it ſhould not be exhibited.““ before he figns it. Where- I 
upon Mr. Attorney changed his motion, «nd prayed a rule 5 
for an attachment. And the defendavts, afterwar: de, by 8 
their affidavits, ex.culpated themſelves to the fatist. ion of 
the Court. 

Rex v. William So in this caſe Mr. Attorney- general De Grey ) moved, ou th 
Davis Phillips, the . the crown, fra rule to be made upon the de- 17 
elq. mayor of he 
Plymouth, fendant, to ſhew cauſe v by an information ſhould not be 7 
Ea, Ter, gr anted againtt him, © for certain miſdemeanors in his office \ 
7 Geo. 3. BR. & ag a juitice of peace of and tor the borough of Plymouih, as 
"4 Burr. 3939. c and for the illeg: and falſe impriſoument., of Hugh Smart, oY 
« Jfilliam Puc bey, and (Georges Lemon, being officers of his oy 
« majelty's cuſtoms, and in the due execution and diſcharge 1 
«. of their office.” AND Lord MANSFIELD rejected the "y 
motion; declaring that he would never grant a motion for | * 
; an ijuf rmation applied for by the attorney-general on Beha, oy 
of the crown e becauſe tlie attorney-general has himſelf power 
to grant it, if he judges it to be a proper caſe for an infor- Py 
mation; and it would be a ſtrange thing for the Court to ea 
direct heir officer to i19n _ information which the attorney- 15 
general might ſigu bimfeſf, if he thought proper: and wy 
ir he did not think it a proper caſe, it would equally be a y 
reaton why the Court thonld not intermeddle. If the attornev- Ns 
gencral ſhould have any doubt about the propriety of it. he 5 
miglit {end ro the magiſtrate. complained againſt, to ſhew n 
hin cauic wry | he 1114 utd not grant it, iin 
The King v. Neither will the Court vive the man ns leave to Ny 
Stratton, el. qua h an 40trmation filed ex cio; tor he may ſtop the wit 
Oy BR. proce: ugs upon it by nihil pr equi, and file another.— fb 
1 Dog. 2399 An inform«tica had been filed, ex offices, by the attorney- } * 
240. general, againſt the detendants. Ine defendants had pleaded, kin 
and the parties were at iſſue, and notice of trial given; but 8 F 
tie profecutor counermanded the 1 e ard the ſolicitat— | SY 
general applied for a rule to thew cauſe, why the inform | ch 
tion {hould not be quathed, ſuggeſting as the ground of th dr 

applic tion, that another was ready to be filed, which ſtated 2 
the ctience mote partic Alan and was better adapted to the : — 


natule 
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nature of the charge. Lord MansSFIELD, Ch. J. having 
aſced the ſolicitor-general if there was any authority or 
precedent for quaſhing an information ex officio upon the 
application of the proſecutor, he admitted, that he knew of 
none; and his lordihip ſaid, that if it was proper to ſtop the 
information, he did not fee why the attorney-general might 
wot do it by entering a noli proſegui, without the interference 


of the Court. —BULLER, J. What the ſolicitor-general has 


tated, viz. that the pendency of the firſt information would 
be no plea to the ſecond; is decilive againſt this motion. It 
is certainly not of courſe to quaſh informations. All the 
liigated cafes are upon inſufficiency ; and if the Court has 
even permitted it in the firſt inſtance, it has been becauſe 
they gave credit to the counſel in ſtating the inſufficiency.— 
The rule diicharged. 


An information may be filed by the ſolicitor-general, while Rex v. John 
the office of attorney-general is vacant. In Michaelmas term, n Te 


1769, the ſolicitor- general (the office of the attorney- general 10 Geo. 3. B. R. 
being then vacant), exhibited an information againſt Mr. 4 Burr. 2527. 


/ſilkes, for a bel. Mr. //lkes picaded not guilty, and, on 
the trial, a verdict was found againſt him; after which, judg- 
ment was ſigned, and a writ of capias awarded againſt him, 
28 in ordinary caſes of convictions upon informations for 
miſdemeanors: upon his non-appearance he was duly out- 


lawed. Mr. Wilkes afterwards ſurrendered himſelf upon a. 


capias utlagatum, and a writ of error was allowed under the fiat 
of the attorney-general, who, in ſuch a caſe as this, always 
examines whether it be ſought merely for delay, or upon a 
probable cauſe. UNDER THE FIRST ERROR ASSIGNED, 
Viz, that there was no ſufficient information tiled or exhibited 
againſt the defendant, whereon to ground the proceſs of out- 
lawry. One objection was, THAT THE INFORMATION 18 
EY THE SOLICITOR-GENERAL, AND NOT THE ATTORNEY= 
GENERAL, PER CURIAM: If this objection is founded, it 
will equally hold upon a motion in arreſt of judgment: but 
none of us, from the beginning, ever entertained the leaſt doubt 
concerning it. An information for a miſdemeanor is the 
king's ſuit. The title of the cauſe is, The king againſt 
the defendant z** the oath, at the trial, to the jurors and the 
witneſſes, is & between the king and the defendant.” As a 
ſubject ſues by attorney, ſo does the king; with a little 
rariation of form, from decency. Inſtead of ſaying “ The 
king ſues by—,“ it is ſaid + — ſues for the king” and yet, 
Gram Domino Rege venit (1) Dominus Rex per attornatum 
* ſuum, et inde producit ſectam, was held to be good. (Hale, 
Chief Juſtice, ſaid, it was but an unmannerly way of declaring 
or the king). The attorney is anſwerable, if he acts without 
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(1) 2 Lev. 82. 3 Keble, 127. Raftal's Entr. 655. b. 
| 3E 2 authority, 
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2uthority; and, upon complaint by the party whoſ: name he 
has falle]y uſed, the Court would puniſh him, and ſet aſide the 
proceedings : but while the principal avows him, neither the 
_ adverſe paity nor the Court can diſpute his authority. The 
_ coroner of this Court proięcutes informations for the king, as 
hrs atro!ncy. The form of the proclamation at criminal 
trials is a ſtrong proof that anciently the king's ſerjeant 
might proſecute for the king. When there did not cxift ſuch 
an officer as lvlicitor-genzral, the king's ſericant or his attor- 
ney, or other that would ſue for the king, thould be receive] 
to aver againſt the teſtimony of the partics* impriſonment, 


where the outlawry was pronounced at the king's fuic (1). 


There are many entries in KH (2), which ſhew that, at ti} 
common law, others than the zttorney-general have ſued for 
tne king; or, in other words, the king has ſued by others as 
his attornics. Serjeant Glynn cited a manuſcript treatite con- 
cerning the ſtar- chamber; of which Mr. Filmer has a copy: 
the original is in the muſeum (3). The author's name is 
preſerved in a note written in this preſent book, at the begin- 
ning, by the Lord Keeper / inch, as follows: «This treatile 
« was compiled by William Fudfen, of Gray's-inn, eſquire, 
one very much practiced, and of great experience in the 
« ſtar-chamber, and my very affectionate friend. His fon 
« and heir, Mr. Chriſtaphen Huhn (whoſe hand-writing 
ce this book is), after his father's death, gave it to me, 19th 
of December, 1635, J. Finch.” The whole paſſage 
ſhould be taken together, and is in theſe (4) words: 4 It 
« remaineth that I ſhalj, in the next place, treat of the king's 
« ordinary ſuits, which are of two forts; either by his attor- 
& ney, informing of himſelf, or by other men's relations, and 
« by the king's almoner; the one being in criminal cauſes, 
« the other in civil. For the king's attorney, I have known 
« it much queſtioned, whether any other of the King's counte! 
« may not inform for the king, as well as the attorney- 
« general, And it is true, that in Eaſter term, 8 Henry 8. 


« it is ordered that the king's ſolicitor ſhall not proſecute any $ 
« further the merchants of the Stiliard, till it were otherwiſe | 


& ordered by the council: and the ſame term, the folicitor 


« was commanded to ſue out proceſs againſt ſome, which c- 


« quitted one Blaſe of a rape; ſo that it ſeemeth, that others 
« of the king's counſel did profecute cautes for the king, as 

85 f be bo "vl+ 
„ well as the king's attorney. But in 1 & 2 James the t irlt, 


ce it was reſolved by the Court, that it belongeth to the place 


| 3 3 1 
« of the attorne ; and Serjeant Heale, the King's telſcam, 


—— 
— — — 
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(i) Vid. Fa. 25» 


(2) Title Pabe, 19 2. b. pl. 4. Title Eſcheat, 114. pl. 3: Title Qua'? | 


Inipedit. 5 27. b. vl, 1. FIT: 
(3) IIrhiun Catuſogue, No. 1226, vol. I. 
(4) Fol. 84. and 85. | : 
(4) , ee putung 
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« putting in a bill againſt Sir „nu Luſen, was denied the 
„privileges; for, if a bill be put in by the king's counſel as. 
for the king, there are no coſts to be paid to the defendant, 
% nor tees for the proſecution: but in this caſe, Ser jeunt 
Heale's bill was diſmiſſed with Zol. coils; it continuing in 
« proſecution not above two terms.“ It is aſtoniſhing how 
ay other law-officer of the king could claim, as an official 
„iht, to be the king's attorney in all ſuits which he thoutd 
tink fic to bring in the king's name. The very conſtituticn 
of an attorney=general is deciſive againlt it. He might {top 
every ſuit brought by another; and, therefore, the council 
uid very right, 2s between the king's law-officers, to over- 
rule Serjeant Heale: but they did not mean, that the king 
himſelt, for ſpecial reaſons, might not appoint another to act 
as his attorney. In that reign, afterwards, Yelverton was 
luipended, and the ſolicitor appointed to act. Suppoſe the 
morney-genera! perſonally the defendant, there muſt be an— 
other to ſue for the king; fuppoſe the attorney-general out of 
the realm, or under a diſability from ſickneſs; ſuppoſe the 
office of attorney-general vacaut : when it is; the buſineſs 
(which cannot ſtand ſtill) muſt devolve upon another of the 
king's counſel: and there is nothing ſo certain, as that the 
whole butineſs and authority of the attorney devoives upon 
te ſolicitor- general. If the matter was traced, the two pre- 
cedents in Eaſter term, 8 Henry S. mentioned by Mr. Hug. 
ſn, were certainly during the vacancy ot the attorney's office. 
I is impoſlible the council could, in the fame term, order the 
folicitor-general to ſtop one public proſecution and com- 
mence another, if there had been an attorney-general. As 
tar back as the memory of the vacancies of the attorney's 
ofice has led to a ſearch precedents have been found of in- 
formations filed by the ſolicitor-general in Chancery, and on 
the law fide of tlie exchequer. In this court, the informa- 
ion againit the Earl of Devonſhire, 3 Fac. 2. was proje- 
cited by the ſolicitor-general ; and though the enormity of 
ie fine ſet, and the revolution of government, which iinme— 
ciately followed, made this caſe the ſubject of much ant- 
madyertion and juſt cenſure, „the ſolicitor-general having 
proſecuted,”” was never objected. There are precedents ot 
replying, demurring, taking iſſue, praying judgment or « ward 
of execution, by the folicitor-general, during the vacancy of 
tic Other office. We all know, from our own experience, 
that upon every vacancy which we remember of the attor- 
ney's place, his office has been executed by the ſolicitor- 
gencral : but it is ſaid, © the information onght to have - 
* 7:/ted that the office of attorney was vacant.” Many of 
lic precedents do not ſuggeſt it, and there can be no occaſion. 

ne attorney=general is a great officer of the law, and of this 
court. The Court take notice when the office is vacant, 
aby whom it is filled, when full. They give credit to the 


3 E 3 ſolicitor- 


| 
| 
|; 
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ſolicitor-general, when he ſues as attorney for the king, 
that he has authority.” He does it at his peril. In this 
caſe, before the defendant pleaded, the ſfolicitor-gener.l was 
made attorney, and in that capacity brought into court the 
information he had filed as ſolicitor. If an objecti n could 
lie to his authority as ſolicitor, the only queſtion would be, 
« From „ time the information thould be conſidered as 
„ commence; {rm the filing by the ſolicitor, or the bring- 
« ing into court uy {112 attorney.“ And that could be cf no 
conſequence, but in reipect ot the time when the defendant 
ought to plead : but he has pleaded to the information byovh 
in by the attorney- general, and been tried. In every hight, 
and in every view, this objection is groundleſs; nothing has 
been offered to ſupport it, but Serjeant Heale's caſe, Upon 
ſo plain a point we ſhould not have faid fo much, but that 
the objection allo goes in arreſt of judgment, and, therefore, 
may be argued again. | 
Atterwa:ds, a writ of error was brought, returnable in par- 
lament, and the judgment was affirmed as follows: Die Lun, 
6 January, 1569.--Counſel having been fully heard to argue 
the errors afſigned in theſe cauſes, the following queſtions were 
put to the jodges: “ Wherther an information, filed by the 


< king's ſolicitor-general, during the vacincy of the office ol 


The King v. 
R. Cat penter 
Smith, 

Mic. Ter. 
37 Gen. 3. B. N. 
7 Tx. Rn. 80. 


& the king's attorney- general, is g, d in law?“ „“ Whether, 
& in ſuch a caſe, it is neceſſary, in point of Jaw, to aver upon 
« the record, that the aitorney-general's office was vacaut!“ 
Whereupon, the lo:d chief juſtice of the court of Common 
Pleas, having conicr:cd with the reſt of the judges pri ſent, 
delivered their un»nimous opinion upon .the ſaid queſtions, 
with their reaſons: to the firſt queſtion, that an information 
filed, &c. is good in Iiw ; to the ſecond, that in luck a cate 
it is not neceſſary.—And it was ordered and adjudged, thut the 
judgments of the court of King's-bench be aihrmed. 

_ On a motion made November 26th, for a criminal in- 
formation againſt the defendant, for a negle& of duty as a 


magiſtrate of Swrey, on the 23d inſtamt. Lord KEN oN, 


1 ® } 
Ch. J. expreſſed a doubt, whetner it was not contrary to the 
practice of che Comt, to grant an information again/? 4 
magiſtrate ſo lute in the term, that he could not thew caule 


againſt u during the term, and whether the application ſhould 


not be deferred-unti} the next term; but the officers ot the 
Court certifying that ſuch a motion as the preſent might de 


made at the end of a term, for ſuppoſed miſconduct durmy 


the term, and that the practice alluded to only applicd to 
caſes where the fact complained of happened before the 
commencement of the terin—A rule to ſhw caulte was 
granted; but a ſimilar motion was immediately afterwards 
refuſed in R. v. Beavis, and two other juſtices of the peace in 
Devonſhire, for ſuppoted malpractices, on che 4th of July 
I a(t. | | | 

But 
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But an information againſt a magiſtrate muſt be applied Ihe King s. 
tor ſufficientiy early, within the ſecond term after tie com- Tyler, 
miſſion of the ſuppoſed offence, to give the defendant time ge. 4 B. R. 
to ſhew cauſe againſt the rule wil in the term, otherwife the. Milan, 204. 
Court will not grant a rule. | 

One joint, information againit ſeveral defend:nts c:nnotRex v. Heydon, 
iſue upon ſeparate and diſtinct rules obtained againſt eachaod four others, 
defendaut.— There were tive fepirate rules “ for one ene 3 B R 
% more informations againſt ench defendant ;*” and theſe; a 
were conſolidated into this eve j97nt information, without any 
rule for ſuch a joint information agiuſt all of them. PR 
Cuxtam:; The ſame evidence, which would be ſu:hcient to 
convi all jointly, will be ſufhcient to convict ech one alone 
jeparately. And it is clear that this joint information againſt 
all is wrong, upon theſe ſoparate and diſtin rules ſor one or 
more againſt each. — The proceedings upon this joint in- 
formation were ſtayed. 


Judgment on conviction.] — The defendant, who was aThe King z. 
roung merchant, being convicted on an information, for De Teſſier, 
contriving and etffecting the elcape of ſeveral French priſon- „ K 
ers of war, was fined in the ſum of 50l. only, on a repre-: Black. Rep, ; 
ſentation to the Court, that any corporal puniſhment, or 268. 
impriſonment, might prejudice him in his way of life, and 
tat he was forry for the off nce. 

The detendant was convicted on an information, for writing The King v. 

a molt blaſphemous libel in weekly papers, calied the Free En- eng HY 
guirer; to which he pleaded guilty. In conſideration of which, 3 Geo. 3. BR. 
and of his poverty, of his having confelled his errors 11 an afh- r Fact. Rep. 
davit, and of his being leventy years old, and {ome {ymptoms 395+ 
of wildneſs that appeared on his infpection in court, the Court 
declared they had mitigated their intended tenience to the fol- 
Owing, viz. to be impriſoned in Newgate for a month; to 
ſand twice in the piilory, with a paper on his forchead, in- 
ſcribed blaſphemy 3 to be tent to the houſe of correction to hard 
labour for a year; to pay a fine of 68. J. and to nd ſecurity, 
inmfelf in 100l. and two ſureties in 50l. each, for his good 
behaviour during liſe. 

The deſendants being convicted on an inſormation for a The King v. 
conſpiracy, to take away the character of one Kempe, and 2 4 at. 
a cuſe him of murder, received judgment, viz. Richard Par-, Geo. 3. B.R. 
fins (the father of the child, who was the principal agent in 1 Yet. Rep. 
the precend-d communication with a ſpirit, by iupernatural “. 
nvifes, impoſſible in theinielves to be interpreted, unle's pre- 
rioully contrived and directed) to ſtand thrice in the pitlory, 
and be impriſoned two years; Elizabeth Parſms, tie mother, 
to be inpriſoned for one year; and Mary Frazer, à lervants 
ho was aiding and aſſiſting, to be ſent to the houſe of cor- 

Iection, to hard labour, for {ix months. AZ7core, tne curate 
9 the pariſh, and one Faxes, who were found guilty at = 
3 E 4 trial, 
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trial, were diſcharged, on paying the proſecutor 300l. and his 
colts, which amounted to near as much more. Browne, 
who bad publiſhed a narrative, and one Say, the printer of a 
newſpaper, had previoull; made their peace with the profe- 


Cutor. | 
3 The Court will not diſpenſe with the perſonal appearance 
Mic Ter. Of the defendants in an information on proronncing juda— 


6 So. 3. BR. ment, where the ſentence may be corporal. It was moved on 
3 Furr. 1756. behalf of the defendants, who had confeſſed themſelve; guilty 
od an inſormation, for refuſing a licence to a public hout-- 
kecper, vide p. 776, ſupra, for a ruic to diſpenſe with the prr- 
| ſoral appearance of the detendants, on the undertaking of their 
clerk in Court, © to aniwer for their fines.” AN DP THECOURT 
laid down this general doftrine, viz. that though ſuch a motion 
was ſuvject to the diicretion of the Court, either to grant or to 
refule it, where it was clear end certain that the punithment 
would not be corporal ; yet it ougnt to be denied, in every caie 
where it was either probable or poſtble that the puniſhment 
would be corporal. And though the Court did not then de- 
c are what puniſhment they would inflict upor the preſent 
defendauts, yet hey ſaw the oftence in fo atrocious a light, 
as to be far from determining © that it would be // pecu— 
niary.” And WiLmwor, I. and AsTox, |. thought that even 
where the puniſhment would moſt probably be only pecu— 
marv, yet, in offences of a very groſs and public nature (as 
they held this to be), the perſons convicted ſhould appear im 
terien, tor the ſake of example and prevention of the like 
offences being committed by other perſons, as the notoriety 
of their being called up to anſwer criminally for ſuch offences 
would very much conduce to deter others from venturing to 
commit the like (1). 


Information qui tam. 


The King vv. WHEN a ſtatnte creates a penalty, and ſays that one moicty 
an be to the uſe of the king and the other to a common 
38 Geo. 3 2.8.1 former, the king may ſue for the whole, unleſs a common 
7 Ter. Rqh. 537 informer has commenced a gu tam ſuit tor the penalty,—[n 
ſuch a caſe, the king may recover the penalty by an infofma- 
tion filed by the attorney-general in this court. This was 
an information by the attorney-general againſt the defendant, 
for a penalty of 50ol. under the ſtatute 24 Ces. 3. ſtal. 2. 
c. 47.1. 32. tor bribing an officer of exciſe. The miormat'n 
alſo contained counts at common law for bribing the officer 


———_— — 


. 1) The ſentence of the Court, 2oth of Norember, pronounced upon 
them was, that they ſhovid be committed for a month, pred sol. a- pues, 
aud be mpriſoned till the fine was paid. ESA 2 
: VU 
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of the cuſtoms.— The defendant having been convicted, a 
4ybt aroſe, whether the king could ſue for the whole 
penalty (1); and if he could, whether it ſhould not be by a 
proſecution in the exchequer; and the matter ſtood over. 
And now the counſel for the proſecution mentioned, that 
in Com. Dig. title © Information,“ (A. 3), it is ſaid, © Where 
aſtatutè gives a penalty to the king, and to him who will ſue 
{rity if the king has not exhibited an information, any com- 
mon informer may” evidently implying, that a common 
informer cannot ſue, if the king has already exhibited an in- 
formation for the penalty. Tue Cour being ſatisfied with 
theſe authorities, ordered the defendant to pay the whole 


penalty. 


| See alſo title ACTIONS ON PENAL STATUTES. 


Inns of Court. 


A SURRENDER of Chambers in New Inn, to the treaſurer Doe ex dim. 
and ancients of the ſocietv, made with their aſſent, 10 thy Tg N 
intent that they might grant the ſaid chambers to a purchaſer, nie- 4 


paſſes the eſtate to ſuch purchaſer before admiſſion for ad- Chambers, 
miſſion is not neceſſary, as in the caſe of copyholds, to com- Mic. Ter. 

plete the grantee's eſtate : it is only for the purpole of ſigni- iron. 35. 
fring the aſſent of the ſociety that the grantee ſhall become a 


member of the inn. 


Jnſolvent Debtors. 


Under the lords“ act. AN order for the diſcharge of an in- yagins v. 
ſolvent debtor under the lords? act, ſ. 16. cannot be made by a Morris, 
judge in term-time, though ſurnmonſes were taken out in _— CR 
vacation, and the order only delayed tiil the beginning of term, 1 f. & Bol 97 


by an irregularity in the athdavits.— The diſcharge, in term- 


time, muſt be by the Court. 8 5 


Upon an application for the diſcharge of an inſolvent pearce er -/. 
debtor out of cuſtody, under the lords? act, 32 Geo. 2. c. 28. v. Taylor, 
I: appeared, that he had been charged in execution, on che 56: 

a 5 . ; 8 31 Geo. 3. 
10th of October, 1789; that, in Michaelmas term following, 4 Ter. Rep, 231. 
lic had given the proper notice to the plaintiffs, required by 
tie abovementioned act, preparatory to his diſcharge ; but, 
employed an agent to purſue the ſubſequent ſteps 


havin 
ele to entitle himſelf to take advantage of the act, 


— — 4 


(1) By the 38th ſect. of the ſtat. 24 Geo. 3. c. 47. it is enacted, that 
one moiety of the ſeveral penalties in the act mentioned ſhall be to the 
ule of his majeſty, his heirs, and ſucceſſors, and the other moiety ts the 
ule of ſuch perſon as thall inform, proſecute, or ſue for the ſame z aud 
that the penalties may be ſued for in any of his majeſty's courts of record 
« Weſtminſter, | | 
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Vaughan v. 
Durnell, 


Tr. Ter. 
31 Geo. 3. B. 


Inlolbent Debtors. © 


which the agent had failed to do, he had been, in cone. 
quence, remanded. In Michaelmas term, 1590, he made 3 
ſimilar application to the Court, by virtue of 26 Geo, 2. 
c. 44. which extends the proviſions of the ſormer ature, 


and having then complied with the requiſitions of the ach. 


the only queſtion was, Whether, under the 5th fed ion of 


ed to take advantage of the former ſtatute, from ignorance 37 
miſtake ? That ſection enacts, © that where any debtor mall 
« have neglected to take the benefit of the faid act within the 
ce time limited by the ſaid act, and ſhall have remained in 
priſon by the ſpace of one year, and ſhall make it appear 


20 Geo. 3. the prifoner could make oath that he had neglegt 


5 


to the Court, out of which ſuch execution iſſued, chat 


« ſuch neglect aroſe from ignorance or miſiale, Such debtor 
„ ſhall then be entitled to take the benefit of the {uid act, as 


« if he had taken the ſame within the time by the ſaid att ſo 


ce limited as aforeſaid.” PER CURIAM: Even if the nope 


Libw at 


lect aroſe from the miſconduct, and not merely from tie 


ignorance or miſtake of the agent employed; yet, i the da- 
tendant were not privy to it, but did every thing in his power 
to comply with the requiſitions of the act, it is, as to hun, 


imputable to miſtake. 


If a defendant be arreſted on a ca. ſa. and eſcape, and be 
afterwards retaken and committed to priſon in the next term, 


R.he may apply, in the following term, to be diſcharged under 
4 Ter. Rep. 367.the lords' act; for the words in that ſtatute, “charged in 


37 


execution,“ mean being detained within the walls of the 
priſon.— The writ of ca. ſa. on which the defendant was 
taken in the vacation, - Was returnable the fir{t return of 
Michaelmas term, but he eſcaped from the cuſtody of the 
officer who arreſted him, and was not retaken till the 20ch of 
November, when he was carried to the Marſhalſca priſon. 
In Hilary term he applied to be brought up, under the loris' 
act, before Haller, J. at chambers, for the purpoſe of obtun- 
ing his diſcharge ; but as there was a miſtake in the no.ice 
given to the plaintiff, as to the name of the caute, he was 
1emanded, It was now moved that the prifoner might be 
brought up to the court, in order that he might take the 
benefit of the lords* act. And it was urged, that if the Covit 
ſhould be of opinion that, for fo trifling a miſtake in the 
notice, the defendant ought not to have been remanded, the 
preſent application was in time, becauſe it muſt be confidered 
as having been made in Hilary term, which was the term 
next after that in which he was charged in execution ; and 
by the 32 Geo. 2. c. 28. ſ. 13. © any priſoner may, before the 
end the firjl term which ſhall be next after any ſuch priſoner 
hall be charged in execution, petition, &c.” The Court thought 
the application was made in time, for that the defendant 
could not be ſaid to be charged in execution, within the men- 
ing of this act, until he was actually delivered over Ry 

morſhal, 


222 


J VTG . 


there is no precedent in this court o 
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marſhal, And that the 26 Ges. 3. c. 44. ſ. 4. which was 
made in par! materid, cont: ined a parliamentary expoſition 
of the words, charged in execution,“ in the lords” act; for 
t dizects “ all gaolers and Keepers of priſons to give notice 
of that act to all perſons in their cuſtody for debt, within 
three days after ſuch perſon thall have been reſpectively 
cmmitted or charged in execution.“ — They, therefore, ordered 
the defendant to be brought up, and recommended it him to 
amend ihe title to the notice. | | 


A priſoner who is taken in execution for more than gool. Ex pare 
Hubbard, 

ſome of his creditors, is not entitled to be diſcharged under 9 G. 3. CB, 

the lords? act in the next term after he has ſo reduced his 1 8.423. 


and afterwards reduces his debts below that ſum, by paying 


debt; unleſs it be alſo the next term aſter he was taken in 
execution: for the material words of the act are © before 
the end of the firſt term which ſhall be next after ſuch 
„ priſoner ſhall be charged in execution by his creditor.” 
And the Court will not eitablith a precedent which may 
enable priſoners to deal with their creditors; and thus 
manage to prefer ſome of them by paying their debts; and 
come in under the lords act againſt all the reſt. | 
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A defendant, charged in execution on a qu! tam action, Hart qu tam v. 


cannot be diſcharged on ſurrendering his effects under the,” 
lords“ act, 32 Geo. 2. c. 28.— The defendant was charged in, Geo 


Hawkins, 


3. B. R. 


execution for a penalty recovered on a gui tam action, for 1 Black. Rep. 


exerciting a trade contrary to the ſtatute 5 Eliz. And it372. 


was moved, on the ſtatute 32 Geo. 2. c. 28. to diſcharge him 
from the moiety of the penalty belonging to the informer, 
upon his giving up all his effects upon oath, according to the 
proviſions of that ſtatue. Lord Mansfield, Ch. J. Not one 
of the proviſions in the act can apply to the caſe of the 
crown. Theſe acts have had a very long exiſtence, and 

fa diſchirge on a gi 
tam action, which is a ſtrong reaſon for ditaliowing it now. 
[ apprehend, there is no ſeverance of intereſt between the 
king and the informer, till the levying of the {um upon exe- 


cution, and then the ſheriff ſevers it. Deniſon, Juitice. You | 


may enter judgment, either jointly or ſeverally, tor the whole 
penalty, or for the diſtinct moieties ; but the more regular way 
is, to enter it jointly for the whole. —Ffer, J. of the ſame 
opinion. J//ilmst, J. It is clearly the ſuit of the informer 
ill execution. He may be nonſuited; and alſo the privilege 
of an attorney has been allowed to take place in theſe actions; 
neither of which could happen, were it looked upon as the 
ſuit of the crown. 


But a defendant in execution for the contempt, and for the The King v. 


colts on a quo zwarranto information, may be diſcharged under 


. . . T. . 
the lords* act, for the fine to the king, in ſuch a caſe, is 3a Geo. 4. B R. 
merely nominal, and is no objeCtion to the defendant's being 4 Ter. Rep. 809. 


diſcharged out of cuſtody under che lords' act, as to the 
| | execution 


Pickerill, 


i 
1 
. 
: 


— 
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execution ſor the cofts, Which is now conſidered as an exe- 

cution in a civil ſuit. 
Fans d. It a priſoner, brought up to be diſcharged under ſ. 16. of 
Kcfeh, the lords? act, deliver in a falſe ſchedule and is remanded, the 
3 Cn. Court will not, at the inſtance of a creditor, even with the 
2244 2. 143. Prifoner's content, order him to be brought up a ſecondd time, 
for the purpoſe of amending his ſchedule, and aſſiguing over 
that property which he had before concealed, PER Cy- 
KIAM: If a man in this ſituation make a miſtake, the Courr 
will go as ſar as poſſible to aflift him. Bur this is not that 
cafe : this is a deteCted man, who has dared to give in a ſche- 
dule as the ſchedule of a man without effects, when he really 
had effects. Here we are without apology for allowing hin 
to amend his ſchedule. Should we affift him in his attempt 
to avoid thoſe heavy penalties which are impoſed by the act 
on pertons who have conducted themſelves in this way? He 
may poſſibly eſcape thoſe ponalties, but it innſt not be by any 
act of this Court: nor is it neceſſary, for the fake of thc 
creditor, that we ſhouid interpoſe. If the defendant real!) 
has ſuch effects as the plaintiff ſuppoſes, he may procure a 
title to them without coming to this court. We fhall not, 


aſter what has paſſed, order the priſoner to be brought up on 


| this ſuggeſtion. | 

Bes e.Jamble, The lords' a, 32 Geo. 2. c. 28. ſ. 13. which directs in 
Nen B R general, © that the Court ſhall cauſe the petitioning priſoner 
3 Burr. 2393. to be brought up o ſome other day, to be appointed by fic 
| Court, ſome time at fartheſt, within the firſt week of the term 
next following, the time of ſuch examination, but ſconer if any 
ſuch Court hall fo think fit,” leaves the time of bringing the 
priſoner up a ſecond time to the diſcretion of the Court; and 
in this cafe, the priſoner was ordered to be brought up again 
on the laſt day of the term, otherwiſe he would have remaincd 

in priſon during the whole long vacation. ; 
1 . Where a priſoner has been brought into court to be di- 
re charged under the lords* act, ſ. 13. and, upon his exe 
29 Geo. 3. C. B. mination, the Court have refuſed to diſcharge him, they will 
1 Her. Bluct. not afterwards diſcharge him on that act, though he make an 
* a ffidavit of circumſtances in anſwer to the cauſe ſhewn, on 
| his examination, againſt his diſcharge ; and that thote circum- 
ſtances were not hen diſcloſed, owing to a miſtake; for the 
5th ſection of the 26 Ces. 3. c. 44. (1) is only meant to 
remedy a neglect, in not taking the benefit of the lords“ act, 
<vithin the time limited by that a&t.—Tn this caſe the de- 


(1) Which enafts, „ rhat where any debtor all have nige d 19 
« take the benefit of the faid act (the 32 Ger. 2. c. 28), zuithin 100 li- 
« Jizaited by the ſid af, and ſhall have remained in prifon by the [pace of 
„one year, and ſhall make it appear to the Court, our of which ſuch 
execution iſſued. that ſuch negiett aroſe from ignorance or miſtak', ſuch 
© debtor ſhall then be entitled to take the bereſit of the ſaid act, à8 
© he had taken the ſame within the time ſo limited.“ 


LY 


fendavt 
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endant had petitioned, and been brought into court, within 
tie limited time, namely, before the end of the firſt term after 
he was taken in execution; and it was moved to bring him 
into court a ſecond time, upon an athdavit as above: but 
the Court ſaid, there was no inſtance of a fecond petition being 
illowed, after the merits of the firſt had been finally decided, It 
uch practice were ſuffered, it would produce infinite vexation. 

An infolvent debtor has 2 right to his diſcharge, if his groats Fier s Eat, 
be not paid before ten at night of the day on which they are e d * 
nyabie ; and this right is not walved dy the turnkey on the . . . 
tions) fide accepting them after that time.— l: appeared that 2 
tie debtors' ſide, on which the priſoner was, is always locked 
vp at ten o'clock; and that the turnkey on that ſide goes aways 
and another takes charge during the night. That ia this 
inſtance the groats were not brought to the priſoner till 4 
quarter paſt ten, and were then given to the turnkey on the 
tlons' fide, who received them at the gate; but that the de- 
ſendant afterwards retfuſed to accept them, alleging that they 
had not been tendered in time. AxNDPER CUR1Iam: It is nut 
neceſſary to determine, whether the acts of the turnkey can bind 
the priſoner as his agen', or not; for in this cate, the turnkey, 
who did receive the groats, cannot be {o confidered, for he was 
the turnkey on the felons” fide, and not on the debtors”. 

If a judge make an order for a prifoner's diſcharge under Lench a 
the lords* act, 32 Ges. 2. c. 28. f. 13. out of term, it is final ; sg 
and, although he may have made a miſtake, the Court wil 3 BR. 
not direct the order to be ſet aſide, and give the plaintiff 1 Pug. 68. 
liberty to retake the party. —Alſo all notes for the groats 
under that act muſt be paid, and mide payable, on the Mon- 
dy in each week, and on no other day ; for it is fit that there 
ſhould be one common day, that the turnkey may now 


'waen to attend. 


When a debtor is in execution at the ſuit of ſeveral plain- Mex e af. 
tifs, on a joint debt due to them, as partners, one of them 1 
may give a note for the weekly payment of 3s. 6d. under the 30 Geo. 3. ER. 
lords“ act, ſigned by him alone * for himſelf and partners.“ $ Tx. Rep. 25. 

But a note for the groats muſt be 1igned by all the leſſors of © Ring OO 
the plainti#, where the defendant is in cuſtody, under an at- Nose and Wiſe, 
tichment for not paying money awarded under a reference in and — 
an jectment cauſe; and if a note for the groats be tigned by RON 
one of the leſſors only [in this caſe it was fizned by Moste ol Ter.” 
only], the defendant is entitled to be diſcharged, though he 32 Geo. 3. BR. 
has received ſome payments under the note. 7 Ter. Rept. 156. 

So alſo when ſeveral executors are plaintiffs, a note given Lepine, er al, 
to an inſolvent debtor under the lords? act muſt be figned Barley, T. Ter 
by all of them; for a defendant has a righ!, under the ſtature, 39 Geo. 3. BR. 
to the ſecurity of all the plaintiffs, perſonally ; and a note 5 7. Rp. 225. 
ligned by one executor only, will not. bind the other execu- 
tors; nor will it be a charge on the aſſets of the teſtator; 
and, therefore, all the executors muſt iigu 1, a 
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Tekell v. Cafey, Tr is now clearly ſettled, that no ſtamp is neceſſary for a | 


Nes B. R bromiſſory note for the payment of a priſoner's groats under 


7 Ter. Rep. 650. the lords act.— Lord KEN VON, Ch. J. ſaid, that the Court 

| had conferred with the other judges on this ſubject, and that 
they were all of opinion that no ſtamp whatever is neceſſary 
on notes of this kind (See vol. II. p. 373.) 

Flarty v. Odtum, On a rule to ſhew cauſe why the defendant, an inſolvent 

wig 3. B. R. debtor, ſhould not be diſcharged out of cuſtody, THE oxLy 

3 Ter. Rep. 68 1. QUESTION was, I ether or not his half pay, as a lieutenant in 
a reduced regiment of foot, ſhould be includid in his ſchedule de- 
livered in under the lords“ act? Againſt his diſcharge ſeveral 
caſes were mentioned ; one was that of a life-guard-man, 
ſome few years ago, whoſe diicharge was oppoſed before 
Afton, J. on the ground that, as the place was athgnable for 
his own benefit, he was compellable to aſſign it for the benefit 
of his creditors; and the judge refuſed to diſcharge him on 
that ground. Another inſtance was in the caſe of one Peake, 
a ſuperannuated boatſwain of the Royal George, in May, 
1789, who was brought up by a creditor under the compulſo: y 
clauſe, where it was held that he was compel'able to aſſign 


his commiſſion ; but, before the expiration of the ſixty days, 


he made a compromiſe. PER CURIAM: This half-pay 
could not be legally aſſigned by the defendant, and, conſe. 
quently, the creditors are not entitled to an aſſignment of it 
for their benefit. Emoluments of this fort are granted for 
the dignity of the ſtate, and for the decent ſupport of thoſe 
perſons who are engaged in the ſervice of it. It would, 
therefore, be highly impolitic to permit them to be aſſigned; 
for perſons, whio are liable to be called out in the ſervice of 
their country, ought not to be taken from a ſtate of poverty: 
beſides an officer has no certain intereſt in his half-pay, for 
the king may, at any time, ſtrike him off the liſt, Indeed 
aſſignments of half-pay have been frequently made in fact, 
but they cannot be ſupported in law. It might as well be 
contended, that the ſalaries of the judges, which are granted 
to ſupport the dignity of the ſtate, and the adminiſtration ot 
juſtice, may be aſſigned. What the duty of the life-guards- 
men was originally we do not know ; but, for ſome time paſt, 
theſe places have been held regular objects of ſale ; and, if a 
office may be fold by the party himſelf, it is aſſignable for tht 
benefit of his creditors. But that is very different from the 
pielent caſe: if the queſtion had been, Whether or not the 
pay, which was aHually due, might be affigned ? it would be. 
like any other exiſting debt, aſſignable; but that does not 
extend to future accrumg payments. The priſoner was of- 
dered to be ditcharged accordingly (1). 


—— — 


(I) In the cate of Captain Kenreay, a baukrupt, the ſame point wi 
determined by the lord chancellor about a year and a half ago. Sec #1? 
the caſe of Lidilerdale v. The Duke of Montroſe, et al. under thc title 
OL #1CER, 7ijr2, vol. IV. | 

| Unier 
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Under inſolvent acts. - Cauſe was ſhewn againſt the de- Ert, 2 al. v. 
fendant's being diſcharged out of cuſtody upon filing com- 11 1 uga, 
mon bail: he had been diſcharged under the inſolvent debtor's x 


act, 16 Geo. 3. c. 38. and afterwards held to bail for a debt Cp. 527. 


accruing ſubſequent to the 22d of Fanuary, 1776, viz. in Ma 
following. —lt was admitted, that by ſec. 33. no perſon dib. 


charged under this act could be arreſted for any debt contracted 


or growing due before the 22d of January, 1776. But the 
legiſlature, foreſeeing a caſe might happen, where a party, 
in cuſtody on the 22d of Fanuary, and remaining ſo till diſ- 
charged, might be indebted for a cauſe of action ſubſequent 
to that time, had, by the next ſection (34) expreſsly provided, 
tat & no priſoner ſhould be diſcharged of any debt ſubſequent 
„to the 22d of January, 1776; and if any priſoner ſhould 
« ftand charged with debts previous as well as ſubſequent to that 
« day, the juſtices ſhould diſcharge him as to the previous 
« debts, and remand him for all debts he ſhould ſtand charged 
« with in cuſtody, ſubſequent to the ſaid time.“ That here 
the debt, though incurred previous to the defendant's being dif- 
charged, was not contracted till long after the 22d of January, 
therefore could not be diſcharged under this act; and, con- 
ſequently, the defendant was rightly held to bail. —In ſupport 
of the rule it was ſaid, that the doubt in this caſe aroſe upon 
the 22d ſection of this ſtatute; by which it was enacted, 
& that the creditors of any perſon diſcharged under that act 
ma commence any ſuit againſt ſuch priſoner for the 
& recovery of any ſum which hall be due at the time of his dif- 
charge, but ſhalt not hold tuch priſoner to ſpecial bail.“ 
Thit theſe words, at the time of his diſcharge, meant to in- 
ciude al! debts due at that time, and, therefore, this being con- 
feſſedly a debt previous to the defendant's diſcharge, the 
platatift, by the expreſs words of the act, was precluded from 
holding him to ſpecial bail. PER CUR TAM: Nothing can 
be clearer than this caſe: all the clauſes clearly relate to debts 
previous to the 22d of January; only here the debt, though 
contracted before the defendant's diſcharge, was ſubſ:quent to 
the 22d of ſanuary; clearly, therefore, he might be held to 
ſpecial bail. 


It was moved to diſcharge the defendant (an inſolvent Maſon . Vere, 


debtor) upon common bail; the debt for which he was ar- 
reſted having accrued before his inſolvency. The facts were, 
that the plaintiff had been ſecurity for the defendant. The 
dond became forfeited before the deſendant's diſcharge under the 
inſolvent act, though the money had been paid fince. PER 
Curiam: The damnification, which is the cauſe of the 
preſent action, did not ariſe till after the time of his diſcharge, 


and is not the object of the act.— Rule diſcharged (1). 


ee eee eee 


(1) See alſo Cottere!l v. Hooke, vol. I. p. 399. and Goddard and Fane 
<r%:yder, and other caſes in vol. II. p. 242, 244. 1 
| ˖ 
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Norris 2. Levy, 
Fa. Ter. 

78 Geo. 3. C. B. 
2 Black, Rep. 
1188. 
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It was moved to diſcharge the defendant from his arreſt on 
entering a common appearance: and it appeared that a com— 
miſſion of bankrupt had iſſued agaiuſt him, but he had not ob- 
tained his certificate, and being now arteſted tor a debt accrued Bf 


belore the date of the commiſſion, he now applied tobe dit- = 


charged by the Court under ſect. 68. of the inſolvent ac}, 
16 Geo. 3. c. 38. which directs, that an uncertificated bankrupt, 
who hath duly conformed to the ſeveral acts of parliament, &c. 
and who is afterwards arreſted for a debt contracted previous 
to the commiſſion, may be diſcharged by any judgeof the Court, 
unleſs the plaintiff appears, and proves a concealment of any 
part of his effects, or the nonconformity of the defendant tv 


any of the bankrupt laws (1). This was oppoled on two 


Ford v. Chilton, 
Hil. Ter. 

12 Geo. 3. CB. 
2 Black. 798. 


rounds, 1ft, that of concealment ; 2dly, that of noncon- 
| And the latter was fo clear, that the Court gave n 
opinion, whether there was due proof of the firſt: and they 
ſaid, it is the duty of every bankrupt to attend the commiſ- 
fioners at all times, till his affairs are finiſhed, or, at leaſt, to 
be amenable to their call. Ir is alſo his duty ro aſſiſt his 
aſſignees in diſcovering and getting in his effects. A bink- 
rupt, who quits the kingdom before the ſeiilzment of his 
affairs, as this man did, eſpecially in a large concern, puts it 
out of his own power to conform to the bankrupt laws. 
On a motion to diſcharge the defendant out of cuttady, 
he having been diſcharged on the infolvent debtors act, 
9 Geo. 3. c. 26. It was objected, that the defendant ought 
to have pleaded this act, in diſcharge of his perſon. BUT 


PER CUR. he is at liberty to plead it, to prevent going to 


gaol, but is not obliged ſo to do; and it is unlawtul to take 
his perſon in execution; and, upon diſcloſing it to the Cours 
we will free him from ſuch unlawful impriſonment. He has 


attempted to plead the act, but did it informally, and it was 


over-ruled on demurrer: but the ſtatute never could intend, | 
that the defendant ſhould plead the act, or be deprived of its 
benefit; for there are ſome caſes, in which he has no oppot- 
tunity of pleading ; as in entering up judgment, upon an ole 
warrant of attorney, &c. IT was THEN OBJECTED, that 
fince his diſcharge he had promiſed to pay the debt, which was 
a new afſumpfit. BUT PER CUR. The evidence of this 35 
very flight; affirmed by the plaintiff's affidavit, and denied by 
the defendant's ; and, were it proved, ſtill, if the new ptome 
was occaſioned by the former debt, it ſeems within the general 
diſcharge. THE THIRD OBJECTION was, that the deten- 
ant was an attorney, and excepted out of the act, for money 
recoverel and received by him, for the uſe of another. That 
the cauſe of action was for 20l. 109. of which 10]. was con- 
traced, by receiving a bill of exchange for the plainti, ut o. 


—— —— 


* CE 


(1) This clauſe, which uſed to be inferted in the occafiunal infovent 
acts, has been omitted in the two laſt, | 0 
, . — ente“, 
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Cheney. Bur PER Cur. The true conſtruction of the act 
is, when the defendant, an attorney, has recovered and received 
money for another, in the courſe of his practice as an attor- 
ney. In the preſent caſe, ne appears in no other light than 
asa mere indorſee of a bill, and had no inſtruCtions to ſue for 
the money, or recover it by any courſe of law. No ſpecial 
confidence has been repoſed in him, in conſequence of his 
profeſſion. Priſoner diſcharged. Ps 
The defendant (a ſheriff's officer) was diſcharged on thie Hartwell ».Vere, 
inſolvent act of 16 Geo, 3. on the 29th of July, 1776. The rs: 80 
plaintiff having paid (as one of Vere's ſureties to the ſheriff l 5 g 
in 1773 and 1774, 3311. 58. 4d.; and ſince the 22d of Janu- c 


— — — 


ary, 1776 (the day limited in the act), the further ſum of 341. 
bs. 8d. brought his action for the whole in January, 1768, 
and held the defendant to ſpecial bail for 344. On the trial 
the plaintiff had a verdict, and endeavoured to fix the defend- 
ant's bail; in whoſe diſcharge the defendant rendered himſelf 
2 priſoner on the 13th of May, 1779. It was now moved, 


mat on payment of the 341. Cs. 8d. and 411. 3s. coſts, a a 
ſuperſedeas thould iſſue, to diicharge the detendant from the 


Fleet, as to this aCtion, — This was objected to, becauſe the 
defendant had not pleaded this matter; and it was inſiſted, 
that he could not now take advantage of it upon motion, 


. after verdict, judgment, and execution. DE GRE, Chief 
*. Juſtice: Thata diſcharge under the inſolventact may be taken 
1 advantage of upon motion after judgment, without pleadin 

_ it to the action, has been ſettled in the caſe of Ford and Chil- 
Le mn, Hil. 12 Geo. 3. The general principie of the inſolvent 
_ acts is to diſcharge the perſon of the debtor, but not his 
7 effects, for debts incurred before the time limited in the act. 
7 This diſcharge may be obtained whenever he is impriſoned, 
0 eier on meſne proceſs or by writ of execution: it arreſted 


lat 

ho the act; but then he muſt have confeſſed the whole debt, | 
i5 which, perhaps, he might have reaſon to diſpute; and the | 
vrdict and judgment muſt have been ſpecial, diſtinguiſhing 


on meſne proceſs, he may apply to the Court, or a judge, 
who will diſcharge; therefore, the plaintiff was well adviſed 
in holding the plaintifF to bail for only the new debt of 341.— 
When the cauſe proceeded, the defendant might have pleaded 


what accrued before the diſcharge, and what fince, in order 
to reſtrain the execution to the effects, with reſpect to the 
former. But the defendant is not bound to plead it, but may 
uke advantage of it upon motion, if his perſon is taken in 
evecution. In ſome caſes he has no opportunity to plead it; 
and in thoſe caſes he muſt avail himſelf of it (it at all) upon 
motion after impriſonment. In caſes of bankruptcy, and of 
privilege (which moſt reſemble this caſe), the impriſonment 
being illegal, the party may be diſcharged upon motion, as 


well as by plea. It was ſo done in the famous caſe of Mr, Pitt, 


and in many others. In Sir Daniel Ocarrol's caſe, before Lord 
Vol. III. | 3F. Hardiuicte, 
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Hardwicke, the chancellor governed himſelf by analogy to the 
proccedings at law. He was decreed to pay money, and in 
detault thereof proceſs of contempt to iſſue agaiuſt his effects, 
but not againſt his perſon. | | 
Maſon 2. Vere, The inſolvent act, 16 Geo. 3. recited „ that, from 
T7 : ©. © their future effects being liable to their previous debts, 
2 Black. 1309, © perſons had found difficulty of obtaining new credit to ſet 
& themſelves up in their uſual trades and occupations, and had, 
ce therefore, gone abroad, and carried their arts and manufac- 
« tures into foreign countries; and, therefore, to prevent 
ſuch evil, IT WAS ENACTED that * only their rcal eſtates, or 
% money in the funds, acquired after ſuch diſcharge, ih all he 
ce liable to their former debts ;** but that “no diſcharge 01 
<* the inſolvent thall be a diſcharge to any of his partners in 
& trade, or his ſureties, or co-obligors.“ It was inliſted, 
that the preamble confined the clauſe to perſons in trade, 
or exerciſing arts and manufactures benefic1a) to this country 
only. Bur THE Cour held, that the clauſes were gene- 
ral, and extended to all perſons whatſoever, notwithſtanding 
the ſpecial preamble, becauſe it gave to more perſons an op- 
portunity of gaining a ſubliſteuce by raiſing a new credit, and 
ſo prevented, in the idea of the legiſlature, the depopulation 
of the kingdom. Special preambles mav, or may not, c- 
ſtrain the generality of the enaCting clauſe, as in the caſe ot 
Rial and Rowles, before Lord Hardwicke. But, in the pre- 
{ent cafe, an inſuperable difficulty would ariſe, by making it 
a queſtion upon every particular inſolvent, What is a trade, 
an occupation, an art, a manufacture, &c. and how far lie is 
to be claſſed under any of them? The clauſe relating to 
partners and ſureties is clearly general; and as that is a pro- 
viſo and exception from the body of the clauſe, an arguinen! 
fairly ariſes from thence, that the clauſe itſelf is general. 
Rate v. Verdier, It was moved to diſcharge the defendant on common bail, 
br the defendant having been diſcharged on a late inſolvent 
3. C.B. 5 1 — ö 
2 Black, 524 debtors' act.— I his was oppoſed, becauſe the defendant had 
| afterwards promiſed the plaintiff, that, if he would pay him 
il. 1s. for a wig which he had made him, he would waive 
the benefit of the inſolvent act, and pay him 111. 11s. fot 
which this action was brought, when he ſhould be there- 
unto requeſted, PEk COR. This is a ftrange promiſe ; bur, 1! 
true, the debt is thereby revived : but then the plaintitt ought 
to make requeſt before he brings the action; and, this not 
being ſworn to, we muſt make the Rule abſolute. ; 
Bowen v. Hill, A creditor may prove a debt by judgment under the in- 
=: rg E ſolvent act, proviſionally, pending a wit of error, —It was 
@ Black. 992, moved to diſcharge the defendant from his impriſonment at 
the plaintiff's ſuit, who had obtained judgment, on which a 
. Writ of error was brought. Pending the writ of error, the 
defendant took the benefit of the laſt inſolvent debtors' act; 


after which the writ of error was nonproſfs'd. rr bo: 
a plain 


— 
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plaintiff ſued out ca. ſa. and took the defendant in execution 
tor 201. 128. debt and colts It was contended, that by reaſon 
of the writ of error, the plaintiff's judgment was ſuſpended, 
that he was excluded from any benefit under the infolvent 
act; and it was hard he ſhould be deprived of his remedy at 
common law, and have no relief under the ſtatute, Sed non 
allecatur 2 for PER CUR. the plaintiff might have come in as 
z creditor, and proved his judgment proviſionally ; that is, 
ſubject to the writ of error.-Rule ablolute. | 
It was moved that the defendant, who was an uncertificated Blandford, et al. 
bankrupt, and in cuſtody upon a ca. /a. might be diſcharged psc of | 
under the inſolvent act, 12 Geo. 3. c. 47. f. 2.— The facts Tr Ter. 
were as follows: The defendant became indebted to the 14 Geo. 3. B. R. 
teſtator, Froud, upon bond in the year 17 56, and about two c] 305 
years afterwards became bankrupt. Subſequent to the 
bankruptcy, Froud brought an action upon the bond, obtained 
judgment, and died: after which the executors brought a new 
action upon the judgment, and on this laſt action the de- 
fendant was in cuſtody, It was inſiſted, that the judgment, 
upon which the defendant had been taken, being ſubſequent 
to the commiſſion ſued out, the defendant was not within the 
favour of the ſtatute, which expreſsly relates to any debt or 
debts due or contracted before ſuch commiſſion iſſued, and to 
ſuch debts only. On the other hand, it was contended that 
the defendant ought to be diſcharged; for, though the judg- 
ment was ſigned after the commiſſion ſued, yet the cauſe of 
ation was antecedent to the commiſſion, and, therefore, 
within the intention of the ſtatute. AND oF THIS OPINION 
WERE THE CoURT, who ſaid, that the intereſt and coſts 
accrued ſince the bankruptcy alſo ſtood upon the ſame foun- 
dation as the original debt, which was clearly before the 
bankruptcy, and that, therefore, they were equally within 
the benefit of the act. Rule abſolute. 
The defendant had indorſed a promiſſory note, dated the Workman v. 
28th of October, 1771, drawn by one Hodgſon, payable to Leake, 
the defendant, or order, three months after date: this note 14 Geo. 3. BR. 
was, conſequently, not payable till January 31, 1772. The cem. 22. 
defendant was arreſted upon this note, and it was moved that 
be . be diſcharged upon filing common bail, on the 
ground that the cauſe of action, for which he was arreſted, 
had gccrued prior to the inſolvent act, 12 Geo. 3. c. 23. 
which act took place on the 1/2 of Fanuary, 1772, and under 
which the defendant had obtained his diſcharge. Per Cu- 
RAM: The words of the inſolvent act, 12 Geo. 3. C. 23. 
. 2). are much larger than thoſe of the ſtat. 5 Geo. 2. c. 30. 
. 7. relating to bankrupts, which latter ſtatute mentions 
only ſuch takes as were due or owing at the time the part 
became bankrupt z whereas this ſtatute extends to all debts | 
Contracted, incurred, occaſioned, owing, or growing due; 
| "YEN | therefore 
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therefore this is debitum in preſents ſalvendum in futuro; and» 
conſequently, being duc on the 11ſt of January, 1972, it is 
diſcharged under the act: but it would have been therwiſe 
if it had depended upon a contingency, becauſe then, till the 
event happens, it is no debt. 


Paget 3. Wheate, By the inſolvent debtors* act of 18 Geo. 3. c. 52. the in- 


Ea. Ter. 
': af Geo. 
2 D.up. 668. 


3. k. R. ſolvent perſon is diſcharged, as to bonds executed before the 


day in the act, but not payable till after the day. — This was an 
action of debt on a bond, executed at Weſtminſter on the 21ſt 
of November, 1777, for the penal ſum of 25ol. The u de- 
fendant, by his plea, confeſſed the debt, but pleaded an in- 
ſolvent act, 18 Ges. 3. C. 52. in diſcharge of his perſon, as 
being a fugitive in foreign parts, for debt, on the 10th of 


March, 1778. The replication was, that the bond was # 


made on the 21ſt of November, 1577, conditioned to pay 
1251. with lawtul intereſt on the 21/ of November, 1778; and 
that, after the ſaid 1oth of March, 1778, to wit, on the ſaid 
21ſt of November, 1778, in the condition mentioned, the 
ſaid ſum of 1251. fir/t became due; and that, therefore, the b. 


became forfeited, and the ſaid debt and cauſe of action 


thereby and thereupon accrued, after the ſuid Ioth of March, 
1778.— General demurrer. It was contended that, if che 
whole act was taken together, it would be manifeſt that it 
was the intention of the legiſlature, that debts, under the 
circumſtances in this caſe, ſhould be diſcharged by the act. 
That this appeared clearly from the 37th ſection, which 
provides, that no perſon diſcharged by the act ſhall be im- 
priſoned for any debt, bond, &c. contracted, incurred, occa- 
fioned, owing, or growing due, before, &c.; and that, if arreſt- 


ed, ſuch perſon ſhall be releaſed by any judge of the Court, ; 


out of which the proceſs iſſued, or by two juſtices of 


peace. On the other ſide it was inſiſted, that inſolvent acts 
ought not to be conſtrued with greater latitude in reſpect to i 
tie inſolvent, than the bankrupt laws in reſpect of the bavk- B 
rupt; and that a bond, made before bankruptcy, but not duc 
till after, was not proveable under a commiſſion, nor di- 
charged by the certificate, till a ſtatute was expreſsly made 
for that purpoſe, 7 Gee, 1. c. 31. ſ. 1, 2. Lord MANSFIELD | 
Ch. J. ſaid, that the very ſame queſtion had occurred in a Bt 
caſe of Workman v. Leake, H. 14 Geo. 3. where the Court Bf 
had held, that a debt due by a promiſſory note, though not 
payable till after the day in the act, yet was debitum in pre- | 
ſenti, and that, as ſuch, it was diſcharged, differing trom a 
debt only payable on a contingency, which would not be dif- 
charged, unleſs the contingency had happened betore the day; 
and that he had then mentioned, that he aud the other judges 
had been reminded of various inſtances, where they had di- 
charged from arreſts, under circumſtances fimilar to thoic ot J 


the caſe then before them, Judgment for the defendaut. | 
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So in this caſe, the defendant, having been a priſoner in the Lord Kinnaird, 
et al, V. Barrow, 


Fleet priſon, on the 12th of February, 1794, was diſcharged zii. Ter. 


at the London quarter-ſeſtions, on the 15th of July in that 29 Geo. 3 B.R. 
year, under the inſolvent debtors” act, 34 Geo. 3. c. 69. After ð er. Rep. 49. 


which he was arreſted, at the ſuit of the plaintiffs, for a debt 
of Sol.; Zol. part of which was due to them before the 12th 
of February: the remaining gol. became due in this way; 
the defendant had given a bill of exchange for 20l. and a pro- 
miſſory note for gol. before the 12th ef February, 1794, 
both payable, ſix months after date, to J. Parkyns, or order; 
the former was dated on the 10th, the latter on the 13th of 
Oc ober, 1793; and they reſpeCtively became due on the 
13th and 16th of February, 1794--—lIt was moved, that the 
defendant might be diſcharged out of cuſtody, becauſe 
the whole of the plaintitts* debt was either due or growing due 
before the 12th of February. The Court were clearly of 


opinion, that rheſe two ſums were within the letter as well as 


the ſpirit of the act of parliament. That the words “ grow- 
ing due“ meant ſomething more than « owing*? or “ due”? 
and that thoſe words were inſerted for the purpoſe of meeting 
ſuch a caſe as the preſent. That this, and the other inſolvent 
acts alluded to, being made in pari materid, ought to receive a 
ſimilar conſtruction; and that the caſe in Cowper was a 
direct authority in point. Rule abſolute. 


Only thoſe priſoners for debt, who were in cuſtody on the The King 2. 
1th of February laſt, and have continued in the fame priſan W. Jones, eig. 


to the time of their being cartied to the ſeſſions to be W 


Geo. 3. B. R o 


charged, are entitled to the relief given by the infolvent act, ö 77. xp. 28. 


34 Geo. 3. c. 69,—A mandamzs was applied for, to be directed 
to the defendant, the marſhal of the King's Bench priton, to 
command him to include in his liſt of debtors, to be delivered 
at the adjourned Surrey ſeſſions, the name of Fohn Daus, 
in order that he might take the benefit of the laſt inſolvent 
act, 34 Geo. 3. c. 69. Daws was originally in the cuſtody of 
the ſheriff of Devon, and was afterwards removed into the 
King's Bench priſon, where he was charged in execution, but 
this removal was after the 12th of laſt February. The mar- 
ſhal's objection to include this perſon in his liſt arofe from 
the two firſt ſections of the act; the firſt of which directs the 
gaoler, or keeper, of every priſon to make out a true liſi of the 
names of the perſons who, on the 12th of February, 1794, were, 
and at the time of making out ſuch liſt ſhould be, actual priſoners 
in the cuſtody of any gaoler, &c. upon any procets for debt, &c. 
and an account of the time when ſuch perſons were re- 
ſpectively charged in cuſtody, or received in priſon, &c. and 

liver the ſame, &c.; and the ſecond of which impoſes an 
oath on the marſhal, or keeper, that every perſon, whoſe 
name is inſerted in the liſt, was, to the beſt of his knowledge 
aud belief, a priſoner in actual cuſtody in the priſon or gael of 

R F ; 
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, en the 12th of February, 1794. PER Cura: If 

the attention of the legiſlature had been called to a caſe cir- 

cumſtanced like the preſent, they would, moſt probably, 

have provided for it. But it ſeems to be a caſe omitted in tie 

act. The form of the oath, which is required by ſe. 2. to 

be taken by the marſhal, is poſitive ; but he cannot ſwear, as 

directed by that clauſe, that this perſon was actually ix his |} 

cuſtody on the 12th of February. It appears, that the act of 

parliament only extends to thoſe perſons who have continued 

in the ſame cuſtody from the 12th of February, 1794, to the 

time of their being brought up to be diſcharged ; but, pro- 

bably, application will be made to parliament, in the next 

ſeſſion, to correct ſeveral miſtakes that have crept into the act, 

: and then this omiſſion may be ſupplied (1).—Rule refuſed, l 

| ny If an inſolvent debtor, brought up to the ſeſſions under the 
* Juices 9 laſt inſolvent act, be remanded inſt hi 
Surrey, laſt inſolvent act, be remanded on a charge againſt him, of 
Mic, Ter. having obtained money by falſe pretences under ſect. 37. and 
J5 we * he give notice that he will diſpreve the charge at a ſubſequert | 
e 7% adjournment of the ſeſſions, he is entitled to be brought up i» | 
the adjourned ſeſſions for that purpoſe. —T he facts on which 

this caſe aroſe were diſcloſed to the Court upon an applica- 8 

tion for a mandamus, as follows: William Smith, a priſoner | 

for debt, in the cuſtody of the marſhal of the King's Bench 

priſon, was brought up at the adjourned general quarter- | 

ſeſſions for the county of Surrey, on the 31ſt of July, 170 

in order to take the benefit of the inſolvent act of the laſt 8 

ſeſſion of parliament, 34 Geo. 3. c. 69. His diſcharge was 

oppoſed by ſeveral of his creditors, on the ground of his | 

having obtained money on falſe pretences, ſect. 37. which 

was then denied by him; but not having before had notice 

that any ſuch objection was intended to be made, he was not 

then prepared with any evidence to contradict the facts al- 
| leged againſt him in ſupport of the charge; whereupon the 
| Court made an order, in which, after ſtating that it appeared 
to them that the ſaid William Smith had obtained money, 
| | | goods, &c. by falſe pretences, it was ordered that he ſhouid | 
be remanded back into the cuſtody of the marſhal, &c. and 
j . he was remanded accordingly. Smith afterwards gave due 
| | notice to theſe creditors of his intention to apply to the next | 
g ſeſſions to get rid of this objection, which he accordingly dd 


in October laſt, when he tendered witneſſes to the Court to br 
controvert the facts before alleged againſt him: but the Court | pa 
refuſed to enter into the examinatian, being of opinion, as af 
: ſtated in their order, that they had not power to go into du 
evidence after their former deciſion ; and, therefore, S 
ö was remanded back into cuſtody, PER CU RIAN Its . 
| | : 0 
(1) An application was made, and an act accordingly paſſed, to rewedy | - 
this defect, | . 


neceſſary de 
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neceſſary to the adminiſtration of juſtice, that every perſon, 
who is accuſed of a crime, ſhould have an opportunity of 
being heard in his defence againſt the charge of which he 
is accuſed : but the party making this application was not 
previouſly appriſed of the accuſation intended to be made 
againſt him, and, of courſe, he had no opportunity, when he 
was accuſed, of defending himſelf againſt it. But the inſtant 
he heard the charge, he ſaid he could diſprove it, and he gave 
notice that he would bring witneſſes at the next adjournment 
o exculpate himſelf. The rule muſt be made abſolute. 
Declaring an inſolvent debtor irrelievable, becauſe an out- cantemarys 
law, is a nullity.— This was a queſtion on the inſolvent cafe, ads' Price, 
debtors' act, 5 Ges. 3 c. 41. wherein it was provided « that Clerk, Tr. ler. 


| V Geo, 3. B. R. 
all thoſe who did not obtain their reſpective diſcharges ; her 0th 


before the 1ſt of Auguſt, in this year 1967, ſhould be ex- 


« cluded the benefit of the act. This man had been brought 

up to the quarter- ſeſſions of Surrey; and they had declared 

him to be irrelievable; becauſe he was charged with an out- 

lawry: therefore they remanded him. The perſons entitled to 

receive the benefit of the act, were deſcribed in it.“ All and 

« every perſon who on 1ſt of January, 1765, was, or Were, 

an actual priſoner or priſoners, UPON ANY PROCESS WHAT 

« SOEVER, for, or by reaſon of any debt, damage, coſts, ſum 

« or ſums of money, contempt, or otherwiſe.” It was a very 

hard caſe ; and a caſe of great compaſſion. The difficulty was 

how to come at relief; AND THE CouRT thought the beſt way 

would be by removing the order hither ; and there being no 

clauſe in the act to prohibit a certiorari, they granted one. 

Accordingly the order of the ſeſſions being now removed Rex ». 

hither by certiorari, it was moved to quaih it. 'This was <>*men, 

oppoſed on the ground of no notice having been given to Ge . vx 

the parties — PER Cur. The juſtices had no authority to, Zur. 2125, 
give this negative judgment, that he is irrelievable.” 

'Tis a nullity : it is no order at all. But there is no difficulty, 

if the juſtices at ſeſſions will act; he may be brought up again 

before them; and they may make an order of diſcharge. We 

cannot meddle at preſent; becauſe there is no notice to the 

Juſtices ; and, therefore, no certiorari was grantable. The beſt 

= is, to apply to the ſeſſions. 

brings an action, and recovers, on a promiſſory note made Mic. Ter. 
pavable to him before his impriſonment, but not due | Rs 5 
after his diſcharge, and which was not inſerted in his ſche- OO 
dule, he ſhall hold the money as a truſtee for his aſſignees. 

The effects acquired by an inſolvent after his diſcharge sp ten ee al, 4 

vader the 34 Ges. 3. c. 69. are liable to be taken in execution Moot houſe, 
tor a debt due before, for the thirty-firſt ſection confines the! 1 | 
protection to the perſon only of the inſolvent : the w orcs are, & Ter. Rib. 
to diſcharge the perſon of ſuch priſoner on account of all 

- debts, &c.”? 


B.R, 
2 


3F4 A general 


f a perſon who has been diſcharged by an inſolvent-act, prowny. Rivers,” 


66. 
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3 %, A general judgment ſigned by virtue of a warrant of 
Mic. Ter. attorney given before the paſſing of an inſolvent- act, of which 
25 Geo. 3. B. R. the defendant is entitled to take advantage by pleading in diſ- 
1 Jer. Rep. 80. charge of his perſon, &c. will not warrant a ſpecial execution 

| under the act. But the Court will give the plaintiff leave to 
plead the inſolvent- act for the defendant, and ſign a ſpecial 

judgment under it; for the warrant of attorney will preclude 

the defendant from ſaying there is no debt.— The defendant, 

being indebted to the plaintiffs in 2061. 45s. on the 8th of June, 

1769, executed a bond and warrant of attorney for payment 

thereof. On the 28th of May, 1772, he was diſcharged 

under an inſolvent act of the 12 Geo. 3. c. 23. No pro- 

ceedings were had againſt him on this bond and warrant of 

attorney till Trinity term, 1785, when judgment was entered 

up on the bond and warrant of attorney; on which a fr: } 

facias iſſued, directed to the ſheriff of Middleſex to levy of the BE 

defendant's goods {except the neceſſary wearing apparel and | 

bedding of himſelf and family, and the working tools and im- 

plements neceſſary for his trade, not exceeding 20. in the auh“ 

as well a debt of 4121]. 8s. as alſo 63 ſhillings colts. A rule 

had been obtained to ſhew cauſe why the judgment in this 

cauſe ſhould not be {et aſide, and the writ of F. fa. executed 

thereon ; and the motion was granted on the 34th and 35th 

ſections of the 12 Geo. 3. the firſt of which declares, * that 

<« the future effects of inſolvents (except clothes and tools, of 

« the value of 20l.) are to be liable as before the act; and 

cc that any crediior may at any time hereafter ſue out execu- 

« tion on any judgment at the time of the act recavered, but 

« not againſt his perſon, &c.** The latter clauſe provides, 

« that any creditor may, at any time after the inſolvent's dil- 
| te charge, commence and proſecute any action or ſuit againit 
| ce the priſoner or fugitive for any ſum due at the time of his men 
ö « diſcharge.” This, it had been contended, was neither à the 
judgment recovered at the time of the act, nor a judgment 
0 | | obtained on an action commenced and proſecuted ſince the act, 
but BULLER, J. obſerved, that this was a ſpecial execution 

| | taken out on a general judgment, That if the defendant choſe 
| to avail himſelf of this act of parliament, he muſt do it by 
| pleading it, when the judgment muſt be ſpecial: and if he do 


not plead his inſolvency, the judgment muſt be general. | [ 
But, at all events, the execution muſt follow the judgment. WM fe 
Here the defendant had no opportunity of pleading this act. ſp: 
If the judgment had been entered generally againſt the de- WW mat 
| fendant before his diſcharge, no ſpecial execution could bz Thi 
| taken out on that, without firſt ſuing out a /cire faciar, If a 2 
WAS THEN SAID, there was a difference between a warrant now 
of attorney to confeſs a judgment, and an action in the uſual WW writ 
| way. In the former caſe, when a man confeſſes a judgment, — 
g he waives all benefit of his plea, by declaring to the plaintiff he cler 


b 5 will plead nothing; and this is like that caſe ; thy the 5 
| h | fendant 
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endant waives his right of pleading the act.—BULLER, J. 
Wherever a man neglects to take advantage of any defence 
which he has at the time, he waives it: but here he had not a 
defence at the time of giving the warrant of attorney.—A frer- 
wards, three propoſitions were ſubmitted to the Court: 1ſt, 
Tha: a judgment, entered under a power of attorney, mult 
de warranted by that power; and conſequently, that a general 
power only warrants a general judgment.—2dly, Since the 
att of 12. Geo. 3. a general judgment cannot be entered againſt 
an inſolvent, unleſs by his own acquieſcence.—-3dly, A diſ- 
charge under an inſolvent act is a countermand of a power of 


attorney. In ſupport of the firſt were cited Co. Lit. 112. 


181. 258. 1 Mod. 1. 1 Salk. 399. 3 Burr. 1471. He was 


then ſtopped by Lord MaNnsFiELD, Ch. J. It is clear the 


judgment is wrong, as it cannot be entered up generally by 
virtue of the power of attorney ſince the act, without giving 
the defendant an opportunity of pleading in diſcharge of his 
perſon, But the warrant of attorney is concluſive in another 
ation on it. —BULLER, J. This warrant of attorney will 
preclude the defendant from ſaying there is no debt: but the 
ſtatute has given a defence as to his perſon and wearing ap- 
parel, &c. and that mutt be put on record before judgment. 
Now, if a ſcire facias had been brought on that judgment, 
the defendant could only have pleaded matter ſubſequent to it; 
ſo that the defendant had no way whatever of availing himſelf 
of the privilege of the act but by pleading. The plaintiff 
perhaps, on an application to the Court, would be permitted 
to plead the act for him. This judgment is wrong, and mult 
be ſet aſide. — Rule abſolute. A rule was then obtained to 
ſew cauſe, why the plaintiff ſhould not be at liberty to enter a 
flra under the inſolvent at for the defendant, and take his judge 
ment under the flatute ; &ND THE CoURT recommended it to 
the defendant's counſel not to object to it. 


Inſpection of Books. 


In an action brought by the corporation for toll againſt the The Corporation 
defendant, the Court on his application granted a rule for in- of 
ſpection of ſuch parts of the deeds, &c. as reiated to tnat E, 
matter, on the town-clerk, which he was to give upon oath.— 29 Geo. 3. B R. 
This was an action brought by the corporation of Barnſtable, 3 Ter. Rah. 303. 


àgainſt the defendant for certain tolls; in which the defendant 
now moved to inſpect all public deeds, records, charters, and 
writings, belonging to the corporation, in their cultody.— 
——AnD THE CouRT made a rule upon the town- 
Clerk to give on oath an inſpection of all ſuch parts ” => 

; > acc » 


Barnſtable 1, 


310 


The King v. 
6. Babb, 
Hil. Ter, 


30 Geo. 3. B. R he claime 
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deeds, &c. as reſpected the queſtion of toll, Bur a few days 


afterwards, it was objected that the town-clerk ought not to 
be obliged to give the required inſpection on oath, ſince not 
even the court of Chancery would have compeiled that, be- 
cauſe the application was againſt the corporation itſelf, And 
that at all events his reaſonable expences for attendance and 


trouble ought to be defrayed; the latter of which TRE 


Covr aſſented to immediately; but, as to the oath required, 
they ſaid they had endeavoured to frame their rule as nearly as 
poſſible to what the court of Chancery would have done, under 
the like circumſtances. And that Court would have required 
the feveral individuals of the corporation who had any 
knowledge of the ſubject to make anſwer on oath. There- 


fore, that part of the rule remained as before (1). 


Where a rule had been granted for an information in the 
nature of 9% warranto againſt A. to ſhew by what authority 
4 to be mayor of G. on the relation of ſome of the 
3 7%. Reh. 579 corporators, and another rule in that cauſe for inſpecting all 
the corporation books, papers, &c. directed to the town-cleræ; 
an inſpection of ſuch only as related to the election and offce 
of mayor was held to be a ſufficient compliance with the latter 
rule, fo as to protect the town-clerk from an attachment as 
for a contempt of the Court; it appearing that he had aCte3 8 
bond fide. —A rule having been obtained for an information in 
the nature of a quo warrants againſt one Woolmer, to ſhew by 
what authority he claimed to be mayor of Great Grimſby in 
Lincolnſh ire, at the relation of three perſons who were 
aldermen of the corporation. And another rule that © the 
« proſecutor in the ſaid cauſe, his agent, attorney, or ſolicitor, i 
„ ſhall have the inſpection of all the public books, records, 
« and papers, of and belonging to the borough, by delivering 
& and leaving with the ſaid G. Babb [who was the towi- | 
« clerk] a true copy of this rule, and at the ſame time ſheu ing 
An attachment was moved for againi: Y 
the town-clerk, for not giving an inſpection of ALL THE 


« him the original. 


BOOKS, &c. in obedience to the rule, which was oppoſed on 


an affidavit, ſtating that the defendant had complied with the 
ſubſtance of the rule, by having given an inſpection of A. 


THOSE BOOKS, &c. which related immediately to the ſubjedt- 


malter in difpute in the rule for the information in the nature | 
of %% warrento againſt Wuolmer.—PER CURIAM : It has 


— 


(1) A fimilar motion was made in this cauſe on the laſt day of de 
laſt term, but the Court wiſhing, as the grounds of the decihon 18 te 
mayor, &c. of Lynn v. Denton {ante, vol. II. p. 71z.) were doubted, to 


take time to conſider of it, in order that the rule might be certaln 


future; but the plainviffs having given notice of trial for the Sprins 
Aſſizes, which would happen before the reſult of the Court's conterene” i 
could be known, no rule was then made; and afterwards the notice of uh 


been 


trial was countermanded. 
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been argued, that this application for an inſpection of the 
papers differs from the caſe of an application made by a 
ſtranger, becauſe this rule was obtained by ſome of the 
members of the corporation, For the purpoſe of the argu- 
ment, it may be admitted that in certain cafes the members of 
z corporation may be permitted to inſpect all papers relating 
to the corporation ; but if ſuch an application had been made 
in this inſtance, it would have been for a mandamus or 
that purpoſe ; whereas this is an application for a rule of Court 

in the cauſe wh:ch is entitled“ K. v. Woolmer,”? where the 
inquiry was reſpecting the validity of }colmer's election to be 
mayor: and it muſt be remembered that we cannot grant & 
rule of Court for the inſpection of papers, unleſs there be a cauſe 
in the court, and ſome proceeding in it. This, theretore, is like 
the eaſe of an application by a ſtranger to the corporation. And 
in ſuch a caſe we ſhould tranſgreſs the line of our duty, if we 
were to grant a general unlimited inſpection of all papers re- 
ſecting the corporation. We ought to confine the rule to the 
inſpection of ſuch papers only as reſpect the ſubject- matter in 
diſpute. But it is ſaid, that, whether or not this rule was 
properly drawn, the defendant has been guilty of a contempt 
of the Court in not obeying the rule as it is drawn in general 
terms. But as he ſwears that he has given an inſpection of 
all ſuch papers as relate to the election of mayor, which was 
the only ſubjeCt in diſpute in the cauſe of the King v. Wool 
mer, and as he appears not to have refuſed an inſpection of all 
the other corporation papers from corrupt or improper motives 
this rule ought to be diſcharged; though we ought not to 
countenance the idea that any perſon, to whom a rule is di- 
rected, may aſſume to himſelf the power of controlling the 
generality of the terms of it. Rule diſcharged. 

In a queſtion concerning right of common, claimed by the Addington v. 
defendant, as a freeholder within the manor of Upottery, NETS 
Devonſhire. A rule was made abſolute, no cauſe being 15 Geo. 3. C.B, 
ſhewn, to permit the defendant to inſpect the court rolls of Blu. 1030. 
the plaintiff, who was lord of the manor. 

In caſe, by one copyholder of the manor of HampſteadFolkard v. 
againſt another for an incroachment on the common, to which - er al. 
the general iſſue had been pleaded, it was moved for a rule ig Geo. 3. CR. 
on the ſteward of the manor to permit the plaintiff to inſpect, 2 Back. 1061, 
and take copies of the original minutes of the manor courts, 
held the 29th of May, and the 6th of july, 1775, and to pro- 
duce all books and court rolls relating to the title of the de- 
fendant at the trial. On cauſe ſhewn, THE CourT made 
the rule abſolute, for inſpecting all books and rolls relating to 
the defendant's title, and producing them at the trial. 

Leave to inſpect the court rolls, &c, of a manor will be The Kirg v. 
granted of courſe on the application of a tenant of the manor 5 fe. 
who has been refuſed that permiſſion by the lord.— A rule zg Ge. ; BR. 

| | having; Ter. Res. 141. 


” 
2 —— IT 
— — —— —— — 


8 


and. 
AS — 
"7.7 


P — 
"x 
— — 
— 


W CO TOE OE OI 


* 


r — 
—" 1 * 
CENT — - . — 


2 


$12 


The King v. 
Allgood, 
Tr. Ter. 


Jafpetion of Kooks. 


having been obtained to ſhew caufe why an information in the 
nature of 9:72 Trarranto ſhould not be filed againſt the d- 
fendant to ſhow by what authority he claimed to be a burg(t; 
of the borough of Horſham. It was afterwards moved on “ 
behalf of the three relators, who were burgage tenants of the 
manor, and entitled to be fummoned to the court leet and 
court baron (and which was alfo a ſort of corporate court, 
to inſpect the court rolls and books of the manor (leave 
having been refufed by the lord), on an allegation that burgage 
tenures gave title, and that evidence relating to theſe would 
be found by ſuch an inſpection; and for this was cited, Dt 
v. Whitcomb, E. 6 Anne, C. B. 12 Vin. 146. where it was 
confidered as a matter of courſe to grant an inſpection of tie 
court rolls in a queſtion between two tenants.— PER CO- 
RIAM: The practice is clearly ſettled, that where the tenant 
of a manor demands leave to inſpect the court rolls, and it is 


refuſed him, the Court will grant a mandamus to compel it. 


There are ſeveral caſes cited in the laſt edition of Comynt Dig. 1 
title Evidence (1). Beſides which, there are two other caſes 


to the fame effect. The firſt is Hoden v. Parker, E. 2 4 


Geo. 2. C. B. [this is the ſame caſe as that reported in Barnes, 
under the title of Holſon v. Parker, H. 29 Geo. 2 J. The other 
is Talbot v. Villeboys, M. 23 Geo. 3. B. R. Led ſhewed 
cauſe againſt a rule for an inſpection of books, rolls, and F 
records, belonging to the plaintiff's manor of Littleburn. } 


The defendant claimed a manor of Littlehams, of which he J 


ſaid the /ocrrs in quo, &c. mentioned in the plaintiff's decla- 3 


ration of treſpaſs, was part; and he was not a tenant of the 


plaintiff's manor, or claimed any intereſt under him. Angay 
ſupported the rule. The Court held that the defendant was 
not entitled to an inſpection in this caſe; for one man has no | 
right to look into another's title-deeds and records, when he | 
ſets up an adverſe claim to him, and has no intereſt in the 
deeds or rolls himſelf, as tenants of a manor have: and the } 
rule was diſcharged. Theſe caſes are directly in point. In | 


criminal cafes, indeed, the Court have frequently refuſed ſuch Y 
motions z as in the King v. Purnell (2), and the King v. 


Cornelius there cited. Therefore, let the rule be abſolute in 


the firſt inſtance. 


But a freehold tenant has no right to call for the inſpection. | 
of the Court rolls of a manor, unleſs there be ſome cauſe de- | 


32 Geo. 3. B.R.pending : and in this caſe, a rule having been obtained, calling 
2 Ter. Rep. 7246. on the defendant, the lord of a manor, to ſhew caule 2 


mandamus ſhould not iſſue, commanding him to perm! 


— 


——— — 


2 


(1) Page 21. Roe v. Aylniar, Barnes, 321, 4to. Ed. 236. Hebjor v. 
Parker, ib. 237. Baldwin v. Trudge, ib. ä | 
2) I Black, 37.1 Wil. 239. S. C. | 
(32 37 4.239 J. Teng 
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J Thompſon, a freehold tenant of the manor to inſpect the 
court rolls, and to take copies. THE CouRT diſcharged the 
culc, as it did not appear that any cauſe was depending. 

A board of inquiry having been appointed in India for ex- The King e. 
mining into certain charges of peculation and corruption Holland, 
gainſt the defendant, who filled an office of great truſt and * . an 
i g | 32 Geo. 3. B. R. 
importance under the Eaſt- India company; and that board 4 2. Ra. 691. 
having examined witneſſes and made a report upon the matter 
which was tranſmitted home; in conſequence of which, an 
information had been filed by the attorney-general againſt the 
jefendant;z; a rule % was obtained on the part of the de- 
fendant for an inſpection of that report ; which was oppoled 
on the ground that there never was yet an inſtance of ſuch ar 
application as the preſent to give the defendant an opportunity 
of inſpecting the evidence intended to be produced agaimnit 
bim upon a public proſecution. PER CURIan: We ought 
not to grant this application. There is no principle or prece- 
dent to warrant it; nor was ſuch a motion as the preſent ever 
made; and if we were to grant it, it would ſubvert the whole 


'S ſyſtem of criminal law. In treaſon and felony, where- the 

7 puniſhment is infinitely greater than can be inflicted in this | 
5 caſe, no ſuch indulgence was ever granted. In only one caſe, 1 
” reaſon, which is particularly provided for by ſtatute, is the # 
d WM oriſoner entitled to a copy of the indictment. And in this 1 
d caſe the defendant derives much more intelligence from an 


inſpection of the information than could be received from a f 
copy of the indictment in ordinary caſes; becauſe the par- [| 
ticulars of the offence are fully difcloſed in this information. 1 
Lord Szmers, and Sir J. Holt, in framing the ſtatute of Anne, 
thought it a great indulgence to furnith a perſon accuſed of 
high treaſon with the names of the witneſſes to be produced N 
againſt them. But it never occurred to them that the rule, it 
eve in the caſe of treaſon, ſhould be extended as far as this | 4 
application ſeeks to go; for here the application is made for a 3 
copy of the ſubſtance of the evidence, which is to be produced + 
awainſt the defendant. It is clear that neither at common law, | = 
or under any of the ſtatutes, is the defendant entitled, as a | 
matter of right, to have his application granted. And if we 4 
were to aſſume a diſcretionary power of granting this requeſt, | 
it would be dangerous. in the extreme, and totally unfounded 
on precedent, —Rule diſcharged. | | 

On an information for eleQion-bribery, the proſecutor The Kirg u. 
moved for a rule to inſpect, and take copies of the books of Heydon, 
the corporation of Eveſham, in order to prove one Robins, e Sage BR 
who was to be produced as an evidence for the proſecutor, to, Black Red. yas | 
be a freeman of Eveſham. But, being an attempt to make 
the corporation furniſh evidence in a criminal proſecution, the 
1 it, on the authority of the King and Purnell. M. 
22 (re, 2. 


ut I 


Inſpection 
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2 Ws In this cafe inſpection of the books of Clement's-Innyto prove 
x3 Geo. 3. C. B. Payment of poor's rates, or being within the pariſh of A. was 
1 Bluck. 5 50. denied. —In treſpaſs, for a diſtreſs for a poor's rate; it was on | 
; the behalf of the defendant moved for liberty to infpe© the re. | 

cords, archives, books, papers and writings of Clement's-Inn ; 

ſo far as the ſame related to the payment of poor's rates, within 

the pariſh of St. Clement's Danes ; or could prove whether or 

no the ſaid inn was within the ſaid pariſh. BUT BY IHR 

Courr, theſe are private books, and the queſtion concerns a 

Flodges . Alki. private right. — Rule refuſed, | 
Hil Ter. And no infpection of books, &c. will be granted till iſſue I 
13 Geo. 3. C. B. joined. In a ſuit againft the corporation of Shrewſbury upon 
* Black. 377. a right of toll, the Court refuſed a rule to inſpect the public 
books, records, and writings of the corporation, becaule no 

Hue was yet joined; fo that it could not appear whether ſuch | 

inſpection would be neceflary : without giving any opinion as 

to the plaintiff's right of inſpecting, provided there had been 


an iſſue, 
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Drinkwater v. A pRoviso was contained in a policy of inſurance from fire, | 


the ( tion a : 1 
| et ee that the defendants ſhould not be liable in caſe the houſe be 


Afurances burnt by reaſon of any invaſton, foreign enemies, or = muitary 
onde. Ter. or USURPED POWER. And the houſe being burnt by « 1 
8 G0. 3 EY. * q ® . x . . 

2 i, 363. 4 Norwich, which roſe to reduce the price of proviſions, the 


Court held that this was not within the proviſo.— For, PER 
Curran: The words, © uſurped power,” in the proviſo, 
according to the true import thereof, and the meaning of the 
parties, can only mean an invaſion of the kingdom by foreign 
enemies to give laws and wuſurp the government thereof, or an iu- 
ternal armed force in rebellion, 2 the power of govern 
ment by making laws, aud puuiſbing for not obeying thoſe laws. 
They muſt mean ſuch an uſurped power as amounts to high 
treaſon, which is ſettled by the 25 Ed. 3. The offence of the 
mob in the preſent caſe was a felonious riot, for which the 
individuals might have ſuffered, but cannot be ſaid to be an 
22 powwer ; therefore, judgment muſt be given for the 
; plaintiff. | | | 
Tarleton er al. v. Nn a policy of inſurance againſt loſs by fire, from half a 
nary eral. year to half a year, the aſſured agreed to pay the premium 
4 Geo. 3. k. R. half-yearly © as long as the inſurers ſhould agree to accept the 
5 Ter. Rep. 695.% ſame,” within 15 days after the expiration of the former 
half-year : and it was always ſtipulated that no infuranc? 
ſhould take place till the premium was actually paid. A jols 


bappened within 15 days after the end of one _— * 
ET 1 ore 
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before the premium for the next was paid; AND THE CourT 
held that the inſurers were not liable, though the aſſured ten- 
dered the premium before the end of the 15 days, but after tho 
lbs PER CURIAM : This kind of inſurance is as much to 
de favoured as marine inſurances ; and in the conſtruction of 
deeds the obvious intention of the parties is to prevail; and 
the words of the covenantor, according to Lord Bacon, 
firtius accipiuntur centrd proferentem. But theſe principles do 
aol lead to the concluſion attempted to be deduced from them; 
| that, therefore, the Plaintiffs are entitled to our judgment. It 
was admitted in the argument, that the inſurance, when made, 
tid not extend to half a year and 15 days; and that com- 
pletely puts an end to the whole caſe. By the agreement 
under which the plaintiffs were inſured they {ſtipulated that 
they would pay half-yearly, namely, on the toth of June and 
the 10th of December, the ſum of 71. 10s. and that they 
would, as long as the managers agreed to accept the ſame, make 
weir payments within 15 days after the day limited. If, there- 
fore, when the firſt premium was paid, the inſurance did not 
extend to 15 days beyond the half-year, the continuation or 
prolongation of the term depends on two circumitances, 
which muſt both concur, that the aſſured ſhould pay the ſum 
of 7J. 10s. and that the inſurers ſhould agree to accept that 
lim. Here, after the policy had had its effect, and before the 
expiration of the 15 days, during which time the aſſured might 
have propoſed to continue the policy, and to which propoſal 
the iruſtees might or might not have acceded, the lofs hap- 
pened. Barely ſtating theſe facts is ſufficient to ſhew that the 
plaintiffs are not entitled to recover. They inſiſt that though 
te time of inſurance was expired, and though no new in- 
lurances had been made, they are protected by the policy by 
rcalon of the indulgence for 15 days: but that argument can- 
not be ſupported ; the allowance of the 15 days was merely 
aven for the purpoſe of ſaving the expence of a new policy 
nd a new ſtamp. The plaintiffs were right in contending 
that policies for half a year referred to, and adopted, the 
printed propoſals : but the third article in thoſe propoſals is 
c&cifive againſt the plaintiffs ; for it ſays, that the premium 
mult be paid „ as long as the managers agree to accept the 
lame,” within 15 days after the day limited; and that no in- 
furance is to tale place until the premium be actually paid. Then 
in expreſs terms no policy is to have exiſtence until the pre- 
mum be paid by one party and accepted by the other. In 
this caſe the Joſs unfortunately happened in that interval of 
time when it was in ſuſpence whether or not the policy would 
be renewed; for, at that moment, the plaintiffs had not 
ofered to pay, and of courſe the truſtees had not accepted, 
te premium for the nexc half year. Therefore, clearly, the 
Gfendants are not liable. | 

2 A deed 
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2 A deed- poll, containing an inſurance againſt fire, may refer 

. to conditions in a printed paper, without ſtamp, ſeal, or ſigna- 

Burrell, bart. ture: and it may be a part of thoſe conditions that the inſured 
er ol. Tr. Ter ; ſhall procure a certificate of his character; and that the Joſs 

29,0053; . happened without fraud. | i 

Wood, er af. And the production of ſuch a certificate is a condition prece. | 

aflignees of dent to a recovery againſt the inſurers on the policy; and 

Lockyer and jt is not ſufficient to ſhew that a certificate was produced and 

roo urs at ſigned by many reputable houſeholders of the pariſh, and that 

Worſley, the miniſter and churchwardens being applied to, with ut any Þ 

238 agg 8 1 or probable cauſe wrongfully and unjuſtly refuſed is 

r. | 

Een wr This was an action of covenant. The declaration Rated, 

that by a policy of inſurance made before Lockyer and Brea 

became bankrupts, namely, on the gth of March, 1792, it 

was witneſſed that Lockyer and Bream had paid 111. 16s. to 

the Phoenix Company, and had agreed to pay to them, at their 

office, the ſum of 111. 16s. on the 25th of March, 1703, 

and the like fum yearly on the ſaid day during the continuance | 

of the policy for infurance from loſs or damage by fire, not I 

exceeding the ſum of 100ol. That Vor ſley covenanted with | 

L. and B. that fo long as the aſſured ſhould pay the above | 

premium, the capital ſtock and funds of the Phoenix Compary | 

ſhould be liable to pay to the aſſured any loſs that the aſſured 

ſhould ſuffer by fire on the property therein mentioned, not 

exceeding 7oool. according to the tenor of the printed pro- 

poſals delivered with the policy. That in the printed propoſals 

referred to by the policy it is declared, that the company} 

would not be accountable for any loſs by fire cauſed by foreign] 

invaſion, civil commotion, &c.; and alſo, that all perſons 

aſſured, ſuſtaining any loſs by fire, ſhould forthwith give 

notice to the company; and, as ſoon as poſſible after, deliver 

in as particular an account of their loſs as the nature of the cale$ 

would admit; and make proof of the ſame, by their oath, and 

by their book of accounts, or other vouchers, as ſhould be 

reaſonably required; and ſhould procure a certificate, under] 

the hands of the miniſter and churchwardens, and of ſome fe- 

putable houſeholders of the pariſh not concerned in the lob, 

Importing that they were acquainted with the character and 

circumſtances of the perſon inſured, and knew, or believech 

that he, by misfortune, and without any kind of fraud, or 

evil practice, had ſuſtained, by ſuch fire, the loſs and damage 

therein mentioned; and in caſe any difference ſhould ariſe be- 

tween the aſſured and the company, touching any lots, ſuch 

difference ſhould be ſubmitted to the judgment of arvitrators 

indifferently choſen, whoſe award ſhould be concluſive, &c. and 

when any loſs ſhould have been duly proved, the affured ſhould 

immediately receive ſatisfaction to the full amount of the ſame. 

The declaration then ſtated, that on the iſt of July, 791 0 
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loſs happened by fire in the houſe of L. and B. in which 
all their books of accounts were deſtroyed, to the amount 
of 7000l. That L. and B. on the ſame day gave notice 
of it to the company; and on the ſame day delivered to 
tue company as particular an account of their loſs as the nature 
of the caſe admitted, and were then and there alſo ready and 
willing, and then and there tendered to make proof of the 
loſs, by their oath z and to produce ſuch vouchers as could be 
reaſonably required in that behalf: that on the ſame day they 
procured and delivered to the ſaid company a certificate under 
the hands of four reputable houſeholders of the parith, to the 
effect required in the printed propoſals, and applied to E. 
Enbry, the miniſter, and H. Hutchins and F. Bellamy, the 
churchwardens of the pariſh, to ſign ſuch certificate; but that 
they, without any reaſonable or probable cauſe, wrongfully 
and unjuſtly refuſed, and have ever ſince refuſed, to ſign it. 
The declaration then ſtated, that the funds of the company 
were ſufficient to pay this loſs, yet the company have not paid 
it, either to the bankrupts or to their aſſignees; nor have the 
company ſubmitted the ſaid difference to the judgment of ſuch 
arbitrators, &c. There was another count, in which it was not 
averred, that the bankrupts either offered. to make proof of 
the loſs, or procured a certificate, or applied to the miniſter, 
Kc. for one; and the breach in this count was, that the com- 
pany had not ſubmitted the ſaid difference to the judgment of 
luch arbitrators, &c. The defendant pleaded, to the firſt count, 
that the bankrupts were not intereſted in the houſe or goods, &c. 
at the time of the loſs ; on which iſſue was taken in the replica- 
tion. zdly, That the Joſs was occaſioned by the fraud and 
evil practice of the bankrupts; on which iſſue was taken, &c. 
dy, That the miniſter and churchwardens did not refuſe 
wrongfully and injuriouſly and without any reaſonable or pro- 
dabie cauſe to ſign the certificate; on which iſſue was taken. 
To the ſecond count, 1ſt, That the bankrupts were not in- 
tereſted, & c. on which iſſue was taken. 2dly, That the loſs 
was occaſioned by fraud, &c. as above; on which iſſue Was 
tken, 3dly, That neither the bankrupts, nor their aſſignees, 
procured ſuch certificate under the hands of the miniſter and 
churchwardens and reſpectable inhabitants, &c. as required 
in the printed propoſals. To the laſt of theſe pleas the plain- 
ifs replied, that the bankrupts, as ſoon as poſſible after the 
oſs, namely, on the 1ſt of July, 1792, procured and delivered 
o the company ſuch certificate as is required in the printed 
propoſals, under the hands of four reſpectable inhabitants, &c. 
dut that the miniſter and churchwardens wrongtully refuſed to 
ien it, without any reaſonable or probable cauſe for ſo doing. 
The rejoinder ſtated, that the miniſter and churchwardens did 
wt wrongtully refuſe, &c. on which iſſue was taken in the 
lar rejoinder.— The jury found all the iſſues for the plaintiffs, 
Vol. III. | 3G 2 aud 
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and gave a verdict for 30oel. A rule was granted to ſhew 
cauſe why the judgment ſhould not be arreſted: Any Tar: 
QUESTION was, Whether the production of a certificate, 
ſigned by the miniſter and churchwardens, was a condition 
precedent, the performance of which was neceſſary to enable 
the plaintiffs to recover againſt the inſurance office. From 
wha: paſſed after the argument upon the bench, it ſeemed as if 
the chief juſtice, Mr. J. Buller, and Mr. J. Rooke, thought, 
that ſuppoſing the printed propoſals to be conditions precedent, 
there had been a performance cy pres, but that in truth the 
policy being a commercial contract was to be conſtrued 


_ liberally, and the true queſtion was, Whether the loſs had 


fairly been incurred? If it had (and it appeared on the record 
to have ſo happened), the refuſal of the miniſter and church- 
wardens was without good cauſe ; and, therefore, the plain- 
tifts were entitled to maintain their action. But Mr. J. Heath 
appeared to differ from the reſt of the Court, and time was 
taken to conſider. Ihe cauſe having ſtood over, THE Lorp 
CH. J. ſaid, that as a difference in opinion prevailed among 


the judges, and as they were informed that a writ of error 


Worſley v. 
Wood, et al, 
aſſignecs of 
Lockyer and 
Bream, bank- 
rupts, in error, 
Tr. Ter. 


36 Geo, 3. B. R. N | 
6 Ter. Rip. 710. count in the decl,ration, where the breach aſſigned was for 


would be brought at all events, whichever way the judgment 
was given, they thought it unneceſſary to diſcuſs the queſtion 
any farther. Judgment, therefore, was ordered to be enterel 
for the plaintiff, pro forma, merely that the writ of error might 
proceed. — 

The defendants below moved the record into this Court by 
writ of error, and aſſigned for error, that the declaration, the 
replication, and the other pleadings of the plaintiſls below, were 
not ſufficient in law to maintain the a&tion.— This caſe was 
twice argued ; and, upon the argument, it was, therefore, in- 
ſiſted, that at all events the aſſured might recover on the ſecond 
not referring the matter to arbitration, and it could not be 
pretended that the procuring of the certificate was a condition 
precedent to tne reference fince the conſequence of this was, 
that a venire de novo muſt iſſue to aſſeſs damages on that count, 
Lord Kenyon, Ch. J. The ſecond point reſpecting the 
venire de neus is now, for the firſt time, ſtarted ; no notice 
having been taken of it on the firſt argument here, or on the 
motion to arreſt the judgment in the court of Common i1eas: 
if there appeared to be any ground for it, we would defire to 
have the caſe farther inveſtigated ; but it ſeems to me to habe 
no foundation, becauſe the objection that the procuring ot the 
certificate is a condition precedent is as applicable to the tec 
as to the firſt count of the declaration. We are called up! 
in this action to give effect to a contract made between theſe 
parties, and if from the terms of it we diſcover that they 1 
tended that the procuring of the certificate by the aſſured ſhould 


precede their right to recover, and that it has not been P 
—_— 8 7 Cured, 
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tured, we are bound to give judgment in favour of the defend- 
ant below. Theſe inſurance companies, who enter into very 
extenſive contracts of this kind, are liable (as we but too fre- 
quently ſee in courts of juſtice) to great frauds and impoſi- 
tions; common prudence, therefore, ſuggeſts to them the pro- 
prietyof taking all poſſible care to protect them from frauds when 
they make theſe contracts. The Phoenix Company have pro- 
vided, among other things, that the aſſured ſhould, as ſoon as 
poſſible after the calamity has happened, deliver in an account 
of their loſs, and procure a certificate, under the hands of 
the miniſter and churchwardens, and of ſome reputable houſe- 
holders of the pariſh, importing that they knew the character 
and circumſtances of the affured, and believed that they had 
ſuſtained the loſs without any kind of fraud. That this is a 
prudent regulation this very caſe is ſufficient to convince us; 
for it appears on the record, that ſoon after the fire the aſſured 
delivered in an account of their loſs, which they ſaid amounted 
to 7000l. that they obtained a certificate from ſome of the re- 
putable inhabitants that the loſs did amount to that ſum ; and 
that the jury, after enquiring into all the circumſtances, were 
of opinion, that the loſs did not exceed $ooo!. and yet it is 
alſo ſtated, that the miniſter and churchwardens, who refuſed 
to certify that they believed that the loſs amounted to ol. 
wrongfully, and without any reaſonable or probable cauſe, re- 
fuſed to ſign ſuch certificate, The great queſtion here is, Whe- 
ther or not it was the intention of theſe parties that that certificate 
mould precede payment by the inſurance „ffice; now it ſeems 
to me, from the printed propoſals, that it was their intention 
that it ſhould precede payment. What is a condition prece- 
dent, or what a condition ſubſequent, is well expreſſed in the 
caſe of Htham v. the Eaſt-Tadia Company, ante, vol. I. p. 401, 
to wh:ch FT refer in general. If there be a condition precedent 
to do an impoſſible thing, the obligation becomes ſingle : but, 
however i!mprobable the thing may be, it muſt be complied _ lh 
with; or the right, which was to attach on its being per- | 
formed, does not veſt. If the condition be that A. ſhall in- i 
ſcoff B., and 4. do all in his power to perform the condition, 
and B. will not receive livery of ſeiſin, yet, from the time of 
Lord Cite to the preſent moment, it has not been doubted 
but that the right which was to depend on the performance of 
that condition did not ariſe. In the caſe of Heſteth v. Gray, 
dy, 155, there was alſo an application to the great ſeal at the 
time when Lord Ch. J. Milles was the firſt commiſſioner to 
Gfnenſe with tne condition, which was, that the Biſhop of 1 
Uche/ter ſhould accept the reſignation of a living; but it 
was held, that there was no ground for a court of equity 
interfere, This Court alſo held, when the caſe came befole 
them, that it was a condition precedent, and muſt be per- | 
med. In this caſe, however, it is ſaid, that though the \ 
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miniſter and churchwardens did not certify, ſome of the 
inhabitants did certify, and that was ſufficient, it being a 
performance of a condition cy pres. But I confeſs I do not 
ſee how the terms cy pres are applicable to this ſubject; the 
argument for the plaintiffs below goes to ſhew, that if none 
of the inhabitants of this pariſh certified, a certificate by the 
inhabitants of the next, or of any other pariſh, would have 

anſwered the purpoſe. But the 2 cannot ſubſtitute one 
thing for another. In the caſe of Campbell v. French, ante 
vol. II. p. 417, we explained the grounds of this doctrine, and 
ſaid that the party who had not complied with the condition 
could not ſubſtitute other terms or conditions in lieu of thoſe 
which all the parties to the contract had originally made. So 
here it was competent to the inſurance office to make the ſtipy-. 
lations ſtated in their printed propoſals, that they had a right 
to lay to individuals, who were deſirous of being inſured, 
« Knowing how liable we are to be impoſed upon, we will, 
among other things, require that the miniſter, church- 
« wardens, and ſome of the. reputable inhabitants of your 
« pariſh, ſhall certify that they believe that the loſs happened 
« by misfortune, and without fraud, otherwiſe we will not 
« contract with you at all.” If the aſſured ſay that the miniſter 
and churchwardens may obſtinately retuſe to certify, the inſurers 
anſwer, We will not ſtipulate with you on any other terms.” 
Such are the terms on which I underſtand this inſurance to 
have been effected; and, therefore, I ain clearly of opinion, 
that there is no fou -/ Hation for the action. and that the judg- 
ment below muſt be reverſed —AStuvRr, J. agreed that 
the certificate required was a condition precedent ; and faid, 
It is perfectly immaterial whether they have entered into an 
improvident contract; if they chooſe to take the burden upon 
themſelves, they cannot call on the inſurance office until they 
have complied with the condition. G ROSE, J. Four quel- 
tions ariſe on this record; iſt. Whether the printed propoſals 
are to be taken as part of the policy of inſurance ? 2dly, 
Whether that part reſpecting the certihcate creates a condition 
precedent ? 2diy, If it does, whether the aſſured were bound 
to perform the conditions? 4thly, Whether they have per- 
formed it? Theſe are the material points. On the firſt, the 
caſe of Routlege v. Burrell, ante, p. 816, is decifive to ſhew 
that the printed propoſals are to be taken as part of the 
policy. The ſ:cond point alſo ſeems to me to be decided by 


che caſe of Oldman v. Bewicke (1). For though the _ : 
ot 


(1) Oldman et al. Allignees of Ingram a bankrupt, v. Berwicke, et 1. 
In C.B. Mic. 26 Geo. 3.— This was an action againſt th. DireQors 
the Sun Fire Office, upon a policy of inſurance again fire : he 
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both propoſals are not exactly ſimilar, the ſubſtance is the 


The 
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follows, viz. © Pertons ſuſtaining any loſs or damage by fire, are fortli- 


« with to give notice thecreot at the (fee, and as ſoon as poſſible after- 
„werde, to deliver ina particular an account of their Joſs and damage 
„as the nature of the cafe wiil admit of, and make proof of the ſame by 
« their oath or aſtirmation (according to the form practiſed in the ſaid 
« office), and by their hooks of account, and ſuch other proper vouchers, 
„as {hall be reatonavly required, and procure a certificate under the band 
« of the miniſter and churchruardens, together with ſome other reputable 


inhabitants of the pariſh nut concerned in ſuch loſs, importing that 


« they were well acquainted with the character and circumſtances of the 
« perſon or perſons inſured, and do know or verily believe that he, ſhe, 
« or they, really, and by misfortune, without any fraud or evil practice, 
« have ſuſtained by ſuch fire, the loſs and damage as his, her, or their 
4 loſs, to the value therein-mentioned, BUT TILL SUCH AFFIDAVIT 
« AND CERTIFICATE OF SUCH INSURED's Loss SHALL BR 
* MADE AND PRODUCED, THE LOSS MONEY SHALL NOT ZE 
«4 PAYABLE; and if there appears any fraud or falle ſwearing, ſuch 
« {ufferers ſhall be excluded from all benefit by their policies, &c. &c.“ 
It then ſtared, that the bankrupt did forthwith give notice of his loſs ro 
the ſociety, at their ſaid office, and as ſgon as poſſible afterwards, did 
there deliver in as particular an account of his ſaid loſs and damage as the 
nature of the caſe would admit of, and did make proof of the ſame b 

bis oath or affidavit in writing, according to the form pra&tiſed in the 


ſaid office, and by ſuch other proper vouchers as were realonably te- 


quired ; and farther, that the miniſter of the pariſh of Portſca, in which, 
&c, long before, and at the time of the loſs, dwelt and refided at à diſtance 
from and out of the ſaid pariſh, and was wholly unacquainted with the 
character and circumſtances of the ſa d Ingram, and wholly unable to 
make ſuch certificate, as by the ſaid policy was required. But that the 
nid Ingram (afterwards, &c.) did procure and deliver to the ſaid office, a 
certincate under the hands of Him omas, &c. &c. then and at the 
time of the (aid loſs being reputable inhabitants of the ſaid pariſh, who 
were not concerned in the ſaid Joſs, importing, &c. &c. The defendant 
pleaded, firſt: That the premiſes were wiifully ſet on fire, and burne 
down by the bankrupt. Secondly, That at the time of the ſuppoſed loſs 
the bankrupt had no intereſt in the premiſes, but no notice was taken of 
the certificate required, or the want of it, in any of the pleadings, ex- 
cept in the declaration as above ſet forth. But iſſues being joined upon 
both pleas, the cauſe went in that ſtate to trial, and the jury found a 
verdict for plaintiffs, damages 3ool. the demand being for 1500l. the 
amount of the inſurance. It was afterwards moved in arreſt of judy - 
ment, on the ground that the title of the plaintiffs to recover was not 
et forth in the declaration, in as much as it did nct thereby appear 
that the certificate required had been procured and produced. Lord 
LouGHBOROUGH: Though I am fatisfied the verdict was righr, that 
the fire was accidental, and that the certificate could not have been 
procured, becauſe the bankrupt had not ſuſtained all the lots he claimed, 
yet the rule of intendment after verdict cannot be applied where there 
is an abſolute defect of title, as there is in this caſe. As to the pleas, 
they are wholly collateral to the title Gou LD, J. Till the affidavit is 


made, and the certificate procured, the money is not to be pay able: 


the time of pavment therefore is not yet cume. Though a perſon were 
a bona fle ſufferer, ſtill he is not entitled without a certificate. The 
| 363 ſtipulation 


$22 


Inſurance from Fire. 


The Eafl-India Company, is applicable here, that there are no 
preciſe words neceſſary to make either a condition precedent or 


ſubſequent but that the queſtion muſt depend on the intention 


of the parties. As to the third point, the caſes alluded to by 


the defendant's counſel (to which another in 22 Edw, 4. 


26. b. may be added) are ſtrong to ſhew, that if a perſon en- 

age for the act of a ſtranger, he muſt procure that act to be 
52 Wich regard to the laſt point, the aſſured have not 
obtained the certificate required, but they have procured a 
certificate, which, under the circumſtances of the caſe, they 
conſider equivalent to it, namely, a certificate by ſome of the 
reputable inhabitants of the pariſh. It is true that the miniſter 
and churchwardens were not bound to certify; but the aſſured 
undertook to procure ſuch a certificate; that is a condition, on 
performing which alone the Phoenix Company engaged to 
pay any loſs that might ariſe. It is admitted, that the aſſured 
did not procure ſuch a certificate; but, they ſay, that the 
miniſter and churchwardens wrongfully, and without ann 
reaſonable or probable cauſe, refuſed it : but that, if true, is no 
ground for ſupporting this action; it is a misfortune to the 
Plaintiffs, but it ought not to prejudice the defendant. It is 
not ſufficient that there is no probable cauſe for not certifying, 
there ought to be a probable cauſe to induce the miniſter and 
churchwardens to certify; they ought to be ſatisfied with the 
truth of the loſs before they certify. Here they were requeſted 
to certify that the plaintiffs had ſuſtained a loſs to the amouat 
of 7o000!. but the jury found that the loſs only amounted to 


3000l. ; therefore the miniſter and churchwardens could not, . | 


in conſcience, ſign the certificate which was offercd to them. 
If the certificate, which the aſſured procured, were conſidered 
as a compliance with this condition, a certificate by the in- 
habitants of any other pariſh might equally be ſubſtituted in 
lieu of that which was required: but it is not competent to 
the aſſured to ſubſtitute other terms for thoſe which were the 
foundation of this contract. With regard to the queſtion 


relative to a venire de nous; if a venire de novo were awarded, 


the plaintiffs could not recover on the ſecond count for want of 
a certificate.—-LAWRENCE, J. If the matter were to go to 
arbitration, and no certificate were produced, the arbitrators 


- ought to determine againſt the plaintiffs ; therefore it would 


FO ————— - — — 


ſtipulation is a condition precedent, that there ſhall bz a certificate that 
there is no kind of fraud. Nothing is ſaid abont the churchwardens: 
and the excuſe of the miniſter living at a diſtance is frivolous 
NAREs, J. I have had no doubt ſince the caſe was firſt mentioned 
the Court. The ſtipulation is, that the office will in no caie be hahe, 
unleſs ſuch certificate be produced. The plaintiff, therefore, ought 19 
aver the her formance of the ſtipulation. There is no prerence to ſay 
that this objeCtion is waiyed by the pleas.— Judgment arreſted. IX 
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anſwer no purpoſe to grant a venire de novo. With reſpect to 


the principal queſtion; he agreed, that the inſurance office 
was only liable to make — according to the terms of their 
engagement. That there was no ambiguity in thoſe terms; 
and the plaintiffs muſt be conſidered as having aſſented to 
em; and, conſequently, he agreed with the other judges, 
that the certificate was a condition precedent. A fire without 
fraud will not give the aſſured a right of action: it muſt be a 
ire, accompanied with the notice, affidavit, and certificate, 
pecified in the propoſals. And as to the argument, on behalt 
of the plaintiffs below, that it was ſufficient for them to per- 
form the conditions in ſubſtance; even admitting that argu- 
ment to be well founded, there was no ſubſtantial performance 
here. In ſome caſes in the books reſpecting conditions pre- 
cedent, where the thing agreed to be done was, in effect, per- 


formed, though not in the exact manner, nor with all the cir- 


cumſtances mentioned, it was deemed a ſubſtantial perform- 
ance, as where the condition was to enfeoff, a conveyance by 
leaſe and releaſe has been deemed a compliance. So if the 
condition be to deliver the will of the tęſtator, and he delivers 
letters teſtamentary. 1 Rol. Ar. 426. pl. 2. 4. But this, 
inſtead of being a ſubſtantial performance of che condition, is 
only a ſubſtitution of one thing for another. Suppoſe the terms 
of this contract had been that the inſurance office ſhould not 
pay any loſs unleſs A. B. and C. certified, it would not have 
been ſufficient for E. F. and G. to certify. So here the agree- 
ment was, that perſons of certain characters ſhould certify; 
and when the aſſured ſubſtitute, for ſuch a certificate, one 
ſigned by perſons bearing different characters, it is the ſame 
as a certificate ſigned by perſons of different names from thoſe 
required. Perhaps it is difficult to aſcertain who ſhall be called 
reputable or ſubitantial perſons; and, in order to avoid this 
dithculty, the inſurance office inſiſt on the certificate being 
ligned by perſons who hold public ſituations in the pariſh. 
Theſe terms ſeem highly reaſonable ; it is a duty that the office 
owe to the public, as well as to themſelves, to take every pre- 
caution to protect them againſt fraud; and, unleſs ſome ſuch 
check as the preſent were interpoled, the office would be 
holding out a premium to wicked men to ſet fire to their own 
houſes. Then, as this is a condition precedent, even fup- 
poling that the refuſal by the miniſter and churchwardens were 
a wrongful act in them (which can not be admitted under theſe 
circumſtances), the caſes are uniform to ſhew, that if a per- 
lon undertake for the act of a ſtranger, that act muſt be done, 
PER ror. CUR, The judgment below mult be reverſed. 
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Tu concealment of circumſtances on a life inſurance, is 
not ſo fatal, if the life be warranted good, as if it be a common 
inlurance. - Action on policy of inſurance on the life of Sir 
James Roſs, for one year, commencing the 22d of October, 


1759, with warranty from che inſured, that Sir James's was 


then a good life. Sir James had received a wound, at the 
battle of Lafelat, in 1747, in his loins, which had occaſioned 
a partial relaxation or palſy, ſo that he could not retain his 
urine or fæces; which circumſtance was not mentioned to the 
inſurers, at the time of inſurance: at eleven months' end 
Sir James died of a malignant fever.—Lord MANSFIEL D gave 
it in charge to the jury, that there was a diſtinction between 
a common infurance and one with warranty, that the conceal- 
ment of many circumſtances will vitiate the firſt, which will 


not vitiate the ſecond; becauſe, in the ſecond, the inſured 
takes it upon him to prove in caſe of death, that ce/tut que viz 


was in a general good ſtate of health; and it appearing, by 
many witneſſes, that the conſequence of Sir Fames's wound was 


Inconvenient only, and not dangerous to his life at the time 


of the inſurance, the jury found a verdict for the plaintiff. 


Juſurance on Shipg.—$ee SEA INSURANCES 


Juries. 


Grand Fury. ThuxspAx, the 20th of November, 1760, 
being grand: jury day, it was intended by the ſheriff, and preſſed 
by the two knights of the ſhire for Middleſex, that all the 
principal gentlemen of the county (not fewer than fourſcore in 
number) ſhould be ſworn of this grand- jury, in order to their 
being included in an addrets to his majeſty, from, and in the 
name of, the grand-jury of Middleſex, upon his acceſſion to 
the crown. But, upon the ſheriff's mention of this to me, it 
ſeemed to me to be irregular and improper to ſwear more than 


_ twenty-three. Becauſe, if a number, amounting to two full 


juries, or more, ſhould be ſworn, it might happen that a com- 
plete jury of twelve might find a bill to be a true one, though 
other twelve, or even many more than twelve of the very 


fame jury, might reject it as an untrue one; which would be 


iINCORVenient 


Turies. 


inconvenient as well as contradictory, and even ſomewhat ab- 


ſurd and ridiculous. Lord MANSFIELD, upon being apprized 
of this, ſaid, it would be monſtrous to ſwear fourſcore ; and 


that the officer could not properly ſwear more than three-and- 
twenty. | 


If the inhabitants of an hundred have enjoyed an imme- The King 
morial exemption from ſerving on juries, they are not liable: Posh. 
to be ſummoned, under any of the different ſtatutes relative to 2 
f , 9 19 Geo 3. B. R. 
jurors. On a caſe reſerved upon an indictment on the ſtatute : P. 


of 3 & 4 Ann. c. 18. ſ. 5. againſt the defendant as high con- 
{table of the hundred of Battle, for not obeying a warrant of 
the juſtices in quarter ſeſſions, for preparing lifts of perſons 
qualified to ſerve on juries, &c. it was ſtated, that the defend- 
ant had been legally appointed to his office ; and that a war- 
rant (ſtated in | 6 verba), iſſued at the Midſummer ſeſſions; 
that he was duly ſerved with it, and neglected and failed to 
iſſue forth his precepts, &c. That William I. when he 
founded the abbey, granted, among other things, « guad habeat 
« curiam ſuam per omnia, & regiam libertatem & conſuetudinem 
& traftands de ſuis rebus vel nogotits, & juſiitiam per ſe tenen- 
« dam, ſanctuary for felons, freedom from all epiſcopal juriſ- 
dictions, &c. That Henry I. by two ſeveral charters (part of 
which were ſet forth), confirmed the privileges granted by 
IV:lliam I. That Henry 8. granted the manor and hundred of 
Battle-abbey to Sir Anthony, Brown, his heirs and aſſigns, with 


power to hold ſuch views of frank-pledge, court-leet, hun- 


dred-courts, law- days, ſokes, returns of writs, cognizances 
of pleas, and other rights, juriſdictions, powers, liberties, 
dc. as the late abbot, or any of his predeceſſors, had held and 
enjoyed, in right of the ſaid abbey. That, under this grant, 
the manor and hundred had come, by various meſne aſſign- 
ments, to the preſent proprietor Sir Mhiſtler Webſter, bart. 
Thar the defendant lived within the manor. That the manor 
and hundred are co- extenſive. That there had been a court 


of record regularly held within the manor tilt the year 1744. 


That, by immemorial cuſtom, the reſiants within the hun- 
dred had not been returned to ſerve on juries out of the hun- 
dred; and that no precepts had ever been iſſued, from time 
immemorial, by the high conſtable of Battle. That no proof 


was given of any allowance of this privilege. That the town 
of Battle is not a town corporate, that has power by charter 


to hold ſeſſions of gaol-delivery, or ſeſſions of the peace for 
ſuch town. — The defendant was found guilty, ſubject to the 
opinion of the Court on the following queſtion, via. Whe- 
ther the above charters and immemorial cuſtom would ex- 
« empt the inhabitants of the hundred of Battle from ae, 
on juries, and the high conſtable from iſſuing his precepts ? 
« or, Whether the ſeveral acts of parliament paſſed, and now 


© in force, concerning jurors, or ſome, or one of them, have 
not 
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« not taken away ſuch exemption ?” After argument the 
Court took time to conſider, and now Lord MansFiEtLD, 
Ch. J. delivered their opinion, as follows: Lord Maxs- 


 FIELD——We have conſidered this matter very fully, and we 


Rex v. Edmund 
Thirkell, 

Tr. Ter. 

5 Geo. 3. B. R. 
2 Bury, 1095. 


arc all of opinion, that the ſtatutes relative to juries, being 
affirmative, do not take away the prior exemption z and fo is 


the text of Littleton, A verdict of acquittal entered for the 
defendant. ; 


A jury's repreſentations in favour of a criminal, after con- 


viction, is to be cenſured. — The defendant had been con- 


victed of an aſſault upon Mary Amelia Halfpenny, an infaat 
under ten, and upwards of tive, years of age, with an intent 


to raviſh her; and eight of the jury ſigned a paper in his 


favour ; intimating their diſapprobation of the verdict, which 
they themſelves had given. Lord MANSFIELD exprefled great 
diſlike of ſuch repreſentations made by jurymen, after the time 
of delivering their verdict, It might be of very bad conſc- 
quence, to liſten to ſuch fubſequent repreſentations contrary 
to what they had before found upon their oaths ; and which 
might be'obiained by improper applications ſubſequently made 


to them. And Mr. Juſtice WILMor thought they ought to 


Rex v. Juſtices 


of the Peace for 
tne city of Lon- 
don, Hil. Ter. 
4 Geo. 3. B. R. 
3 Burr. 1456, 


be totally diſregarded. He was committed to the cuſtody of 
the marihal ; and afterwards ſentenced to be ſet in and upon 
the pillory for an hour, between the hours of 12 and 2, to be 
impriſoned one year, to find ſecurity, himſelf in 100l. and his 
ſureties each in gol. for his good behaviour for three years; 
and to pay a fine of Cs. and 8d. 


For other caſes relating to juries, ſee the tables of contents io 
#he reſpective volumes of this work. 


Juttices of the Peace. 


Ir juſtices of peace adjourn their proceedings to a day ſub- 
ſequent to the repeal of an act of parliament, under which they 
derived their authority, their juriſdiction will ceaſe. It was 
moved for a andamus to be directed to the juſtices, io pro- 
ceed upon a matter depending before them, upon an application 
regularly mede to thein before the repeal of the 46th clauſe of 
the act 1 Geo. 3. c. 17. by the act of 2 Geo. 3. c. 2.: which 
application had been duly and in due time made by Jane 
Lawry againſt William Milner, a debtor in their priion, upon 


a compullory cauſe, in the former act, then ſubſiſſ ing 2 * 
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full force, (1); and upon ſuch application, all the requifites 

had been complied with by all the parties concerned; and 

Milner had appeared, and given in a ſchedule of his effects on 

oath, and had aſſigned them over for the benefit of his credi- 

tors; but the court of quarter-ſeflions, in whom juriſdiction 

was thus properly attached before the repeal of the clauſe, 
voluntarily and without neceſſity or ſufficient reaſon, and with- 

vat the deſire or conſent of any of the parties, adjourned the 

matter till a day which was ſubſequent to the time when the 

repeal of the ſaid compulſory clauſe took place. It was urged, 

that as the juriſdiction was fully attached in the juſtices, whilſt 

the clauſe {bſiſted; and as the parties concerned had exactly 

complied with all requiſites; they ought to proceed to do all 
ſubſequent acts, and complete the juriſdiction once attached in 

them. But Lord MANSTIELD was very clear, and all the reſt 

of the Court concurred with him, « That no juriſdiction now 

© remained in the ſeſſions.” PER CURIAM : THEREFORE, 
' whatever may be the hardſhip of this particular cafe, we have 

no foundation to ſupport our iſſuing ſuch a mandamys as is 

prayed. | 

A charter granting juriſdiction to borough magiſtrates over gunkle v. 

a diſtrict not within the borough does not exc!ude the county Winitanley, v. 
juſtices without expreſs words. And though ſuch charter ** | 2 
contain words of reference to former charters in which exclu- 1 To. Bk 279- 
live juriſdiction is given to the borough juſtices within the bo- 

rough, and add that they ſhall have juriſdiction within the 

new diſtri&t in tam amplis modo et formd, &c, yet if there be 

in the latter charter a ſaving clauſe of the rights of the crown 

and of all other perſons, the borough magiltrates have only a 
concurrent juriſdiction with the county juſtices. Where the 

words of a charter are doubtful, they may be expiained by long 

uſage, —This was an action of treſpeſs and falſe impriſonment 
againſt the defendants who were juſtices of the peace for the 

county of Leiceſter, for cauſing the plaintiff to be apprehend={ 

and ſent to the houſe of correction by virtue of a warrant iftued 

by them, they not having any jurifdiction over Ihe Bichop's 

Fee in the ſaid county, inaſmuch as it is within and und-r 
the exclulive juriſdiction of the magiſtrates of the borough 

of Leiceſter, and not under the juriſdiction of the juſtices 

of the county. Plea not guilty. A ſpecial verdict was found, 
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(1) Great inconveniences were found tog riſe from this compulſory clauſe; 

and the legiſlature had not though fic to referve any ju itdictton to the 
juſtices, after the 19th of November, 1761. The words of 2 Geo. 3. c. 2. 
are, „That from and after that day, ſs much of the former act as relates 
* to creditors compelling priſoners charged in ex-cution to deliver up 
* their eſtates, and to ſuch priſoners being thereupon dilcharged, fhall 
: 2 and the ſame is hereby repcaled to all intents and purpoſes what- 
ſoeyer. | | 
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which ſtated the borough of Leiceſter to bean ancient borough 
and body corporate; and that Edi. IV. on the 24th of Augu/?, 
in the 4th year of his reign, by letters patent, granted to the 
ſaid borough | inter alia] that the mayor, and four of the more 
diſcreet burgeſſes, together with the recorder, ſhould be juſtices 
of the peace within the ſaid borough, and the precincts and 
limits of the ſame, to hear and determine felonies, treſpaſles, 
and other miſdemeanors, with a clauſe of non-intromittant as 
to the juſtices of the peace for the county. That Henry VII. 
in the twentieth year of his reign, by his letters patent, after 
reciting by inſpeximus the laſt mentioned charter, granted ex- 
cluſive juriſdiction to the borough magiſtrates over the ſuburbs, 
in the ſame manner, with a non-:ntromittant clauſe. Afterwards 
Queen Elizabeth, on the 1ſt of June, ig, the forty-firſt year of 
her reign, granted a new charter to the borough of Leiceſter; 
in which ſhe recited, + Cumque dilecti ſubditi noſtri major et 


burgenſes prædicti burgi noſtri de Leiceſter nobis humillime 


ſupplicaverint, quatenus nos eiſdem majori et burgenſibus 
gratiam et muniticentiam noſtram regiam in hac parte gracivs: 
exhibere et extendere velimus; quodque nos pro meliori guber- 
natione regimine et melioratione ejuſdem burꝑi diccos majorem 
et burgenſes ejuſdem burgi in aliud corpus corporatum et 
politicum, per nomen majoris ballivorum et burgenlium burgi 
de Leiceſter, per literas noſtras patentes ratificare, confirmare, 
facere, conſtituere, redigere, ſeu creare de novo, dignaremus, 
cum additione et augmentatione quarundam libertatum pro bono 
publico cjuſdem burgi, prout nobis melius videbitur expedite; 
nos igitur meliorationem ejuſdem burgi graciose affectantes, ac 
volentes quod de cætero in perpetuum in eodem burgo continuo 


habeatur nus certus et indubitatus modus de et pro cuſtodia pacis 


et bono regimine et gubernatione populi ibidem, et quod burgus 


prædictus de cœtero in perpetuum fit et remaneat burgus pacis 


et quietis ad formidinem et terrorem malorum, &c. She willed, 
ordained, and granted, that Leiceſter ſhould be a free borough 
and a corporation, by the name of the mayor, bailiffs, and 
burgeſſes, and that the mayor, recorder, and the four laſt 
aidermen who ſerved the office of mayor {int juſticiarii, tam 
ad pacem in eodem burgo ac libertatibus et precinttts cjuſdem 
conſervandam, quam ad ſtatuta de vagabondis, &c. intra 
burgum prædictum ac libertates et præcinctas ejuſdem conſer- 
vanda, &c. ad quod iidem major et recordator et quatuor 
aldermanni predict burgi, vel aliqui tres eorum, quorum ma- 
jorem et recordatorem burgi prædicti pro tempore exiſtentes 
duos eſſe volumus, omnes & ſingulas tranſgreſſiones, &c. quæ 
ad officium juſticiarii pacis int burgum prædictum libertates 
et prœcinctas ejuſdem pertinent, faciendum, inquirere, audire, 
peragere, et terminare, poſſint et valeant in perpetuum, #2 fam 
ampiis et conſimilibus modo et form, prout preantea in ecdem 
burge ujitatum ct conjuctum fuit, adeo plene et integre, ac in 3 
| | ampis 
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amplis modo et forme, ſicut aliqui alii juſticiarii pacis noſtri ac 
heredum et ſucceſſorum noſtrorum in aliquo comitatu infra 
regnum noſtrum Angliz per leges et ſtatuta ejuſdem regni 
noſtri Angliæ, inquirere, audire, ſeu determinare, poſſint ſeu 
poterint. Ita tamen quod prædicti major, recordator, ac 
aldermanni ejuſdem burgi, pro tempore exiſtentes, vel ſue- 
ceſſores ſui, ad determinationem alicu, us murdredi five felonii, 
aut alicujus alterz materiæ tanzentis amiſſionem vitæ vel 
membrorum, infra burgum prædictum aut libertates vel præ- 
einctas ejuſdem, abſque ſpeciali mandato noſtro hæredum vel 
ſucceſſorum noſt rorum quoque modo impoſterum non proce- 
dant. Et ulterius, pro meliori regimine et gubernatione præ- 
dicti burgi noſtri de Leiceſter, ae omnium & ſingulorum bur- 
genſium, inhabitantium, commorantium, et reſidentium infra 
eundem burgum, volumus et concedimus quod omnia et ſin- 
gula domus, edificia, meſſuagia, terre tenementa, et heredita- 
menta quæcunq. ſituata jacentia vel exiſtentia, tam infra paro- 
chiam Sante Margaretæ, vulgariter vocata The Biſhop's 
Fee, in prædicto burgo de Leiceſter, quam infra parochias 
Santee Marie, Sancti Leonardi, et le Newarke, in eodem 
burgo de Leiceſter, per quodcung. aliud nomen vel alia nomina 
vocantur {ive nominantur, nec non omnes burgenſes inhabi- 
tantes commorantes et reſidentes in eiſdem parochiis et locis, 
ſive in earum aliquà, pro tempore, et de tempore in tempus 
exiſtentes, de cœtero in perpetuum ſint, erunt, et reputabuntur, 
fore ſub regimine, poteſtate, gubernation:, Juriſdictione, cor- 
r-&tione, et coercione, majoris ballivorum et burgenttum burgi 
de Leiceſter prædicti et ſucceſſorum ſuorum ; et quod majot 
ballivi et burgenſes burgi de Leiceſter prædicti et ſucceſſores 
ſui deinceps in perpetuum habeant, gaudeant, et utantur, 
omnibus et ſingulis eiſdem conſimilibus juribus, libertatibus, 
preheminenciis, et juriſdictionibus in omnibus et ſingulis 
eiſdem parochiis Sanctæ Margaretæ, Sante Mariæ Sancti 
Leonardi, et le Newarke, qualia et quæ, ac in tam amplis 
modo et formd, prout iidem major ballivi et burgenſes virtute 
harum literarum noſtrarum patentium, aut aliorum progenitorum 
n/trorum, habere uti et gaudere poſſint aut debent in prædicko 
burgo de Leiceſter, aut in aliquo membro parte vel parcelld ejuj- 
dem burgi, Ita tamen, quod hæc præſens conceſſio noſtra non 
lit ad prej udicium noſtrorum hæredum aut ſucceſſorum noſtro- 
rum: /alvis etiam omnibus et ſingulis corporibus corporatis 
et politicis, ac aliis perſonis quibuſcunque, omnibus juribus, 
libertatibus, præheminenciis, et juriſdictionibus quibuſcunque, 
aliter quam prædictis, majori ballivis et burgenſibus | ut pre- 
fertur] conceſſis, quæ 115 aut eorum aliquis jurè et legitimè 
habuere et gaviſi fuerint ante confectionem et temporè con- 
fectionis harum literarum noſtrarum patentium in tam amplis 
modo et formd prout fi he literæ noſtræ patentes nunquam habitæ 


vel fate fluiſſent. The queen further granted and confirmed 
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of her certain knowledge and mere motion, &c. to the mayor, 
bailiſts, and burgeſſes, all and ſingular maneria, meſſuagia. 


terras, tenementa, et hereditamenta, libertates, liberas con- 


ſuetudines, privilegia, franchiſeas, immunitates, exemptiones, 
et juriſdictiones, whatſoever, which the corporation hereto- 
fore had or ought to have enjoyed within the borough, and the 
ſuburbs, limits, and precincts of the ſame, ratione five pre- 
textu aliquarum chartarum aut literarum patentium per nos 
aut per aliquem progenitorum noſtrorum quo modo antehac 
fact rum confirmatarum aut conceflarum, ſeu quocunque alio 


| legali modo, jure, conſuetudine, uſu, preſcriptione, five titulo, 


antehac legitimè uſitatarum, &c. "Theſe ſeveral charteis were 
found to have been duly accepted, and to be ſtill in force, of 
which the defendants had due notice. The ſpecial verdict 
further tated, that the place where the ſuppoſed treſpaſs, &c. 
was committed, was within the pariſh of St. Margaret, com- 
monly called The Biſhop's Fee, in the ſaid county of Leiceſter, 
being The Biſhop's Fee named in the charter of Elizabeth, 
and therein menticned to be, but in fact not being, within the 
laid borough before the time of granting that charter; and 
that the plaintiff and the aftermentioned George I hite were 
inhabitants reſiding in The Biſhop's Fee at the time, but 
were not either of them a burgeſs or freeman of the borough, 
It was alſo found that the juſtices of the peace for the county 
and thoſe of the borovgh have reſpectively exerciſed juril- 


diction within The Biſhop's Fee from the time of granting 


the charter of Elizabeth. It then proceeded to ſtate, that the 


defendants were juſtices of the peace for the county, and that 
Gere M hite laid an information upon oath before them, that 


the plaintiff, who was his apprentice, had been guilty of miſ- 
demeanors againſt him, &c. whereupon the plaintiff was ſum- 
moned before them the juſtices, &c. at The Biſhop's Fee, &c. 
who, on hearing the complaint, &c. adjudged him to be com- 


| mitted to the houſe of correction, &c. It then ſtated the pre- 


vious notice to ts: defendants from the plaintiff's attorney of 
the ſuing out the writ, Kc. But whether, &. THE qQuts- 
TION was, Whether the charter of Elizabeth, with reference 
to the former charters, had granted an excluſive juriſdiction 
to the borough magiſtrates over The Biſhop's Fee, or only a 
concurrent juriſdiction with the county juſtices. Lord KEx- 
You, Ch. }.—The propoſition which was adopted in the cafe 
of Talbit v. Hul bls, 2 Str. 1154. namely, that the jurildic- 
tion of county juſtices can only be taken away by expreſs 
words, I have always underſtood to-be a cardinal ground in 
decifions of this kind. And this is not more grounded in 
law than in convenience. For it does ſometimes happen in 
limited juriſdictions that little factions and intrigues ſtep n 
and impede the adminiftration of juſtice. In this particular 


caſe, we ſhouid at leait pauſe betore we broke in upon = 
| uſage 
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uſage which has prevailed for near two centuries, and which 
has at leaſt grown venerable from length of time, that both 
the county and borough juſtices have, without any objection, 
concurrently adminiſtered juſtice in this place. And during 
all this time no great inconvenience has ariſen; for, as it was 
in the power of the crown to add a non-intromittant clauſe, and 
as no application has been made for that purpoſe, it may be 
taken for granted that this uſage has not been very pregnant 
with miſchief. It is clear that the uſage alone would not pre- 
vail againſt the expreſs proviſions of the charter: but in this 
as in other caſes contemporary and continued uſage is a good 
guide for the conſtruction of it. However, I do not rely on 
that; my opinion is formed entirely on the words of the 
charter. There is one fact of great importance in this caſe, 
that the diſtrict in queſtion was not part of the borough of 
Leiceſter prior to the charter of Elizabeth, and was not added 
thereto by it. But the proximity of the borough magiſtrates 
might make it convenient that they ſhould act within that 
diſtrict in concurrence with the county juſtices ; that power 
is given to them by the charter of Elizabeth, to which is 
added the ſaving clauſe couched in emphatical words, reſerving 
tue rights of the crown, and of all other perſons enjoyed be- 
fore that time, in tam amplis modo et forma, prout fi he litere 
1:fire patentes nunquam habite vel fate fuifſent. Therefore, 
at the ſame time that the queen conferred a juriſdiction on the 
borough juſtices, ſhe expreſsly reſerved all rights belonging to 
other perſons. Then, on the words of the charter of Elixa- 
beth, there not being a non-intromittant clauſe, and this 
diſtrict not being made part of the borough (which might have 
varied the caſe), it does not appear to have been the intention 
of the crown to give them more than a concurrent juriſdiction 

with the county juitices. And it is not a new thing to give 
to borough juſtices a juriſdiction out of the limits of the 
borough ; for, in Clithero, in Lanca{hire, and other places, 
it has been done. But the excluſion of county juſtices from 
ating in particular diſtricts has always been watched with a 
jeclous eye; and nothing but expreſs words are ſufficient to ex- 
dude them. Now, in this caſe, there are no ſuch expreſs 
words; but, on the contrary, there are expreſs words reſerv- 

ing to them the ſame juriſdiction which they had prior to the 
granting of that charter: Therefore the act complained of by 
the plaintiff was a legal act, done under the authority of 
juſtices having a competent juriſdiction —AsuYnuURST, J. | 

am of opinion that this is a grant to the magiſtrates of the 
borough of Leiceſter, of a concurrent juriſdiction with the 

county juſtices over The Biſhop's Fee. And it is obſervable 
that this diſtrict was not only not part of the borough before 
the charter of Elixabeth, but the juſtices of the borough had 
no juriſdiction at all there previous to that time, and that 
; | charter 
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charter has not made it part of the borough. Perhaps it was 
owing to the circumſtance of the non- reſidence of the county 
juſtices near this place that it was found convenient to extend 
the juriſdiction of the borough juſtices over it. But ſo far from 
there being any expreſs words of excluſion in this charter, 
which are neceſſary in caſes of this ſort to exclude the county 
mayiſtrates, it appears from the very words of it, that this is 
only a grant of a concurrent juriſdiction; becauſe the rights of 
the crown, and of all other perſons, are expreſsly reſerved.— 
BuLLER, J. In the deciſion of this caſe, which comes before 
the Court on a ſpecial verdict, we are bound to determine on 
the facts found by the jury, and cannot infer any thing. We 
cannot preſume any thing that does not appear upon the record, 
Laying that argument, therefore, out of the caſe, we mult 
conſider the facts which are found by the jury. The verdict 
ſtates, that The Biſhop's Fee was no part of the borough of 
Leiceſter previous to the charter of Elizabeth if not, then 
the queſtion muſt turn on the true conſtruction and meaning 
of that charter; in deciding which two things are to be con- 
ſidered ; firſt, the words of the charter; and, ſecondly, the uſage 
which has prevailed ſince. As to the firſt ; nothing but expreſs 
words can exclude the county juſtices : but here are no ſoch 
words; and it is a very material part of the caſe that even, by 
that charter, The Biſhop's Fee is not made part of the borough; 
ſo that, without the ſaving clauſe, the charter gives the borough 
Juſtices a power of acting within a certain diſtrict not within the 
borough, which cannot exclude the juſtices of the county who 
had juriſdiction there before. And this is confirmed by the 
faving clauſe, which expreſsly reſerves all former rights. 
Then with regard to the uſage; uſage, conſiſtent with the 
meaning of the charter, has prevailed for 190 years paſt. And 
if the words of the charter were more diſputable than they are, 
I think that ought to govern this caſe. There are caſes in 
which this Court has held that a ſettled uſage would go a great 
way to control the words of a charter. Such was the caſe of 
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(1) Gape v. Handley, Mich, 17 Gev. 3. B. KR.— This was an iſſue, to 
try whether the preſentation to the rectory of St. Alban's belonged to the 
mayor and aldermen, or to the mayor, aldermen, and burgeſſes of St. 
Alban's at large. A verdict was given for the defendant, viz. that the 
right of preſentation belonged to the mayor and aidermen only; Lord 
Mansfield being of opinion, that the charter, explained by uſage, veſted 
the right of preſentation in the ſele&t body. Aﬀterwards it was moved 
for a new trial. There were three charters; ru, The charter of the 
2th Ed. 6. by which the borough was firſt incorporated by the name 0! 
the mayor and burgeſſes of the borough of St. Alban's ; and ten principal 


durgeſſes were appointed, who, together with the mayor, are made the 


governing part of the corporation, with power to make by-laws. Ard 


the king, by that charter, erected the church of the late monaſte: 4 of Se. 
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than is neceſſary in the preſent caſe. And it is for the ſake of 
quieting corporations that this Court has always upheld long. 
| ulage 


— — 


Alban's into a pariſh church, and granted the ſame, and the advow ſon and 
donation thereof, to the mayor and burgeſſes; 2d, The charter of the 
th Car. 1. appointing twenty-four affiſtants, a recorder, coroner, and 
ſme other additional officers within the corporation, and with ſome 
mendments of the former charter; but the mayor and the ten principal 
burgeſſes continued to be the governing part of the corporation til] the 
5 Car. 2. when a further charter was granted, and the corporation was 
eicely new modelled : the ten principal burgeſſes were laid afide, and 
the aldermen were appointed in their ſtead, to enjoy all the like powers 
and privileges as the ten principal burgeſſes; and the borough was in- 
cxporated by the name of the mayor, aldermen, and burgeſſes of the 
borough of St. Alban's. From the time of the firſt incorporation till the 
azrter of the «6th Car. 2. the mayor and the ten principal burgeſſes alone 
dected the parſon of the church in queſtion ; and, fince the charter of 
10 Car. 2. the parſon has been conſtantly elected by the mayor and alder- 
rer, eithout any interference of the commonally or burgeſſes at large; nor 
ws any claim ever made by the burgeſſes at large to vote in the election 
tl this now ſet up. On the part of the defendant was read the clauſe in 
the charter of Ed. 6. conſtituting the ten principal burgeſſes, by which 
he granted to the mayor and burgeſſes, quod de cætero fint et erunt decem 
homines de diſcretioribus et probioribus viris dicti burgi, Sancti Albani, 
qui erunt aſſiſtentes et auxiliantes majori ejuſdem burgi pro tempore 
eriſtenti, in cauſis et materiis eundem burgum tangentibus, et qui erunt 
tt vocabuntur principales burgenſes <zuſdem burgi, et erunt commune 
confilium dicti burgi pro ſtatutis, actibus, et ordinationibus, publicam 
nilitatem et commodum ejuſdem burgi et inhabitantium inde pro tem- 
pore exiſtentium tangentibus et concernentibus, per eos, ſeu per majorem 
partem eorundem cum majore burgi illius pro tempore exiſtente, de 


| tempore in tempus, faciendo, et agendo, pro meliori gubernatione et 


rezimine hominum, ac cauſarum, rerum, et negotiorum, diéti burgi, 
dc. giving to the mayor and the principal burgeſſes a power of 
tefting other diſcreet men when a vacancy happened. The defendant 
% read a clauſe in the charter of Car. 1. (1634) inveſting the powers 
in the mayor and ten principal burgeſſes in more extenſive words, as 
9.0ws: Et ulterius volumus, et concedimus, &Cc. præfato majori et 
wroenfibus burgi prædicti, et ſucceſſoribus ſuis, quod major et princi- 
ples burgenſes burgi prædicti pro tempore exiſtentes, vel major pars 
erndem (quorum: unum majorem effe volumus), habeant plenam 
Preſtitem ct auctoritatem condendi, conſtituend!, ordinandi, faciendi, 
thiltzndi, de tempore in tempus, leges, ſtatuta, jura, ordinationes, et 
cooſtitutiones, que eis aut majori parti eorundem (quorum majorem, 
8 bona, ſalubria, utilia, honeſta, et neceſſaria, juxta corum ſanas 
Wcretiones, ſore videbuntur, pro bono regimine ct paciici gubernatione 
Mgt prædicti, ac omnium ee miſterorum, artificum, burgen- 
Mm, inhabitantium, et reſidentium ejuſdem burgi, vel ad eundem 
chuflaentium; ac pro declaratione quo modo et ordine idem mejor et 
p inejpales burgenſes burgi prediAi, ac cæteri omnes et ſinguli officiarii, 
urzenſes, et inhabitantes cjuſdem burgi in officiis, funEtionibus, miſtexiis, 
* degotiis ſuis, infra burgum prædictum, libertates, et præcinctas 
thndem. ſeſe habe bunt, gerent, et utentur; ac etiam pro meliori guber- 
one, prefervarione, diſpoſitione, locatione, et demiſſione, /errarum, 
"emeniorm, poſſe/fionum, et hereditamentorum, ac benorum et catal- 
n, prafito maj ri et burgenſibus burgi prædicti, ac res et cauſas 
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_ uſage where it was poſſible, though recent uſage would not 


perhaps have much weight. But, without having recourſe to 


1 - — — 


„ 


alias quaſcumque burgum prædictum aut ſtatum jus et intereſſe ejuſdem 


tangentes; ſeu quo modo concernentes, dictaſque leges, ordinatiopes, 


ſtatuta, et conſtitutiones, in forma vrædictà, conſtitutas, ordinatas, &c. 


debitä executione demandare, quas ejuſdem leges ordinationes, &c, | 


fic ut prefatur fiendas, obſervare volumus ſub pœnis in eiſdem conti. 
nendis; (provided that they be not repugnant to the laws and cuſtoms 


of the realm of England). Clauſes were alſo read from the charter of | 


16 Car. 2. appointing twelve aldermen, who were to enjoy all the pri- 
vileges, &c. which had been enjoyed by the ten principal burgeſſes, 
and inveſting the mayor and aldermen with the ſame powers for making 


laws, regulations, &c.; and alſo for managing, preſerving, diſpofing, 


letting, and demiſing the lands, tenements, goods, and chattels, of the 


mayor and burgeſſes, in the ſame extenſive words as in the preceding | 
charter of Car. 1. and Yotidem verbis, only ſubſtituting aldermen inſtead | 


of burgeſſes. The advowſon was granted to the mayor and burgeſſes, 


and their ſucceſſors, by the charter of Ed. 6. Beſides this many entities | 


were read, by which it appeared that the ſeal of the corporation had 
always been under rhe power of the mayor and aldermen only. There 
were conſtitutions 100 years old, preſcribing what order ſhould ve ob- 
ferved by the mayor and aldermen in putting the ſeal. Every leafe, or 


deed, or other act , to the revenue of the corporation, had beca 
e 


done by the mayor and aldermen, and there was no evidence of any m- 


tance where the body at large had voted for a clergyman. When the 3 


preſentation has been made by the mayor and aldermen, it was made in 


the name of the corporation; but, in the year 1713, they preſented, in 


the name of the mayor and aldermen only, and ſo continued fince. Lord 
MaNSFIELD.—Leave was given for a new trial without cofts, and the 


meaning of that was to move on the queſtion of law : and ſuppoling the 


uſe eſtabliſhed by the verdict could not be ſupported in law, the verdiit 
was to be entered for the plain:if; for this was only to inform the 


Court. The reſtriction of the preſentation at large to the ſelect body is 
the moſt reaſonable reftriftion that can exiſt. A popular election of a I 
miniſter raifes fumes and heats among the pariſhioners, and tends much 


to deftroy chriſtian charity. The queſtion is, Whether, on the con- 


ſtruction of this charter, the Court is warranted to ſay that the king who W 
granted the charter, and the corporation who took it, meant that the 
preſentation ſhould be made by the mayor andaldermen only ? The ad- 
vowſon is granted to the corporation; ſo is the power of making 9 


laws, though that power is to be executed by the ſelect body. The word» 


of the charter are very particular: firſt, there is a general power to 


make by-laws, under which they may make every by-law on the ufd 


ſubjects; and then it adds, that they ſhall make by-laws concerning the 
letting of land, &c. goods and chattels, &c. as it is given in ſuch a lage 


manner, it is a demonſtration that they ſhould have the management 


of the revenue. They cannot take for their own uſe the profits of the 


lands, &c. ; that would be an abuſe : but the charter implies ſtrong) 


that they ſhould have the management of them; the uſage is uniform If 
that they have had it; they have made mortgages, leaſes, &c- and hae 


executed bonds, If it were doubtful, ſuppoſing the queition to have 


_ ariſen recently, the uſage is a ſtroug information of the true conſtruction. | 
I thought ſo at the trial; and think now, that without reſorting te * E 
by-law, by the conſtruction of the charter, with the uniform uſage under Wl 


ir, the mayor and aldermen onlyought to have the diſpoſal of the e 5 
; ; $ *, 
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the uſage in this caſe, on the words of the charter alone, I 
think the county juſtices are not excluded, there being no 
expreſs words for that purpoſe. —GRose, J. agreed that it 


was the intention of the ccown only. to grant the borough 


juſtices a concurrent juriſdiction with the magiſtrates of the 
county, Judgment for the defendants. 
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Aud where two ſets of magiſtrates have a concurrent The King v. 
juriſdiction, and one appoints a meeting to 22 the licenſes, T. Sainſbay, 


their juriſdiction attaches, ſo as to exclude the others ap- 


eq. / al, 
Mic. Ter. 


pointing a ſubſequent meeting, though they may all meet za Geo. 3. B.R. 
together on the firſt day. But if, after ſuch appointment, the4 Ter. Rep. 45t- 


other ſet of magiſtrates meet on a ſubſequent oy and grant Ven 


other licenſes, their proceeding is illegal, and the ſubject of an 
indictment.—On the trial of an indictment againſt the de- 
fendants, two jultices of the peace for the ton and borough 
of South wark, in unlawfully and wrongfully meeting together, 


as juſtices, for the purpoſe of granting ale-licenſes, and un- 


lawfully and wrongfully granting their licenſe to one Hedger. 
A ſpecial verdict was found, in ſubſtance as follows: after 
ſtating that the corporation of London were a corporation 
by preſcription, it ſet forth three ſeveral charters, 1 Ed. 3. 
23 Heu. G. and 4 Edw. 6. by which [inter alta) the mayor, 
recorder, and ſuch of the aldermen of the city as have paſſed 
tie chair, are appointed juſtices of the peace for the town and 
borough of Southwark; hut neither of thoſe charters con- 
tained a non- intromittant clauſe as to the juſtices for the county 
of Surrey. That the mayor and aldermen of the city, who 
have borne the office of mayor, and the recorder for the time 


being, have been uſed and accuſtomed to hold ſeſſions of the 


peace within and for the town and borough of Southwark 
four ticaes in every year, and, for forty years and upwards, 
have licenſed perſons to keep al-houſes in the ſaid town and 
borough z but they have not been accuſtomed to act as juſtices 
of the prace there in any other manner. That the town and 
borough of Southwark is within the county of Surrey; and 
the jultices appointed for the county have been accuſtomed to 
act in Southwark, and to licenſe perſons to keep alehouſes 
therein. That the general quarter-ſeſhons have been uſually 
holden once in every vear within the borough, and the three 
other leſſions in other different places in thecounty. The verdict 
then (tated, that A. B., C. D., &c. (the juſtices for the county 
mentioned in the indictment) were, on the 4th and 11th of 
deptember, 1787, juſtices of the county of Surrey, and 


As rox, ].—I think that it is right not to go on the ſuppoſition 
ef the by-law, bur that this uniform uſage is a good conſtruction of the 
charter. WiLLEs and ASHHURST, jultices, of the ſame opinion, 
bile diſcharged. : 
1 acting 
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acting in and for that diviſion in which Southwark lies. 
That certain juſtices of the county, acting in and for the 
diviſion in which Southwark lies, on the 15th of Auguſt, 
1787, iſſued their warrant under their hands and ſeals, and 
thereby appointed a general meeting of the juſtices of the 
county, acting in and for the faid divition, to be hoiden on 
the 4th of Septeinber then next following, at a certain place 
therein mentioned, for the purpoſe of licenſing perſons to 
keep common inns and alehouſes within the ſaid diviſion; 
and that, in purſuance of ſuch warrant, the ſaid general 
meeting in the ſaid indictment mentioned, was held on the 
faid 4th of September, by and before A. B., C. D., &c. 
That, at that mecting, J. Hledger applied to thoſe juſtices for 
a licenſe, u ho did not grant it, but poſtponed the further 
conſideration of it till the 11th of September, to which day 
that meeting was adjourned. That, at the adjourned meet- 
ing held, &c. thoſe juitices refuſed to grant a licenſe to J. 


 Hedger. That, on the 25th of Auguſt, 1587, the defendants, 


then being the mayor and aldermen of the city of London, 
who had paſſed the chair, iſſucd their warrant for holding a 
general meeting of the juſtices in and for the town and bo- 
rough of Southwark, on the 14th of September then next, at 
a certain place within the borough, for the purpoſe of grant- 
ing licenſes, &c. in purſuance of which a meeting was held 
by the defendants on that day, which was adjournet to the 
18th of September, when they granted a licenſe to Hedger. 


That, at this adjourned meeting, and before the defendants 
] 89 


licenſed Hedger, they had notice of the general meeting held 


by the juſtices of the county, and of their having refuſed to 
grant a licenſe to Heger. Lord Kenyon, Ch. J.— That 
the king may grant a commiſſion of the peace for a county, 
and that the juriidiction of ſuch juilices may pervade the 
whole county, cannot be doubted ; neither can it be diſputed 
that he may grant commiſſions of the peace for any particular 
diflrict in the county, and that that ſubdiviſion may have 
juſtices of its own, excluſive of the juriſdiction of the juſtices 
of the county at large ; but the latter can only he effected by 
a non-intromitiant clauſe, prohibiting the county juſtices from 
interfering in chat diſtrict. This doctrine was fully recog- 
niſed in Talbot v. Hubble, 2 Sir. 1154.3 from a manuſcript 
note of which it appears, that it was there taken as a datum, 
that the juſtices of the county would be excluded, 1 there 
were a non-intromittant clauſe in the charter granted to the 
ſmaller diſtrict, but not otherwiſe. In one of the charters | 
granted to the city of London where is an exprets p9xe!, 
conſtituting the mayor and certain of the aldermen Juirices 
of the borough of Southwark ; they are, therefore, charter 
jaſtices of that diſtrict; and that juriſdiction has never 
(J believe) been doubted. But another que/tion bas are 


an 


ing open the boxes, cheſts, and drawers, of the plaintiff, and 
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and which is proper ſhould be ſottled, Thether it he legal (for 
whether it be decent or decorous no perſon can doubt) for 
tws different ſets of magiſtrates, having a concurrent jurif- 
liftiom, to run a race in the exerciſe of any part of their juris 
dition ? It is of infinite importance to the public, that the 
acts of magiſtrates ſhould not only be ſubſtantially good, but 
alſo that they ſhould be decorous. The facts in this cafe 
xe ſhortly theſe: ſome of the juſtices for the county of 
durrey, having before them the ſtatute of 26 Geo. 2. and 
Fnowing that the licenſes ought to be granted on a certain 
lay and time, appointed a day, the 4th of September, for. 
licenling alehouſes in this diviſion, on which day they ac- 
cordingly held their meeting; and certain of the magiſtrates 
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of the city of London, who in general are competent to this I 
purpoſe, appointed another meeting on a ſubſequent day. 17 
But the juriſdiction of the juſtices, who had appointed the firſt " 


meeting, had attached before this time; not. indeed, ſo as to 
exclude the city juſtices from acting at the firſt meeting, for 
they might all have acted together; but it excluded the city 
juſtices of their juriſdiction to act on the ſubſequent day, 
On the general queſtion, therefore, | am clearly of opinion, 
lat the Surrey juſtices, and the magiſtrates for the city, have 
a co-ordinate juriſdiction within this diſtrict ; and that the 
meeting of the city juſtices in this caſe was illegal, the ju- 
{dition of the other magiſtrates having firſt attached. 
ASHHURST, J.— There being no words of excluſion in the 
city charters, it follows, as a conſequence, that the juſtices 
of the county have a concurrent juriſdiction in the borough 
of Southwark; if ſo, it alſo follows, that the juriſdiction of 
lolding the meeting, directed by the 26 Geo. 2. attached in 
ole magiſtrates who firſt gave notice of the meeting ; and 
was a breach of the law in the other magiſtrates, to attempt 
o wieſt this juriſdiction out of their hands: for what the 
law ſays ſhall not be done, it becomes illegal to do, and is, 
therefore, the ſubject of an indictment, without the addi- 
ton of any corrupt motives. And thongh the want of cor- 
ſuption may be an aufs er to an application for an informa- 
ton, which is made to the extraordinary juriſdiction of the 
Court, vet it is no aniwer to an indictment, wiere the judges 
re bound by the ſtrict rule of law. BULLER, J. of the 
ume opinion. — [ulgment for the crown. - 

The ſecretary of ſtute is not, as ſuch, a conſervator of the goth . Cars 
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peace; neither can he ifflue a general warrant to ſearch tormngton, ot at. *1 
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into, and examining, the private papers, books, &c. of the 
plaintiff, and taking and carrying away certain ch-rts and 
printed pamphlets ; there was a ſpecial juſtification, under 
a warrant from the earl of Halifax, one of the privy-counci!, 
and one of the principal ſecretaries of flate, whereby the de- 
fendants were authorized, takiag a conſtalle to their aſſiſtance, 
to ſearch for the plaintiff, mecticned in the ſaid warrant to 
be the author of certain ſeditious papers inſerted in the 
ce Monitor, or Britiſn Freehiolder;“ and him, the plaintitf, 
having tound, to ſeize and apprehend, and bring, together 
with his books and pamphlets, in tafe cuſtody before the 
Earl of Halifax, to be examined and further dealt with ac- 
cording to law, It appeared on the trial, that the defendants 
executed the warrant without a conſtable, and carried the 
books and papers to one Lovel Stanhope, wlio was law aſliſt- 
ant in the ſecretary of ſtate's office, and a juſtice of the peace, 
and no demand was made of the copy of the warrant, no did 
the plaintiff bring his action within {1x months. There ws 
a ſpecial verdict ſtating the facis, anch if the action could he 
ſuſtained, aſſeſſing 300!. damages to the plaintifl. Ihe caſe 
| | was fully argued, and on behalf of the detendants it was con- 
; tended, 1ſt, THAT @ ſecretary of Rate, as A JusTICE ok | 
CONSERVATOR OF THE PEACE, and theſe meſſengers acting 
under his warrant, are within the ſlat. 24 Geo. 2. c. 44. / 6, 
which enacis, that * no ation ſhall be brought againſt any 
| con/lable, or other officer, or any perſon, ating under a war- 
[ : rant of a juſtice, until demand be made of the peruſal and copy of 
1 | the warrant, and the ſame hath been refuſed or negleſted for ſix 
| days; and that no ſuch demand was ever made by the plaintiff 
. | in this caſe, and, therefore, the action did not lie againſi the di- 
| fendants, who were mere miniſterial officers acting under the ſecre- 
tary of tate, who was a juſtice and conſervator of the peace; 24ly, 
Tur the warrant, under which the defendant atted, was 7 
= -- Legal warrant, for that, at many different times, from the time , 
| the revolution ti/l this time, the lite warrants with that ii 
| againſt the plaintiff in this caſe had been granted by ſecretaries cf 
| | fiate, and executed by the meſſengers in ordinary fir the time 
| being.—BY THE COURT: Ihe ſecretary of ſtate is no con- 
; | lervator, nor a juſtice of the peace (1), guaf? iecreiary, ere 
Li { the 


— —— 


— 


(1) A ſecretary of ſtate is the keeper of the king's ſignet, wherewnh 


i the king's private letters are ſigned, and hr is not 4 conſervator of the T] 
Peace, Juſtice Rozeby, in 1 Lord Ray. 66. he is in the nat ire of a con- 

= ſervator of the peace; formerly he was nor a prixy-counſellor, or for 

cunfidered as a magiſtrate, He began to be ſignificant about the time þ| on 


| of the revolution, and grew great when the princes of Europe fent an: 
| baſſadors hither. —Same caſe, 2 Vi. 288, 289. By the common , 
neither ſecretaries of ate, nor Privy- counſchiors, are conſervators of rac 
| e ” Ea 
. ; pe abe, 
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che words of equity of the ftat. 24 Geo. 2. admitting him (for 
argument's ſake). to be a conſervator. The preamble of the 
ſtatute ſhews why it was made, and for what purpoſe: the 
only grantor of a warrant therein named is a juſtice of the 
peace ; ju/tice of peace and conſervator are not convertible 
terms, The juſtice is liable to actions, as the ſtatute takes 
notice, it is applicable to him who acts by warrant, directed 
to conſtables : a conſervator is not entruſted with the execu- 
tion of laws, which, by this act, is meant ſtatutes, which 
give juſtices juriſdiction; a conſervator is not liable to 
actions; he never acts, he is almoſt forgotten: there never 
was an action againſt a conſervator of the peace, as ſuch ; 


he is antiquated, and could. never be thought of when this act 


was made; and ad ea que frequenter accidunt jura adaptantur. 
There is no act of a conſtable or tithingman, as conſervator, 
taken notice of in the ſtatute; and we are all clearly of opi- 
nion, that neither the ſecretary of ſtate, nor the meſſengers, 
are within the ſtat. 24 Ges. 2.; but if the meſſengers had been 
within it, as they did not take a conitable with them accord- 
ing to the warrant, that alone would have been fatal to them, 
nor did they purſue the warrant in the execution thereof, 
when they carried the plaintiff and his books betore Love! 
Stanhope, and not before Lord Halifax; that was wrong, 
becauſe a ſecretary of ſtate cannot delegate his power, but 
ought to act in this part of his office perſonally.— The 
defendants, having failed in their defence under the ſtat. 
24 Geo. 2. we ſhall now conſider the ſpecial juſtification, 
whether it can be fupported in law, and this depends on the 


* af 


* 


peace, nor has any ſtatute ever wech any ſuch juriſdiction upon them. 
The office neither implies nor requires the authority of a magiſtrate, nor 
is it conſiſtent with the wiſdom or analogy of our jaw, to give a power to 
commit, without power to examine upon oath.— Same caſe, 11 Szate 
Trials, 317, 319. The ſecretary has no power to adminiſter an oath, or 
to take bail, and yet, for reaſon, and for other ences again fl the flate, he is 
in full exerciſe of the power to commit whatever was the original ſource 
of that power, as appears by the caſes of The Queen v. Derby*, Fortes. 140; 
The King v. Earbury +, 8 Mod. 177, 2 Barnard 346; and The King v. 
Kendal and Roe t, Skin. 596. 1 Suh. 346. 1 Lord Raym. 65. 5 Mod. 78; 
and theſe caſes the Court cannot overturn, —Same caſe, 2 7, 288. 
290. 11 State Trials, 323. 


— 


* Derby was committed by the ſecretary of ſtate, fr Hubliſting a libel, ce lled 
The Obſervator, and the Court held the warrant good and legal. 

+ Dr. Eurbury was arreſted and committed by warrant from the ſecretary of ſtate, 
for being the author of a ſedilicus libel, and his papers ſeized, and he was continued 
on his re. ognizance. 

t Kendal and Roe were committed by Secretary Trumbal, fer kigh-ireaſon, in 
aſſiſting the eſcape of Montgomery, and by Holt, Ch. J. held good, but tne pr. ſoners 
Vere bailed, | | 


3H4 Juriſdiction 


OMA SENT rtr. 


— 


* . 


ä ere be Ae 


840 


Jultites of the Peace. 


juriſdiction of the ſecretary of ſtate; for, if he has no Juriſ- 


diction to grant a warrant to break open doors, locks, boxes, 


and to ſeize a man, and all his books, &c. in the firſt inſtance, 
upon an information of his being guilty of publiſhing a libel, 
the warrant will not juſtify the defendants. Now the war- 


rant in this caſe was an execution in the firſt inſtance, witli. 


out any previous ſummons, examination, hearing che plain- 
tiff, or proof that he was the author of the ſuppolcd libels ; a 
power claimed by no other magiſtrate whatever. It was lett 
to the diſcretion of theſe defendants, to execute the warrant in 
the ablence or preſence of the plaintiif, when he might have 
no witneſs preſent to ſee what they did; for they were to ſeize 
all papers, bank bills, or any other valuable papers they mignt 
take away, if they were ſo diſpoſed; there might be nobody 


to detect hem. If this is law, it would be found in our 
books, but no ſuch law ever exiſted in this country; our law 


holds the property of every man ſo ſacred, that no man can 
ſet his foot upon his neighbour's cloſe without his leave; if 
lie does he is a treſpaſſer, though he does no damage at all; 
if he will tread upon his neighbour's ground, he mult juſtity 
it by law. The defendants have no right to avail themſelves 
of the uſage of theſe warrants ſince the revolution; for, if it 
began then, it is too modern to be law; the common law did 
not begin with the revolution; the ancient conſt. on, Which 
had been almoſt overthrown and deſtroyed, was then repaired 
and revived. The revolution added a new buttreſs to che 
ancient venerable edifice; this is the fuſt inſt.nce of an 
attempt to prove a modern practice of a private office, to 


make and execute warrants to enter a man's houſe, ſearch 


for, and take away, all his books and papers in the firſt m- 
ſtance to be law, which is not to be found in our books. It 
muſt have been the guilt, or poverty, of thoſe upon whom 


ſuch warrants have been executed, that deterred, or hindered, 


them from conicuding againſt the power of a ſecretary of 
Nate, and the ſolicitor of the treaſury, or ſuch warrants could 
never have paſſed for lawful till this time. We are m- 


clined to think the preſent warrant took its firſt rife from 
the licenſing act, 13 & 14 Car. 2. c. 33. f. 15. whereby 


authority was given to a meſſenger, under a warrant 
ot the ſecretary of ſtate, to fearch for books unlicenſed; 
and if they found any agairſt the religion of the church of 
En-land, to bring them before the ſecretary of ftate. Tt is 
ſaid, it is better for the government and the public to ſeize a 


libe! before it is publithed; if the legiſlature be of that opi- 


nion, they will m ke it lawful; but the twelve judges cannot 
make law. Upon the whole, we are all of opinion that this 
warrant is. wholly illegal, and void. — Judgment for the 
Plaintiff, 
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So alſo in this caſe, general warrants were held illegal and Money « al. v. 
void. — This was error from the Common Pleas, on a 8 
of exceptions. It was an action of treſpaſs and falſe im- Geo. 3. BR. 
priſonment, for breaking and entering the houſe of the de- 3 Burr. 1742. 
tendant in error (the plaintiff below), and impriſoning him S{&&R-555- 
for five days, .vithout any reaſonable or probable cauſe. 

The defendants below, now plaintiffs in error, pleaded the 
general iſſue, and alſo a ſpecial juſtification, ſtating his ma- 
jeſty's ſpeech, 19th April, 1763, and the North Briton, No. 
45, 23d April, 1763, highly reflecting on the fame, and pub- 
liſhed by one ahn Milles. That the Earl of Halifax was 
then ſecretary of ſtate, and a lord of the privy council ; and, 
upon information given him of the ſaid libel, and producing 
the ſame before him, 26th of April, 1763, he iſſued his war- 
rant in writing, under hand and ſeal, to the defendants and 
another, being four of his majeſty's meſſengers in ordinary, 
requiring them (taking a conſtable to their aſſiſtance) to ſearch 
for the authors, printers, and publiſhers, of the ſaid ſeditious and 
treaſonable libel, and to apprehend and ſeize them, together with 
their papers, and to bring them in ſafe cuſiody before the ſaid 
earl, to be examined concerning the premiſes, and to be further 
dealt with according to law. That the plaintiff, Leach, was a 
printer, and had pr-nted ſome former numbers of the North 
Briton (ſtating them); that, on the 27th of April, 1763, the 
defendants had information that he was the printer of No. 
45; and, therefore, they, with one Thomas Freeman, a con- 
ſtable, did enter the. plaintiff's houſe, the door being open, 
and ſearch for the printers of the ſaid libel; that they found 
the plaintiff, and his ſervants, reprinting a new edition of the 
North Briten; whereupon they took him into cuſtody, and 
kept him four days, till the Earl of Halifax had leiſure to 
examine him; and then, it appearing tht he did not print 
the ſame No. 45, he was diſcharged, which are the ſame, 
&.— Leach replies, De injurid ſud propria abſque hoc, &c. 
And thereupon, and upon the general iſſue aforeſaid, iſſue 
was joined, and came on to trial before Pratt, Ch. J. the 29th 
of November, 1764, at Guildhall; at which time a bill of 
exceptions was tendered by the defendant's counſel, and, on 
the loth of December following, was ſealed by the chief 
jultice, ſtating the proof of the facts in the declaration, and 
that the council for the defendants, in order to acquit the de- 
tendants under the general iſſue, did prove the king's ſpeech, 
libel, office of Lack Halifax, information, and warrant to the 
defendants, being his majelty's meſſengers (as before ſtated in 
their juſtification), and that it was the long and frequent uſage 
of office to grant and execute ſuch warrants, that they had ſuch 
grounds of ſuſpicion, and did ſuch acts, &c. as are ſtated in 
the ſaid plea ; and that it was proved, that the plaintiff was 
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not the author, printer, or publiſher, of the ſaid paper, No. 4c. 
Whereupon the council for the defendants inſiſted, on the 
benefit of the ſtat. 24 Ges. 2. c. 44. for indemniſying con- 
ſtables, &c. acting in obedience to the warrants of juſtices of 
the peace; and that the matters aforeſaid were concluſive 
evidence for that purpoſe, and to bar the action of the plaintiff. 
The counſel for the plaintiff inſiſted, that neither the de- 
fendants nor the Earl of Halifax were within the meanin 


of the ſtat. 7 Fac. I. c. 5. {which allows juſtices, and other 


officers, to give the ſpecial matter in evidence, on not guilty}, 
nor of 21 ; 4 I, c. 12, making the former perpetual, nor of 
24 Geo. 2. c. 44. nor entitled to the benefit thereof; and that 
the ſeizure and impriſonment of the plaintiff were not made, 
or done, in obedience to the ſaid warrant, nor had the de- 
fendants any authority thereby. That the chief juſtice declared 
bis opinion, that the ſaid matters were not ſufficient to bar the 
plaintiff” s action, and, with that direction, left the ſame to the 
jury, no found a verdict for the pl :1ntiff on both iſſues, with 


400l. damages. The counſel for the plaintiffs in error made 


three points: 1ſt, That the defendants had a right to plead 


the general iſſue, and to give the ſpecial matter in evidence, 
under 7 Fac. 1. c. 5; or, in other words, Lord Halifax, the 


ecretary of ſlate, was a juſtice of peace within the intention of 
that act; 2dly, That the evidence was ſufficient to entitle the 
defendants to a verdict which took in both the validity of the 
warrant itſelf, and the manner of executing it; 3dly, That 


they were alſo entitled to a verdict within the meaning or 


24 Geo, 2. c. 44. the plaintiff not having obſerved the terms 


required ” it. After the firſt argument, Lord MansFltLD 
] 


ſaid, a bill of exceptions ſuppoſes the evidence true, and 


gueſtions the competency or propriety of it. Whether 


there was a probable cauſe or ground of ſuſpicion, was a mat- 
ter for the jury to determine: that is not now before the 
Court.” So, & whether the defendants detained the plaintiff 
an unreaſonable time.“ But, if it had been found to have been 
a reaſonable time, yet it would be no juſtification to the de- 
fendants, becauſe it is ſtated, * that this man was neither 
author, printer, nor publiſher,” and if he was not, then they have 
taken up a man who 1was not the ſubject of the warrant, — TH 
THREE MATERIAL QUESTIONS are, 1ſt, « Whether 4 
c ſecretary of ſtate, acting as a conſervator of the peace by 
*« the common law, is to be conſtrued within the ſtatutes of 
« james the Firſt, and of the late king?” The protection of 
the officers, if they have acted in obedience to the warrant, 1s 
conſequential, in caſe a ſecretary of ſtate is within theſe 
ſtatutes. 2d. As to the arreſt being made in obedience to the 
warrant, or only under colour cf it, and without authority 
from it This queſtion depends upon the conſtruction of the 


Karrani, whether it muſt not be conſtrued to mean © ſuch 
| | | « perſons 
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. « perſons as are under a violent ſuſpicion of being guilty of 
e | « the charge ;” (for they cannot be concluſively conſidered as 
IM guilty, till after trial and conviction). The warrant itſelf 
imports only ſuſpicion, for it ſays, “ to be brought before 
© me and examined, and dealt with according to law; 
and this ſuſpicion muſt eventually depend upon future trial : 
therefore the warrant does not ſeem to me to mean conoluſive 
guilt, but only vzelent ſuſpicion. If the perſon apprehended 
thould be tried and acquitted, it would ſhew- © that he was 
not guilty, yet there might be ſufficient cauſe of ſuſpicion,” 
« To bring a perſon within 24 Ges. 2. the act mult be done 
in obedience to the warrant.” 3d. The laſt point is, WE“ 
„% THER this general warrant be god“ One part of it may 
be laid out of the cafe; for, as to what relates to the ſcizing 
his papers, that part of it was never executed, and, thereforc, 
it is out of the caſe. It is not material to determine, « Whe. 
ther the warrant be good or bad?“ except in the event of 
the caſe being within 7 Fac. 1. but not within 24 Geo. 2. 
At preſent, as to the validity of the warrant, upon the ſingle 
objection of the incertainty of the perſon, being neither named 
nor deſcribed, the common law, in many caſes, gives au- 
thority to arreſt without warrant; more eſpecially, where 
taken in the very act; and there are many caſes where par- 
icular acts of parliament have given authority to apprehend 
under general warrants; as in the caſe of writs of affiltance, 
01 warrants to take up looſe, idle, and diforderly people : but 
here it is not contended, that the common law gave the officer 
authority to apprehend, nor that there is any act of parliament 
which warrants this caſe ; therefore, it muſt ſtand upon prin- 
ciples of common law. Ir is not fit that the receiving or 
jueging of the information ſhould be left to the diſcretion of 
tie officer. The magiltrate ought to judge, and ſhould give 
certain ꝗirections to the officer. This is fo, upon reaſon and 
convenience. Then, as to the authorities: Hale and all 
others hold ſuch an uncertain warrant void, and there is no 
cale or book to the contrary.—lIt is ſaid, “that the uſage has 
cen ſo, and that many {uch have been iſſued {ſince the re- 
* volution down to this time.“ But an uſage, to grow into 
law, ought to be a general uſage, communiter uſitata et appro- 
bata, and which, after a long continuance, it would be mit- 
chievous to overturn. This is only the uſage of a particular 
othce, and contrary to the uſage of all other juſtices and con- 
lervators of the peace, —There is the leſs reaſon for regarding 
this uſage, becauſe the form of the warrant probably took its 
nie from a politive ſtatute; and the former precedents were 
inadvertently followed, after that law was expired (1), 
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(3). F he ſtatute for licenſing the preſs, 
WILVOr, 
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WILMor, J. declared, that he had no doubt, nor ever had, 


upon theſe Warrants; he thought them illegal and void. 
Neither had the judges YATEs or ASTon any doubt (upon 
this firit argument) of the illegality of them, for no degree of 
antiquicy can give ſanction to an uſage bad in itſelf: and they 
eſteemed this uſage to be fo. They were clear and unani- 
mous in opinion, * that this warrant was illegal and bad.” 
IT sroOD OVER FOR FURTHER ARGUMENT ; aud, in the 
next lem, Yorke, Attoracy-general, was to have argued for 
the plaintiiF in error, but declined it, as not being able to get 
over the objection that rhe defendants in error were not the 
authors, priviters, or publiſhers, of the libel. And he men— 
tioned a cate, before Lord Mansſield, at the Norfolk aſſizes, 
1761, where an officer, executing a watrant of a juſtice of 
Norfolk at large, in the county of the city of Norwich, was 
held not to be juſtifiable under the ſtat. 24 Geo. 2; and the 
caſe of Dawſen and Clerk, at the Middletex fittings, where, 
under a warrant to take up looſe and diforderly perſons, . 
conſtable took up a woman of character, and held that he 
could not juſtifſyx. Lord MAN SFIELHD remembered both 
theſe cates, and ſaid, he till continued of the ſame opinion. 
Where the juſtice cannot be liable, the officer is not within 
the protection of the act. The cate in Middleſex concludes 
exactly to the pieſent caſe; for here the warrant is“ to take 
up the author, primer, or publither;“ but they took upa per- 
ſon who was neither author, printer, nor publiſher; fo tha 
cale was a warrant © to take up a diforderly woman ;”” and 
the defendant took up a woman who was not fo. And he 
held the ſaine opinion now, he ſaid, as he did before, in tac 
caſe ut Norwich. — This makes an end of the pretent caſe; 
for this is a previous queſtion, and the foundation of tie 
defence tails The confequeuce is, that the judgment mult 
f be affirmed, 
Rev z. Fliſher, Jo ſlate upon an appeal, that thoſe againſt whoſe acts you 
and Rex. v complain are juſtices, is fo far an admiſſion of their juriſ- 
oy - dic ion.— On an appeal againlt the appointment of ove ers 
22 Geo. J. B.R- Gf the poor by James Hare and Themas Foy, who claimed to 
Cald. 135. be mayor and juſtices of the corporation of Taunton, to the 
| general quarter-feſſions. Ihe juriſdiction of the ſeſſions was 
queſtioned by (1) the reſpondents, upon the ground of their 


having, as a corporate bod, an excluiive juriſdiction; in 


order to prove this, they produced to the Court a lift of 


names (in which number were thoſe of James Hare and 
Themas Foy), as members admitted into the body co: por ates 
Written in a book uſuaily kept by the town clerk for tuch 
purpoſe, in which there were no ſtamps. No evidence was 
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offered of an admiſſion of James Hare and Thomas Foy, or 
of any other perſon claiming to be of the body corporate, 
upon ſtamped paper. IHE QUESTION was, Whether evi- 
dence of admiſſion, upon unſtamped paper, ought to have 
been received by the ſeſſions? In ſupport of the order of 
ſellons, quaſhing theſe appointments, the ſtat. 5 & 6 W. and 
M. c. 21. ſ. 3. which requires a ſtamp of one ſhilling upon 
every admiſſion to a corporation, was relied on; and it was 
contended that, to ſupport their juriſdiction, the magittrates of 
the borough ought to have ſhewn a gocd title to their offices: 
that they had not done this upon the appeal, and, conſe— 
uently, that their acts were void, Lord MANSFIELD, 
h. 12 There can be no appeal to the quarter-iefſions from 
the acts of perſons calling themſelves juſtices, and who are 
not ſo. If perſons exerciſe a juriſdiction, who are not en- 
titled, the whole is a nuliity, and the party aimed at need not 
pay any regard to it. /7 7%s, J. In their notice they {late 
them to be juſtices. Buller, J. I. 


9 


—_— 


he appeal is made, becauſe 
the juſtices have appointed, upon the ground of juriſdiction; 
and, at the hearing of the appeal, you fay, they have no 
juriſdiction. You have concluded yourſelves, —ZÞburſt, J. 
concurring, rule abſolute and order of ſeſſions guathed, 

In action of treſpaſs, aſſault, and filfe impriſonment, again{t Calborrnw. Ball, 
a juſtice of the peace, it was moved, that he might be . n 
mitted to pay twelve guineas into court, purſu-nt to the 221g. Rah. S 59. 
ſtatute 24 Geo. 2. he having omitted to tender amends: but, 
it not appearing that the astion was brought againſt him, as 
a juſtice, for things done in the execution of his office, the 
Court only granted him a week's time to plead. Before the 
expiration of which time, the plaintiiF's notice of action 
being produced, and proved by aikdavit, and it appearing to 
be brought for a ſuppoſed miſconduct in his oface, the Court 
granted the common rule for payment of the ſaid tum 1ato 
court, 

No action can be brought againſt a juſtice of the peace Lovelace v. 
for an act done by him in chat character, without giving him 8 
a month's notice of the writ, or proceſs, intended to be ſued out, 38 Geo. 3 B. R. 
as well as of the cauſe of action. — This was an action of? Ter. Re. 63 1. 
treſpaſs and falſe impriſonment againſt the defendant, for an 
act done by him as a juitice of the peace. At the trial it was 
objected, on behalf of the defendant, that the notice (1) was 
not conformable to the ſtat. 24 Geo. 2. c. 44. (2) in not ating 
At 


—ͤ l— 2 


(1) The notice was thus, Should, at or ſoon after the expiration of 
one calendar month, caz/e an action i he commenced and proſecuted againſt 
the defendant, in bis majeſiy s court of King's Bench, for, &c. 

(2) Tnis act enacts, © that no writ ſhall be ſued ont againſt, nor any 
copy of any proceſs at the ſuit of à ſubject ſhall be ſerved on, any juſtice 
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Juſtices of the Peace. 


what particular writ, or proceſs, the plaintiff intended to ſue aut, 


and what form of attion he intended to commence; and the caſe 
of Strickland v. Ward (1) was relied on in ſupport of the 
objeEtion ; but the objection was over- ruled. The cauſe 
then procecded, and the defendant obtained a verdict on the 
merits. It was moved to ſet aſide the verdict, as being con- 
trary to the weight of evidence; on which the countel for 
the plaintiff ſuggeſted, that the preliminary objection taken ar 
the trial, reſpecting the notice, was decifive ; in which caſe it 
would be immaterial to conſider, whether or not the jury had 
given a proper verdict on the merits ; accordingly it was 
argued on the formal objection. Lord KEN VON, Ch. J. 
Ever ſince the caſe of Strickland v. Ward, I believe it has 
been taken for granted, that ſuch a notice as the preſent is 
not a good one. And, if it is ſuppoſed that the learned 
Judge, who held the objection to be fatal in that caſe, decided 
in tavour of great men againſt perſons in inferior ſtations ot 
lite, his character is but little known to thoſe who make te 
ſuppoſition ; for, if ever there exiſted a man who was a firm 
guardian of the liberties of his country, and a liberal ſup— 
porter of thoſe who ſued for juſtice, it was the late Mr, 
Juſtice Yates. The learned judge ruled, that a notice under 
this act of parhament ought to be preciſe, and ſaid that the 


magiſtrate did right in not tendering amends, becauſe the 


notice was not conformable to the ſtatute; and if it were 
right then, a fortiori, it is right now, that deciſion having 
been acted upon for thirty years, and followed by ſeveral 


* 
— 


of the peace, for 2 by him done in the execution of his office, 
witil natict in writtng of ſuch intended writ, or proceſs, ſhall have been deli- 
vered to him, &c. at leaſt one calendar mouth before the ſuing out or 
ſerving of the ſame; in which notice ſball be clearly and explicitly contained 
the cauſe of action which ſuch party hath, or claimeth to have, again: 
ſuch juſtice, &c.“ g 
1) „ Strickland v. Ward, ſummer affizes at Wincheſter, 1767, cor. 
ales, J.— Action of treſpaſs and falſe impriſonment againſt the de- 
fendant, who was a juſtice of the peace, and had committed the plain''f 
for returning to the pariſh whence he had been removed. The notice 
given tothe defendant, purſuant to ſtat. 24 Geo. 2. was, that an an 
the caſe for falſe impriſonment and aſſault would be brought againſt h. 


The counſel for the defendant objected to the notice as inſufficient, b.. 
cauſe not conformable to the words of the ſtature, and tending to miſlcad 


the juſtice, who might know that an action on the caſe was imprope!, 
and ſuch whercon the plaintiff might be nonſuited, and, therefore, neglect 
to tender amends.— To this it was anſwered, that the words * afſav't 
and falſe impriſonment“ in the notice, ſufficiently ſpecified the cauſe af 
complaint; and that a juſtice, who would lie by and omit to render 


. amends, relying on fo trivial a miſtake, was not entitled to any favour 


from the Court.—YATEsS, J. held the notice inſufficient, as not being 
conformable to the words of the ſtatute, and ſaid, that he could not blame 
any juſtice, who, being troubled with an unjuſt action, ſhould lay ho'c ©: 
this or any ather trifling objection to nonſuit a plaintiff. —Tt was then 
deſired, that the point might be reſerved ; but the plaintiff was afrer- 
wards nontaed, upon the merits,” 1 
: 8&7. 


* 


Jultites of the Peate. 


determinations at Ni Prius; therefore, on the words of the 
act of parliament, requiring notice of the writ, or proceſs, 
intended to be ſued out, and on the authority of that caſe, fol- 
lowed up as it has been by other deciſions at N Prius, 
| am of opinion that the notice given in this caſe was in- 


ſufficient, and that, therefore, the rule for a new trial muſt be 


diſcharged. ASHHURST, J. agreed. Gros, J. The words 
of the act of parliament are clear and poſitive. It is impoſ- 
lible to read them, without obſerving that two things are re- 
quired before an action can be brought againſt a magiſtrate ; 
one, that the plaintiff ſhall give notice in writing of the writ, 
or proceſs, that he intends to ſue out; the other, that ſuch notice 
ſhall alſo contain the cauſe of action. The former words are 
not immaterial; it is well known that there are ſome writs 
that the party may, and ſome that he may not, ſue out in 
ſuch a caſe ; and, if the plaintiff were to give notice that he 
intended to ſue out one of the latter kind, e. g. a guo minus in 
the court of King's Bench, the magiſtrate knowing that to be 
a deciſive objection, need not — amends, but may take 
advantage of the objection at the trial. Now in this caſe 
there was no notice of any writ, or proceſs, that the plaintiff 


intended to ſue out. I accede to the doctrine laid down by 


Mr. J. Yates in the caſe cited, and I have feverai times acted 


upon it at N Prius. The precedents of no'ices are alſo 


different from the notice given in this caſe. LAWRENCE, I. 
The only queſtion before the Court is, W hether or not the 
terms of the act of parliament have been complied with? for, 
if not, the action cannot be maintained. Now the act re- 
quires notice of the writ, or proceſs, intended to be ſued out, 
as well as of the cauſe of action; but no writ or proceſs 
whatever is mentioned in this notice, and, therefore, the 
plaintiff has noi complied with the ſtature. In addition to the 
cale already cite, there was another caſe in this court ſome 
years ago, which thews, that the terms of the act of parlia- 
ment muſt be purſued in the notice, Taylor v. Fenwick, M. 
23 Geo. 3. B. K. The notice was written by the attorney, 
and ſigned by him thus, “ given under my hand at Durham.“ 

he attorney, in fact, lived at Durham; but it was not ex- 
prefsly ſtated, that Durham was the place of his reſidence. 
On a motion in this court to enter a nonſuit, /allace and 
Lee contended, that what appeared on the notice was equi- 
valent to a poſitive allegation, that the attorney lived at 
Durham, Sed per Curiam : The ſtatute has preſcribed a 
torm which muſt be implicitly followed, and it admits of no 
equivalent, The ſtatute was made to introduce a ſtrictneſs 
ot torm in favour of juſtices, and it muſt be obſerved literally; 
and a nonſuit was entered. So here, as the terms of the act 
of parliament have not been attended to, this rule muſt be 


eiſcharged.—Rule diſcharged. , 
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ACTION. 


A PLAINTIFF cannot recover 
for the value of goods which he has 
weed to ſell and taken earneſt for, 
|| it appears that he afterwards refuſ- 
i! to let the goods go off his premiſes 
ill he had the money for them. Good- 
Wy, Shelton, Page I 

2, An action for dilapidations of a 
ſrebendal houſe may be maintained 
ya ſucceeding prebendary againſt his 
tedeceflor. Radcliffe v. D'Oyly. 257 

3. If one tenant in common reco- 


ers againſt another in ejectment by 


aul he may maintain treſpaſs for 
le me ſue profits. Goodtitle v. Tombs. 


3 
An action upon the caſe will lie 
wunſt the keeper of a priſon, for an 
ape upon meſne proceſs, though 
Us prifoner returns the ſame day, and 
a plaintiff proceeds to final judg- 
In apainſt him. Rawvenſcreft v. 
yer, eq. warden of the Fleet, 348 
5- The bailiff of a liberty who has 
N urn and execution of writs, is 
OL, III 


A 


liable to an action of debt for an eſ- 
cape, if he remove a priſoner, taken 


ate out of the liberty, and there deli- 
ver him into the cuſtody of the ſhe» 
riff. Boothman v. the Earl of Surrey. 
6. Debt lies againſt a ſheriff — = 
eſcape, to recover the whole debt and 
damages, if a defendant, taken in ex- 
ecution, be afterwards ſeen at large, 
for any the ſhorteſt time, even before 
the return of the writ, Harukius et 
-5 Aſſignees of Froft, v. Plomer and 
rt - 


againſt a gaoler, for the eſcape of a 
priſoner in execution, though the ef- 


3|cape were without the knowledge of, 


and without any fault whatever on the 
part of, the gaoler, who, in ſuch 
caſe, can avail himſelf of nothing 
but the act of God, or the king's ene- 
mies, as an excuſe. Al/ept v. * 
360 

8. If a debtor make his creditor 
and another perſon executors, and 


the creditor neither proves the will 
31 e nor 


in execution, to the county paol, fitu-- 
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nor acts as executor, he may main- 
tain an action againſt the other for his 
demand on the teſtator. A. and F. 
Rawlinſon v. Shaw, executor of Mood. 
bouſe. 
9. If 
an adminiſtrator on promiſes of the 
inteſtate, and the declaration is on an 
inſimul compulofſent with the adminiſ- 
trator, as ſuch of money due from 
the inteſtate : this does not make him 
perſonally liable. Secar v. Atkinſon, 
adminiſtratriæ of Atkinſon. 06 
10. Whether an action can be ſup- 
ported in England, on a contract 
which is void by the law of England, 
but valid by the law of the country 
where the matter was tranſacted, 
is a great queſtion, and has not 
yet been determined. RNobinſon v. 
Bland, -. 61 
See alſo Ass AuIr and JvusTicEs 
©F THE PEACE. | 


ACCOUNT STATED. 


Aſſumpſit on an account ſtated 
does not lie againſt an infant. True- 
man v. Hwft, 761 


ADMINISTRATORS. 


See EXECUTORs and ADMINISTR A- 
roks, CRE DTITOxs. 


ADMITTANCE. 
See CorynHoLD. 


ADVOWSON. 


By a deviſe of all the advewſons 
for which I have contracted, with di- 
rections for completing ſuch contracts 
(the teſtator being then under con- 
tract for the purchaſeof oneadvowſon), 
it does not appear clearly ſettled, 
whether an advowſon formerly pur- 
chaſed before the making of the will 


ſhall paſs. St. Fohn v. Biſhop of Win- 
cheſter. : 6 5 
AGENT. 
See FaAcTo®. 
AGREEMENT. 


Paro] evidence ſhall not be admit- 
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an action be brought againſt 


ted to contradict an agreement in writ 
ing. Mef es et al. v. Anſell et al, 4; 


ALE LICENSES. 


See INDICTMENT, InFormM AT ION 
and JusTices of the Pract. 


ALIENS. 


No habeas corpus lies for an alie 
enemy a priſoner of war, however il 
uſed or deceived. The caſe of thre 
Spaniſi Sailors. 7 


AMENDMENT. 


t. The return of the writ of cove 
nant in a fine was refuſed to be a 
mended, the deed to lead the uf 
being colourable, and the fine taket 


returi 
comn 
term | 
We re 
12. 


from A dying Woman. Lin jay nlarg 
Gray and wife. 57 nons, 


2. The term of a fine is not amend 
able. Heath v. Sir Join Eardley I il 
mot. 75 

3. Nor will the Court amend 
fine by a change of the chriſtian nam 


of a party. Robert Dixon v. Len 


Ind \ 
. « 
„er 


et ux. 8 4c 

4. A fine cannot be amended r. a 
increaſing the number of acres, Menn. 
deed of uſes being general, and tht a 
intent only proved by affidavit. Fri a i 
el v. Peach, b me 


5. On 2 the deed to lead th 
uſes, and a fine levied in conſequen 
of the ſame, the common recove 
ſuffered in this caſe was amended 
changing Ann, the wife of Hen 
Goodwin, to Elizabeth. Moyr \ 
Coulthard. 5 69 

6. Alſo a recovery was in this ca 
amended by a more accurate detcri 
tion of the vill and county from i 
deed to lead the uſes. V at/ms. - 
7. It is no objection to the pale 
a common recovery, that the ore , 
the names of the vouchees in! 
præcipe, at bar, and the ca 
ries. (Nor that the warrants of 4. 
ney of the ſeveral vouchees * 
ſeparate pieces of parchment.) „ 


ME OY: 9. T! 


vn 8. The Court will give leave to 


43 nend a miſtake in the writ of entry 
na common recovery. Vn Norman 
Croſs v. Grey. 606 
t endment can be al- 
rio 9. But no am 


bwed of a recovery, where the re- 
covery, as it ſtands, has lands of the 
yuchee to operate upon. Afton v. 
Ralgavin. 607 
10. If the return of a writ of ſum- 
Imons in a common recovery be on 
unday, and the vouchee died on 
at day, the recovery is bad. Swann 
 Brooe. 607 
11. The Court will not enlarge the 
return of a writ of ſummons in a 
common recovery, fo as to make a 
trm intervene between the teſte and 
the return. Barnard v. Woodcock. 615 
12. Tne like motion was made to 
large the return of the writ of ſum- 
nons, as in the laſt caſe of Barnard 
nd Woodcock, and received the 
m* denial from the Court. Gibbons 
; Stevenſon, 614 


* APPROVEMENT. 
l corporation being lord of a ma- 
{ed Dip, and having approved part of a 


om non, and leaſed it, a freeman is 
bot a competent witneſs, to prove 
at a ſufficiency of common was left 
vr the commoners ; for the rent muſt 
e reſerved for the uſe of the corpo- 
zuenq on, and, therefore, the objection 
juſt prevail, however ſmall the inte- 
et may be in reality. Burton v. 


dee alſo IncLosuRe Ac rs. 


ARREST, | 
m "I bailiff who has arreſted a priſon- 


fon meine proceſs may retake him 
Kore the return of the writ, though 
| voluntarily permitted the priſoner 
eſcape immediately after the arreſt. 
Winſon v, Matteſon et al, 349 


ASSAULT, - 


If a party proceed againſt a defend- 
A by action and indictment for the 
t aſſault, the Court will not com- 


de. 403 
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pel him to make his election. ner 
v. Clay, 738 


ATTORNEY GENERAL. 


See INFORMATION, No. 21. 


AUTHORS. 


See EnGRAvINGS. 


AWARD. 


1. Where the defendagt bound 
himſelf as adminiſtrator to abide by 
an award-to be made touching matters 
in diſpute between his inteſtate and 
another, and the arbitrators awarded 
that he, as adminiſtrator, ſhould pay, 
&c. it was held that he could not plead 
plene adminiſtravit to debt on the 
bond. Barry v. Ru/h. 497 

2. But a mere ſubmiſſion to an a- 
ward by an adminiſtrator is not an ad- 
miſſion of aſſets: and a promiſe by 
an adminiſtrator to pay the debts of 
the inteſtate, if there be no aſſets, is 


nudum partum. Pearſon et al. afſignees 


of Scott v. Henry, adminiſtrator of Hen- 
NY. 497 

3. But if an arbitrator, under a re- 
ference between A. and B. adminiſ- 
trator, award that B. ſhall pay a cer- 
tain ſum as the amount of A.'s de- 
mand, B. cannot afterwards object 
that he had no aſſets, but may be at- 
tached for non-payment. Wortbing- 
ton et al. v. Barlow, admini/tratrix. 


499 
BAIL. 


1. In error on a judgment, after 
a verdict upon a ſcire facias againſt 
bail, there muſt be bail to the writ of 
error; the /cire facias being a perſon» 
al action. Pulteney v. Townſon. 330 

2. The bail in error are liable to 
intereſt, from the time of the affirm- 
ance of the writ of error. Welford 
v. Davidſon. 345 

3- But the bail are not liable to pay 


{intereſt on the judgment, between 


the ſigning of the judgment, in B. R. 
and the affirmance of it in Cam. 
Scacc. Frith v. Leroux et al. 
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BANKERS. 


An indictment will not lie at com- 
mon law charging that the defendant 


deceitfully intending by crafty means 


and devices to obtain poſſeſſion pf 
certain lottery tickets, the property 
of 4. pretended that he wanted to 
purchaſe them for a valuable conti- 
deration, and delivered to 4. a ficti- 
tious order, &c. purporting to be a 
draft upon a banker for the amount, 
which he kpew he had no authority to 
draw, and that it would not be paid, 
by virtue of which he obtained poſ- 
ſeſſion of the tickets and defrauded 
the proſecutor of the value. , The 
King v. B. Lara. 745 


BANK RU PTS. 


A creditor, having ſold his chance 
of recovering his debt, is a good wit- 
neſs to ſupport a commiſſion of 
bankrupt. 


BARON AND FEME. 


1. When a deviſe is to the huſ- 
band and wife they take by entireties 
and not by moieties, and the huſband 
alone cannot by his own conveyance, 
without joining his wife, diveſt the 
eſtate of the wife. 
fone v. Parrati, 32 
2. A. deviſed lands in truſt, to pay 
the rents and profits to his daughter 
(whoſe huſband was then living) for 
her life, notwithſtanding her cover- 
ture, and not to be ſubject to any con- 
trol, & c. of her huſband, nor liable 
to any debts which he had or ſhould 
contract; afterwards the deviſor made 
a codicil, taking notice of the death 
of his daughter's huſband, wherein he 
ratified and confirmed his ſaid will: 
held that the daughter was entitled, 
under this deviſe, to the rents and pro- 
fits, & c. free from the contro! of any 


| Future hyſband, Beablev. odd, - 


3. A fine may be acknowledge 
de bene fe, by a feme covert without 
her huſband, where her huſband has 
previoutly acknowledged it and is a- 
broad. Moreau's Caſe. 1 
See alſo SETTILEM ENT. 3 


Doe ex dim Free- | 


BASTARDS. 


See MaRRIAGE, and LyiNG-iy 
WoMEN. 


BILLS OF EXCHANGE, 


1. A power of attorney, given by 
an executrix to act for her as execu- 
trix, does not authoriſe the acc+pt- 
ing of bills of exchange to charge 
her in her own right, though for 
debts due from her teſtator. Gardrer 


. Baillie, 49x 


2. But where the evidence was 
that the executrix had admiited that 
a bill, which had Heen accepted by 
Thornton, with the knowledge of the 
executrix, was for a juſt debt, and that 
it ought to be paid; this was held t9 
be ſufficient evidence of an authority 
given, to accept that particular bil, 
without reſorting to the letter ot attor- 
ney. Hewardet al. v. Baillie, cc 


Granger et al. a///gnees of of Baillie, 19 


Lloyd v. Ealing. 392 | 


| 


BOND. 

Where an obligor is ſeiſed of 3 re- 
verſion in fee, expectant on feveral 
eſtates tail; this reverſion, coming 
into poſſeſſion in the hands of us; 
heir, is then aſſets by deicent, to 
charge him with the debt, Smit) ct 
al. executors v. Parter et al. 689 


BOOKS. 
See INsPECTI10N OF Books. 


BRIBERY. 

An information was granted {ot 
attempting to bribe a privy counfet.or 
to procure a reverſionary patent of a 
office grantable by the king, under tie 
great ſeal. Rex v. Samuel I a 4 

7 


See alſo INFoRMATION, No. 20. 


CHALLENGE TO FIGHT. 
See INFORMATION» 

* COCK-FIGHTING. 
See INDICTMENT, No 1. 


COMMON. 


| , F. 
See APPROVEMENT. EVIDENT 


COMMON- 
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COMMON-PLEAS. 4. An entry in the court rolls of a 
Co N manor, ſtating the mode of deſcent 
* dee Ham LORFUT, wens of lands in the manor, is admiſſible 
CONCEALMENT. evidence of the mode of deſcent, 
| though no inſtances of any perſon's 
by See INSURANCE ON LIVES. having taken 8 = a prov- 
cu- 5 ed. Roe ex dim. Beevee v. Parker. 411 
t- CONSIDERATION. | . See alſo InsrecTiON of Books. 
ge Sce FRAUDULENT CONVEYANCE. 
for | COPY-RIGHT. 
Ne CONSIGNMENT. 8 
: Sdce ENGRAVINGS., 
499 See FACTOR, 
For CONSPIRACY. CORPORATIONS, 
95 See INDICTMENT, INFORMATION» An infant is not eligible to the of- 
the fice of a burgeſs in a corporation, 
that CONVICTION. where the charter docs not expre ſoly 
oe It was objected to a conviction, |authoriſe the corporation to grant in- 
rity iſt, That he was not ſummoned to | cohate rights. Rex v. Carter. 763 
bill, anſwer to the. charge: but it was Ste alto JusTICEs oF THE PEacCx. 
tors held, that as he did appear, and de- | 
trix nied the guilt, he waived the objec- COSTS, 
105 tion, 2dly, That it did not appear . If an action of aſſumpfit is 
that the witneſs was examined in tlie brought againſt an inhabitant of Mid- 
preſence of the defendant: but it gleſex by an adminiſtrator, and the 


© 1 - d 
ii age _ It may he beſumecs damages found are under 408. the de- 
1 ? - .* 
that the witneſs was examined in > | fendant is entitled, under ihe ſtat. 23 


ung preſence, Rex v. Roger Aiin. 68 1 Geo. 2. c 8 

3 2. c. 33. by which, in ſuch 
* er, alſo Fisn, Haw KERS and caſes, tlie plaintiff is not to have his 
* n | coſts, but to pay double coſts to the 
680 COPYHOLD. defendant, to have that ſuggeſted on 
* the roll in the ſame manner as if the 


1. If the heir apparent of a copy- 
holder in fee ſurrender in the life- time 
ot his anceſtor, and ſurvive him, the 
heir of ſuch ſurrenderor is not eſtop- 
ped, by that ſurrender of his ancel- 
tor, from claiming againſt the ſurren- 
deree. Goodtitle, ex dim. Fauliner, 
James Shade and Mary his wife, Sa- 
nael M ard and Hannah his awife, and 
Ann Robinſon v. Ann and William 
Mo, ſe. | 300 

2. One claiming as lord by eſcheat, 
may be admitted defendant in an 
ejectment, brought againſt the 


tenant in poſſetion, by tue leſſor of 


one claiming as heir at law. Fair- 
ram ex dim. Fowler et al. v. Sham- 
title, 305 


3. A ſingle admittance to a copy- 
old, is evidence to prove the cuſtom 


* a manor, for lands to deſcend to 
the 


plaintiff had tued in his own right; 
tor there is no exception as to admi- 
niſtrators in the ſtatute. Maſe v. y- 
burd. 33x 

2. But if an executor or admintt- 
trator be ſued, it is otherwite. Atl- 
way v. Burrows. 531 

3. The Court ſet aſide a judgment 
and warrant of attorney given to ſe- 
cure an annuity for a defect in the 
memorial; but (it being the caſe of 
an executor) without coſts. Dickenſon, 
executor v. Boyne. 531 

4. In this caſe, it was decided that 
if an executor declare on a trover and 
converſion in the teſtator's life-time, 
and alſo on a trover and converſion 
after his death, and be nontuited at 
the trial, he is not liable to pay coits. 
Cockerill and wiſe, executrix of Moody; 
v. Kynaſton. 532 


youngeſt nephew. Doe ex dim 
on v. Maſon, 320 


Ma 


5. But, in this caſe, where the 
| plaintiffs 


— 


— av ja. 
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plaintiffs declared in trover for the 
goods of the inteſtate, of which the 


wife, as adminiſtratrix, was poſſeſſed, 
and which came to the defendant's 
hands by whom they were converted, 
&c. The plaintiffs being nonſuited 
at the trial, the defendant obtained a 
rule for referring it to the maſter to 
tax the coſts for him, which rule was 
made abſolute without any cauſe be- 
ing ſhewn. Afterwards it was moved 
to diſcharge that rule, on the ground 
that the adminiſtratrix, having ſued 
of neceſſity in that character, becauſe 
it appeared at the trial that the goods 
had never come to her poſſeflion ſince 
the inteſtate's death, though the con- 
verſion was in her time), was not lia- 
ble to pay coſts. The rule to diſ- 
charge the former. rule difcharged. 
B.llard and wife, adminiftratrix v. 
Spencer, $33 


6. If an executor ſue as executor 


for money received by the defend- 
ant fince the teſtator's death to the 
plaintiff's uſe, and fail, he is liable 


to pav coſts. Goldthwayte and wfe, | 


executrix v. Petrie. $33 
. An executor on diſcontinuing 
his action, ſball pay coſts, where he 
has knowingly brought it wrong. 
Harris v. Tones, 535 
8. An exccutor ſhall pay the coſts 
of a non-pr:is. Alawes, executrix v. 
Saunders, | h 835 
9. But when this action is brought 
by miſtake, by a plaintiff, adminiſ- 
trator, he may have leave to diſcon- 
tinue, without payment of coſts. 
Bennet v. Coker. . 1 535 
10. Executors and adminiſtrators, 
plaintiffs, are liable to pay the coſts 
of a non- pros. Higgs, adminiftratrix, v. 
Wearry. | 


on a judgment as in caſe of a non- 
ſuit, under the ſtatute 14 Geo. 2. c. 


17. Booth et al. exccutors, v. Holt. 


36 

12. Executors and REO 
are liable to coſts in error in caſes 
where they would be liable in the 
original action. V'i!liams et al. execu- 


. Brabam v. Riley, 536 


| 235 
11. Executors are not liable to coſts: 
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See alſo Hicnwavs and Tory. 


PIKES, INDICTMENT, IxToRMATIOx. 


COUNTY-RATE. 


The ſtat. 18. Geo. 3. c. 19. which 
enables the Court, in certain caſes, 
to make an order on the treaſurer of 
the“ county, riding, or diviſion,” where 
the offence was committed, to pay the 
proſecutor and his witneffes their ex- 
pences, extends to inferior diſgricht, 
having juriſdiction to try felons, and raif- 
ing their own rates, ſimilar to the 
county rates. The King v. John Myers, 

| 561 


CREDITORS. 


A creditor has a right, ex debito juſ- 
titiæ, as well as the next of kin, to ſue 
upon an adminiſtration bond, in the 
name of the archbiſhop, or his ordi- 
nary. The Archbiſhop of Canterbury v. 
Houſe, 515 


See alſo IxsoILIVENT DERTORsõ. 


DAMAGES. 


If, on an execution againſt one of 
two partners, the partnerſhip goods 
are taken and ſold, the ſheriff is to pay 
over to the other a ſhare of the pro- 
duce, proportioned to his ſhare in the 
partnerſhip effects. And the Court 
will direct it to be referred to the maſ- 
ter, to take an account of the ſhare of 
the partnerſhip effects; and that the 
ſheriff ſhall pay a part of the money 
levied, equal to the amount of ſuch 
ſhare. Eddie v. Davidſon. 471 

But if A. recover in tort againſt two 
defendants, and levy the whole da- 
mages on one, that one cannot reco- 
ver a moiety againſt the other for his 
contribution; although it is otherwiſe 
in aſſumpſit. Merryweather v. Nixan. 

x | 47! 


DEAD BODIES. 


An indictment charging the defend- 
ant with entering a certain burying 
ground, and taking a coffin out ot the 
earth, from which he took a dead bo- 
dy, and carried it away for the pur- 
poſe of diſſrcting it: was on motion 


iu 


di 


in arreſt of judgment, held good. The 


King v. Lynn. | 135 
DEBTORS. 


See CREDITORS and INSOLVENT 
DeproRSs. 


DEEDS. 


A limitation in a deed, cannat be 
united with one contained in a will. 
Doe, leſſee of Fonnereau v. Fonnereau. 144 

The like point, Habergham et al. v. 
Vincent et al. 152. ; | 

A conveyance of an infant mort- 
gagee is binding, and cannot be avoid- 
ed by entry during infancy. Zouch ex 
dim. Abbot and Hallet v. Parſons. 751 

See alſo FRAUDULENT Conver- 
ANCE, 


DELIVERY of GOODS. 
A plaintiff cannot recover the value 


of goods ſold, although he has taken 


earneſt for the ſame, if he afterwards 
refuſed to deliver them, till they were 
wholly paid for. Goodall v. Skelton. 1 


DEMURRER TO EVIDENCE. 


1. On a demurrer to evidence, 
every fact which the jury can infer, 
in favour of the party offering it, from 
the evidence demurred to, is to be 
conſidered as admitted. Coct/edge v. 
Fanhhaw. 

2. On a demurrer to circumſtantial 
evidence, the party offering the evi- 
dence is not obliged to join in demur- 
rer, unleſs the party demurring will 


— 


diſtinctly admit upon the record every 


fact and every concluſion, which the 

evidence offered conduces to prove. 

Gib/on and Fohnſon. v. Hunter. 2 
DESCENT. 


See Dxvrses, EsTATE, GaveL- 
KIND, and Heir. | 


DEVISES. 


Who may deviſe, 
1. Lands will paſs by a will made 


defore a recovery is completely ſuf- | 


fred, if the will be after the deed to 
lead the uſes. Selwyn v. Selwyn 
2. A perſon, having a poſſibility 
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coupled with an intereſt, may deviſe 


the ſame. Roe ex dim. Perry v. Jonec 
et al. | — IM 

3. The teſtator ſurrendered copy- 
hold premiſes to the uſe of his will; 
afterwards he ſurrendered the pre- 
miſes, to the intent that they might be 
ſettled to certain uſes, but no admiſ- 
ſion was had under this ſurrender; 


afterwards he deviſed the premiſes by 


his will, and it was held that the old uſe 
in fee was not taken out of him by the 
new limitations and ſurrender of his 
will; and, therefore, that he had no 
occaſion to be re-admitted to it, for 
the purpoſe of ſurrendering to the uſe 
of his will, but ſhould be conſtrued 
to be in, as of his old eſtate. Thruf- 
out, ex dim. Gower v. Cunningham, 16 


Who may take. 


4. Lands, &c. are deviſed to B. 
for life, and, after his deceaſe, to all 
and every ſuch child or children of 
B. as ſhall be living at the time of his 
deceaſe : held that a poſthumous child 
of B. ſhall ſhare equally with thoſe 
who were born in his life-time ; for an 
infant en ventre ſa mere is conſidered as 
born, for all purpoſes which are for 
his benefit. Doe, on the demiſe of 
Clarke, v. Clarke, | I7 

5. If a deviſe be to 4. by name, 
with a deſcription annexed, not ap- 
plicable to A. but ſhewn by parol evi- 
dence to be applicable to B. ſo that it is 
uncertain which was intended, the de- 
viſe is void, and the heir at law ſhall 
take; and no paro] evidence can be 
admitted to ſhew, that previous to the 
making of his will the deviſor had de- 
clared that he meant to leave the pre- 
miſes to 4. But parol evidence may 
be admitted, to ſhew that the name of 
A. was inſerted, by miſtake, for the 
name of B. Thomas v. Thomas, 18 

6. A deviſe to the heir of M. may be 
good as defignatio perſonæ, and he may 
take in the life-time of M. Goodright, 
on the demiſe of Brooking, v. White. 21 

7. The teſtator deviſed his eſtate in 
truſt to receive the rents and profits 


9 during the lives of his four daughters, 


and the ſurvivor of them, and after- 
_ wards 


. 


. 
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wards to pay ſuch rents and profits to 
and amonglt ſuch ſurvivor, and the 
child and children of ſuch my daugh- 
ters, who ſhall firſt happen to die, 
held that the rents and profits ſhould 
be divided among the four daughters 
immediate, ard not left to accumu- 


late. Saunders et al. v. Lowe. 22 


8. The teſtitor deviſed to truſtees 


in truſt to and for the uſe and behoof 


of the heirs male of the body of my 
nephew, John Aſhwin; and in de- 
fault of ſuch iflue male, then to the 
uſe and behoof of the heirs male cf 


the body of my nephew, Richard 


Aſhwin ; and in default of ſuch ifſue, 
then to and for the uſe and behoof of 
all and every the grandchildren of my 
late brother, John Aſhwin, deceaſed, 
and the grandchildren of my late fiſ- 
ter, Sarah Morris, deceaſed ; held tha 
all the grand-children in e, at the 
time when the deviſe veited, were 


_ equally entitled to take. PLaldwin v. 


Karver. 23 

9. A. deviſed lands in truſt, to pay 
the rents and profits to his daughter 
(whoſe huſband was then living) for 
her life, notwithſtanding her cover- 
ture, and not to be ſubject to any con- 
trol, &c. of her huſband, nor liable 
to any debts which he had or ſhould 
contract; afterwards the deviſor made 
a codicil, taking notice of the death 
of his daughter's huſband, wherein he 
ratified and confirmed his fad will: 
held that the daughter was entitled, 
under this deviſe, to the rents an 
profits, &c. free from the control of 
any future huſband. beable V. Dodd. 2; 

ic. A deviſe to the right heirs ol 
huſband and wife, is a devife to ſuch 
perſon as anſwers the deſcription of 
heir to both, namely, a child of both; 
and if no preceding eſtate be given 
to the father and mother, ſuch child 
ſhall take as a purchaſer. Koe ex dim. 
Nightingale and Varyhis wife, v. Quart. 
ty and ( onſtantia his cb‘. 28 

11. A deviſe to truſtees till A. ſhall 
attain the age of twenty-four, and 
when he ſhall attain that age, to him 
in fee, gives him a veſted intereſt, 


' 


which will deſcend to his heirs, 
though he die before. Doe ex din, 
HJ heedon v. Lea. T 
12. On a deviſe to ker nephew-in. 
law, John Freeſtone and Lucy his 
wife, and to their heirs and aſſigns for 
ever, held that they took by entiretic« 
and not by moieties, and that the huf— 
band alone could not by his own con- 
veyance, without joining his wite, di- 
veſt the eſtate of the wife. Doe ex dim. 
Lucy Fr. ſtone v. Edward [arratt and 
Mary his wife. | 32 
13. A deviſe to a child in vent. 
Ja mere at the time of the father" 
death is good, becauſe as that contin- 
gency muſt neceflarily happen within 
leſs than nine months after the death 
of a perſon in being, that conſtruction 
will introduce no inconvenience, 
Long v. Blackall. 34 
14. Where there is an expreſs li- 
mitation of a chattel by words, which, 
if applied to a freehold, would create 
an expreſs eſtate-tail, the whole in- 
tereſt veſts abſolutely in the firſt taker, 
and a limitation over of ſuch a chat- 
tel is too remote to take eſtect. He- 
ex dim. Mary Lyde v. Ann Lyde. 35 
15. Theteſtator deviſed to hisgrand- 
ſon, T. B. Peake, and the heirs law- 
ful of him for ever; but in caſe he 
ſhould happen to die and leave no 
lawful heir, then to the next eldeſt 
ſon or heir of D. P.; held that this 
deviſe over to the next eldeſt fon was 
good. Coodtitle ex dim. Peale v. 
Pegden. | 37 
16. If a freehold leaſe for Ives be 
limited to A. and the heirs of his bo- 
dy, with remainders over, A, may 
diſpoſe of the whole and defeat the 
remainders, by any conveyance dure 
f 5 . 1 
ing his life-time. Doe ex dim. Plate 
v. Luxton, | 37 
17. A. having three daughters, J. 
C. and D. by will gave a {mall legacy 
to B. and C. and then gave 4 leaſehold 
eltate to D. but if {he died wi bout 
having child or children, then to B. 
and er her, to her child or children: 
D. had a child, who died in her oe 
time ;—held that D. took the ablviutr 
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tereſt in the term, and, conſequent- 
lv, that ſhe might difpole of it by will. 
eatley ex dim. Kni,ht and Ann hi, 
wiſe v. J. Riggs 39 


Wl hat avill paſs under general N ords. 


13. A. being ceſtui que truſt ofa term, 
crwards purchaſes the fee in his 
on name, and deviſes the premiſes 
„ fee to his heir, whom he makes 
executor and refiduary legatee, and 
Ge: held clearly that the term ſhall 
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his ſeveral meſſuages, lands, tenements, 
and hereditaments, Which he was ſeiſed 
of, intereſted in, or entitled to, to his 


ſon for life, with ſeveral limitations 


over, it was held that the deviſe did 
not paſs the leaſehold property. Pi, 
tol v. Riccard/on, 49 

25. By a deviſe, “ all the reſt and 
reſidue of my eſtate, of what nature 
or kind ſoever,“ freehold and copy- 
hold lands not particularly devited by 


the will, will paſs. Doe ex dim. Bait, 


go with the fee to the heir, and not 10 et al. v. Chapman, + 52 


the perſonal repreſentative. Goodright 


26. Uhe teſtator, after directing a 


ex dim. Francis Hool: v. Joſeph Sales, 41) fale of his real eſtate in cafe his per- 


19. A metfſuoage, &c. will, under 


{onal eftate ſhould not be ſufficlent to 


ſpecial circumſtances, paſs lands in aſ pay all his debis, legacies, and funeral 


deviſe by will. Gulliver ex dim. of 
Teffreys v. Fonts. | 43 

20. Lands uſually occupied with a 
bovſe, will not paſs under a deviſe of 


 expences, deviſed all the reſt, reſidue, 
and remainder, of his real and perſonal 
eſtate whatſoever and whereſoever, to 


his wife, her heirs, executors, and ad- 


"1 meſſunge, with theappurtenances,”| miniftrators. After his death the will 


unleis it clearly appears that the teſta- 
tor meant to extend the word “ ap- 
purenances” beyond its technical 


rte. Buck, Iaſte of Whalley Cu 


and wife, et. al. v. Burton. 44 


21. The like point where the teſta- 
tor deviſed to Catharine Whitburne 
and her heirs, all that his copyhold 
mefiuage with all outhouſes, gardens, 


ad appurtenances to the fame be- 


longing. Doe ex dim. Lempriere v. 
Martin. 46 

22. The like point. Doe ex dim. 
Vaninah Clements v. Collins. 47 

23. The teſtator being ſeiled 212. 
0! 230 acres of land, part of a farm in 
the county of Kent, which farm con- 
tained 390 acres, and alſo poſſeſſed of 
162 acres the reſidue of ſuch farm, 
under a leaſe 3 and the whole of the 
arm being in the occupation of one 
tenant, deviſed all his me ſſuages or te- 
nements, houſes, farms, lands, wood- 
lands, hereditaments, and real eltate, 
v hatſoe Ver and whereſoever, unto Ri- 
Chard Bettinſon, &c. : and it was held 
that the leaſehold part of the farm paſſ- 
ed. 7homas Lane v. Farl Stanhop*. 49 

24. But where the teltator being 
ſciſed ot treehold eſtates, and alſo poſ- 
led of two leaſehold farms, deviſed 
a his manors, &C, and all and every 


was proved, and out of his perſonal 
eſtate all his debts and legacies were 
paid, and there was no occaſion to 
call in the aſſiſtance of the real eſtate: 
heldihat his wite was entitled to the real 
eſtate? Cood!itle ex dim. Hart v. Knot. 35 

27. A general reſiduary deviſe will 
not carry a reverſion which is, in the 
fame will, deviſed to the teſtator's 
right heirs, unleſs under ſpecial cir- 
cumitances. Sith ex dim. Lavi ve 


SAundcrs. 54 


28. A deviſe of all his real eitates 
in the coubties of Glouceiter and 
0 — — 
Worceſter, and elſewhere in England, 
and the reveriion and reverhons of 
ſuch eſtates, was held to paſs the re- 
verſion of eflates in Osfordſhire and 


Wiltthice, Freeman v. Dude of (han- 
dots. 57 
20. The like point. Athns v. At- 
Hyn. 97 


30. A deviſe of all that my part, 
purpart, and portion, of and in the 
tenement called and known by the 
name of Henfon, the teſtator being 
{ered only of one moiety, will pals a 
motety in reverſion, as well as that in 
poſſeflion. Dee ex dim. Philips v. 
Philips. 99 
31. The teſtator having deviſed his 
real «Nate, added, “ but in cale either 


3K „ 


! 
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or both of my children ſhould die be- 
fore the deceaſe of my wiſe, then 
thoſe legacies which are here leſt 
them, ſhall return unto my wite Eli- 
zabeth for her ſole uſe and benefit, 
and for her to diſpoſe of freely as ſhe 
might think fit.” And it was held 
that thoſe words of remainder ope- 
rated on the teal eſtates before given 
to the ſon. Hardacre v. Naſh. 59 

32. The teftator gave to his ſervam, 
J. Lemon, an annuity of 4ol. to be 
paid him yearly by his truſtees and 
executors, for his life, directing that 
J. Lemon's receipt only ſhould be a 
ſutticient diſcharge to his truſtees and 
executors; and charging his freehold 
mefluage in Wincheſter with the pay- 
ment of the annuity : “ and alſo, all 


the reſt, reſidue, and remainder of my 


eltate and effects, of any and what 
nature or kind ſoever, or whereſo- 
ever, I give and bequeath the ſame 
unto C. Buckner and J. Robinſon, 
their executors or adminiſtrators in 
truſt, that they ſhall from time to time 
add the intereſt thereof to the princi- 
pal ;” held that the houſe at Wincheſ- 
ter, there being no ſpecific deviſe of it 
in the will, did not paſs to the de- 
tendant C. Buckner, the ſurviving 
truſtee and executor, but that the 
fame defcended as being undeviſed 
and undifpoſed of by the will to the 
teſtator's heir at law, Doe ex dim. 
Spearing v. Fuckner. Or 

33. A naked truſt does not paſs un- 
der a general de viſe. Roe ex dim. 
George Reade v. II. Reade. 62 


34. A deviſe as follows: © I give 


being then under contract for the pur. 


chaſe of one ad vowſon), an advos fon 


formerly purchaſed before the making 


of the will, ſhall paſs. Goodyer Si. 


John, eq. v. Lord Bi gef Winches | 


and Robert Hill, clerk, 65 
36. A deviſe to H. of an entire 


farm in the occupation of B. which! 


included a ſmall parcei of marſh land, 


was held not to be diſmembercd by a 


ſubſequent deviſe in the ſame will of 
all the teſtatrix's marth lands to . 


ſhe having a large eſtate in marſh | 
lands beſides, which was let to a (+. | 
parate tenant. Holaſaſt ex dim. Hitch. | 
cock v. Pardbe, ęſq. 68] 


37. A deviſe of all my eſtates in 


A. to my niece and her heirs (the teſ- 


tator having only a copyhold in fee, 


and a long term of years in that pa- | 
rifh), will carry both thoſe inter eto 


the niece, if ſo intended by the teſta- 


tor, though there is a bequeſt of all 
his goods and perſonal eſtate to B. 


Roe, ex dim. Pye v. Bird, 69 

38. A. being ſeiſed in fee of te- 
vera] freehold eſtates, and alſo poſ- 
ſeſled of a leaſehold rectory for lives, 
deviſed “ all his manors, meſſuages, 
lands, tenements, tithes, and heredita» 
ments, and all his real eſtate what- 
ſoever (except what is thereinatter 
mentioned and deviſed), to truſtees” in 
ſtrict ſettlement ; he charged his leaſe 
hold with rent-charges to two of | 
younger children, and directed that 
when any of the lives dropped the 
leaſe ſhould be renewed, and the names 
of thoſe two children put in, of whom 


Bovington in the tenure of John Smith, | by the general words of the deviie, 
ſubject to her diſpoſal in as full and | but that 4.'s eldeſt ſon and heir 190k, 


abſolute a manner as l could diſpoſe 
of the fame it living,” will paſs wood- 
lands forming a part of that farm, 


though the teſtator had excepted the 


ſame in a leaſe to the tenant, and kept 


them in his own hands. Goodtirle ex 
dim. I arl, Vi. v. Paul. 63 1 
falte recital. Mary Hgerrat v. Oallev. 7; 


35. By a deviſe of all the advow- 
ſons tor the purchaſe of which I have 
contracted, with directions for com- 
pleting ſuch contracts {the teſtator 


as ſpecial occupant, on the death o- A, 
Sheji.eld, bart. v. Lord Mulgrave. 79 

39. Lands purchaſed ſubſequent i0 
a general deviſe, may, under Patt aua 
circumſtances, paſs thereby. Re ex 


dim. V. Hale v. Wegg, et al. | "3 
40. Premiſes will not pals under 4 


Il bat <vords will paſs an tate inſet: 
4t. © Aiſo I give and devite one 
other equal und.vided fourth par! 


a fon was to have the preference; t 
and deviſe to my dear wife my farm at} was held that the rectory did not pas 
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xc. unto my niece Anne, now wife of 
William Corniſh, and to che heirs of 
her body law fully begotten or to be be- 
gotten, as well females as males, and 
to their heirs and aſſigns for ever, to 
be divided equally ſhare and ſhare a- 
like, as tenants in common, and not 
5 joint tenants,” will paſs the fee. Doe 
ex dim. Long v. Laming. 76 
42. The deviſing of an eſtate, and 

| charging it with the payment of a 
ſum of money, will create a fee tim- 
ble, though there be no words of li- 
nitation. Baddeley v. Leppingwell. 81 
43.** give, deviſe, and bequeath, 
unto my fon, John Hafſſelwood, all 
that houſe and garden now in the te- 
nure and occupation of Edward G:b- 
lon, mariner; charged and charge- 
able, nevertheleſs, with the payment 
of the ſum of gol.“ and if John died 
in his minority, then a deviſe over: 
held tha! John took a fee. Frogmer- 
tin ex dim. Bramſtene v. Holliday et al. 
| 84 

44. An eſtate in fee was held to pals 
to a truſtee by neceſſary implication 
of the teſtator's intention without 
the word heirs or any other technical 
form. Oate, ex dim. Markham v. 
Conte, 86 


45. The teſtator deviſed his free-| 


lold houſe, with the appurtenances, 
Ke. and all the furniture thereto be- 
ging, to Elizabeth Gibſon, © whom 
I make executrix of this my laſt will, 
ſhe paying all my juſt debts and fu- 
neral expences, and the legacies ;” 
held that the deviſee took an eſtate 
in tee, Doe ex dim. IVilley v. Holmes. 

87 


46. A deviſe of © all the reſidue of 


my goods, chattels, rights, credits, 
perſonal and teſtamentary eſtate what- 
ever, whereſoever, and in whoſe 
hands ſoever, not hereinbefore parti- 
Cularly given and bequeathed,” held 


to pats a fee. Smith, et al. af gnees of 
8 


Euſince v. Coffin, 
47. A deviſe of a life annuity to 
to be paid by my executor after 
named, with a general deviſe of a 
copy hold to B. whom jhe alſo makes 
$\*Cutor and refiduary legatee of his 


perſonal eſtate, charged with debts 


and legacies, gives B. a fee ſimple in 
the copyhold. Gocdright ex dim. Phi- 
lips v. Allin. 8 
48. © ] alſo give to my mother, al 
the remainder and reſidue of all the 
effects, both real and perſonal, which 
[ ſhall die poſſeſſed of,“ held that the 
teſtator meant that his mother ſhould 
take the whole of his property ; that 
the words uſed were ſufficient to ef- 
fectuate that intention; and conſe— 
quently that ſhe took a fee in ihe 
fee ſimple eſtates, and Me whole of 
the teſtator's intereſt in the reſt of his 
real property, ſubject ty the charges 
thereon. Hogan, leſſee F Mollis v. 
Taci ſon. 89 
49- © Item, I give unto John Mudge 
and Robert Mudge, my two ſons, 
whom I make my and or- 
dain my ſole executors of this, my 
laſt will and teſtament, all and fingu- 
lar, my lands and meſſuages, by them 
freely to be poſſeſſed and enjoyed 
alike :” held that the teſtator's inten- 
tion was to give his ſons, John and 
Robert, a fee: and that this was a 
tenancy in common. The word 
alike is the ſame as the word equally. 
Loveacres ex dim. Midge v. Blight. 93 
co. The teſtator, 'Tio:as Spooner, 
by his will, deviſed in the words fol- 
lowing : © I give and bequeath to Mrs. 
Marten, daughter of my late uncle, 
Dr. Benjamin, my eſtate at Braywick, 
Berks:” and it was held that the fee 
paſſed. Holdfaſt ex dim. Cooper v. 
Marten. 94 
cr. © All the reſt, reſidue, and re- 
mainder of my meſſuages, lands, te- 
nements, hereditaments, goods, chat- 
tels, and perſonal eſtate whatſoever, 
my legacies and fineral expences be- 
ing thereout paid, 1 give, deviſe, and 
bequeath, unto my faid ſiſter Jane 
Dewdney :” held that the deviſee 
took an eſtate in fee. Die ex dim. 
Palmer, Skinner, Britton, v. Ric. ards.g5 
52. A deviſe of a houſe to A. pay- 
ing yearly and every year out of the 
faid houſe the ſum of 155. to B. will 
paſs a fee. Goodright ex dim. John 
Baker v. Stockcr. 96 
3 K 2 53. And 
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53. And from and aſter her deceaſe 
T give and deviſe the ſame unto E. 
Southouſe, grand nephew ob my late 
huſband, charged and chargeable ne- 
vertheleſs to and with the payment 
of one annuity or yearly rent-charge 
of 20l. per annum to James Tooth, 
grand nephew to Chriſtie Southouſe, 
eſquire, and his agns for and during 


ſue of his or their reſpective body or 
bodies lawfully begotten, &. then 
over: held to paſs the "uy Beachcroft | 


et al. v. Broome. 103 
hat Mord will create an E ate Tail. 


60. „ It is my intent an 0 menunine 


diſpoſe of my eſtate for longer ! W 


the term of his natural life, to com- 
mence from and. immediately after my 
deceale, and payable quarterly by even, 
and equal portions:“ held that the de- 
viſce took e eſtate in fee. Andrew 
v. Southouſe. 97 
54. The teſtator after giving the 
reſidue of his perſonalty, gave ſpeci- 
fic annuities, to be paid out of his 
whole eſtate : held that by & whole{jt 
eſtate” the deviſor meant his real eſtate, |t 
the deviſe of th? remainder of the 
profits out of his whole eſtate muſt 
Paſs the fee, Doe ex dim. beexley v ; 
IV oodhouſe. | 98 
55. The word eſtate carries every 
thing ; unleſs tied dowa by particu- 
lar expreſſions. Roe ex dim Thomas 
Urry and Elizahe.h Haldane v. Har- 
vey. 9 
56 A deviſe of all the reſt of my 
eſtates, will paſs the fee. Fletcher v. 
Smiton. too 
57. On a deviſe to A. for the uſe 
of B. till B. attains the age of twen- 
ty-one, and then to B. in fee: held 
that the fee veſted immediately in B. 


than his life; and to that inter 
give, deviſe, and bequeath al 
reſt and rebdue of my eſtate to 1 
ſaid ſon, 
{aid infant, for zund during the ter: 
of their natural lives, the remainger 
to my brother-in- law, 
heirs, for and during the natur4l [ves 
of my faid ſon, John Williams, and 
the ſaid infant, and the remainder io 
he heirs of the bodies of niy back 
ſons, John Williams, and the did 
infant, lawfully begctten, or to be 


liams togk an eſtate tail, Perrin, et 
al. v. Blake. 133 

61. A deviſe to G. G. for life. and at- 
ter his death to the iſſue of his body 
and the heirs of the body of fach 


ex dim. Geo. Dod/on, eq. v. Grew, 
al. 100 

62. By a deviſe of the ſee ſiaple 
and inheritance to A. and his child or 
children for ever when he thai! be 
twenty-one years of age, but it he 
die before that time, then the fee 


Denn ex dim. Edward Satterthware v. 
Charles Satterthwaite. 102 | 

58. A deviſe, after an eſtate tail in « 
A. is ſpent, of the teſtator's lands, 
eſtate, and premiſes, to A. if he fur- 
vives B. his wife and his heirs; but 
it B. ſurvives A. then (ſubiect to an 
annuity for B.) to C. D. E and F. 
is a fee- -ſimple ta C. &c. Stiles ex 
dim. Rayment and wiſe v. John and 
Mary Walford. 102 

59. A devife to his ſon Francis, 
and nis heirs, &c.; and the reſt of 
h's eſtates to his ſon Charles and his 
heirs, &c. and if either Francis or 
Charles ſhould die without having ſet- 
tled, or otherwiſe diſpoſed of the eſ- 


imple and inheritance to B.; J. ties 
only an eſtate tail. Davie, et al. v. 
Stevens, et al, 107 
63. Under a deviſe to every fot 
and ſons of Charles Duckentield, 
which ſhall be begotren on the buy 
of Sarah his now wife; and for want 
of ſuch itſue, then over: the ten 
took an eſtate tail. Evans ex dim, 
Broole, bart. v. — Aſtley, i 1? 
64. If a deviſe be to one for lie, 
and afterwards a limitation, either im- 
mediate or mediate, to the he's 1 hi 
body, the deviſte takes an citate t 
Chapman ex dim. Oliver v. þrow!. 119 
65. A will ſhall be confirned ac: 
cording to the intention of the teſtutor 


if the words will bear ſuch a con. 
ſtructlon: 


tates ſo deviſed, or without leaving ” 


7, 
that none of my children ſhall ſelh or 


v. RK 
John Williams, and the! 
. 


J. G. and his 


begotten: remainder over: John Wil-! 


iſſue, is an eſtate tail in 5 G. Ie, | 


ſruction: accordingly an imperfect 
il-worded will was conſtrued to car- 
ry an eftate tail. F nn, ex dim. In. 
Lrendes the vounger, and Henry Lowndes, 
elars, v. Vin. Lonundes the elder, and 
n. Lowndes Stone, eſqrs. 115 
66. A deviſe to the heirs male of 
J. H. in a will, and afterwards in a 
ſchedule annexed, this eſtate being 
recited to be given to J. S. ſhews the 
intent of the teſtator to give him an 
etate for life, which the law wall 
corjuin to the eſtate given to his 
helle male, and. conſtrue him to be 
tenant in tail. Hayes ex dim. Abra- 
ham Foorde v. Nicholas Foorde. Ii7 
67. A deviſe to A. for life; and 
ate: his death to his ſon Thomas 
and his heirs male for ever. But if 
the ſaid Thomas ſhould die without 
iſe, then to his next heir male for 
ever, the elder to be preferred hefore 
we vounger: and if no male iſſue 
left behind faid 4. then the eſtate to 
(-volve to the females; and, if no 
lemales, then my ſaid cousin, A. to 
gere and diſpoſe of the ſame as he 
ital! think fit: held that A. took an 
citte for life, and his ſon Thomas 
being dead, without iſſue, the daugh- 
er had an eſtate in tail general veſted 
In her, in remainder expectant upon 
tie death of A. and that the ſaid A. 
had the remainder in fee thereupon. 
Harriot Pleaſance Fell v. Solomon Fell. 
| 118 

68. A deviſe to the heirs of the 
body of A. (the elder of ſuch iſſue, 
and his, her, and their heirs, to take 
before the younger, &c.) veſts an 
eſfate tail in the eldeft daughter of 
A. there being no ſon, remainder in 
tail to the youngeſt, Heny v. Purcel. 
| 119 
69. A de viſe to a man and his ſons 
in tail male, and for want of ſuch 
iure male, remainder over; the devi- 
ler having then no iſſue, gives an 
eitaſe in tail male to the father. 
barten, etal. v. Greſham, et al. 120 
70. A deviſe unto Thomas Grif- 
firhs, my grandchild, for and during 
his natural itle, and, after his deceaſe, 
to tus right and lawful heirs and aſ- 
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ſigns for ever, and for want of ſuch 
lawful heirs, I do give the ſaid lands, 
as bef.re expreſſed, to Thomas Evan, 
his heirs and afligns for ever: held 


that the grandſon, Thomas Griffiths, 


took an eſtate tail in the tenement, 
Morgan, et ux. v. John Griffiths. 120 
71. There is a diſtinction between 
a deviſe of lands and perſonal eſtate 
where a limitation is upon a dying 
without iſſue ; in the latter caſe, the 
words are taken in their vulgar ſenſe, 
that is, dying without leaving iſſue at 
the time of his death; in the former 
they are taken in a legal ſenſe, and 
that is, whenever there is a failure 
of iſſue. Denn tx dim. Geering v. 
Shentou. 121 
72. The words, heirs, relative to 
the redemption of a term veſted 
in the executors, ſhall not be con— 
ſtrued to introduce a new and more 
general denomination of heirs, and 
to amount to a revocation of an 
expreſs tail given in the beginning 
of a wiil. Doe ex dim. Hanſon v. 
Fyldes. 121 
73. Under a deviſe, to the teſtator's 
ſon for life, remainders in tail to his 
firſt and other ſons, &c. by any fu- 
ture wife, but, if he married any 
perſon related to his preſent wife, in 
ſuch caſe to go over to the children 
of the teſtator's brother, the event of- 
the ſon's marrying a ſecond wife relat- 
ed to his firſt, is not a condition pre- 
cedent; and, on his death without 
marrying again, the eſtate veſts in the 
children of the teſtator's brother, and 
does not deſcend to the teſtator's 
heir at law. Bradford v. Feley, et al. 
| 12 5. 
74. Where the deviſor had three 
ſiſters (one of whom was married), 
and deviſed land to truſtees and their 
heirs, in truſt that they and their 
heirs ſhould, during the life of the 
married ſiſter, receive the rents and 
profits, and pay the ſame to the two 
other ſiſters their heirs and aſſigns, 
and from and after the deceaſe of 
the huſband, in cafe the married ſiſter 
ſhould be then living, to the uſe of 


the three ſiſters ſeverally in thirds for 
tte, 


| 
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ſtanding the huſband be then living. 


362 A TABLE OF THE PRINCIPAL MATTERS. 


life, with ſeveral remainders to their 
firſt and other ſons, in tail, remainder 
to the daughters as tenants in com- 
mon, with croſs-remainders between 
the ſiſters on default of iffue of their 
bodies reſpectively, remainder over 
In tail. The condition of the married 
fiiter's ſurviving her huſband is not 
annexed to any of the limitations ſuh- 
ſequent to the limitation of the life 
eſtate, And the remainder-man in 
tail can alone make a good tenant to 
the precipe upon the death of the 
three ſiſters without iſſue, notwith- 


Horton v. II ittater, (27 

75%. The teftator began his will, by 
giving different annuities to his ſon, 
varying according to the different pe- 
riods of his life, and increaſing till it 
amounted to 6o0ol. per annum, direct- 
ing that the Jaſt annuity ſhould be 
paid to the fon until he ſhould marry ; 
avd then he added, * and in caſe my 
faid ſon ſhall happen to marry before 
he attains unto the age of thirty years, 
then my will is, and I do hereby give 
and deviſe unto my fon J. Daintry, to 
him and the heirs of his body, &c. all 
my real and perſonal eſtates, &c.;“ 
held that the, words ot his will, would 
he beſt anſwered by giving an eſtate 
tail to John Daiatry, in the real ef- 
tates of inheritance. Daiutty v. Dain- 
try. 128 

76. A. Dvmock deviſed as follows: 
* 1 give and bequeath unto my ne- 
phew, William Dymock, all that my 
freehold eſtate that I bought of Mr. 
Kingſtone, fituate ar Alhampton, in 
the county aforeſaid, to hold to him 
during his natural life, and, after his 
deceeſe, to and amongſt his iſſue, and, 
in default of iſſue, to be divided be- 
tween my nephew, Elias Dymock, 
and my niece, Mary Dymock, and to 
their heirs and aſſigns for ever;“ 
held that William Dymock took un- 
der the will an eſtate tail. Do ex dim. 
& landford and wife, and Elias Dymock, 
v. Applin. , 130 

77. The teſtator deviſed to his wife 
for life, and after her deceaſe to be 
equally divided between his four child- 


ren, Henry, John, Elizabeth, and 
Sarah, and to each of them and their 
heirs for ever, ſhare and ſhare alike; 


and in caſe they ſhould be minded, 
and agree among themielves to {ell the 
ſaid eſtate, then every one of his {i 
children ſhould have their equal ſhares 
of monies from thence ariſing ; but if 
they confented and agreed to keep 


the eſtate whole together, then and in 


ſuch caſe all the rents, iſſues, and pro- 


fits thereof, from time ro time, as they 


ſhould become due and payable, 


ſhould be equally paid and divided | 


between his four children, and to the 


ſeveral and reſpective heirs of them, | 


on their bodies lawfully begotten, 
(hare and ſhare alike; held that ihe 
children of the common anceftcr 
took only eſtates tail in the reſp-c- 
tive fourths. Roe ex dim, Fare: v. 
Avis, 132 

78. The teſtator deviſed all his na- 
nors, lands, &c. in the counties of 
Wilts, Yorkſhire, Southampton, and 
elſewhere, to his daughter Martha, 
the wife of P. Legh, for life, remain- 
der to his grandſon, Benet Legh, fon 
of M. Legh, for life, remainder to 
truſtees to preſerve contingent re- 
wainders, remainder to the heirs mile 
of the body of his grandfor., law fully 
to be begotten ; and for default of 
ſuch iſſue, to the ſecond, third, and 
other ſon and ſons, of his daughter 
Martha ſeverally and ſucceſſively, and 
to the ſeveral and reſpective ters 
male of the ſeveral and reſpective bo. 
dies of ſuch ſon and ſons, &c.; and 
in default of ſuch iſſue, to all and 
every the daughter and daughters 0! 
the body of his daughter, Martha, and 
the heirs male of the body of ſuch 
daughter or daughters, equally be- 
tween them, if more than one, as it- 
nants in. common, and not as qa, 
tenants; and for and in defavit 0! 
ſuch iſſue, he gave and deviſed all 5 
faid premiſes unto his right heirs for 
ever: held that upon the death ot 
genet Legh, and his mother, Martha 
Legh, the daughters of the faid Mat- 
tha took under the will of Thoms 


Benet, the teſtator, eſtates in aim 
Wii 
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with croſs-remainderss Atherton v. 
33 


Pye. | I 
ge The teſtator deviſed to A. for 
fe, without impeachment of waſte, 
and, after his deceaſe, to the iſſue 
male of his body, and to the heirs and 
affigns of ſuch iſſue male for ever, and 
for default of ſuch iſſue male to B. 
c. held that A. took an eſtate tail: but 
ſuppoſing he only took for life, yet, as 
the remainder to his iſſue, and the ſub- 
ſequent remainders, were contingent, 
they may be barred by a recovery 
ſuffered by 4. before any iſſue born. 
Dem ex dim. Webb v. Puckey. 135 
do. The teſtator, John Slater, de- 
viſed as follows: “As touching the 
didoſition of all ſuch temporal and 
wordly eſtate as it hath pleaſed God 
to beltow upon me, I diſpoſe thereof 
25 followeth [after directing the pay- 
ment of his dehts, &c.] Alto I give 
and bequeath all my copyhold lands, 
lying in Hazlewood, to my nephew 
Iſaac Slater; but if the aforeſaid Iſaac 
Slater ſhould die without male heir, 
then my will is, that my nephew, 
John Slater, ſhall enter upon and en- 
joy the ſaid copyhold lands, his heirs 
or alligns for ever; charging the eſtate 
with an annuity of Sl. a year to his 
vite during life, and ſeveral legacies 
to be paid at a diſtant time ;“ held that 
fac Slater took an eſtate tail. Denn ex 
dim. John Slater v. Joſeph Slater, 138 
81. The teſtator deviſed the re- 
fdue of an unſettled eſtate to his 
daughter and only child, Mary Fifield, 
on her attaining twenty- one, and to 
her heirs; and as to that part which 
waz ſettled on his wife, he deviſed the 
ſame to his ſaid daughter after the 
death of his widow. In caſe the wi- 
dow ſhould die before the daughter 
attained twenty-one, then he willed 
that both parts of the eſtate ſhould go 
Immediately to his daughter and her 
heirs for ever; but he willed that his 
wife ſhould hold and enjoy both parts 
until his daughter ſhould attain the age 
of twenty-one; and in caſe his daugh- 
ter thould die without iſſue, then he 
powered her to diſpoſe of the whole 
„y will, or any other inſtrument in 
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writing, atteſted by three witneſſes, as 
ſhe ſhould direct, limit, or appoint; 
and for want of ſuch iſſue and direc- 
tion, &c. then that the ſame ſhould 


deſcend and go to his own right heirs: 


held that the daughter took only an 
eſtate-tail under her father's will. Doe 
ex dim, Neville v. Rivers and Bradley. 
13 
82. The teſtator deviſed as fol- 
lows: © hereby give and deviſe all 
my freehold mefſuages, lands, &c. 
(ſubject to the payment along with 
my perſonal eſtate of all my debts, le- 
gacies, and funeral expences), unto 
my daughter Mary Aicough, and the 
heirs of her body lawfully to be be- 
gotten for ever, as tenants in com— 
mon, and not as joint tenants, and in 
caſe my ſaid daughter ſhall happen to 
die before twenty-one, or without 
leaving iſſue on her body lawfully be- 
gotten, then I give and deviſe all thoſe 
my ſaid freehold meſſuages, lands, 
&C.: held that Mary took an eſtate 
tail in the premiſes. Doe ex dim. Can- 
dler v. Smith, 149 
83. The teſtator ſeiſed in fee, de- 
viſed a copyhold eſtate of inheritance 
to truſtees for a charitable purpoſe, 
and declared as follows; „ Alſo m 
will and deſire is, that the rent of the 
ſaid copy hold lands, being 111. per an- 


num, ſhall never be improved or raiſed, 


but ſhall continue at 111. per annum, 
and that the ſaid Robert Weſton who 
is now tenant, and his children and 
poſterity which ſhall ſucceed, ſhall- 
never be put forth, or from the ſame, 
but always continue in the poſſeſſion 
of the ſaid copy hold premiſes, paying 
the ſame yearly rent, duly from time 
to time, and to and for the purpoſes 
atoreſaid, and not otherwilte :*? held 
that the words © to his children and 
poſterity who ſhould ſucceed,”” muſt 
confine it to an eſtate tail. Roe ex 
dim. Eberall et al. v. Lowe. 141 

84. A limitation in a deed cannot 
be united with one contained in a 


will. Doe, le/Jee of Fornereau, v. Con- 


Rerean. | 144 
85. The like point. Habergham ec 
al. v. Fincent, 1 


| 

0 
4 
Q 


— 


.. 2 ² — A ˙ » — 
— .. ” 


864 A TABLE OF THE PRINCIPAL MATTERS. 


86. A child in ventre /a mere may 
take an eſtate tail.  hitelock, admi- 
vi rator, Ec, et |. v. Heddon et al. 

| 153 
Eſtate for Life. | 

87. After theſe words: © as touch- 
ing the diſpoſition of all my temporal 
eſtate, I give and diſpoſe thereof as 
followeth. Item, I give unto Wil- 


liam Wright, my nephew, two houſes 


at Seacroft, with a croft and appurte- 
nances belonging to them, now in the 
occupation 5 John Carter and Eliza- 
beth Thornton :” held that the ne- 
phew took an eſtate for lite only. 
Frogmorton ex dim. William {right v. 
Sarah lu right. | 156 

88. The teſtator, after the intro- 


| ductory words (as touching ſuch eſ- 


tate wherewith it hath pleaſed Al- 
mighty God to bleſs me with), deviſed 
all his real and perſonal eſtate to his 
wife, for her natural life. Item, “ 
give unto my ſon, Paul Cardale, all 
that my land lying and being in the 
pariſh of Dudley, in the county of 
Worceſter, near unto a certain place 


called Tinfly Hill, into three parts di- 


vided, at or immediately after my 
wife's deceaſe: held that Paul took 
only an eſtate for life ander this will. 


Roe ex dim. Callow et al. v. Polten. 


157 

89. The teſtator deviſed as reli" 

& As to all ſuch worldly eſtate as God 
has endued me with, I give and be— 
queath as follows: I give, bequeath, 
and deviſe, all that my freehold meſ- 
ſuage and tenement lying in G. to- 
gether with all houſes, &c. unto Mat- 


thew Robinfon, George Robinſon, 


and Thomas Robinſon, equally to 
them my ſiſtei's ſons.“ The teſtator, 
then, after bequeathing ſeveral ſmall 
pecuniary legacies to moſt of his re- 
lations, gave to John Gaſkin (the 
leffor of the plaintiff, and his heir at 
law) ten ſhillings ; all the reſt of his 
goods, chattels, and perſonal eſtate 
whatſoever, he gave to Matthew, 
George, and Thomas Robinſon : 
held that the. deviſors took only an 


eſtate for life. Denn ex dim. Ca?;s 
v. Gajſſimn. 128 
. 5 == 3 

90. The like point. igbt «1 
dim. Shaw v. Ruf/el, 1: 
91. The teſtator deviſed as fo! 


lows : “ For thoſe worldly goods and | 


eſtates, wherewith it hath pleaſed Al- 
mighty God to bleſs me, I give and 
diſpoſe in manner following; I vive 
and bequeath to my loving wife afore- 


ſaid, all my lands, tenements, and 


houſes, lying in the pariſh of Chiy. } 


ping-Norten ; to wit, the houſe I now 
live in, the ſign of the Plongh, ſtand- 


ing between the houſes of II, IF and 


. A. and now in my occupation, 
with the yard, garden, and outhouſes, 
and all other appurtenances thereto 
belonging:“ held that the laſtmen- 
tioned premiſes were deviſed to e 
widow only for life. Pight ex dim. 


Mitchell et ux. v. Sidebrtham, 159 


2. Nicholas Cole being feiſed ct 
an eſtate in fee, deviſed to his fon, 
Thomas Cole, and his daughter, Lucy 
Hopkins, all his real and perſonal ei- 
tate, to be equally divided between 
them, or the longeſt ſurvivor, paving 
his (the teſtator's) lawful debts and 
legacies, and, after their deceaſe, to 
the male heir; and gave his ton, 
Henry Cole, one ſhiliing, to be paid 
by bis executors or executrix: held 
that Thomas and Lucy were made 
tenants in common for life, which 
the ſubſequent words of ſurvivorſhip 
would not change into a joint-te- 
nancy. Doe ex dim. Cole v. i een. 

| 160 

93. © I give, deviſe, and bequeati, 
the ſaid meſſuages, houſes, lands, ond 
tenements, to my fiſters-in-law, Mrs. 
Elizabeth Smart, and Mis. Martha 
Bellaſyſe, as tenants in common: 


held that the deviſees took only for | 


life. Roe ex dim. Bowes v. Plac ei. 191 

94. Oaly an eſtate tor lite palied 
under theſe words, © All the ret ot 
my lands, tenements, and heredlia- 
ments, either freehold or copyhold, 
and alſo all my goods, &c. after pay- 
ment of my juſt debts and funeral ex- 


pences, I give to 4. &c.;" but !: 
ſeems 


% * 


9 
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ſ-ems that this judgment of the Court 
of B. R. was afterwards reverſed on a 
wri: of error in the Exchequer Cham- 
der. Denn ex dim. Moor v. ellir. 
162, 165 
05. * I give ard deviſe unto my 
grandſon, James Wright, all my lands, 
freehold, copy hold, and leafehold, in 
the county of Eſſex; alſo ] give and 
deviſe une my grandion, James 
Wicht, all my eftate, freehold and 
copy hold, lying and being in Elling— 
ton in Hantingdon hire :*? held that 
Jimes Wrigh', the grandſon, took 
on'v an state for life. Doe ex dim. 
Etwrrd Child and Mary his wife v. 
Wrigh: et al: 16 
9 The teſtator deviſed to lady 
Frances Carteret for life; remainder 
to truſtees. ro preſerve contingent re- 
malnders; remainder to the firſt and 
other ſons of the faid lady Frances 
Cirteret, in tail male, and in default 
of ſuc h ĩſſue to the uſe of. all and every 
the daughter and daughters of the 
body of the faid lady Frances Carteret 
\awtully iffuing, as tenants in com- 
mon, and nor as joint tenants.— Ps 
Curtain: The, teſtator has uſed no 
words teſtifying his intention to give 
an eſtate of inheritance to the daugh- 
ters, and we cannot ſupply them. 
We are, therefore, of opinion, that 
hay Cath. Hay, deceaſed, the plain- 
vit's late mother, took an eſtate for 
lite in the eſtates in queſtion. Hay 
. the Earl of Coventry et al. 167 
97. A deviſed his eſtates real and 
perional in truſt to truſtees for his 
brother B. and his firſt and every 
other fon in tail male; failure of ſuch 
ſue, to his brother C. and his firſt 
and every other ſon in tail male, &c. 
&.; in all the foregoing cates with- 
out impeachment of waſte, other than 
vitul; and directed the renewals of 
a leaſehold eſtate to be made by the 
tenant for life: held that B. took only 
alfe eſtate, with remainder in tail to 
ws children. Doe ex dim. E. Phipps 
v. Led Mulgrave. 169 
93. Tne teſtator deviſed to his wife 
nag the term of her natural life 
only; remainder to his daughters, 
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Eleanor Newſom and Suſannah, the 
wife of William Head, to be equally 
divided between them, nat as joint- 
tenants, but as tenants in common, 
viz. the one moiety, or half part 
thereof. to his daughter, Eleanor New- 
ſom, and her herrs, for ever, and the 
other moiety to his daughter, Suſan- 
nah, the wife of William Head, dur- 
ing the term of her natural life; and, 
after her deceaſc, to the iſtue of her 
body lawfully begotten, and their 
heirs for ever: held that Zufanuah 
Head took an eſtate for life only, with 
veſted remainders to her children as 
purchaſerss Doe ex dim. Cooper v. 
Collis, 170 

99 4. de viſed two houtes to his 
wife for life, and willed that, on pav- 
ment of a ſum of money to the wife 
by B. (oue of his fons), S. ſhould 


ſhare equally ab ke with the reſt of 


bis brothers and 6fiers, C. D. and 


E.; and if any of his children ſhould 
die, then the ſhare of him or her 
ſhould go among the ſurvivors: held 
that the children, B. C. D. and E. 
took only eſtates for hfe under the 
will. Gondtitt- ex dim. &Kichard/en v. 
Anthony Edmonds. | 172 

109. Benjamin Bendale, being poſ- 
ſeſled of a term for ninety-nine years, 
if he, or his daughter Betty, or John 
Bendale, fhould fo long live, deviſed 
the premiſes, granted by ſuch leaſe, as 
follows, viz. Item, I give to my 
daughter Mary, after the deceafe of 
my daughter Betty, my houſe, &c. 
during the life of John Benaale :”? 
held that Beity took an eſtate for bfe, 
by implication, Ree ex dim. Bendate 
v. Summer /et. 174 


E xecuiory Deviſe. 


101. A deviſe to 4. for ninety years, 
if he fo long live, remainder to the 
heirs of his body, and ſubject to theſe 
eſtates and contingencies to B. in tail, 
remainder to C. in fee : held that the 
heirs of the body of A. took an eſtate 
tail by executory deviſe. Harris v. 
Barnes. | 175 

102. A deviſe in default of iſſue of 


the teſtator's own body, he being a 
31 | 


bachelor, 


| 
| 
| 
| 
| 
ö 
| 
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bachelor, is merely a conditional de- 
vile, and good, if the rteſtator dies 
without marrying. Wellington v. Wel- 


ling ton. 176 


103. By a deviſe to the ſecond ſon 
(then unborn) of A for life, and af- 
ter l deceaſe, or the accethon of his 
paternal eſtate, to his ſecond ſon, and 
h:s heirs male, with remainders over, 
ſuch ſecond ſon of A. when born, 
will r2ke an eſtate in tail male, by 


way ol executory deviſe, determinable 
on the acceſſion of the family eſtate, | 


and in the interim, the lands will de- 
ſcend to the heir of the teſtator. Vi- 
choll v. Nicholl. . 177 
Iog. If lands be deviſed to A. his 
heirs and aſhigns for ever, and if he 
die, leaving no iſſue behind him, then 
over, the limitation over is good by 
way of executory deviſe. Porter v. 
Bradley. 178 
105. Under a bequeſt of a term of 
years to A. and the heirs of his body, 
and to their heirs and afligns for ever, 
but in default of ſuch iſſue, then after 
his deceaſe to B. and his heirs, the li- 
mitation over to B. is good by way of 
executory deviſe. Mill inſon v. South. 
180 

106. Under a diviſe to J. F. and 
his keirs for ever, and in caſe he 
ſhould depart this life, and leave no 
iſſue, then to E. M. nod S. or the ſur- 
vivor or ſurvivors of them, ſhare and 
ſhare alike: held that the deviſe to 
E. M. and & is a god executory de- 
viſe. Poe ex dim. ilizabeth »heers an 
Fohn Mawſon, and Mary his wife, v 
Milliam Fffery, xichard Butler, and 


_ Elizabeth © oodyer. 181 


107. A proviftion made by the teſ- 
tator, being for children which were 
to be born after the making of his 
will, was held to comprehend all the 
children which ſhov'd be born of his 
then wife (whether before or after his 
decenic). I, hite v. Barber. 182 

108. The tettator made his will: 
«© Whereas my wife is now pregnant, 
if ſhe biing forth a ſon, I will, &c.; 
but if it be a daughter, I give one 
moiety to my wife, and the other to 


my two daughters, If either died | 


before that time, the ſurvivor to have 


her ſiſter's ſhare : if both died before | 


that time, I give both ſhares to my 
wife, and her heirs for ever. If ſhe 


die, then I give her ſhare to my two | 


daughters :” the wife was not enjient ; 
and the teſtator's daughter died under 
age; and it was held that the wife was 
entitled tothe eſtate. Statham v. Bell, 

184 


Contingent Remainders. 


109. A deviſe of all the teſiator's 
real eſtate in A. to B. during life, and 
at B.'s death, to the children of 5, 
with remainder over, gives elther an 
eſtate-tail to B. or an eſtate for life to 
B. remainder in tail to the children of 
B. Hedges v. Middleton, et al, 184 

110. On a deviſe to the teltitor's 
ſeven ſiſters, ſhare and ſhare alike; 
on the death of any of them, her 
ſhare to go to her firſt and other ſons 
in tail male; and for default of ſrc 
ſons, to her daughters, as tenants in 
common. In caſe of any of the ſeven 
liſters dying without iſſue, or fuch i. 
ſue dying under twenty-one, the fur. 
viving fitters to take her ſhare; and if 
all the ſiſters ſhould die without iſſue, 
or ſuch iſſue die under twenty-one, 
then over. It was held, that the 
words for default of ſuch ſons, did 
nut make the remainder to the daugh- 
ters contingent, which took effect t- 
withlrauding ihe birth of a ſon. De 
ex dim. Gertrude Baroneſs Dacre V, 
Mary Jane k oper, dowager Lady * 

BE 

111. Tenant for life, remainder to 
the heirs male of his body in fee, re- 
mainder over, in a will, is a coniun- 
gent remainder with a double aſpect, 
and may be barred by the recovery ol 
cenant for life. Doe ex dim. Brow 
v Holme and Longmire. 209 

11 2. The like point. Gi 
lefee of Docking, et al. v. Dunhan A a 

113. Theſe words, © the reſt of my 
ſurviving children,” take in all the 


ſurviving children, and, conſequent) 
| a include 


heirs 


Kc. 


8 


. — . XXX: <= 
e 


- 


— 
* 


A TABLE OF THE PRINCIPAL MATTERS. 


include the eldeſt ſon. Denn ex dim. 
Balder/ton v. Balderſton. 202 

114. Where an eſtate can take ef- 
ſect as a remainder, it ſhall never be 
conſtrued to be an executory deviſe, 
or ſpringing uſe. Goodtitle, lee of 
inc les, v. Billington et al. 203 

115. If an eſtate be deviſed to B. 
the wife of A. for life, remainder to 
truſtees to preſerve, &c. remainder to 
the children of 4. and B. and their 
heirs for ever, to be divided among 
them equally, and if but one child, to 
ſuch only child, and his, or her, heirs 
for ever, and for default of ſuch iſſue, 
remainder over; and at the death of 
the deviſor 4. and B. have no child, 
the eſtate limited to their children is 
a contingent remainder in fee, which 
on the birth of a child will veſt in 
that child, ſubje& to open and let in 
thoſe who may be born afterwards ; 
and the remainders over will be de- 
rated by that eſtate becoming veſted, | 
In ſuch a caſe the words, © for default 
of ſuch iſſue,” mean for default of ſuch 
children, Doe ex dim. Helen Comber- 
bach et al. v. Sir R. Perryn. 204 

116. A. deviſed to B. for life, re- 
mainder to C. for ninety- nine years, 
if he ſhould fo long live, remain- 
der to the heirs of the body of 
C.: the remainder to the heirs of 
the body of C. was held a contingent 
remainder, and not an executory de- 
viſe, and was defeated by C.'s ſur- 
viving B. there being no preceding 
eſtate of freehold to * it. Doe 
ex dim. Muſſell v. Morgan. 209 

117. Under a deviſe to A. for life 
without impeachment of waſte, re- 
mainder to his eldeſt ſon, and the 
heirs of ſuch eldeſt ſon; and in de- 
fault of iſſue male of A. then to B. 
. A. takes an eſtate for life, re- 
mainder to his eldeſt ſon in tail, re- 
mainder to himſelf in tail. Doe ex 
dim. Bean v. Halley. 211 
118. The teſtator deviſed unto his 
nece, Mary Owftwick, otherwiſe El- 
lard, and the iſſue of her body law- 
tully to be begotten, as tenants in 
tonfmon (if more than one); but, in 
default of ſuch iſſue, or being ſuch, if 
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they ſhall die under twenty-one years, 
and without leaving lawful iſſue of any 
of their badies, then I deviſe the ſame 
unto my couſin, Peter Davy, and the 
iſſue of his body lawfully to be begot- 
ten, as tenants in common (if more 
than one); but, in default of ſuch iſ- 
ſue, or being ſuch, if they ſhall all die 
under the age of twenty-one years, 
and without lawful iſſue of any of 
their bodies, remainder over: held, 
1ſt, That under the will of this teſta- 
tor, Mary Owſtwick, otherwiſe Ellard, 
took an eſtate for life in theꝰteſtator's 
freehold eſtates, with contingent re- 
mainders tothe other perſons mention- 
ed in the ſaid will, which contingent 
remainders were barred by fines and 
recoveries levied and ſuffered by Mary 
Owſtwick, by force whereof, Mary 
Owſtwick became ſeiſed of an eftate 
in fee in the ſaid eſtates. —2dly, That 
Mary Owſtwick took an eſtate for life 
in the ſaid teſtator's leaſehold eſtates. 
—3dly, That under the ſaid will, Peter 
Davy took an eſtate for life in re- 
mainder, in the ſaid freehold eſtates, 
on the contingency therein expreſſed, 
which eſtate with all the ſubſequent 
limitations were afterwards barred by 
the fines and recoveries ſuffered by 
Mary Owſtwick.—4tolv, That under 
the ſaid will, Peter Davy become ab- 
ſolutely entitled to the teſtator's leaſe- 
hold eſtates on the death of Mary 
Owſtwick, without iſſne. Doe ex dir. 
Davy v. Burnſall, and Burnſall v. Davy. 
213. 215 

119. The deviſor who was a 
younger brother, left his eſtate to his 
eldeſt ſon for life, remainder to truſ- 
tees to preſerve contingent remain- 
ders, remainder to his firft and other 
ſons in tail, with a proviſo that, if the 
larger eſtate ſhould deſcend from the 
elder branch of the family to his eldeſt 
ſon, his own etiate ſhould go to the 
younger branch of his family : held 
that the truſtees had a right of entry 
during the whole of G. F. Heneage's 
life. Doe ex dim. Heneage v. Heneage. 


2 216 
Conditional Deviſet. 

120. A conditional limitation can- 

© oe not 


m— — —— — — 


— — 20S} GEO 


r 


P ² HIM Rf 1 en Sms. gat». 


FE 
rere 


. 
$ 

[3 
75 
by. 


r — —ﬀ-c- 


re 


868 A TABLE OF THE PRINCIPAL MATTERS. 


Proctor v. The Biſiop of Bath ond 
Pelli. 230 

126. A deviſe for the uſe and ſup- 
port of the prexching of the word 
of God at the meeting-houſe at L. 


not be implied, unleſs neceſſary to ef- 
fectuate the intention of the teſtator. 
Gulliver ex dim. Corrie v. Aliby. 219 

121. A deviſe on condition prece- 
dent, that it A. marries without com- 
petent fortune, or without conſent of 
truſtees, the iſſue thail not inherit, is 
perlormed by laving a portion only, 
without conſent. Long v. Dennis. 222 

122, Under a deviſe of land to 
truſtees to pay 20l. of the rents and 
profits to the teſtator's daughter, and 
the reſt to her huſband, and the whole 
rents and Profits to the huſband after 
the daughter's death; and, in caſe 
the daughter ſhould ſurvive her huſ— 
band, then (the land) to the uſe of 
the daughter for life; and, after her 
death, to the uſe of her ſon in tail, 
then to the heirs of the body of the 
huſband, by the daughter, then to 
the heirs of her body, then to the 
heirs of the huſband; the daughter 
dying before her huſband, the limita— 
tions over ſhail not take effect, the 
contingency not being confined to 
her lite-eftate, but atfecting all the 
other limitations, and operating as a 
condition precedent. Doe, lefjee of 
IVatfon, et al. v. Shippbard, 22 5 

123. Under a deviſe to a wife tor 
life, provided ſhe remains a widow, 
but in caſe ſhe marries a ſecond huſ- 


band, then to J. S. when he ſhall at- 


tain his age of twenty-three years, the 
wife has an abſolute eſtate till J. S. 


is twenty three, though ſhe marry 


before. Doe ex dim. Dean and Chap- 
ter of Weſtminſter, et al. v. Freeman 
and Mie. 227 


J "0d Deviſes. 


124. Lade, Bart. v. Folford, e&/q. 
228. Hgſdell v. Rufdell, 229 

25. A. deviſes an advowſon to 
the firſt or other ſon of . that 
ſhould be bred a clergyman, and be 
in holy orders, in fee; but in caſe 5. 
ſuould have no ſuch ſon, then to C. 
in fee. Both deviſes are void, as de- 
pending on too remote a Contingency ; 
therefore, though B. dies without 
having had a ſon, the heir at law of 
the deviſor, aud not C. is entitled. 


; 


for ever, held void. Doe ex dim. 
Phillips v. Aldridge, 231 

127. A deviſed to B. and the 
heirs of her body; and for default 
of ſuch iſſue, then over; B. died in 


the liſe-time of A. and then 4. by a. 


codicil, confirmed the will: held that 
the heir of B. took nothing, though 
it appeared that A. knew of the death 
of B. and of the birth of hier fon, 
before the making of the codicil. 
Doe ex dim, Turner and Il ife and 
WW ard v. Kett. 23! 
128. A caſe on a queſtion on tue 
bequeſt of monies in the funds to 
truſtecs, in truſt; on a cafe from the 
court of Chancery, was altered in 
form, before the Court could certity; 
for, of a limitation of money, they 
cannot take judicial notice. Doe et 
al. v. Brabant &t al. | 233 
129. Under a deviſe of lands to 
truſtees in fee, in truſt for A. (an 
infant), for ninety-nine vears, It he 
ſball fo long live, and, after that 
term, to his firſt, ſecond, third, and 
fourth ſons, and the ifſue male of 
their bodies, for the like term of 
ninety-nine years, as they ſhall be in 
ſeniority of birth; and in default of 
ſuch iflue male in him or them, then 
to B. and the iſſue male of his body, 
for the like term of ninety- ine years, 
and in default of ſuch ifſue male, 
then to the right heirs of the devi. 
A. takes an eſtate for ninety-hine 
vears, determivable with his life, and, 
upon his death, bis firſt ton takes a 
like eſtate; but the ſubicquent {ini 
tations to his other ſons, and to B. 
are void. Somerville v. Letiidriage. 234 
130. If a deviſor give a fee-imp't 

to the wife, to be enjoyed by ber te 
her ſole and ſeparate uſe, without fe 
intervention of truſtees, it is vo 
to the ditection. Goodill v. Brigban, 
23) 

131. On a remainder after an el 


tate tail, if the firſt «ſtate never takes 
Pla, 


lis predeceſſor. Radcliffe v. D'Oyly. 


place, the remainder veſts in poſſeſ. 
on immediately. Hodg/on and wife! 
v. Ambroſe, 237 

132. In caſe the deviſee dies before 
the deviſor, the deviſe is void, Ha- 
milton I hie, ve IVarner, lefjee of It 
card I Vite. | 241 


133. A deviſe to Margaret (an on- 


lv child) for life, remainder to the 
ict fon of her body, „if living at 
the time of her death,” and the heirs 
male of ſuch ſon, and for default of 
ſuch iſſue to the ſecond ſon of her 
body, “ if living at the time of her 
death,” and the heirs male of fuch 
ſecand ſon, & c. and for default of 
ſuch iſſue male, remainder to A.; 
Mzrgaret had one fon, who died in 
her life-time, leaving a ſon; held 
that Margaret only took an eſtate for 
ife, and that neither her ſon or grand- 
lon took any eſtate, but that the re- 
mainder to A. took effect. Denn cx 
dim. Radelyſſe v. Bag/raw et al. 243 
134. Courta of law have always 
fo far favoured the title of heir at 
law, as to lay it down as a rule, that 
te ſhall not be diſinherited but by a 
plain intention, and not by probable 
intention. Doe ex dim. Veſſey v. 117 
lin ſon. 24 
135. A deviſe to be divided a- 
mongtt the ſaid chidren of my cou- 
fins, T. B. and S. IV. held, that 
upon the whole will there was 
enough to ſhew, that the teſtatrix in- 
tended the value of the houſe and 
ſable to be divided amongſt the child- 
ren, Oates ex dim. IWigfall v. Bry- 
don. 250 
136. If the intention of the tetta- 
tor be to prevent a common recovery 
being ſuttered, this is that which by 
law he cannot do, and the law will 
not allow his intention to take effect. 
Driver ex dim. Edgar v. Edgar. 574 


DILAPIDATIONS. 


An action for W of a 
prebendal houſe may be maintained 
by a ſucceeding prebendary againſt 


ws 
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DISPENSATION. 


On a diſpenſation to hold two eccle- 
ſiaſtical benefices, the diſtance by the 
temporal law is immaterial. The Kin 
v. The Biſhop of Litchfield and Coventry 
and Cliwe. | 253 


DISSENTERS. 


Methodiſts have a right to the pro- 
tection of the Court, if interrupted in 
their decent and quiet devotion ; and 
ſo have diſſenters from the eſtabliſhed 
church likewiſe, if ſo diſturbed. The 
licenſe mult be a licenſe from the 
biſhop of the dioceſe (though, in 
practice, it is not ſo uſed); for ſtrictly, 
the biſhop of the dioceſe is to licenſe 
all who preach in it. Rex v. Wrough- 
ton. 254 


DISTRESS. 


r. A gentleman's chariot, ſtanding 
in a coach-houſe belonging to a com- 
mon livery-ſtable keeper, is diſtrain- 
able for rent due to the landlord from 
the livery-ſtable keeper. Francis v, 
Wyatt. 5 

2. Implements of trade may be diſ- 
trained for rent, if they be not in ac- 
tual uſe at the time, and if there be 


5 no other futhcient diſtreſs on the pre- 


miſes. Gorion et al. v. Falkner. 256 
3. An annuitant may diſtrain. Farr 


fax v. Gray. 2 


4. A perſon who rents the milk of 
cows, which the owner covenants 
ſhall he fed in particular paſtures, may 


diſtrain exira Cattle belonging to the 


owner, damage feaſant, in the fame 
cloſes in which ihe cattle were to feed. 
Burt v. Moore. 260 
5. Anenant holding over after the 
expiration of his terin cannot diſtrain 
the landlord's cattle which were put 
upon the premiſes, by way of taking 
poſſeſſion. Taunton v. Cefar. abi 
6. A cuſtom that a tenant may leave 
his away- going cop in the barns, &c. 
of the farm, for a certain time after 
the leaſe is expired, and he has quit- 
ted the premiſes, is good: and the 
landlord may diſtrain the corn ſo leſt, 
for rent arrear, after ix months have 
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| material. Gwinnet v. Phillips. 257 


land-tax on appeal is concluſive in 
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expired from the determination of the 


261 

7. If A. be poſſeſſed of a quantity 
of land in a common field, with a 
righ: of common over the whole field; 
and B. bath alfo a right of common 
over the whole field, and they enter 
i t) an agreement for their mutual 
advar.tage and convenience, not to 
exe: ciſe their reſpective rights for a 
certain term of years, and each party 
covenants to that effect. If, during 
the erm, the cattle of B come upon 
the land of A. he may diſtrain them, 
damage feafavt: and may, in his re- 
K (in anſwer to a plea pleaded 
y B. of his right of common, in bar 
of the cogn zance of A4) ſet forth the 
ſpecial circumſtances of the agree. 


ment and covenants. I} hiteman v. 
King. 263 


land (but not between perſons whe 
go thither for the purpoſe of evading 
the laws of England), will entitle the 
woman to dower in England, The 
lawfulneſs of ſuch a marriage may be 
tried by a jury: a replication, there. 
fore, to a plea of © ne un;ues accouple” 
in a writ of dower, alleging a mar- 
riage in Scotland, may conclnde to 
the country : and in ſuch replication, 
it is not neceſſary to ſtate that the 
marriage was had in any place in 
England, by way of venue, Ilderun 
v. Ilderton. 268 

2. A leaſe for years, by a copv- 
holder, with the licenſe of the lord, 
where the widow, by cuſtom, would 
be entitled to her free bench, if the 
copy holder had died ſeiſed, defeats 
the widow of her free bench. Sal 
bury ex dim. Cooke v. Hurd. 27 


7 
3. But the widow 1s entitled to her 


8. If a leſſee for years aſſigns his free bench in copy hold lands, ſurren- 


term, he cannot diſtrain for rent. 
v. Cooper. | 265 

9 A diſtreſs cannot be made for 
the toll of goods fraudulenily fold 
out of the market to avoid the toll: 
but the party injured muſt bring a 
ſpecial action on the caſe. Blackey 


10. An averment in a declaration 
on the 11 Geo. 2. c. 19. 1. 3. to re- 
cover double the value of goods re- 
moved, in order to prevent a diſtreſs, | 
that a certain ſum was due for rent 
before the goods were removed, need 
not be preciſely proved as laid. And 
the notice of diſtreſs, which alleged a 
different ſum to be due, was held im- 


11. One warrant of diſtre\*, for the 
amount of ſeveral duties, impoſed by 
different acts of parliament, each giv- 
ing a power of diſtreſs, is legal. And 
the judgment of the commiſſioners of 


an action of treſpaſs brought againſt 
the officer, for levving under a war- 
rant of diſtreſs. Patchet v. Bancroft. 

| 207 


DOWER. 


1. A marriage celebrated in Scot- 


|dered to the uſe of the huſband, though 


he may never have been admitted 
thereto. Vaugban ex dim. Atkins, 
%. v. Atkins, widow. 278 


EAST- INDIA COMPANY. 


1. A military officer in the ſervice 
of the Eaſt-India company has not a 
right to reſign whenever he pleaſes, 
Capt. Parker v. Lord Clive, 281. Ver- 
tue v. Lord Clive, 282. 

2. The excluſive trade granted to 
the Eaſt-India company means the 
inland trade as well as mere exports 
and imports ; and a perion going to, 
or trafficking in India, without licenſe, 
though it be in an independent pro- 
vince, not ſubje& to the company, 
may, for ſuch offence, be ſeized by 
the company's ſervants. Noll v. 
Fereljt. | 282 

3. And the being an alderman of 
Calcutta does not authoriſe the trat- 
ficking and trading in the Eaft-Indies 
without licenſe. Bolts v. Purvis. 283 

4. A bond given for goods ſhip- 
ped by the plaintiff, a Britiſn ſubject 
at Calcutta, in the Eaſt-Indies, on 
board an American thip, homeward 
bound, from thence to Rhode Ifland, 


in America, which had previouily 


lande 


. 
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landed in Bengal a cargo from Eu- 
rope, is void. Sumner v. Green. 283 

c. A ſale (by the owner) of the 
command of a ſhip employed in the 
Eaſt-India company's ſervice, with- 
out the knowledge of the company, 1s 
illegal; and the contract of ſale can- 
not be the foundation of an action. 
D. Blachford et al. executors of G. Blach- 
fard, v. Prefton. 284 

6. A mandamus to the mayor's 
court at Bombay to examine witneſſes 
in a cauſe, according to the ſtat. 13 
Geo, 3. C. 63. will not be granted un- 
lefs the cauſe of action aroſe in India, 
Franſciſco v. Gilmore, 236 


EJECTMENT. 


1. In ejectment, the plaintiff muſt 
recover on a legal title. Dee ex dim. 
Holdſden v. Staple. 288 

2. Under certain circumſtances, the 
jury may preſume a ſatisfied term to 
have been ſurrendered to the ceſſui que 
uſe; but if no ſuch preſumption be 
made, and it appear in a ſpecial ver- 
dict in ejectment that ſuch a term is 
ſtill outſtanding in a truſtee who is 
not joined in bringing the ejectment, 
the ciſtui que uſe cannot recover, Good- 
title ex dim. Owen Jones v. Evan Jones 
et al. ix error, 293 

3. On an ejectment to recover pre- 
miſes in mortgage, on the ſeveral de- 
mites of the truſtees, for the mort- 
gagor, under a marriage ſettlement, 


and the perſonal repreſentatives of the | 
| Bench, an objection beiag taken in 


mortgagee : the Court held that the 
leffors of the plaintiff were not truſtees 
tor the defendant, but for the mort- 
gagees. And, therefore, they gave 


title ex dim. Robert Edwards v. Peter 
Bailey. 297 

6. In ejectment, and a verdi& jor 
the leffors of the plaintiffs, the Court 
were of opinion, that tenants in com- 
mon cannot join in making a leafe. 
Heatherly ex dim. Morthington and Tun- 
nadine v. IVejton et al. 298 

7. A clear poſſeſſion under a will 
for twenty years, will be evidence cf 
a fee, if no other title appears. Denn 
ex dim. 1Tarſwwell v. Barnard. 299 

8. If the leſſor of the plainiiff be an 
infant, and the guardian undertake to 
pay the coſts, if the ſuit ſhall be de- 
termined againſt him, it is ſufficient, 
and the Court will not ſtay the pro- 
ceedings till a ſufficient plaintiff be 
found. Anon. 300 

9. If the heir apparent of a copy- 
holder in fee, ſurrender in the life- 
tit-e of his anceſtor, and ſurvive him, 
the heir of ſuch ſurrenderor is not 
eſtopped, by that furrender of his an- 
ceſtor, from claiming 2gainſt the ſur- 
renderee. Goodtitle ex dim. Faul ner, 
James Shad: and Mary his Wife, Samuel 
ard and Hannah his |Vife, and dun 
Robinſon, v. Ann and IV illium Morſe. 300 

10. It was decided in the court of 
Common Pleas, that an ejectment 
doth not lie of a meſſuage or tene- 
ment: but if it be of a meſſuage and 
tenement the Court will give leave to 
ſtrike out the words, and enen ent. 
' Goodright ex dim. Welch v. Flood 303 
11. But, in the cowt of K. gs 


arreſt of judgmeni, that the deſcrip- 
tion in this cje&tment was too general 
and uncertain, being for a n<ttvage 


judgment for the plaiutiff. Armſtrong, and tenement ;- for which we'e ci ed 
ex dim. Tinker et al. v. Peirſe et al. 205 1 Sid. 295. 1 Ld. Raym. 191. Buller, 


4. Au cjectment cannot be main- 
tained contrary to the leſſor's own 
covenant, Right ex din. Green v. 
Proctor. ; | 297 

5. In ejectment, which is a 6&iu- 
ous action to recover the poſſeſſion, 
the leſſor of the plaintiff hall not be 
permitted to defeat a folemn deed un- 
der his own hand, covenanting that 
the defendant ſhall enjoy the premiſes, 
and alſo for further aſſurance. Good- 


J. faid, he remembered a caſe where 
a meſſuage or tenement had been held 
ſufficiently certuii, and the rue was 
retuſed. Doe ex dim. Stewart v. Den- 
ton. | 303 

12, The fare preciſion and exact= 
neſs is not neceſſary in an eje&tment, 
as in a præcipe; therefore the deſerip- 
tion ot te premiſes demanded being 
& fifty acres of furſe and heath,” and 


« fifty acres of moore and marſh,” 


was 
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was held well enough. Conner v. Ie. | ejector, was held not a ſufficient 
303 ground of irregularity to ſet ande the 


13. The Court will not endure a, proceedings. Hazletuoad ex dim. Pri 


leſſee to defend (alone) an ejetnent| v. Thatcier, 212 
againſt his landlo:d, or thoſe claiming! 22. In an ejectment agaiuf (ererat 
under him, on a ſuppoſed defect of tenants, in the ſeveral copies ſervca, 
title. Driver ex dim. Oxendon et al. | the name of the individual tenant on 
v. Laurence. | 30 5 whom the declaration was ſerved was 

14. One claiming as lord by e/cheat, | prefixed to the notice inſtead of the 
ſhall be admitted defendant in an names of all: and the Court were of 
ejectment, brought againſt the tenant opinion that one rule was fſufticien:, 
in poſſeſſion, by the leſſor of one claim» | Ree ex dim. Burlton et al. v. Hoe. 312 
ing as heir at law. Fuirchum ex dim. 23. Cates on the ſervice of «jeet- 
Feewler et al. v. Mamtitle. 305 ments. 312, 313 

15. But the Court will refuſe to | 24. In ejectment, the leſſor of 
permit the ceffus gue truſt, not having, the plaintiff mutt recover by the 
deen in poſſeſlion, to be made de- ſtrength of his own title, and not by 


fendant in ejectment inftead of the} the weaknefs of his adverfary's, Ir 


tenant, as landlord. LZowetock ex dim, | ard Roe ex dim. Elhzaheth Haldane and 
Norris v. Dancaſter, 30 Thomas Urrie v. Il m. Harvey, 313 


rule. Doe d. He letliabaite et al. v. 


an heir by deſcent, the demiſe was 
laid on the day his anceſtor died, and 


16. But the Court in this caſe, on 
the motion of Mr, Holroyd, permit- 
ted an heir, who had never been in 
poſſethon, to come in, and defend 
under an ejeẽtment. The father, un- 
der whom he claimed, died juſt be- 
fore, having firſt obtained a fimilar 


Noe. | 310 

17. So in this caſe, the Court per- 
mitted a deviſee, who had never been 
in poſſeſſion, to defend as landlord, 
under this ſtatute. Loveloc d. Norris 
v. Lancaſter. . 3to 

18, In ejectment, on the demiſe of 


held well enough after a verdict. Noe! 
ex dim. [/rangham v. Hlerſey. 310 

19. In ejectment, the demiſe ſtated, | 
that one M. S. on fuch a day, at Hat- | 
well, in the county of B. demifed to 
the plaintiff two meſſuages, two cloſes, 
&c. The Court held, that this a- 
mounted to a fufficient certainty, that 
the lands lay in the vill of Haſwell 
Goodright ex dim. Smallævsod v. Stre- 
i | 311 

20. In the caſe of a plain miſtake, 
the Court will enlarge the term. Ree 
ex dim. Lee v. Ellis. 311 
21. The notice at the foot of the 
declaration beirg in the name of the 
nominal plaintiff inſtead of the caſual 


* N 


25. The confethon of leaſe, evir;, 
and ouſter, is ſuflicier t, in the cafc v5 
a tenant in common, without proot of 
actual ouſter. Oates ex dim. Wig/a! 
v. Brydon. © | 316 

26. The plaintiff muſt prove the 
defendant in poſteſſion of the pre- 
mifes ; for if the defendant have any 
tand in the pariſh mentioned in the 
declaration in ejectment, he may ſup- 
poſe when he 1s ſerved with the eject. 
ment that the plaintiff 1nteads to pro- 
ceed for that; and if it turn out that 
the plaintiff ſues for other lands, it is 
hard that he ſhould be anſwerable for 
the coſts of the &je&ment when he is 
not in fault. Geodrzight ex dim. £alch 
v. Nich. 316 

27. In this caſe it became a queſ- 
tion, whether, in ejectment, one claim- 
ing title as heir is bound to deduce 
any pedigree in proof of his deſcent ? 
And the Court were clear, that in or- 
der to recover an eſtate by deſcent, it 
is neceſſary to ſtate ſome pedigree to 
the jury, and ſhew how the leſior of 
the plaintiff claims to be heir. five 
ex dim. Thorne v. Lord et al. 318 

28. A fingle admittance to a copy- 
hold is evidence to prove the cuftom 
of a minor, for lands to defcend to 
the youngeſt nephew. Doe ex dim. 
Maſon v. Maſon. 330 


29. On the trial of an 3 


went, is entitled to the general reply, 
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the reſidue of a term of 1000 years, 
the leſſor of the plaintiff proved poſ- 
ſeſlon in himſelf; and thaſe under 
whom he claimed, ever ſince 6 Arr. 
But he did not prove all the meſne 
aſſgnments; held that it ought 0 
lave been left to the jury, with a 
recommendation to preſume all the 
weſne aſſignments. Earl ex dim. 
Gudwin v Baxter. 320 

zo. The defendant, in an eject 


where the plaintiff, claiming by de- 
ſcent, proves his pedigree, and ſtops; 
and the defendant ſets up a new caſe 
in his defence, which is anſwered by 
evidence on the part of the plaintiff. 
Goodtitle ex dim. Revert v. Braham. 
320 

31. A judgment in ejectment had 
been regularly obtained by the plain- 
tiff, againſt the caſual ejector, by de - 
fault; and the landlord 'of the pre- 
miſes had moved to ſet aſide this 
judgment; becauſe his tenant had not 
given him notice of his having been | 
lerved with an ejectment. And the 
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caſe like the laſt, where the leſſor of 
the plaintiff has neglected to enter 
into the conſent rule. For when the 
Court fees manifeſt vexation and op- 
preſſion, it will exerciſe its juriſdic- 
tion over this fiftitious proceeding to 
prevent it. Smith ex dim. Ginger v. 
Barnardi;ion. 322 
34. An ejectment brought by ine 
fraudulent aſſignee of an inſolvent 
debtor, was ſtayed, till the coſts of 
former ejectments, which had been 
brought by the debtor himſelf, were 
paid, Doe ex dim. Chambers v. Law. 
322 

35- If a ſecond ejectment is in ſub- 
ſtance brought to try the ſame title, 
the rule is of courſe to ſtay the pro- 
ceedings until the coſts of the former 
ejectment have been paid. Keene ex 
dim. Angel et al. v. Angel. . 32S 
36. As an actual entry is neceſſary 
to avoid a fine, the party ſo avoiding 
it cannot recover the meſne profits 
that accrued before ſuch entry. Alſo 
if a declaration in treſpaſs contain two 
counts, and the defendant plead to 


Court were clearly of opinion, that the one, and ſuffer judgment by default 


poſſeſſion ought not to be changed by 
a judgment in ejectment, where there | 
had been no trial or opportunity of 
trying; though the obtaining the judg- 
ment might be owing to the default, | 


on another, and on the trial of the firſt 
the plaintiff only prove one act of 
treſpaſs which is covered by the ſe- 
cond count, he is not entitled to a 
verdict on the firſt count. Lee Com- 


or even to the treachery, of the de- pere v. Hicks ct al. 568 


fendant's own tenant. Doe ex dim. 
Troughton v. Roe. 321 

32. On a mation to ſet aſide a rule 
to reply, it appeared that the landlord 
had applied to be made a defeadant, 
and had entered into the common rule; 
but the leſſor of the plaintiff had never 
joined 1n the conſent rule : and it was 
objected that he could not be forced 
to proceed againſt a perſon, whom he 
never had accepted as defendant. But 
the Court held the rule to be regular; 
and that the nominal plaintiff might | 
be nonproſſed thereby; but being no- 
minal, the defendant could have no 
colts, Googright ex dim. Ward v. Bad- 
title, | 321 

33- But the Court will ſtay the pro- 
ceedings in a ſecond ejectment, till 
the colts of the former are paid; in a 

Vol. III. . 


37. The legal relation to the teſte 
of the writ is io, be ſupported in ma.n- 
tenance of the Lab. fac. poll. on judg- 
ment in ejetment. Doe ex dim. May 
Beyer v. hee. 323 

38. The plaintiff in ejectment, as 
tenant in common, recovered poſſeſ- 
ſion of five-cighths of a cottage, with 
the appurtenances, and a writ of poſ- 
ſeſſion was executed by the ſheriff, 
who turned the tenant out of poſſeſ- 
fion oi the whole, and locked up the 
door: and the Court, upon motion, 
made a rule upon the ſheriff and the 
leſſor of the plaintiff, to reſtore to the 
tenant poſſeſſion of three-eighth parts 
of the premiſes. Roe ex dim. Saul v. 
Darwen. 323 

39. If one tenant in common re- 
covers againſt another in ejectment 

3 M by 
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by default, he may maintain treſ- 
paſs for the meſne profits. Goodt:tle 
v. Tombs. 3'3 
40. The defendant having brough: 
2 writ of error in parliament, upon an 
ejectment on the demiſe of Boughey, 
the Court obliged him to enter into a 
rule, „Not to commit waſte or de- 
ſtruction, durirg the pendency of this 
writ of error.” I harod v. Smart. 325 
41 Bail in error, on a judgment in 
ejectment, juſtify in double the ſum. 
E var Thomas v. Goodtitle, 325 


_ ELEGIT. 


1. Upon an elegit the ſheriff is not 
bound to deliver a moiety of each par- 
ticular tenement and farm, but only 
certain tenements, &c. making, in va- 
lue, a moiety of the whole. Den, le/- 

"fee of Taylor, v. the Earl of Abingdon. 


475 

2. A plaintiff, who claims under an 
elegit ſubſequent to a leaſe granted to 
the tenant in pofleſhon, cannot re- 
cover in ejectment, though he give 
the tenant notice that he does not 
mean to diſturb his poſſeſſion. Doe ex 
dim. Da Cofta v. Wharton and Dixon. 
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ENGRAVINGS. 


If the proprietor of a mezzotinto, 
or other print, will entitle himſelf to 
the benefit of the ſtat. 8. Geo. 2. cap. 
13. and ſecure his property, he muſt 
engrave both his name and the day 
of the firſt publiſhing thereof on the 
plate, and print the fame on the print. 
Sayer qui tam, &c. ve Dicey et al. 325 


ERROR. 


1. The defendant in the original ac- 
tion need not obtain a judge's order 
to change his attorney upon bringing 
a writ of error: becauſe a writ of er- 
ror is the commencement of a new 
action, the writ being returnable in a 
different court; in the ſame manuer 
as a ſcire facias to revive a former 
judgment ha been holden to be a 
new action in a varie y of caſes. Bat- 
.chelor v. Ellic. 320 


2. Defendants having agreed under 
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a conſolidation rule, not to bring any 
writ of error, cannot do ſo, though 
there be manifeſt error on the record. 
amden, Calvert, and King, v. Edie, 
| 26 

3. But a conſent to confeſs a 13 
ment does not imply a conſent not to 
bring a writ of error. Jade v. Rogers 
4. One defendant alone cannot 
bring error on a judgment againſt fe- 
veral. Knox, /g. v. Coftelh. 327 
5. Where a writ of error is amend. 


the amended writ in C. B. and the 
plaintiff below ſhall not take out exe- 
cution for want of bail. Rafael v. Ve. 
rel/t. 328 

6. This was a writ of error return- 
able in parliament, brought upon a 
judgment in this court, in an action 
in debt upon a recogrizance in error, 
And the plaintiff in error in parlia- 
ment, not having entered into a re- 
cognizance, purſuant to 3 J. 1. c. 8, 


the defendant in the ſaid writ of error 


moved for and obtained a rule for the 
faid plaintiff in error, to ſhew cauſe, 
why the defendant in error ſhould not 
be at liberty to ſue out execution, tor 
want of ſuch recognizance. Trinder 
v. Wafſon, et al. 329 

7. In error on a judgment, after a 
verdict upon a /cire facias agiinit bail, 
there muſt be bail to the writ of er- 
ror ; the /cire facias being a peiſonal 
action. Pulteney v. Townſon, 330 

8. If the defendant, in error from 
C. B. into B. R. give an eight- a 
rule to certify the record, the te- 
cord may be certified in leſs time, 
though the rule expire in vacä- 
tion; and a ire facias gquare extci- 
tionem non, having been iſſued imme. 
diately upon the record being ceri- 
fied, returnable the firſt day of l 
tollowing term, the defendaut may 
ſerve the plaintiff in error on that day 
with a rule to appear to the cis facia, 
and a rule to align errors. Sambidge 
v. Houſley in error. 30 


2 
9. J. was agreed by the court au 
counſel, that a crit of error could not 


de n. n pręſs d, without a rule“ oo 
' > 


975 } 


ed in B. R. new bail ſhall be given to 


the re 
Was 7 
and 1 
inqui 
Ec, U 


ſrire facias, James v. Staples, 


fign errors.” Leith v. Mac Ferlan. 
Jchn on v. Febb. 331 
10. In error from the common pleas 
of a judgment by deſault. The error 
aſſigned was, that no warrant of attor- 
ney for the defendant (the now plain- 
tif in error), was entered on the re- 
cord below; and the Chief Juſtice at 
chambers directed a proper warrant 
of attorney to be filed and entered; 
and thereupon a new cer fiorari iſſued, 
and the judgment was affirmed in the 
King's Bench. French v. Cornelys, 331 

11. It is not aſſignable for error, 
that the plaintiff is adjudged to be in 
myericordid, inſtead of the defendant. 
Nor after a judgment by default, on a 
promiſe to pay the debt and coſts, if 
the ſheriff will deſiſt from executing 
a writ of f. fa. That it was not 
averred that the ſheriff did in fact de- 
lit from the execution, nor what the 
amount of the poundage, &c. was, 
nor that the defendant had notice of 
ſuch amount. Pullin one, Sc. v. 
Stokes one, c. in the Exchequer Cbam- 
b.r in error. 331 

12. In an action by bill, as of Tri- 
nity Term, 34 Geo. 3. againſt an at- 
torney in the King's Bench, as accep- 
tor of a bill of exchange, judgment 
went by default; and a writ of error 
being brought, the error aſſigned was, 
that there was no bill filed between 
the parties, in Trinity Term, 34 Geo. 3. 
to warrant the declaration and judg- 
ment, upon which a certior ari iſſued, 
reciting the error aſſigned, and requir- 
ng the Chief Juſtice of the King's 
Bench to certify, whether there was 
aly ſuch bill between the parties, filed 
of record in that court, in Trinity 
Term, 34 Geo. 3, And the Court ſaid 
the real queſtion was, Whether there 
vas a bill on the file of that term? 
and if there was, the Court would not 
inquire how it came there. Parrott one, 
Cc, v. Spraggon et al. in the Exchequer 
Chamber in error. 332 
. 13. It is irregular to rule the plain- 
uff in error, to aſſign errors, before the 
expiration of the rule to appear to the 


333 
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Houſe of Lords, from B. R. a tran- 
ſcript of the record only goes up: and 
the record is ſuppoſed to be ſent back 
again hither ; and if the judment is af- 
firmed, B R. muſt ſue out execution. 
Ficars v. Ilaydon. 333 

Ic. On a writ of error from C. B. 
though a tranſcript only is removed, 
B. R. may award execution. 16id. 

16. Upon a writ of error from Ire. 
land (when allowed), in judgment of 
law, the record was removed into B. R.; 
but in fact, a tranſcript only came 
over: and when the judgment was 
affirmed, it was ſent back with a man- 
datory writ, iſſued from hence to the 
B. R. in Ireland, reciting the whole re- 
cord and proceedings, and command- 
ing them to award execution, by 
which the cauſ became reſtored to 
that court, Lid. 

17. So when a record is removed 
here from a county palatine court, by 
writ of error, and that writ is non- 
proſſed, this Court will award execu- 
tion. Cowperthwaite v. Oven et al. in 
error, 334 

18. A writ of error in the Exche- 
quer Chamber, can only be quaſhed 
by that court. Lleyd qui tam, &c. u. 
Skutt. 4254 

19. If the jury aſſeſs more damages 
than are laid in the declaration, and 
judgment be entered accordingly, it is 
error. Chevely v. Morris. 334 
20. But the Court will not in ſuck 
a caſe ſet aſide the ſaid judgment. 
Tafwell v. Stone. 1 

21. But where a verdict is given 
for a greater ſum than the amount of 
the damages laid in the declaration, 
and for that cauſe a writ of error is 
brought The Court will permit the 
plaintiff to enter a remittitur of the 
exceſs above the ſum, laid in the de- 
claration, on payment of the coſts of the 
writ of error. Pickwood v. Wright. 335, 

22. An allowance of a writ of er- 
ror, on a judgment by nil dicit, is ſo 
intirely a ſuperſedeas to a ſubſequent 
writ of execution, and all proceedings 
againſt the bail, that all may be ict 
aſide upon motion. Dudley . Stoles. 335 

23. If the defendant brings a writ 


i4+ Upon a writ of error to the 


3 M2 of 
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of error, and the plaintiff bring an- | 
other action on the judgment, and re- 
cover; he cannot ſue out execution 
on the ſecond judgment, till the writ 
of error be determined ; and if he 
does, the Court will fet it aſide; for as 
he is reſtrained from ſuing out exe- 
cution on the firſt judgment, if he 
were permitted to do fo on the ſe- 
- cond, it would be permitting him to 
do that indirectly, which can not be 
done directly. Benwell v. Black. 336 
24. The Court will not ſet aſide 
an execution ſued out before, but 
executed after, the allowance of a 
writ of error ſerved on the ſheriff and 
the party, if the plaintiff, in error, 
has not regularly put in bail. Laue et 
al. v. Bacchus, 336 
25. The Court will not ſtay pro- 
ceedings in debt upon a judgment, 
while a writ of error is depending, if 
the writ of error appears to be brought 
merely for the purpoſe of delay. Ex- 
taviſtl et al. v. Sheppard etal. 336 
26. So, if the principal has confetf- 
ed that the writ of error is brought 
merely for delay. Pool v. Charnock. 
Goodin v. Hammond. Mitchell v. li heeler. 
Mafterman v. Grant, 337. Bex v en 
net. Kempland v. Macauley. Levett v. 
Perry. 338. | 
27. But the Court will ſtay the pro- 
3 unleſs it be clear that the 
writ of error is brought for delay. 
Chriſtie v. Richardſon. "$36 
28. And the Cour: will not permit 
Execution to be taken out, pending a 
writ of error in parliament, on the 
ground, that after judgment recover- 
ed, the defendant removed the record 
into the Exchequer Chamber, where 
the judyment was affirmed, without 


any argument or objection taken to it 


by the defendant. Harrifor v. Grote. 339 

29. In an action upon an Eaſt-In- 
dia bond, intereſt was allowed after 
the rate of 9 per cent according to 
the Indian allowance, till ſigning the 
judgment; and from that time, till the 
actual payment of the money, after 
the rate of 5 per cent only, upon the 
accumulated ſum aſcertained by the 
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30. In this caſe it was referred to 
the maſter to compute intereft on the 
ſum given by the jury on the writ of 
enquiry, from the day of ſigning final 
judgment below, down to the time of 
the taxation of coſts, the ſame to be 


tiff. Zinc v. Langton. 342 

31. The court of Exchequer Cham- 
ber is bound to allow double coſts to 
the defendant in error, on the affirm- 
ance of a judgment of the King's- 
bench: but it is entirely a matter in 


reſt ſhall be allowed on ſuch aftirm- 
ance. Shepberd one, Sc. v. Mac treib. 


tendant in error, under the ſtat. 3 Hl. 
7. c. 10. on a judgment of non- pros, 
as well as on a judgment of affirm- 
*nce ; and, for the future, the intereſt 
allowed will be gl. per cent, inſtead 
of 4l. Sykes v. Harriſon, in the Ec). 
Ch. in err-r, 344 

33. The bail in error are liable to 
the intereſt, from the time of the at- 
fir wance of the writ of error. II. 


fo d v. Pavid/en. 


345 

34. But the bail are not liable to 
pay intereſt on the judgment, between 
the ſigning of the judgment in B. R. 
and the affirmance of it in Cam. Scacc. 
Frith v. Leroux, et al. 345 
35. Where judgment for the de- 
fendant, on a ſpecial verdict, is re- 
verſed in the Exchequer Chamber, 
that Court, on motion, will give a 
final judgment for the plaintiff. Dem 
ex dim. Mellor v. Moore, in error, it 
Exch. Cham. 347 
See alſo EjxcTMENT, No. 39, 40- 


ESCAPE. 


1. An action upon the caſe will lic 
againſt the keeper of a priſon, for an | 
eſcape upon meſne proceſs, though 
the priſoner returns the ſame day, and 
the plaintiff proceeds to final judg- 
ment againſt him. Raeven/croft v. 4 
2. A bailiff who has arreſted a pfl 


judgment. Bodily v. Bellamy. 535 


ſoner on meſne proceſs may K.. 


added to the coſts taxed for the plain- 


their diſcretion, whe her or not inte- 


5 342 
32. And the court of Exchequer | 
Chamber will allow intereſt o a de- 
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him before the return of the writ, 
though he voluntarily permitted the 
priſouer to eſcape immediately afterthe 
arreſt. Atkinſon v. Matteſon et al. 345 

3. Under a count for a voluntary 
eſcape, the plaintiff may give evidence. 
of a negligent eſcape: and the de- 
fendant may plead a retaking on a 
freſh purſuit to ſuch a count, without 
taverſing the voluntary eſcape. Bo- 
zafous v. Walker, 0 

4. But an eſcape from the rules of 
the King's Bench priſon, without the 
marſhal's knowledge, is not a volun- 
tary eſcape. bid. 

5. And a volnatary,return of a pri- 
ſoner, after an eſcape, before action 
brought, is equal to a _— on a 
* purſuit; but it muſt be pleaded. 

Id. 

6. And an adminiſtratrix may main- 
tain an action, in her own name, againſt 
the marſhal, for the eſcape of a pri- 
ſoner who is in execution, on a judg- 
ment obtained by her as adminiſtra- 
trix. 1bid, 

7. In debt. againſt a ſheriff or gaoler 
for an eſcape, the jury cannot give a 
leſs ſum than the creditor would have 
recover ed againſt the priſoner, name- 
ly, the ſum indorſed on the writ, and 
the legal fees of execution. id. 

8. The baitiff of a liberty who has 
the return and execution of writs, is 
liable to an action of debt for an eſ- 
cape, if he remove a priſoner, taken 
in execution, to the county gaol, ſitu- 
ate out of the liberty, and there deli- 
ver him into the cuſtody of the ſheriff, 
Bothman v. the Earl of vurrey. 352 

9. Debt lies againſt a ſheriff for an 
eſcape, to recover the whole debt and 
damages, if a defendant, taken in exe- 
cution, be afterwards ſeen at large, for 
any the ſhorteſt time, even before the 
return of the writ, Hawkins et al. 


af gnees of Froft, v. Plomer and Hart. 


3 
10. So, if a ſheriff's officer, WM. 
taken a priſoner in execution, permit 
him to go about with a follower of 
his, before he takes him to priſon, it 
is an eſcape. Benton v. Sutton. 358 


It, And an action of debt will * 


877 
againſt a gaoler, for the eſcape of a 


priſoner in execution, though the eſ- 


and without any fault whatever on 
the part of the gaoler, who, in ſuch 
caſe, can avail hiutelf of nothing but 
the act of God, or the king's enemies, 
as an excuſe, Alſept v. Eyles. 360 
12. The affidavit of the warden to 
be annexed to his plea, according to 
the ſtat. 8 & Vill. 3. & 27. 1.6. 
that the eſcape, for which debt is 


may be conditional, © if any ſuch eſ- 
cape there was;“ for if the defei.dant 
knows nothing of any eſcape, he is 
not to be bound to admit by his affi- 
davit, that an eſcape has actually hap- 
pened. Neſ v. Eyles. © 362 
13. If a ſheriff, having arreſted a de- 
fendant on meſne proceſs, keep him 
in his cuſtody after the return of the 
writ, and then carry him to priſon, he 
is not liable to an action on the caſe 
as for an eſcape, if the jury find that 
the plaintiff has not been delayed or 
prejudiced in his ſuit. Planck v. An- 
der/on et al. 362 

14. In an action againſt the ſheriff 
for the eſcape of a priſoner on meſne 
proceſs, if the plaintiff cannot prove 
any debt againſt the priſoner who eſ- 
caped, he muſt be nonſuited, and 
cannot recover nominal damages. 
Alexander v. Macauley. 364 

15. In eſcape againſt the ſheriff, if 
the plaintiff aver in his declaration, 
that J. 8. was arreſted under a writ 
indorſed for bail by virtue of an af- 
fidavit now on record, he muſt pro- 
duce the affidavit in evidence, though 
the latter part of the averment was 
unneceſſary. Webb v. Herne et al. 364 


ESSOIGN. 


1. If an attorney appear on the face 
of the entry to have caſt an eſſoign for 


5a defendant, it is void. Anſon v. Jo 


Ferſon. 


againſt the defendant, who was a peer 
ot Great Biitaiu, in a perſonal action, 
returnable the ſecond return of Eaſter 


term. At the return, the defendant 
| | caſt 


cape were without the knowledge of, 


brought, was without his knowledge, - 


3 
2. The plaintiff ſued out a writ 


ꝓʒ——— — . 


PP 
: 2 o _- 


oy — 


— og ew a 


have an imparlance to Michaelmas 
term, the declaration not having been 


lance where the plaintiff is prevented 


occupied, and enjoyed, or deemed, 


men, the ſon takes only an eſtate for 


caſt an eſſoign, which was not ad- 
journed to any particular day. And 
on the firſt day of Trinity term, the 
plaintiff delivered his declaration. It 
was moved that the defendant might 


delivered before the eſſoign-day of 
Trinity term. Per Curiam : The de- 
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feoffment, conveyed the premiſes 
upon truſt, as to part to the uſe of the 
heirs of the ſaid William Creſwick on 
the body of the ſaid Sarah lawfully 
begotten or to be begotten ; the male 
to be preferred before the female, and 
the elder before the younger : held 
that it was an eſtate in tail male, 
Denn ex dim. William Crefevick v. Je. 


fendant is not entitled to an impar- abb Hob/on et al. 1 8 


from declaring before the eſſoign- day, 
by an eſſoign caſt. And the Court 
will be glad to uſe any means to pre- 
vent ſuch a delay attempted by the 
defendant. Roote v. the Earl of Lei- 
Ce/ter, 365 
3. If a writ be pleaded as ſued out 
on a day becween the efſoign-day, and 
the firſt day of term, and there be a 
ſpecial demurrer for that cauſe, the 
objection will not prevail, though the 
court do not fit in fact till the guarto 
die poſt. Belk v. Broadbent and wife, | 
| 365 
ESTATE. 


1. Adeed of releaſe containing the 
words “ all land, &c. belonging, uſed, 


taken, or accepted as part thereof, 
&c.” was held to paſs leaſehold lands 
which anſwered that deſcription, as 
well as freehold, eſpecially againſt 
the releaſor. Do? ex dim. Jh Da- 
vies and James Williams, the younger, v. 
Thomas Williams. 366 

2. By a gift from father to ſon, by 
deed poll, of lands to hold to him, and 
his atiigns, for ever, charged with 
100l. to his younger brother, at the 
end of his apprenticeſhip, againſt all 


life. Fright ex dim. Allingham v. 
L. owvley and wife. 307 
3. Ia a grant to A. B. remainder to 
his own heirs male, his heirs male 
take by deſcent. Bur if ſuch a limi- 
tation is made by will, or by a third 
perſon in a deed, the heir male takes 
hy purchaſe. Thomas Wills and Ann, bis 
Wi/e, et al. v. temy Palmer, e/q. et al. 
| 68 

4. William Creſwick, by 4 of 
| 


[ 

5. A ſettlement was made deln 
marriage of a freehold eſtate, to the 
huſband and wife for life; and after 
their deceaſe, to the heirs of the hui. 
band on the wife; and of copyhold, 
in borough Engliſh, to the buſhand 
and wife, for life; and after their de- 
ceaſe, to the heirs of their two bodies, 
in like manner, and to the fame uſes, 
as the freehold : held that the young- 
eſt fon ſhall ſucceed as heir in tai! to 
the copyhold. Roe ex dim. Aiftrop v. 
Aiſtrop. 6:2”. --472 
6. A limitation in a deed, to the uſe 
of A. for life, with remainder to the 
firſt ſon of the body of 4. lawfully it- 
ſuing ; and for default of ſuch iſſue, 
to the ſecond, third, and other ſons of 
A. and of the ſeveral heirs male of the 
body and bodies of all and every 
ſuch ſon and ſons reſpectively iſſuing, 
ives an eſtate in tail male to the firſt 
bn of A. Owen v. Smyth. 373 
7. If an eſtate be limited, by deed, 
to huſband and wife, and their heirs on 
the body of the wife by the huſband 
to be begotten, both have an eſtate- 
tail. Burt if the remainder be limited 
to the heirs of the body of the wite, 
by the huſband to be begotten, the 
eſtate-tail veſts in the wife ſolely. 
Lenn ex dim. Trickett v. Gillet et al. 
| Go 375 

8. A cuſtom to bar the entail of a 
copyhold by ſurrender, may ſubſiſt, 
concurrently with a cuſtom, to bar by 
a recovery, though the inſtances are 
much leſs frequent. Doe ex dim. 
Wightwack v. Traby et al. 377 
9. The rule of pyſefio fratris does 
not apply to eſtates- tall, nor to ihe 
ritances in fee-fimple, without an ac. 
tual poſſeſſion of the brother of the 
whole blood; therefore, where A. and 


*" > 


ty = © „ & w». _H—_ «+ _z=» ww IS mel” 


03 mv 
7 


— TT 6 . 


firmed by the fine, though that was 


B. took eſtates-tail, and A. afterwards 


conveyed his moiety to B. in fee, by 


leaſe and releaſe, with a covenant to 
levy a fine; that created a baſe fee in 
B. which eſtate was afterwards . con- 


not levied till after the death of the re- 
leaſee, Doe ex dim. James Gregory 
and Diones Geere v. Ihn li hichelo. 379 

10. In order to diſcontinue an ei- 
tate tail, it is necefſary that the party 
diſcontinuing ſhould be actually ſeiſed 
by force of the entail. Driver ex dim. 
Burton v. Haſſcy et al. | 381 

11. The words of an a& of parlia- 
ment may operate to confirm an eſ- 
tate tail under a marriage ſettlement. 
Geodright ex dim. Burton v. Rigby et 
. 382 
12. A ſurrender of a copy hold to 
Muſband and wife, and the ſurvivor, 
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EVIDENCE. 


— 


1. On a demurrer to evidence, every 
fact which the jury can infer, in fa- 
vour of the party offering it, from the 
evidence demurred to, is to be conſi- 
dered as admitted. Cock/edge v. Fan- 
ſhaw. | 247 
2. In debt upon an award, and #7 
debet pleaded, the defendant cannot 
give 11 evidence partiality in the ar- 
bitrators in making the award; for 
the plea of nil debet, prima facie ad- 
mits the award, and there never was 
an inſtance where this kind of evi- 
dence was permitted to be given; it 
would be to ſuffer evidence that at- 
fects third perſons, the arbitrators 
themſelves. Wills v. Maccarmich. 435 

3. In an action of treſpaſs, the de- 
fendants juſtified under a f. Aa.; and 


« defendants, being ſheriffs' officers, 


and after the death of the ſurvivor ry Court held it“ neceſſary for the 


the right heirs of both, veſts an imme- 
diate fee-ſimple in the huſband and 
wife by entireties, and the huthand 
cannot aliene or deviſe any part of it, 
but on his death the whole ſurvives 
to the wife. Green ex dim. Crew v. 
king, 384 


upon the trial of this cauſe, to pro- 


* duce and prove a copy of the judg- 
„ ment upon which the ſaid writ of 
„ fieri facias iſſued.” Martyn v. Pod- 


ger et al. 


; 474 
4. If the effects of an inteſtate are 


13. If the legal intereſt in land de- 
ſcend in fee ſimple ex parte matern i, 


veſted in the crown by forteiture, and 
letters of adminiſtration be granted to A. 


and the equitable intereſt in fee fim- in conſequence of a warrant from the 

ple ex parte peternd, or vice verſa, the king, and they run in the uſual form, 
* 8 2 5 * * » 

equitableeſtate ſhall merge in the legal, Vz. « To pay debts,” &c. but with 


and both follow the line through which 


the legal eſtate deſcended. Goodright, 


Eee of Alfton v. Wells et al. 385 
ESTOPPEL. 


1. An ejectment cannot be main- 
tained contrary to the leſſor's own 
covenant, Right ex dim. Green v. 
Proctor. | 2 
2. In ejectment, which is a ficti- 
tous action to recover the poſſeſſion, 
the leſſor of the plaintiff ſhall not be 
permitted to defeat a ſolemn deed un- 
der his own hand, covenanting that 
we defendant ſhall enjoy the premiſes, 
and alfo for further aflurance. Good- 
title ex dim. Robert Edwards y. Peter 
Lailey, — 497 


this additional clauſe, “ For the uſe 
and benefit of his majeſty,” A. ſhalt 
| be anſwerable as adminiſtrator for the 
debts of the inteſtate, and ſhall not 
be permitted to give evidence tending 
to queſtion the validity of the letters 
of adminiſtration. Megit v. Johnſon 
et al. adminiftratcrs of Lowe. 437 

8. A factor who ſells for the plain- 


7 |tift, and is to have ſo much ia the 


pound for commiſſion, is a good wit- 
neſs to prove the contract and ſale; 
for as a factor he is concerned both 
for the vendor and vendee: he is a 
mere go-between, and may be a good 
witnets for either of thein. D:xon et 
al. v. Cooper, 389 
6. So alio a perſon who is employ- 
ed to fell goods, and is to bave fo 
| himſelf 
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cure for them beyond a ſtated ſum, 


contract between the ſeller and the 
buyer. Benjamin v. Porteus. 389 


acted, mav be examined as a witneſs. 


_ fiicial intereſt, is a competent witneſs 


And that if a perſon who is intereſted 


Ba ler et al. 397 
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himſelf whatever money he can pro- 


is a competent witneſs to prove the 


7. An executor in truſt, who has 


Low v. Jollife. 390 
8. So alto in this caſe, it was held 
that an executor who takes no bene- 


to prove the ſanity of the teſtator. 


execute-a ſurrender or releaſe of his 
intereſt, he may be examined as a 
witneſs, although the ſurrenderee, &c. 
refuſe to accept the ſurrender or re- 
leaſe. Goodtitle, lefſee of Fowler et al. 
v. Welferd, 391 

9. On the trial of an ifſue out of 
Chancery, it was diſputed, whether 
the name of one William Jones, ſub- 
ſcribed to a declaration of truſt, was 
genuine; and, to prove the hand- 


duced, who had frequently corre- 
ſponded with Jones, but had never 
een him write. Gould v. Jones. 392 


10. Evidence of the general opi- 


nion of merchants, is allowed to be 
given to prove the cuſtom of mer- 


chants. Camden v. Cowl:y. 392 


11. A creditor, having ſold his 
chance of recovering his debt, is a 
good witneſs to ſupport a commiſſion 
of bankrupt. Granger et al. a/ignees 
of Lloyd, v. Furling et al. 392 

12. A perſon liable to be contri- 
butory to a defendant, for damages 
recovered, is an incompetent witneſs 
for him. French v. Backhouſe, and 
French v. Foul/ion. 393 

13. A perſon is not a competent 
witneſs to impeach a ſecurity which 
he has given, though he is not inte- 
reſted in the event of the ſuit. Walton 
et. al. affignees of Sutton, v. Shelley, 

| . 004 

14. But a perſon is a competent wit- 
neſs, unleſs he be intereſted in the 
event of the ſult; and in ſome caſes, 
even an intereſted perſon is a com- 


petent witneſs from neceſſity. Bent v. 


15. In an action againſt a maſter 


latter is not a competent witneſs to 
diſprove the negligence, without a re. 
leaſe. Greet v. The New River Cam- 
. es 402 
16, A corporation being lord of a 
manor, and having approved part of 
a common, and leaſed it, a freeman 
is not a competent witneis to prove 
that a ſufficiency of common was left 
for the commoners: for the rent muſt 
be reſerved for the uſe of the corpo- 
ration, and therefore the objection 
muſt prevail, however ſmall the in- 
tereſt may be in reality. Burton v. 
Hinde, 403 

17. A like caſe of intereſt, Tie. 
lawney v. Thomas. 403 

18. But an objection to the compe- 
tency of witneſſes, diſcovered afier a 
trial, is not a ſufficient ground, of it- 
ſelf, for granting a new trial, but it 
may have ſome weight withthe Court, 


_ writing forged, a witneſs was pro- where the party applying appears to 


have merits, Turner et al. v. Pearte, 


494 

19. Witneſſes ought not to be ad- 
mitted to give evidence againſt their 
own atteſtation. Gooatitle ex dim. 
Alexander et al. v. Clayton. 455 
20. If a party wants the teſtimony 
of witneſſes, whom he cannot compel 
to attend, the Court may compel the 


other fide to conſent, that the wit- | 


nefſes may be examined upon inter- 
rogatories, and that the depoſitions 
thereon taken ſhall be read on the 
trial. Moſiyn v. Fabrygas. 406 


$1. A clerk of the poſt- office, ac- | 


cuſtomed to inſpect franks for the de. 
tection of forgeries, may be examined 
as a witneſs, to prove that the hand- 
writing of an inſtrument is imitated, 
and not a natural hand, and allo to 
prove that two writings, ſuſpected to 
be imitated hands, were written by 
the ſame perſon. Goodtitle ex dim. 
Revett v. Braham. 40 
22. A witneſs may be aſked wit: 
ther he has not been in the piliory 12! 
perjury. The anſwer cannot fubje 
him to any puniſhment. 1% Nu.“. 


* 


4 407 
E. Edwards, _ 


for the negligence of a ſervant, the 


I That may be received in Evidence, 


23. Cloſe copies of proceedings in 
any court may be given in evidence 
in another court, without any but the 
common ſtamps. Denn ex dim. Lucas 
v. Fulford. 407 

24, On a motion for a new trial, 
it was objected, that the evidence 
given at the former, to prove the re- 
verfal of a decree of the cnurt of 
Chancery, was inſufficient : 1ſt, Be- 
cauſe a copy of the reverſal only, and 
not the minute-book itſelf, was pro- 
duced ; 2dly, That if ſuch copy was 
admiſlible, yet it ought to have been 
upon ſtamps; 3dly, That the previ— 
ous proceeedings ought to have been 
ſhewn, whereas the decree only was 
produced. But the Court overruled 
the objections. Jones v. Randall, 408 

25. It has been ſolemnly determin- 
ech that in a criminal proſecution you 
may give notice to the defendant to 
produce a paper in his poſſeſſion ; and, 
in caſe he neglects to produce it, you 
may give other evidence of it. The 
Att. Gen. v. Le Merchant, 409 

26, Evidence in aggravation may be 
given by affidavits, on bringing a de- 
tendant up to receive Judgment. The 
King v. Archer. 410 

27. A copy of an entry of an inſti- 
tution, in the biſhop's inſtitution- 
book, is not evidence admiſſible and 
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30. But entries made by a third per- 
ſon, deceaſed, in his books of receipts 
of rent from his tenant, for a particu- 
lar eſtate, are not evidence to prove 
the identity of the land, in a cauſe 
between two others. Outram v. More- 
a. 413 

31. An allegation in an action for 
a falſe return to a mandamus of a cuſs 
tom of payment, by the chapel-war- 
dens of A. to the church-wardens of 
B. may be fupported by evidence of 
a cuſtom of payment to officers acting 
only for the townſhip of B. not co- 
extenſive with the pariſh of B. but 
who have always been deſcribed as 
the churchwardens of B. Alſo an 
entry of the receipt of money by of- 
ficers of a townſhip, from the officers 
of another townſhip, of a proportion 
of church rates, made in a pariſh book, 
is evidence to charge the latter officers 
with the ſame proportion in future. 
And another entry, explaining the 
proportions, made on the ſame page, 
is alſo admiſſible evidence. Stead et 
al. v. Heaton et al. 415 

32. A Gazette 1s evidence of all 
acts of ſlate. The King v. Daniel 
Holt. 417 

33. On the trial of an action for an 
illegal ſeizure, a judgment of acquit- 
ta! in the Exchequer given in evi- 
dence, being a judgment ix rem, is 
concluſive as to the queſtion of the 


uthcient to prove a preſentation by 
ihe patron to the living. For the pre- 
lentation under the hand and ſeal of 


the patron ought to be produced. | 


Tillard v. Shebbeare. 411 


28. An entry in the court-rolis of 


a manor, ſtating the mode of deſcent | 
of lands in the manor, is admititble 
evidence of the mode of deſcent, 
though no inſtances of any perſon's 
having taken according to it be 
proved. Roe ex dim. Beebee v. Park- 
17. 411 
20. Where the right to the ſoil is 
in illue, entries written by the ſteward 
of 4 former owner, from whom title 
5s derived, are admiſſible evidence, if 
the ſteward be dead. Barry v. Leb. 
bington, 413 


Vol. III. 


illegality of the ſeizure, and precludes 
all reaſoning upon the conſtruction of 
a permit. Coote v. Sholli. 419 

34. A bill in Chancery is no evi- 
dence of the fats contained therein, 
bot even of thoſe on which the prayer 
of relief is founded. Dee ex dim. 
Bowerman v. Sybourn. | 419 

35. A recovery in ejectment againit 
the wite cannot be given in evidence, 
in an action againſt the huſband and 
wife for weſne profits. Denn v. Jo- 


qua I} bite aud wife. ; 421 


36. An inſtrument executed abroad, 
and witneſſed by a foreigner refiding 
there, may be proved by evidence of 
the hand-writing of the witneſs, and 
of the contratting party, but not by the 
latter alone. Harter v. Trompowfhy. 421 
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that a child, born in wedlock, is a 
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37. In debt on bond, if one of the 
atteiting witneſſes be dead, and the 
other beyond the proceſs of the Court, 
): is ſuthciert to prove the hand-writ- 
ing of the witnets that is dead. Adam 
et ux. v. Kerr, | 422 

38. Evidence of the day when a 
writ was actually ſued out may be 
admitted, to obviatc the fictitious re 
lation of a declaration to the firſt day 
of the term, and thereby ſhew, that 
the cauſe of action arofe ſublequent 
to the bringing of the action. Morris 
v. Pugh and Haraucodl. ©: = 24 

39. General declarations, or the 
anſwer of a parent in Chancery, are 
good evidence, after the death of ſuch 
parent, to prove that a chiid was born 
before marriage; but not to prove 


baſtard. Goodright ex dim. Stevens v 
Au et al. 425 

40. The defendant may give in 
evidence, the declarations or adniſ— 


relating to other bills drawn, pavabic 


have any apparent relation to the bel 
in queſtion, and though none of then 
prove that any of thoſe other bills 


were accepted with a knowledge that 


fictitious. Gib/on ve Hunter in cr. 
| 431 

44. Evidence of a houſe fituate in 
the pariſh of M. will ſupport an aver- 
ment, in a declaration, of a honte nt 


places uſually going by the name «6! 
8. [Cu big v. Takes. 434 
45. A witneſs may refreſli his me- 


afterwards {wear to the fact from hi, 


{ſwear to the fact from recoil on 


in a book or paper, the original bob 
or paper muſt be produced. Dee ev 


hons of the plaintiff on the record. 


to defeat the action, although tuch 
plaintiff appear to be only a truitee 
for a third perſon. Paurrman et al. v. 


Radenius, 427 


| exventy-three other defendants. 434 


mitted to contradict an agreement in 


writing. Meres et al. v. Anſell et al. 
At. In eſtabliſhing a title upon a 4:7 


10 fictitious payces, though none oi | 
thoſe tranſitions or cucumſtancs $ 


the payees mentioned in thu weie þ 


8. S. being extraparochial, and both! 


mory by any book or paper, if he can | 
own recollection. But if he cannot | 


any farther than as finding it entered 


dim. Church and Phillips v. Perkins an | 


40. Parol evidence ſhall not be = 


pedigree, where it way be necitſaty] 47. In debt upon an award, and a 


to lay a branch of the faniily out of debet pleaded, the defendant cannot | 


the caſe, it is ſufficient to ſhew, that give in evidence partiality in the ar- 


the perſon has not been heard ot for 
many years, to put the oppoſite party 
upon proof that he ſtill exiſts. Now 
v. Hlaſlaud. 4.30 

42. On the trial of an action of 
treſpaſs, the defendant may give evi- 
dence of title under the general ifſue. 


J. Dodd v. Min. 430 


43. In an action by an innocent 
indorſee, for a valuable conlideration 
againſt the acceptor of a bill, in order 
to draw an inference, either that, at 
the time of his acceptance, he knew 
the name of the payee to be fiftitious, 
or that he had given an authority to 
the drawer to draw the bill in queſ- 
tion, by having given a general au— 
thority to him to draw bills on him, 
payable to fictitious perſons, evidence 
is admiſtible of irregular and ſuſpici— 
ous tranſactions and circumRances, 


mits the award, and there never wis 


dence was permitted to be given; “ 


' would be to ſuffer evidence that at | 


fects third perſons, the arbitrators 


pleaded, in caſes where the (pecial 
matter may be given in evidence un- 
der the general iſſue. Sullivan v. 
Montague. ; 430 

49. If a man has money M 5 
hands, for which he will be equi) 
anſwerable which ever way the qu” 
tion goes, he flands indifferent . 
tween the parties, and may be calie 
as a witneſs. Jiderton v. Atlinſer. 45 


bitrators in making the award; er 
the plea of nil debet, prima 7acte, ad- 


an inſtance where this kind of ev!- | 


themſelves. Wills v. Maccar mich, 435 

48. Matter of defence, ariung aitc! | 
the action brought, may be given | | 
evidence, if it happen before pe 


on; 
tire] 
writ 
Iva 


ald 
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EXCHANGE. 


An exchange can only be between 
two parties; and if three mutually 
grant reciprocal eſtates to each other, 
viz. A, to C., B. to A., and C. to A.; 
and A. be evicted of the tenements 
eranted by him to B.; A. cannot re- 
cover of C. the tenements granted to 
lim by A. The Provoſt of Eton college, 
% the ſame college, v. the Biſhop of 
V inche ler, and Fontain, clerk, 430 


caſe ſet aſide the judgment. Tafſewell 
v. Stone. 336 

4. The Court will not ſet aſide an 
execution ſued out before, but exe- 
cuted after, the allowance of a writ of 
error ſerved on the ſheriff and the 
party, if the plaintiff in error has not 
regularly put in bail. Lane et al. v. 
Bacchus, 336 

5. The Court will not permit exe- 
cution to he taken out, pending a 
writ of error in parliament, on the 


ground, that, after judgment recover- 


EX COMMUNICATION. 


A writ de excommunicato capiend, | 


ſtatec, that the defendant was excom- 
municated in a cauſe of defamatian | 


aud flander, merely ſpiritual; and 
held ſuthcient,—lf the ſentence of the | 


' 


greater, iaſtead of the leſſer, — 


munication be pronounced, it is only 
a ground of appeal: but this Court 
will not quaſh a writ de excommunicato | 


cadiendo for that objection. —1T is not 


neceſſary that the detendant ſhould | 


he readent in the dioceſe at the time 
of the excommunication ; it is ſutt- * 


cient if he were there at the time of | 


the citation. The King v. Payton. 443 
EXECUTION. 


1. An allowance of a writ of error, 
on a judgment by nl dicit, is fo en- 
rely a ſuperſedeas to a ſubſequent 
writ of execution, and all proceedings 
vant the bail, that all may be ſet 
aide upon motion. Dudley v. Stokes. 

; 335 

2. It the defendant brings a writ of 
trror, and the plaintiff bring another 
action on the judgment, and recover; 
he cannot ſue out execution on the 
econd judgment, till the writ of error 
be determined; and if he does, the 
Court will ſet it afide. For as the 
plaintiff, in fuch caſe, is reſtrained 
from tuing out execution on the firſt 
jidgment, if he were permitted to dv 
10 on the ſecond, it would be permit 
ning him to do that indirectly, which 
cannot be done directly. kenwell v. 
Black, 33 

3. Bat the Court will not in ſuch a 


o 


defendant of the iJuing fuch /cire Fa- 


ed, the defendant removed the record 


into the Exchequer Chamber, where 
be judgment was alhrmed, without 
any argument or ohjection taken to it 
by the defendant. Harriſon v. Grote. 339 

6. On a judgment of above twenty 
years old, the Court gave leave to the 
adminiſtrator, cum te/famenitum anne. vo, 
of the plaintiff, to ſue out ae Va- 
cias to revive the ſame. But they or- 
dered that no execmion ſhould be 
iaken out thereon, until either the 
{heriff made an actual return of /cire 
fect, or an affidavit was made and tiled, 
of perſonal notice being ſerved on the 


cias. Coiſgarne v. Fly. 445 
7. It a defendant has been once 
taken in execution, and aft.erwards 
diſcharged of the execution againſt 
his pe ſon, by the conſent of the 
plainttf, he cannot be Lable to any 
further execution upon it. Frgers v. 
A drich. 445 
8. If the plaintiff conſent to dif- 
charge one of ſeveral defendants taken 
on a joint ca. /a. he cannot afterwards 
retake him, or take any of the others. 
Clarꝭ v. Clement and Engliſl. 446 
9. So where the defendant, having 
been charged in execution at the ſuit 
of the plaintiff, was diſcharged, on 
his undertaking to pay the debt at a 
future day; and on nonpayment at the 
day, the plaintiff ſued out a fei Farrar 
againſt him. It was ordered that the 
latter writ might be ſet aſide. Tanner 
v. Hagne. 446 
10. A teflatum fieri facias was let 
aſide for irregularity, on the ground 
chat the plainuif had nt ſued out a f. 
3N2 Fa. 
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fa. to warrant the teflatum. Brand v. 
Mears. | 447 

11. A ca. /a. in a different county 
muſt be grounded on a reflatum, Al- 
leu v. Allen. | 447 

12. But the Court will not ſet aſide 
a te, atum capias ad ſatisfaciendum, ſued 
out without an original capias to war- 
rant it, though a writ of error has 
been brought, if a capias ad ſatisfaci- 
endum have been after wards ſued out, 
returned, and entered. on the roll. 
Milſtead v. Coppard. 447 

13. A capias ad ſatisfaciendum, made 
returnable at a day which falls out of 
term, is not void, but only liable to be 
ſet aſide upon motion for irregularity. 
Campbell, eſ5. v. Cumming, 447 

14. It a plaintiff recover a judg- 
ment againſt two defendants in B. R. 
and one of them bring a writ of error 
in cam. ſcacc. tlie plaintiff cannot 
charge the other defendant in execu- 
tion till the record be remitted into 
the court of B. R. notwithſtanding the 
writ of error might have been quaſhed 
immediately, becauſe not brought by 
both deſendants. Laroche v. Waſ- 
brough and Mailan 448 

15. Where judgment is ſigned 
againſt a defendant in an inferior 
court of record, and he ſurrenders in 
diſcharge of his bail, but before he is 
charged in execution, is removed to 
the Fleet by habeas corpus, The court 
of C. B. will grant a certiorari to re- 
move the record, in order to charge 
him in execution in the Fleet, by vir- 
tue of the ſtat. 19 Geo. 3. c. 70. 1. 4. 
Jordan v. Cole. 5 448 

16. The Court will diſcharge a de- 
fendant out of cuſtody who is in exe- 
cution at the ſuit of a plaintiff, ſome 
time fince deceaſed, on whoſe part no 
will has been proved, nor any admi- 
Niſtration granted, and whoſe family, 
on notice of a motion for the above 
purpoſe. decline interfering. Brough- 
ton v. Marlin. 448 

15. If a plaintiff cannot find ſuth- 
cient effects of the defendant to ſatiſ. 


fy his judgment, the Court will order 
the ſheriff to retain, for the uſe of the 


Plaintiff, money which he has levied 
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in another action, at the ſuit of the 
defendant. Armiſicad v. Philpot. 449 

18. The ſpecific goods of a teſtator 
in the hands of his executor, cannot 
be ſeized in execution, under a judge 
ment againſt the executor in his own 
right, if the ſheriff have notice that 
the goods are not the proper gocds of 
the executor. Farr et al. v. Newnan 


et al. 449. 


19. But if an executrix uſe tlie 
goods of her teſtator as her own, and 
afterwards marry, and then treat them 
as the goods of her hvtband, the 114! 
not be allowed to object to their being 


taken in execution for her huſband's | 


debt. Quick & us. v. Sir TV. Staines, 
kt. Serif. | 464 

20. Where two writs of /er: ν 
againſt the ſame defendant ate ve!» 
vered to a ſheriff on different days, 
and no ſale is actually made ot the 
defendant's goods, the tirſt execution 
muſt have the priority, even though 
the ſeizure were firſt made under the 
ſubſequent execution. And : the 
perſon claiming under the ſecond 
execution pay the ſheriff the amount 
of the debt under the frit execution 
for his ſecurity, the Court will not 
compel the ſheriff to refund that mo— 
ney on motion. Hutchinſon v. Jobn/* 


21. If a warrant of attorney fo o 
feſs judgment is given to a S fide 
creditor, and judgment is immediately 
entered up, and execution levied, to 
defeat another creditor, entitled to 
execution: this preference is not 
fraudulent. Holt ird v. Anderſon. 467 

22. A levari facias de bonis eccliſi. 
&/ficis is a Continuing execution, and a 
levy may be made under it, from 
time to time, after it is returnable, ii!) 
the ſum indorſed be ſatisfied ; but 1 
be actually returned, the authority of 
the biſhop is at an end. Mar, 1 
et al. v. Fawcett, clerks 468 

23. An inquiſition made by the 
ſheriff's jury to aſcertain to whom tlie 
property of goods, taken under a J. 

a. belongs, though found 1n tavour of 
A. is not admiſhble evidence in a 
action of trover for the goods, _—_ 


a, 
4650 


2 — — 


by 4. againſt the ſheriff, Latiow v. 
Famer and Burnett. ſheriff of Middleſex. 
48569 

24. But the Court will not ſet abide 
the inquifition of a jury, ſummoned 
by the heritf, to enquire In whom he 
property of goods ſeized by him under 
a fi. fa. is veſted. Poberts v. Thomas. 
= 470 

25. The Court refuſed to grant an 
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eri facias iſſued. Martyn v. Podger 
etal. 474 

30. Upon an elegit the ſheriff is 
not bound to deliver a moiety of each 
particular tenement and farm, but 
only certain tenements, &c making, 
in value, a moiety of the whole. 


Denn, lefJee of Taylor, v. the Earl of 


Abingdon. 3 5 475 
31. A plaintiff, who claims under 


attachment againſt the ſheriff, ocoxunſe [an elegit ſubſequent to a leaſe granted 
he had returned to a writ of vendilioni to the tenant in poſſeſſion, cannot re- 


exponas, that part of the goods levied 
remained in his bands for want of 
purchaſers, Leader v. Danver.. 471 

26. If, on an execution againſt one 
of two partners, the partnerſhip goods 
are 2hken and fold, the hHeriff is to pay 
over to the other a ſhare of the pro- 
duce, proportioned to his ſhare in the 
partnerthip effects. — And the Court 
will direct it to be referred to the maſ- 
ter, to take an account of the ſhare of 
the partnerſhip effects; and that the 
ſheriff {hall pay a part of the money 
levied, equal to the amount of ſuch 
ſhare. Eddie v. Davidſon. 471 

27. But if A. recover in tort againſt 
two detendants, and levy the whole 
damages on one, that one cannot re- 


cover a mojety againſt the other for 


his contribution; although it is other- 
wife in aſſumpſit. Merryweather v. 
Man. 471 

28, Where a perſon, againſt whom 
a writ of f. Fa. is taken out, is in poſ- 
teflion of goods under a deed, which 
was given in contideration of an ante- 
cedent debt, and a ſmall annuity pay- 
able from thenceforth, the ſheriff is 
warranted in returning nula bona, if it 
appear that the memorial of ſuch an- 
nuity was not regiſtered accordiug to 
the directions of the annuity-act, 17 
Geo, 3, C. 26. ſ. 1. for in that caſe the 
deed is abſolutely void. Crefley v. 
Arkauright. 472 

29. In an action of treſpaſs, the 
defendants juſtified under a f. fa: 
and the Court held it neceſſary for the 
defendants, being ſheriffs' officers, 
upon the trial of this cauſe, to pro- 
duce and prove a copy of the judg- 
ment upon which the ſaid writ of 


cover in ejectment, though he give 
the tenant notice that he does not 
mean to diſturb his potſeſhon. Doe 
ex dim. Da Coſta v. Wharton and Dixon. 


476 

32. If it appear by the ſheriff's re- 
turn to a writ of execution that great- 
er fees have been taken for the levy 
than are allowed by 29 Elzz. c. 4. the 
ſheriff is liable to an action on the ſta- 
tute for treble damages at the ſuit of 
the party grieved; and under that ſta- 
tute the ſheriff cannot make any other 
charge except for the poundage. 
Wordgate v. Knatchbull. 477 
33. Judgment om a warrant of at- 
torney, entered in Eaſter vacation 
againſt a defendant, who died in Eaſter 
term, is good: but execution cannot 
be ſned out upon it, until it be revived 
agalnſt his repreſentative by /cire fa- 
cias, Heapy v. Paris. 480 
34. A judgment, tigned in any part 
of the term, or the ſubſequent vaca- 
tion, relates back to the firſt day of 
the term, notwithſtanding the death of 
the defendant before judgment actu- 
ally fgned ; and an execution, againſt 
ihe goods of the defendant, may be 
taken out upon it, teſted the firſt day 
of the term. Bragner v. Jo/eph Lang- 
mead. 481 


EXECUTORS AND ADñ INI. 
STRATORS. 


1. It is not decided, whether an 
executor, who has formally revounc- 
ed, can afterwards retract ſuch renun- 
ciation before probate is granted to 
his co-executor, and obtain probate 
himſelf. Rex v. Sir Edward Simpſon. 482 

2. Payment of money to an execu- 


tor, 
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tor, who has obtained probate of a|of ſale of the goods of his debtor, bur 

forged will, is a diſcharge to the deb-agree to leave them in his poſſeſſion 

tor of the inteſtate, notwithſtauding | tor a limited time, and in the mean tine 

the probate be afterwards declared the debtor die, waereupon the credi- 

null, and adminiſtration be granted toftor takes and ſells the goods, he will 

the inteſtate's next of kin; and a pro- be liable to be ſued asecxecutor de ſoy 

bate, as long as it remains unrepealed, | 707 tor the debts of the deceaſed ; for 

cannot be in:p-ached in the temporal |the debtor's continuing in poſſeſlion 

courts. len, adminiſtiator of Thomes|is incontiftent with the deed, and 

Priefiman, other wiſe Landy, v. Dundas. fraudulent againſt creditors, It being 

484]a general rule in the transfer of chat. 

3. If the effects of an inteſtate are|tels, that the poſſeſſion muſt zccom- 

veited in the crown by forfeiture, and j pany and follow the deed.—There. 

letters of adminiſtration be granted to | tore, where the conveyance is abſy. 

A. in conſequence oi a warrant from flute, the poſſeſſion mutt be delivered 

the king, and they run in the uſnal {immediately ; where it is conditional, 

form, viz. * To pay debts,” & c. but fit will not be rendered void by the 

with this addit onal clauſe, “ For the; vendor's continuing in potlefiion ti] 

uſe and benefit of his majeſty,” A. the condition be performed, Edwards 

ſhall be anſwerable as adiminiſtrator|v. Harben, executor of Tempe/t Mercer, 

for the debts of the inteſtate, and ſhall 7 | 492 
not be permitted to give evidence 8. An executor de ſen tort cannot | | 
tending to queitiOn the validity of the diſcharge himſelf from an action 
letters of adminiſtration. Megit v. brought by a creditor, by delivering 
Jobnſon et al. adminiſirators of Lewe, | over the effects to the rightful execu- 
437. tor after the action is brought. Nor 
4. An executor in truſt, who has} can he retain for his own debt of a 
ated, may be examined as a witneſs. | higher nature, by conſent of the right- 
| | Law v. Follife. 390 ful executor given after the bringing 
| 5. So alſo in this caſe, it was held|of the action by the creditor. Ct 
that an executor who takes no bene-|et al. v. Fernon, exccutor of Paley, 
ficial intereſt, is a competent witneſs 495, 499 
to prove the ſanity of the teftator.!” g If an arbitrator, under a reter- 
; Goodtitle, IefJee of Fowler, et al. v. Vel fence between A. and B. aumini(- Z 

| .. ford. 391 |trator, award that B. ſhall pay a cer- 
| | 6. If A. the ſervant of B. ſell thejtain ſum as the amount of A.'s de- 
goods of C. an inteſtate, as well after | mand, B. cannot aſterwards object 
his death as before, though by the {that he had no aſſets, but may be at- 
| orders of C. and pay the money ariſe |tacned for non-payment. Worthing- 
: | ing therefrom into the hands of B. — ton ct al. v. Barlow, adminifiralrix. 499 
| B. may be ſued as an executor de ſon 10. A power of attorney, given by 
' tort. Alſo, if a per ſon having inter- an executrix to act for her as extcu— 
meddled in an inteſtate's affairs, has trix, does not authorize the accepting 
money belonging to the inteſtate in{of bills of exchange to charge her in 
his hands at rhe time when an action] her own right, though for debts dus 
is brought againſt him as executor, for from her tetiator. Gardner v. Þaillie. 
a debt due 5 the inteſtate, he is li- | | 499 
able as an executor de /on tert. And] 11. But where it appeared that the 
what acts make a perſon liable as exe executrix had admitted that à bill 
cutor de /in tort is a matter of law for which had been accepted by Thorn- 
the judge to decide; it is for the jury ton, with the knowledge of the ext- 
to ſay, whether the acts are ſuffic ent- ¶cutrix, was for a juſt debt, aud that it 
ly proved. Padget et al, v. Prief and ought to be paid; this was held to be 
Forter. 499 [ſufficient evidence of an authorit) 
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7. If a creditor take an abſolute bill given, to accept that particular . 
| without 


 braithwaite'v. Cook/ey. 508 
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without reſorting to the letter of at- 
torney. Horvard et al. v. Baillie, ene 
cutrix of Baillie. 501 

12. If an action be brought againſt 
an adminiſtrator on promiſes of the in- 
teſtate, and the declaraiion is on an 
inſimul computaſJſent with the adminit- 
trator, as ſuch, of money due from 
the inteſtate: this does not make him 
perſonally liable. Secar v. Atkinſon, 
adminiſtratriæ of Atl inſon. 506 

13. An executor cannot be charged 
as ſuch, either for money had and re- 
ceived by him, money lent to him, or 
on an account ſtated of money due 
from him as ſuch ; thoſe charges mak- 
ing him perſonally liable: alſo the 
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by the inteſtate. Jennings v. New- 
man, admint//ratrix. 911 

18. A ſcire facias, on a judgment, 
muſt purſue the terms of the judg- 


ment: and, therefore, where an exe- 


cutor pleads plenè adminiſtravit, and 
the plaintift does not take iſſue on it, 
but takes a judgment of aſſets, qu .ndo 
acciderint, the /cire faclas, on that judg 
ment, muſt only pray execution of 
ſuch aſſets as have come to the exe- 
cutor's hands ſince the former judg- 
ment; and if it pray execution of af- 
ſets generally, without confining it to 
that time, it cannot be ſupported. 
Mara v. Quin, executrix. $12 
19. A creditor has a right, ex gelte 


wife can only join with the huſband ti, as well as the next of kin, to 


in bringing an action, where ſhe is 
the meritorious cauſe of action. And 
where the cauſe of demurrer to a de- 
clararion is, that the counts are impro- 
perly joined, the plaintiff cannot enter 
a nolle proſequi as to ſome, and leave 
the others remaining, Reſe and Mercy 
hit wwife v. Bowler and Read, executors 
of Bowler. 507 

14. Where the leſſee of lands dies 
betore the expiration of the term, and 
his adminiſtrator continues in poſſel- 
ſion during the remainder and after 
the expiration of it; a diſtreſs may be 
taken for rent due for the whole term. 


1c. On a covenant that, in conth- 
deration of a weekly payment to 4. 
and his executors for a term certain, 
A. ſhall not exerciſe a particular 
trade; the executors of 4. are not 
bound to abſtain from exerciling it. 
Cooke, admini/iratrix, v. Colcratt. 5cy 

16, If a debtor make his creditor 
and another perſon executors, and the 
creditor neither proves the will nor 
acts as executor, he may maintain an 
action againſt the other for his de- 
mand on the teſtator. A. and J. 
Rarlinſon v. Shaw, executor of Wood. 
houſe, 510 

17. A count, on a promiſe made 
by the defendant, as adminiſtrator, to 
pay money received by him, as ſuch, 
to the plaintiff's uſe, cannot be joined 
with other counts, on promiſes made 


ive upon an admigittration bond, in 
the name of the archbiſhop, or his or- 
dinary. The archbijnep of Canterbury 
v. Houſes 515 
20. A marriage covenant, with a 
truſtee for ſecuring proviſion for the 
wife, may be given in evidence by 
her, on a plea of plene aeminiſtradit, 
in an action brought againſt her as 
executrix. And ſhe may retain, out 
of the perſonal aſſets, ſo much as is 
equal to the damages the has ſuſtain- 
ed by the breach of ſuch covenant. 
Loane v. Cr, executri.v. 516 
21. And a retainer may either be 
given in evidence, or pleaded. Ylumer. 
Sp. v. Wiliam Marchant, admimiſtrater 
of Peter Marchant. 517 
22. In debt, on bond, againſt an 
adminiſtrator; to which he pleaded a 
bond debt due to himſelf and reiainer : 
it was hc, d not neceilary to aver in the 
vlea that tuch bond was given to him- 
ſelf for a juſt and true debt; nor to 
tet out the letters of adminittration ; 
for the plaintiff, by his declaration, 
adinits him to be a lawful adminiſ— 
trator. P. card v. Brown, adminiſira- 
tor of Bradjpaw. 518 
23. If an executor plead (to an 
action on bond) payment; and omit 
to plead p/ene adnuniſirayt, and a ver- 
dict be given agataſt him on fuch 
plea; it operates as an admiſion of 
allets in an action founded on that 
judgment, ſuggeſting a deva/fawu, 
Erving 


| Erving et al, v. executors of F. Erving, 


confeſſed it in the other action, ſuch 


vered, and plenè adminiſtra vit previer : 


irix 


non afſump/it, and a ſpecialty debt ſuf- 


the plaintiff's recovering; and not re- 
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v. Peters. 519 

24. If an executor or adminiſtrator 
plead plenè adminiſiravit præter a cer- 
tain ſum, and afterwards to another 
action brought in the ſame term plead 
alſo plenè adminiftravit præter the ſame 
fum, and as to that ſum that he had 


plea is a good bar.  IVaters v. Ogden 
Et al. adminiſtrators. 2 
25. To aſſumpſit on a bill of ex- 
change by the plaintiffs, as indorſees, 
againſt tne defendant as executrix of 
the acceptor, the defendant, after 
pleading four judgments recovered 
againſt her as executrix, pleaded a 
bond of indemnity given by the teſ- 
tator, and held good. Cox et al. 
v. A. Fſeph, executrix of T. Joſeph. 
24 
26. To a plea of plen? 3 
præter, the e may pray judg- 
ment of the ſum admitted by the plea, 
and reply aſſets ultra. Licher, ejg. v. 
Convard et al. executors of Frampton, 
 widew, executrix of Frampton. $25 
27. On a plea of judgment reco- 


replication that the defendants had 
and hath aſſets: if aſſets are proved 
in the defendant's hands, he may give 
evidence of the payment of other 
debts, with thoſe aſſets previous to the 
action brought. Smedley v. Hill, exe- 
- oe 526 
28. An executor, having pleaded 


ficient to cover the aſſets, was permit- | 
ted to withdraw the firit plea, on pay- 
ment of the coſts occaſioned only by | 
that plea. Dearne v. Grimp et al. exe. 
cutors. 527 
29. The plaintiff in his replication 
ſhould rely on the ſums pleaded to 
cover the aſſets, not being the true 
debts; and that the judgments were 
kept on foot per fraudim, to prevent 


ply per fraudem generally. Peaſe v. 
Naylor and wife, executrix of M. Hull. 
527 

30. A plea of judgment recovered! 
on a ſimple contract, pleaded by an 
* - 
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adminiſtrator to debt on bond, muſt 
aver that ſuch recovery was had be- 


fore notice of the bond debt. Saw 


yer v. Mercer, adminiſtrator, 528 

31. An outſtanding judgment againſt 
a teſtator or inteſtate, not docketted 
according to the direction of 4 & 5 
W. & M. c. 20. cannot be pleaded by 
an executor or adminiſtrator to an 
action on ſimple contract. Sel v. 
Rorke, adminiſtratrtx. 528 

32. And on a plea of plene adn 
ni/travit, to debt on a judgment againſt 
the inteſtate not docketted, the de- 
fendant may give in evidence pay. 
ment of bond and other ſpecialty 
debts, which exhauſted all the aſſets. 
Hickey v. Hayter. 929 

33. If an action of afſump/t is 
brought againſt an inhabitant of Mid. 
dleſex by an adminiſtrator, and the 
damages found are under 40s. the de- 
fendant is entitled, under the ſtat. 23 
Geo. 2. C. 33. by which, in ſuch caſes, 
the plaintiff is not to have his coſts, 
but to pay double coſts to the defend- 
ant, to have that ſuggeſted on the roll 
in the ſame manner as if the plaintiff 
had ſued in his own right; for there 
is no exception as to adminiſtrators in 
the ſtatute, Waſje, adminiſtrator, v. 
IWyburd. $21 

34. But if an executor or adminiſ- 
trator be ſued, it is otherwiſe, 4:/- 
way v. Burrows, 531 

35. The Court ſet aſide a judgment 
and warrant of attorney given to ſe- 
cure an annuity for a defect in the 
memorial ; but it being obſerved that 
as this was the caſe of an executor 
who could not be aware of the nature 


of the deeds, it would be hard to 


oblige him to pay coſts —The Court 
being of that opinion, made the rite 
abſolute without coſts. Dickerſon, exe- 
cutor, v. Boyne. | 531 
36. In this caſe, it was decided that 

if an executor declare on a trover and 
converſion in the teſtator's life-time, 
and alſo on a trover and converſion 
after his death, and be nonfuited at 
the trial, he is not liable to pay coſts. 
Ceckerill, and wife, executrix of Micdy, 
v. Kynafton. | $31 
| 37. Bu- 
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37. But, in this caſe, where the] agsiaſt a defendant, who died in Eaſ- 


plaintiffs declared in trover for the 
goods of the inteſtate, of which the 
wife as adminiſtratrix- was poſſeſſed, 
and which came to the defendant's 
hands, by whom they were converted, 
xc. The plaintiffs being non-ſuited 
at the trial, the defendant obtained a 
rule for referring it to the maſter to 
tax the coſts for him, which rule was 
made abſolute without any cauſe being 
ſhewn. Afterwards it was moved to 
diſcharge that rule, on the ground 
that the adminiſtratrix, having ſued of 
neceſſity in that character (becauſe it 
appeared at the trial, that the goods 
had never come to her poſſeſſion ſince 
the inteſtate's death, though the con- 
verſion was in her time), was not li- 
able to pay coſts. Rule to diſcharge 
the former rule diſcharged. Bollard, 
and wife, adminiftratrix, v. Spencer. 5 33 
38. If an executor ſue as executor 
for money received by the defendant 
ſince the teſtator's death to the plaintiff's 
uſe, and fail, he is liable to pay coſts. 
Coldtbauayte, and wife, executrix, v. 
Petrie, 533 
39. An executor, on diſcontinuing 
his action, ſhall pay coſts, where he 
has knowingly brought it wrong. 
Harris v. Jones. 534 
40. But if the action be clearly 
brought b 
leave to diſcontinue, without payment 
of colts. Bennet v. Ceher. 
41. An executor ſhall pay the coſts 
of a nan pros, for not declaring in due 
time. Haves, executriæ, v. Saunders. G35 
42. So alſo in this caſe, it was held, 
tat executors and adminiſtrators, 
plaintiffs, are liable to pay the coſts of 
a ton pros, Higgs, adminiſtratriæ, v. 
af | 53 
43. Executors are not liable to colts 
on a judgment as in caſe of a nonſuit, 
under the ſtatute 14 Geo. 2. c. 17. 
Bozth et al, executors, v. Hl. 536 
44. Executors and adminiſtrators 
ne liable to coſts in error in caſes 
Where they would be liable in the 
original action. Williams et al. exe- 
Uuters of Braham, v. Riley. dh. 536 
45. Judgment on a warrant of at- 


| 


miſtake, he ſhall have| 


ſcire faciat. Heapy v. Parris, 


lorney, entered in Eaſter vacation | 
ol. III. 


ter term, is good: but execution can- 
not be ſued out upon it, until it be 
revived againſt his repreſentative by 
480 

46. A judgment ſigned in any part 
of the term, or the ſubſequent vaca- 
tion, relates back to the firſt day of 
the term, notwithſtanding the death 
of the defendant before judgment ac- 
tually ſigned; and an execution againſt 
the goods of the defendant may be taken 
out upon it, teſted the firſt day of the 
term. Bragner v. Joſeph Langmead. 48 f 

47. The adminiſtratrix of an execu- 
tor cannot ſue for the double value of 
lands held over after notice to quit 
under a demiſe from the teſtator, con- 
trary to 4 C. 2. c. 38. without taking 
out adminiſtration de 'bonis non; even 
though the tenant has a!torned to her. 
Tingrey, widow, v. Brown. $37 


EXTENT. 


1. A fieri facias upon a judgment 
recovered by a ſubject, though not 
completely executed, ſhall be prefer- 
red to the king's extent, ſued out 
poſterior to the judgment. Uppom v. 
Sumner. 538 

2. And the like was determined in 
this caſe. Rorke v. Dayrell. 549 


FACTOR. 


1. When, and in what caſes, an 


4Jaſſignment of a bill of lading by a 


factor, transfers the property of the 
goods before their arrival. Wright 
and Rathbone, aſignees of Scott, v. Camp- 
bell and Hayes, 544 

2. Every conſignment to two 
factors jointly, imports a conſent by 
the conſignor for them to truſt one 
another, but both are anſwerable and 
accountable for the whole. Godfrey 
v. Saunders. 545 

3. A bill drawn on a factor, and 
payable out of the produce of goods 
in his hands, after diſcharging prior 
acceptances, and accepted by him ge- 
nerally, is chargeable on him, not- 
withſtanding any balance then due to 
him in a running account with his 


principal. Maber v. Maffas, 545 


£ kf a factor pledge the goods of 
30 15 * 
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his principal, the latter may recover 
the value of them in trover againſt 
the pawnee, on tendering to the fac- 
tor what is due to him, without any 
tender to the pawnee. Daubigny and 
others v. Duval and another. 546 
5. A factor who becomes ſurety for 
his principal, has a lien on the price 
of the goods fold by him, for his 
rincipal, to the amount of the ſum 
for which he has ſo become ſurety. 
Drinkwater et al. afignees of Dowding, 
v. Goodwin. 547 
6. If a factor, who ſells under a 
del credere commiſſion, ſells goods as 
his own, and the buyer knows no- 
thing of any principal, the buyer may 
ſet off any "aan he may have on 
the factor, againſt the demand for the 
goods made by the principal. George 
v. Claget, et al. a 
7. A factor who ſells for the plain- 
tiff, and is to have ſo much in the 
pound for commiſſion, is a good wit- 
neſs to prove the contract and ſale; 
for as a factor he is concerned both 
for the vendor and vendee: he is a 
mere go- between, and may be a good 
witneſs for either of them. Dixon et 
al. v. Cooper. | 389 
8. So alſo a perſon who is employ - 
ed to ſell goods, and is to have "A 
himſelf whatever money he can pro- 
cure for them beyond a ſtated ſum, is 
a competent witneſs to prove the con- 
tract between the ſeller and the buyer. 
Benjamin v, Porteus. 389 


FALSE PRETENCES. 


1. To conſtitute an offence within 
the ſtatute 30 Geo. 2. c. 24. money or 
oods muſt be obtained by the de- 
endants by a falſe pretence, with an 
intent to defraud ; and it is no objec- 
tion that the pretence conſiſts in a re- 
preſentation as of ſome tranſaction to 
take place at a future time. Johw 
Young, S. Randall, V. Mullins, and 
FJ. Ofmer, v. The King. 549 
2. Where the pretence is conveyed 
by words ſpoken by one defendant in 
the preſence of others, who are _ 
in concert together, they may be 
indicted jointly. Vid. 


3+ And itis no objection in arreſt of 
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judgment, that the indictment con. 
tains ſeveral charges of the ſame na. 
ture in the different counts. 157%. 

4. An indictment charging the de- 
fendant with obtaining money by falſe 
pretences is inſufficient, if it do not 
ſhew what the falſe pretences were; 


and if the defendant be convicted on 


it, the Court will reverſe the judy. 


ment, upon a writ of error. The King 
v. Thomas Maſen. 553 


FEE-FARM. 


1. On a grant of a fee- farm rent, 

% without any deduct ion, defalcation, 

or abatement, for, or in any reſpect 

« whatſoever,” the grantee is entitled 

to receive the full rent without de- 
ductipg the land-tax. 

2. Alſo, diſtreſs is not incident toa ſee- 


6 farm rent as ſuch, except the caſe i; 


brought within the ſtatute of 4 Geo. 2, 
c. 28. ſ. 5, Bradbury v. Wright. 554 


FELONY. 


1. Horſes are cattle within the black 
act. The King v. John Paty. 

2. Offences againſt the black a& 
may be proſecuted in any county, at 
the option of the proſecutor. The Xing 
v. Richard Mortis. $57 

3. The defendant had been com- 
mitted under the 2 Geo. 3. c. 28. for 
receiving part of a cargo belonging to 
a veſſel in the Thames, knowing the 
ſame to be ſtolen. And being now 
brought up by habeas corpus, it was 
moved that he might be bailed. He 
was remanded. The King v. IWyer. 553 

4. The defendant having been com- 
mitted for that © with force and arm, 
he made an aſſault on the proſecutor, 
with intent feloniouſly to ſteal, take, 
and carry away from the perſon,” &c. 
was, on motion, diſcharged on bai, 
becauſe the commitment did not ſpe- 
cify any offence within the ſtat. 7 6. 
2. C. 21. on which he was committed. 
The King v. Remnant. I 

5. It was moved on behalf of R.. 
chard Horner, and two others, who had 
been removed by habeas corpus, that 
they might be admitted to bail. The 
commitment ſtated, that the priſoners 


were charged © with defrauding an 


* 6 robbing 


Gans a > a oa --- a 
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« robbing John Cunnett, of Duns- 
ford, yeoman, at Crediton, in the 
« county of Devon, under divers 
« falſe pretences, of the ſum of nine- 
& teen guineas in gold, and a ten- 
„ pound bank of England bill.“ 
Motion denied. Rex v. Herner. 559 

6. In an indictment for uttering a 
forged bank-note, the words, pur- 
porting to be a bank-note,* mean, 
that the note, upon the face of it, 
appears to be a bank-note, and the 
want of ſuch appearance cannot be 
ſupplied, fo as to ſupport the indict- 
ment, by any repreſentations of the 
party when he diſpoſed of it. The 
King v. Jones, alias Thomas Thorow- 
cord, | 560 

7. The ſtat. 18 Geo. 3. c. 19. which 
enables the Court, in certain caſes, 
to make an order on the treaſurer of 
the“ county, riding, or diviſion,” 
where the offence was committed, to 
pay the proſecutor and his witneſſes 
their expences, exfends to inferior 
diſtricts, having juriſdiction to try fe- 
lons, and raiſing their own rates ſimi- 


lar to the county rates. The King v. 
John Myers. $61 
FEOFFMENT. 


A ſecret feoffment under a naked 
poſſeſſion is not ſufficient to ſupport 
a common recovery by tenant in tail 
in remainder. Doe ex dim. Atkyns v. 
Horde et al. 581 


FINES AND RECOVERIES. 


1. A fine taken in Scotland, and 
regular in every reſpect, except that 
it was not taken in the preſence of an 
attorney of any of the courts of Weſt- 
minſter-hall, was allowed by the Court 
on an affidavit made by Seton, the de- 
mandant, that there was no ſuch attor- 
ney reſident in or near the place where 
it was taken. Seton v. Sinclair. 503 

2. A fine may be acknowledged 

e eſe, by a feme covert without her 
huſband, where her huſband has pre- 
viouſly acknowledged it, and is abroad. 
Maear's caſe, 563 
3. It ſeems that a tenant in tail 
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having committed a felony may, be- 
fore conviction, bar the next heir in 
tail by a fine. Stevens v. Winning, 563 

4. If a fine is levied by tenant for 
life, remainder-man in tail, and re- 
verſioner in fee, a declaration of uſes 
by the tenant for life and remainder- 
man in tail, does not bind the rever- 
ſioner, without his privity. And when 
no uſes are declared, parol evidence 
may rebut the reſulting uſe to the co- 
nuſor in favour of the conuſee, with- 
out any written declaration of the uſes 
in his favour. Roe, lefſee of Roach, 
widow, v. Popham, 564 

5. When once the five years allow- 
ed to an infant to make an entry, for 
the pu-poſe of avoiding a fine, begin, 
the time continues to run, notwith- 
ſtanding any ſubſequent diſability. 


Doe ex dim. Count Duroure v. Jones. 


566 


6. The exception in the firſt branch 
of the ſtatute, 4 Hen. 7, and the pro- 
viſo at the end of it, are to be taken 
together; and being ſo taken, they 
do not amount ſo much to an excep- 
tion as a ſaving, the true meaning of 
which is, that the rights of thoſe 
perſons who are under diſabilities, 
and of their heirs, are ſaved as long 
as the diſabilities continue, and five 
years after, but no lenger. Dillon v. 
Leman et al. k 56 

7. Where a tenant for life levies a 
fine, though it is no bar to thoſe in 
remainder, yet the remainder-man 
muſt make an entry before he can 
maintain an ejectment. Doe ex dim. 
Lee Compere v. Hicks et al. 568 

8. And as an actual entry is neceſ- 
ſary to avoid a fine, the party ſo avoid» 
ing it cannot recover the meſne pro- 
fits that accrued before ſuch entry. 
Lee Compere v. Hicks et al. 568 

9. A bill filed in Chancery is no 
claim to avoid a fine. Glumdalclitch 
on the demiſe of Naunton v. Leman. 5 71 

Io. The return of the writ of cove- 
nant in a fine was refuſed to be a- 
mended, the deed te lead the uſes 
being colourable, and the fine taken 
from a dying woman. Lind/ay v. 
Gray and wife, 571 

302 11. The 


- 
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11. The term of a fine is not a- 
mendable. Heath v. Sir John Eardley 
Wilmot et al. $72 
132. Nor will the Court amend a 
fine by a change of the chriſtian name 
of a party. R-bert Dixon v. Lawſon 
et ud. ES: 
13. An eſtate tail with reverſion to 
the king in fee, muſt be clearly of the 
gift or proviſion of the king, to be 
rotected by ſtat. 34 Hen. 8. c. 20. 
Hon being barred by a common re- 
covery. Perkins ex dim. of Fowe, v. 
| Sewell, | i 57 
14. Lands will paſs by a will made 
before a recovery is completely ſuffer- 
ed, if the will be after the deed to 
lead the uſes. Selawyn v. Selin. 579 
15. Where the deviſor had three 
ſiſters (one of whom was married), and 
deviſed land to truitees and their heirs, 
& In truſt that they and their heirs 
ſhould, during the life of the married 
ſiſter, receive the rents and profits, and 
pay the ſame to the two other liſters, 
their heirs and aſſigus; and from and 
after the deceaſe of the huſband, in 
caſe the married ſiſter ſhould be then 


living, to the uſe of the three fiſters| 1 


ſeverally in thirds for life, with feve- 
ral remainders to their firſt and other 
ſons, in tail; remainder to the daugh- 
ters as tenants in common, with croſs 
remainders between the ſiſtersson de- 
fault of iſſue of their bodies reſpec- 
tively ; remainder over in tail,” The 
condition of the married ſiſter's ſur- 
viving her huſband is not annexed to 
any of the limitations ſubſequent to 
the limitation of the life-eftate, And 
the remainder-man in tail can alone 
make a good tenant to the precipe 
upon the death of the three fiſters 
without iffue, notwithſtanding the huſ- 
band be then living. Horton v, Whit- 
taker. | WE. 

16. In this caſe, the intention of 
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by a remainder-man in tail is not 
ſufficient, unleſs the life eſtate appear 
to have been duly ſurrendered, in or. 
der to make a perfect tenant to the 
præcipe, and ſuch furrender cannot 
be preſumed. Good:itle ex dimiſſ. 
Bridges et al. v. Duke of Chandes. 51; 

18. A ſecret feoffment under à 
naked poſſeflion is not ſufficient to 
ſupport a common recovery by tenaut 
in tail in remainder. Doe ex dit, 
Atkyns v. Horde. 681 

19. A. tenant for years, remainder 


2 (to B. for life, remainder to the firſt 
ou other ſons of B. in tail, remain» |} 


er to the heirs of B. in tail; A, and 
B. join in a leaſe and releaſe to make 
a tenant to the præcipe, and ſuffer a 
recovery; held that the eſtate-tail li- 
mited to the ſons of B. is not diveſted 
by the recovery, nor is there any for- 
feiture of the reſpective eſtates of 4, 
and B. Smith ex dim. Richards v. 
Ford. 589 
20. If a tenant in tail by purchate 
under a fettlement made by his an- 
ceſtor ex parte maternd ſuffer a reco- 
very, and declare the uſes to himſeli 
in 25 he takes the fee as a purchaſer 
deſcendible to his paternal heirs. And 
if a tenant in tail by deſcent from the 
maternal anceſtor ſuffer a recovery, 
and declare the uſes to himſelf in fee, 
the eſtate will deſcend to the heirs cx 
parte maternd, whether it be copyhold 
or freehold. Roe ex dim. Crow v. 
J. Baldwere and * lizabeth his wife, and 
J. Ancell Bellumy, - 593 
21. A tenant in tail may by leaſe and 
releaſe, or by bargain and fale, pals a 
baſe fee; a defeaſible eſtate to the 
releaſee or bargainee, voidable by the 
iſſue in tail. Goodright ex dim. Tyr, 
vid. v. Mead and Shil/on. 99 
22. Though the deeds to make a 
tenant to the præcipe be not executed 
till after the execution of the wrll of 


teſtator was to prevent a common re- ¶ ſeiſin, ſtill the recovery will be g 


covery being ſuffered; but the Court 
ſaid, where a teſtator intends that which 
by law he cannot do, the law will not 
allow his intention to take effect. Driv- 
er ex dim. Edgar v. Edear, 574 


by the 14 Geo. 2. c. 20, if the decds 
be executed in the term in which the 
recovery is ſuffered. Goodright ex 
dim. of Burton v. Rigdy. hen 
23. On a writ of error from a jndz. 
ment on ſeire facias, in the court 0! 
| King's 


17. A common recovery SPY 


King's Bench in Ireland, brought to 
reverſe four common recoveries in the 
court of Common Pleas, it was ob- 
jected that the deſcriptions were bad; 
firſt, * All thoſe, the Caſtle Town, and 
lands of, &c. containing by eſtimation 
ſo many acres,” without ſetting out the 
quality of the lands, as, meadow, paſ- 
ture, wood, and fo forth; that a reco- 
| very would not lie of a town, and that 
ſo many acres by eſtimation was un- 
certain. Objection 2d, That others were 
deſcribed thus, * all that part of the 
town and lands, &c. now or late in the 


tenure of ſuch and ſuch a perſon, which 


was vague and uncertain,” Objection 
za, That two parcels were deſcribed as 
containing a plough-land,” which 
was alſo vague and uncertain. In re- 
ſpect of the premiſes in the city, it 
was objected, that they were all de- 
manded by the deſcription of © meſ- 
ſuage or tenement,” which was un- 
certain, and alſo as being ſaid to be 
e now or late in the tenure, &c.“ 
But all theſe objections were over- 
ruled. Maſſey v. Rice. 602 

24. On reading the deed to lead| 
the uſes, and a fine levied in conſe- 
quence of the ſame, the common re- 
covery ſuffered in this caſe was a- 
mended by changing Ann, the wife 
of Henry Goodwin, to Elizabeth. 
Mayre v. Coulthard. 

25. Alſo a recovery was in this 
caſe amended by a more accurate de- 
ſcription of the vill and county from 
the deed to lead the uſes. IWat/on v. 
Cox, | 605 

26. It is no objection to the paſſing 
a common recovery, that the order of 
the names of the vouchees in the præ- 
cipe at bar and the dedimus varies. 
Lang v. Woodhouſe. 5 

27. The Court will give leave to 
amend à miſtake in the writ of entry 
in a common recovery, Jobn Norman 
Croſs v. William Grey. 606 

28. But no amendment can be al- 
lowed of a recovery, where the reco- 
\ery 2 it ſtands has lands of the 
vouchee to operate upon. Affen et 
al. v. Baldwin, | - 4 7 

29. If the return of a writ of ſum- 


— 
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mons in'a common recovery be on 
Sunday, and the vouchee dies on that 
day, the recovery is bad, Swann v. 


' Broome. 


30. The Court will not enlarge the 
return of a writ of ſummous in a com- 
mon recovery, ſo as to make a term 
intervene between the teſte and the 
return. Barnard v. Woodcock, 813 

31. A fine cannot be amended by 
increaſing the number of acres, the 
deed of uſes being general, and the 
intent only proved by affidavit. Powel 
et al. v. Peach. 614 
32. The like motion was made to 
enlarge the return of the writ of ſum- 
mons, as in the laſt caſe of Barnard 
and Woodcock, and received the fame 
denial from the Court. Gibbons v. 
Stevenſon. 615 

33- In caſe in nature of deceit, to 
reverſe a recovery of lands in ancient 
demeſne, all the parties to the reco- 
very muſt be before the Court. The 
King v. Hadlow. 675 


FISH. 


On a conviction on ſtat. 5 Ges. 
3, c. 14. for preſervation of fiſhy 
it ſhould appear thereon, that the fiſh- 
ing was without the conſent of the 
owner. Rex v. Corden. , 616 


FORGERY. 


Payment of money to an executor, 


who has obtained probate of a forged 


will, is a diſcharge to the debtor of 
the inteſtate, notwithſtanding the pro- 
bate be afterwards declared null, and 
adminiſtration be granted to the in- 
teſtate's next of kin; and a probate, 
as long as it remains unrepealed, can- 
not be impeached in the temporal 
courts, Allen, adminiſtrator of T homas 
Prigſi man, otherwi/e l andy, v. Dundas. 

„ 484 

FOREIGN LAWS. 


1. Whether an action can be ſup- 
ported in England, ona contract which 
is void by the law of England, but 
valid by the law of the country where 
the matter was tranſacted, is a great 

queition, 
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queſtion, and has not yet been deter- 
mined. Robinſon v. Bland. 617 


2. The way of knowing foreign 
laws is, by admitting them to be prov- 
ed as facts, and the Court muſt aſſiſt 
the jury in aſcertaining what the law 
is. Mn v. Fabrigas. 618 

3. And every action tried here, upon 

a contract made abroad, muſt be tried 
dy the law of England. Holman v. 
Johnſon. | 618 


FRAUD and FRAUDULENT 
CONVEYANCE. ” 


1. A ſettlement by tenant in fee 
for the maintenance of herſelf and 
children for life, to raiſe portions for 
younger children, and the ſurplus to 
her heir at law, ſhe having then many 
ſons and daughters, is a voluntary 
ſettlement, and void againſt purchaſ- 
ers, under 27 Eliz. And a leſſee at 
rack-rent is a purchaſer for a valuable 
confideration. Goodright ex dim. Hum- 
phreys et al. v. Moſes. 618 

2. It a warrant of attorney to con- 
feſs judgment is given to a 4ond fide 
creditor, and judgment is immediately 
entered up, and execution levied, to 
defeat another creditor, entitled to ex- 
ecution; this preference is not fraudu- 
lent. Holbird v. Ander/on. 467 

3. If a creditor take an abſolute 
bill of fale of the goods of his debtor, 
but agree to leave them in his poſſeſ- 
fon for a limited time, and in the 
mean time the debtor die, whereupon 
the creditor takes and ſells the goods, 
he will be liable to be ſued as execu- 
tor de ſon tort for the debts of the de- 
ceaſed ; for the debtor's continuing in 
poſſeſſion is inconſiſtent with the deed, 
and fraudulent againſt creditors. It 
being a general rule in the transfer 
of chattels, that the poſſeſſion muſt 
accompany and follow the deed. Ed- 
wards v. Harben, executor of Tempeſt 
Mercer. : 492 


4. What ſhall be a good conſidera- 
tion to ſupport a ſettlement by a pa- 
rent, by way of remainder to the 

ounger brothers of the intended huſ- 
band, eldeſt ſon of that parent. 
ex dim. Hamerton v. Mitten, 


Noe 
620 
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+ Tf a perſon, having ſeveral cre. 
ditors, convey by deed the legal inte. 
reſt in part of his real and perſonal 
property to a truſtee, in truſt (after 
deducting the expences reſpect ung tie 
truſt), out of the rents and profits, 0 
pay half the ſurplus to the grautor fur 
his own uſe, and the reſidue among 
certain creditors named in a ſchedule, 
without any intention of fraudulently 
delaying the creditors not named in 
the ſchedule in obtaining their de- 
mands, the deed is good in law, J. 
Wick v. Caillaud. 622 

6. A marriage ſeitlement made in 
conſideration of a large portion with 
the wife, by which the houſehold 
goods belonging to Lord Montfort, 
at his lordſhip's houſe in town, and 
which were very minutely particu» 
lariſed in a ſchedule annexed to the 
ſettlement, were all conveyed to the 
plaintiffs, as truſtees, for the uſe of 
Lord Montfort for life ; remainder to 
Lady Montfort for life, remainder te 
the tirſt and other ſons of the marriage 
in ſtrict ſettlement; was held good. 
Cadogan et al. v. Kennet. 624 

7. To make a voluntary ſettlement 
void againſt a ſubſequent purchaſer, 
within the ſtat. 27 Eliz. c. 4. it mult 
be covinous and fraudulent, not vo- 
luntarily only. Doe ex dim. IVatfos 
et al. v. Routledge. 627 


FREE BENCH. 


1. A leaſe for years, by a copy- 
holder, with the licenſe of the lord, 
where the widow, by cuſtom, would 
be entitled to her free bench, if the 
copyholder had died ſeiſed, defeats 
the widow of her free bench. Sali. 
bury ex dim. Cooke v. Hurd. 277 

2. But the widow is entitled to her 
free bench in copyhold lands, ſurren- 
dered to the uſe of the huſband, though 
he may never have been admitted 
thereto. Yaughan ex dim. Atkyns, «q. 
v. Athyns, widow. 378 


| GAME. 
1. A life-eſtate of leſs than 150l. 


per annum 1s not a qualification 
| 


> - -- © —= oo ow 
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cations in the ſtar. of 22 & 23 Car. 2. 


kill game. Lowndes, %. v. Lewis, 
clerk. 633 
2. An equitable as well as legal eſ- 
tate gives a qualification under the 
game laws: but the clear value of the 
neceſſary eſtate, means the value, clear 
at leaſt, of all mortgages or incum- 
brances, created by the owner, or 
thoſe under whom he claims. e. 
therell v. Hall. 634 
3. A diploma conferring the de- 
gree of doctor of phyſic, granted by 
either of the univerſities in Scotland, 
does not give a qualification to kill 
game under 22 and 23 Car. 2. c. 25. 
Alſo an eſquire, or other perſon of 
higher degree, as ſuch, is not quali- 
fied under that act; though the ſon of 
an eſquire, or the fon of other perſon 
of higher degree, is. Jones v. _—_ 
35 

4. A lord of a hundred, or wapen- 
take, cannot grant a deputation to a 
game-keeper. The Earl of Aileſbury 
v. Pattiſon. 638 
5. And it is no defence to an ac- 
tion for penalties on the game laws 
that the defendant has a deputation 
from a perſon claiming to be lord of 
the manor, if there appear to be no 
ground for the claim. Calcraft v. 
Gibbs, | 638, 639 
6. But a game-keeper of a lord of 

a manor has a right to carry a gun 
any-where out of the manor. Rogers 
v. — Carter, 7. 641 
7- Under the certificate · act 25 G. 3. 
c. 50. only thoſe defendants who are 
acquitted upon a proſecution for ſeiz- 
ing guns are entitled to treble coſts. 
Smith v. Wallis. 644 
8. Two perſons cannot be con- 
victed in ſeparate penalties under 5 
Ann. c. 14. ſ. 4. for uſing a greyhound 
to deſtroy game. Tbe King v. P 
Bleaſdale. 644 
9. In a conviction on the gane 
laws, the information muſt negative, 
ſpecifically, every one of the qualifi- 


c. 25, The King v. Jobn II heatman. 


o . 044 
10. In an action againſt an unqua- 
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declaration ſtated, that the defendant 
uſed a gun, being an engine to kill 
and deſtroy the game. In arreſt of 
judgment it was objected, that it was 
not averred that the defendant uſed 
the gun for the deſtruction of game, 
but the Court overruled the objection. 
Avery v. Hoole. -2*. 

11. Keeping of dogs of the kinds 
enumerated, is, as well as uſing them, 
an offence againſt the game laws; 
and evidence prim4 facie of the pur- 
poſe for which they are kept. Rex 
v. Hartley. | 45 

12. The like point. The King v. 
Thompſon. 646 

13. And proof that the defendant 
did keep and uſe a gun to kill and de- 
ſtroy the game, is fuffcient evidence 
to ſupport a conviction on the game 
laws, though the witneſs add his rea- 
ſon for believing it, that the gun was 
fired by the defendant who was walk - 
ing about a piece of ground at H. 
with that apparent intent. The King 
v. T. Davis. 409 

14. It is no objection to an inform- 
ation on the game laws that it is not 
qui tam.—Alſo on the information, 
charging the defendant with keeping 
and ufing a dog and alſo a gun on the 
ſame day, he can only be convicted 
in one penalty,—And if the evidence 
be given on the ſame day that the de- 
fendant appeared and pleaded, it will 
be intended that the evidence was 
given in his preſence. The King v. 
V. Lovet. 650 

15. And although it has been held 
by the court of King's Bench (from 
an unwilliugneſs to overturn a prece- 
dent in Burn though erroneous, which 
has been long ated under), that in a 
conviction on the game laws, evi- 
dence that the deicndant kept and 
aſed a gun to deſtroy game, is ſuffi- 
cient, without ſhewing how and in 
what manner in particular; yet as this 
is contrary to the eſtabliſhed rule in 
all other convictions, the Court has 
conſtantly reprobated the practice, 
and deciared themſelves to be of opi- 
nion, that it is the duty of magiſtrates, 
in all caſes, to ſtate tie whole of the 


ified perſon for uüng a gun. Tne | 


evidence, 


wade) 
-< 


— 
— 


9 


in. 
— — 


c 2 
Dato. nn I of LA nc — ä 


guar A — — 
r 


100l. a- year. The King v. Clarke. 


it will be een that he acted as a 


. thn, 653 


Berlley. 656 
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evidence, and not merely the refult 
of it. Same caſe, 651 

16. On a queſtion of qualification 
of a defendant for killing game, the 
convicting magiſtrates may ground 
their opinion of his not being your 
fied, on the fact of the defendant's 


having on a former day ſwor under 


the income- act to an eſtate under 


5 652 

17. A conviction on 5 Ann. c. 14. 
was quaſhed becauſe the witneſs was 
not ſworn and examined in the pre- 
ſence of the defendant, for it is not 
ſufficient to read over the depoſition 
in the defendant's preſence. But the 
evidence need not negative every 
ſpecific qualification under the 22 and 
23 Car. 2. 5. The King v. Thomas 
Spencer Crowther, 653 


18. The lord of a manor who is 


alſo a juſtice of the peace, is entitled 
to a month's notice of an action 
brought againſt him, for taking away 
a gun in the houſe of an unqualified 
perſon, by ſtat. 24 Geo. 2. c. 44. for 


juſtices Briggs v. Sir Frederick Eve. 


GAMING. 


r. An horſe-race is gaming within 
the ſtat. 9 Ann. c. 14. Blaxton v. 
Pye. 654 

2. And if a bet be unlawful on one 
de, and lawful on the other, neither 
can be recovered, for want of mutu- 
ality. Clayton v. Jennings. 655 

3. A match for 251. a ſide, is a run- 
ning for 5ol. within the horſe- race 


act. Bidmead v. Gale. 655 
4. The like point. John/or v. Bann. 
Ximenes v. Fucquet. 65 


5. A foot- race is alſo a game with- 
in the ſtat. 9 Ann. c. 14. Brown v. 


6. An action brought by the loſer 
to recover back money loſt at play is 
remedial and not penal, and a new 
trial may be had therein. And if 
company never part, though dinner 
intervenes, the loſs is at one fitting. 
Bones v. Booth, _ | 656 


7- And that one witneſs ſaw a dice 


* and dice on the table, round 
which many perſons were aſſemble, 
the play having been diſcontinued on 
the witneſs's entering the room, was 
held ſufficient to convi the defend- 
ant. The King v. Jobn Lien. 6:1 


GAOLS, 


The lord of a franchiſe is not, as 
ſuch, bound to repair a gaol within it : 
but he may be ſubje to ſuch a charge 
by immemorial uſage. The King v. the 
Earl of Exeter. | 659 


GAVELKIND. 


The poſſeſſion of one coheir in ga- 
velkind is not the poſſeſſion of the 
other, where he enters with an adverſe 
intent, to ouſt the other. Davenpor? 
v. iyrelb. | — + 6d 


HABEAS CORPUS. 


1. The court of Common Pleas has 
a general juriſdiction to grant writs of 
habeas corpus in all cafes whatſoever. 
Mood caſe. 660 

2. A maſler is not entitled to ſue 
out an habeas corpus to bring up an 
apprentice out of the cuſtody of an- 
other. The King v. Reynolds, 664 

3- But the lord chief juſtice has 
power, under an old ſtatute paſſed in 
the reign of Henry 8. of granting 
warrants for the purpoſe of bringing 
up apprentices in this ſituation, The 
King ve Edwards. 664 

4. In caſes of writs of habeas cor- 
pus directed to private perſons, to 
bring up infants, the Court is bound, 
ex debito juſtitiæ, to ſet the infant tree 
from an improper reſtraint ; but they 
are not bound to deliver them over to 


6 any body, nor to give them any pri- 


vilege. This mult be left to their 
diſcretion, according to the circum- 
ſtances that ſhall appear before them. 
Rex v. Sir Francis Blale Delaval, Wits 
liam Bates, and John Franc. 605 

5. An habeas corpus was granted 
to compel the defendant to bring in 
the body of Elizabeth Vernon, an in- 
fant, under 21, who had eloped from 


her father. The King v. Ward, p + 
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6. On a motion on behalf of the 
relations and friends of one Mrs. 
Francis Savage ¶ it being repreſented, 
that ſhe was too infirm and weak to 
be brought into court by an habeas 
corpus], the Court made a rule to 
ſhew cauſe why an information ſhould 
not be exhibited againſt the defend- 
ant, for the miſdemeanors charged in 
the affidavits; and added that certain 
perſons ſhould, at all proper times 
and ſeaſonable hours, have free ac- 
ceſs to her. Rex v. Peter Wright, 666 

7. So where it appeared, upon the 
affidavit of a phyſician, that the per- 
ſon confined was a lunatic, and not 
fit to be introduced in court, and that 
the relations were applying for a com- 
miſſion of lunacy againſt her.—The 
Court enlarged the time for making 
the return to an habeas corpus. Rex 
v. V. Clarke. 666 

8. A member of the Houſe of 
Commons, committed for a breach of 
privilege, cannot be diſcharged on an 
habeas corpus during the ſeſſion. 
Braſs Crofby's caſe. 667 

9. No habeas corpus lies for an 
alien enemy a priſoner of war, how- 
ever ill uſed or deceived. The caſe 
of three Spaniſh ſailors. 67 5 

10. An Hab. corp. ad ſatiſ. & recip. 
may be returnable immediate and be- 
fore a judge. Dr. Betteſworth v. Hugh 
Parker Bell, c/q. 676 

11. The Court will not receive the 
return of an habeas corpus, till the 
return day. Stephen Majh's caſe. 676 

12. On an habeas corpus to produce 
the body, with the cauſes of taking, 
and detaining : the party muſt return 
an anſwer to the taking, as well as 
detaining. Elizabeth Warman's caſe. 677 

13. „J had not at the time of re- 
ceiving this writ, &c. nor have fince 
had, the body, & c. detained in my 
cuſtody, &c.” is an equivocal return, 
and bad. The King v. James Winton. 

| | 6 
Habeas corpus ad teſtificandum. ht 


14. In general, an habeas corpus ad 


teſificandum will lie, to remove a per- 

lon in execution to be a witneſs, but 

e Court will refuſe it where the ap- 
| OY i | 


| plication appears to be a mere con- 
trivance. Rex v. Burbage. 678 

15. But the Court will not grant 
an habeas corpus ad teſtificandum to 
bring up a priſoner of war.— The pre- 
ſence of witneſſes in that ſituation is 
generally obtained by an order from 
the ſecretary of ſtate.— It was here 
ſtated, that this application had been 
made, but without ſucceſs.—The 
Court then granted a rule to ſhew 
cauſe why the defendant ſhould not 
conſent, either to admit the fact, or 
that the priſoner ſhould be examined 
upon interrogatories; and if this con- 
ſent ſhould be refuſed, the Court ſaid 
they would put off the trial from time 
to time, to give the plaintiff an op- 
portunity of filing a bill in equity. 
Furly v. Newnham, 678 

16. On a rule upon the defendant 
to ſhew cauſe why he had not obey- 
ed a writ of habeas corpus ad tefifican- 
dum, requiring him to bring up two 
ſailors, the anſwer given was, that the 
writ was not genes by a judge. Rex 
v. Roddam, 678 

17. The defendant being brought 
up on an attachment for diſobeying 
an habeas corpus, and having agreed 
with the injured parties, was diſmiſ- 
ſed on payment of a fine of 10l. only. 
The King v. Captain Falkingbam. 679 


HACKNEY COACHES. 


Under the ſtatute 10 Geo. 3. c. 44. 
ſ. 7. a juſtice of the peace after con- 
viding a hackney coachman for re- 
fuſing to go with his coach, may im- 
mediately commit him to the houſe 
of correction, if he do not pay the 
penalty. Duck v. Addington. 679 


| HAWKERS AND PEDLARS. 


1. The manufaRures of Scotland 
may be vended in England, by whole - 
ſale, without a licence, from the 
hawkersꝰ office. Maxwell v. Mayor. 680 

2. Only one horſe-licence was re- 
quired for hawkers, pedlars, and petty 
chapmen, travelling with ſeveral 
beaſts under the old act of 9, 10 V/. 
3. e. 27. ſ. 1. and 3. but this is now 
altered by 22 Geo, 3. C. 26. and a li- 
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cence 1s required for each beaſt above 
the firſt, Rex v. Robotham. 681 
3- A conviction of the defendant 
for trading as a hawker, pedlar, and 
petty chapman, without having a li- 
cence, having been removed by cer 
t.orari, certain objections taken there- 
to, were over-ruled. Rex v. Smith. 681 
4+ The like caſe. Rex v. Aiken. 681 
5. No hawker can expoſe goods to 
ſale in any part of a market town but 
the public market place, by 29 Geo. 
3. c. 26. 1, 16, 17. The King v. Ne- 
Fear ue. 682 
HEIR. 
1. Where lands deſcended to two 
daughters of the father by the firſt 
ventre, and, after his death, an infant 
fon was born of a ſecond ventre, the 
mother at that time reſiding in part of 
the premiſes, and receiving rent for 
the other parts, both before and aſter 
the birth of her ſon ; and the ſon died 
at the age of five weeks and three 
davs. It was held that this was a ſuf— 
ficient actual ſeiſin in the infant ſon, 
to make a po//e/ſo fratris ; ſo that the 
lands ſhall not deſcend from him to his 
titers of the half blood, but to a more 
remote heir of the whole blood. Good- 
title ex dim. Newman v. Newman, 682 


vives her, and deviſes the eſtate by 
will ; the title of his deviſee is ſuch a 
doubtful equity as cannot be ſet u 
in an ejectment againſt the title of the 
wife's heir- at- law. Doe ex dim. Hod/- 
den v. Staple. 687 
5. Where an obligor is ſciſed of 3 
reverſion in fee, expectant on ſeveral 
eſtates tail; this reverſion, coming 
into poſſeſſion into the hands of lis heir, 
is then aſſets by deſcent, to charge 
him with the debt. Smith et al. exe- 
cutors, v. Parker et al. 689 
6. A deviſe to the heir of M. my 
be good as defignatio perſonce, and he 
may take in the life-time of M. Cood- 
right, on the demiſe of Brooking, v. 
IV bite. : 21 
7. A deviſe to the right heirs of 
huſband and wife, is a deviſe to ſuch 
perſon as anſwers the deſcription ol 
heir to both, namely, a child to both; 
and if no preceding eſtate be given to 
the father and mother, ſuch child ſhal: 
take as a purchaſer. Roe ex dim. 
Nightingale v. Quartley. 28 


8. In ejectment, whether one claim- 


ing title as heir, is bound to deduce 
any pedigree in proof of his deſcent ' 
Roeex dim. Thorne v. Lord et al. 318 

9 By a gift from father to ſon, by 


2. 4. died ſeiſed, leaving two in- 
fant daughters by different ventres; 
held that an entry generally by tne 
mother of the youngeſt daughter, as 
her guardian in fſoccage, conſtituted 
a ſuthcient ſeifin in the eldeſt infant 


daughter. to carry the deſcent of her 
moicty, on her death, to her heirs. 


Dee ex dim. Pernet v. Keen. 685 

3. If an eſtate, pour arire vie, be 
limited to a man, his heirs, executors, 
adminiſtrators, and athgns, and be not 
deviſed, it deſcends to the heir as a 
tpecial occupant, - Ainſon, aamini- 
friratri :,. v. Bab er. 686 

4. If there be an agreement before 
marriage, that a ſetilement ſhall be 
made of the wife's eſtate, reſerving 
to her a power of diſpoſing of it, which 
agreement is ſigned by the intended 
hutband and wife, but not ſealed : 
and be fore the marriage the wife diſ- 
poles of it to the huſband, who ſur- 


deed poll, of lands to'hold to him, and 
his aſſigns, for ever, charged with 
;100l. to his younger brother, at the 
end of his apprenticeſhip, againſt all 
men, the ſon takes only an eſtate for 
life. igt ex dim. Allingham v. 
Dewley and ie. 307 

10. In a graut to A. B. remainder 
to his own heirs male, his hers male 
take by deſcent. But if ſuch a limi. 
tation is made by will, or by a third 
perſon in a deed, the. heir male takes 
by purchaſe. Thomas Iris and Inn 
his wife, et al. v. Henry Palmer. eſſ. 
et al. | 308 
11. If the legal intereſt in land de- 
ſcend in fee fimple ex parte materns, 
and the equitable intereſt in fee ſimple 
ex parte paternd, or vice verſa, the equi 
table eſtate ſhall merge in the lege 
and both follow the line through Wo 
the legal eſtate deſcended. Goodric?! 
e ce of Al ben, v. I elll et al. 31 
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12. If a tenant in tail by purchaſe 


under a ſettlement made by his an- 
ceſtor ex parte malernd ſuffer a reco- 
verv, and declare the uſes to himſelf 
in fee, he takes the fee as a purchaſer, 
deſcendible to his paternal heirs. And 
if tenant in tail by deſcent from the 
maternal anceſtor ſuffer a recovery, 
and declare the uſes to himſelf in fee, 
the eſtate will deſcend to the heirs ex 
tarte maternd, whether it be copyhold 
or freehold. Roe ex dim. Crow v. J. 
Baldwere and Elizabeth bis awife, and 
J. Ancell Bellamy. 592 

13. The poſſeſſion of one coheir in 
gavelkind is not the poſſeſſion of the 
other, where he enters with an adverſe 
intent, to ouſt the other. Davenport 
v. Tyrrell, 660 

See alſo Dxvis Es, ESTATE, Ix- 
FANT IN VENTRE SA MERE. 


HIGHWAYS AND TURNPIKES. 


1. The whole pariſh is bound to 
repair a highway of common right. 
Rex v. In abitants of Great Broughton. 

| 691 

2. In this caſe it was determined, 
that if a pariſh lies in two diſtinct 
counties, an indictment for not re- 
pairing the highway may be brought 
againſt that part of the pariſh in which 
the ruinous road lies. Rex v. Iubabi- 
tants of We/ton-under-Penyard. 691 

3. But it has been ſince decided, 
that if a pariſh be ſituate part in one 
county, and the reſt in another, and 
a highway lying in one part be out of 
repair, an indictment againſt the in- 
habitants of that part only, is bad: 
the indictment muſt be againſt the 
whole pariſh. The King v. The Inha- 
bitants of Clifton, 692 

4. A queſtion was put by the Court, 
Whether a perſon bound, ration? te. 
aur, to repair a road, could not be 
indicted in the county where it lay, 
though the perſon lived out of the 
county? And it was admitted that he 
might. 1b:d. 

5. If a pariſh, conſiſting of two 
diſtricts, bound to repair ſeparately, 
be convicted, the Court will grant a 


fecial mandamus for a rate to be levied 


E372 


on the diſtrict bound to repair. The 
King v. Townſend et al. 695 
6. It the inhabitants of a townſhip, 
bound by preſcription to repair the 
roads within the townſhip, be expreſſ- 
ly exempted by the proviſions of a 
road act from the charge of repairing 
new roads to be made within the 
townſhip, that charge muſt neceſſarily 
fall on the reſt of the pariſh. The 
King v. the Inhabitants of Sheffield. 69; 
7. If the truſtees, under a road act, 
turn a road through an incloſure, and 
make the fences at their own expence, 
and repair them for ſeveral years, they 
cannot be compelled to continue ſuch 
repairs, unleſs there be a ſpecial pro- 
viſion in the act to that effect. The 
King v. Llandlilo. 698 
8. The commiſſioners appointed by 
6 Geo. 3. c. 78. (an act E dividing 
and incloſing certain lands in the pa- 
riſh of C.) which enacts that the pub- 
lic roads to be ſet out by them ſhould 
be repaired in ſuch manner as other 
public roads are by law to be repair- 
ed, and that the private roads ſhould 
be repaired by ſuch perſon or perſons 
as they ſhould award, have no power 
to impoſe on the pariſh at large the 
burden of repairing any of the private 
roads ſet out in purſuance of the act. 
The King v. Cottingham. 699 
9. Caſe on the conſtruction of the 
old highway act, 7 Geo. 3. c. 42. ſ. 
1. which directed, “ that upon tae” 
22d of September in every year, the 
conſtables, headboroughs, tithingmen, 
churchwardens, ſurveyor or ſurveyors 
of the highways, and houſeholders, 
being aſſeſſed to any parochial or pub- 
lic rate, ſhall aſſemble together at the 
church, &c. and the major part of 
them ſo aſſembled, ſhall make a liſt,” 
&c. Hex v. Pettirward, 70 
10. The magiſtrates are not bound 
to appoint ſurveyors of the highways 
from the liſt of perſons returned to 
them under ſtat. 13 Geo. 3. c. 78. if 
in their opinion the perſons named in 
the liſt are not qualified : but they may 
appoint other perſons of the pariſh 
who are qualified. 7% King v. C. 
Baldwin. F702 
11. Ng 


Ir. No appeal lies to the quarter 
ſeſhons againſt the allowance of the 


accounts of the ſurveyor of the high- 


ways under the ſtat. 13 Geo. 3. c. 78. 
The King v. Weft Riding of Yorkſhire. 703 
12. The like point. The King v. 
W. Mitchell et al. 705 
13, The inhabitants of a pariſh, 
into which a road is turned by turn- 


| Pike truſtees, are not bound to do 


ſtatute work thereon. Wheeler v. Coop- 
er. | 0 
14. What ſhall be deemed a ligbe 
way. White v. Smith et al. 706 
15. It is not a good juſtification in 
treſpaſs that the defendant has a right 
of way over part of the plaintiff's land, 
and that hewent upon the adjoining land 
becauſe the way was impaſſable fron 
being overflowed by a river. Taylor 
v. Whitehead. 708 
16. Juſtices have power to ſtop u 
roads under the general highway act, 
in caſes only where a new road is ſet 
out. — Page, efq. v. Howard, 709 
17. A prefentment of a highway, 
being out of repair, by a . of 
peace, upon his own view, is tra- 
verſable generally. Rex v. Juſtices of 
peace for IWilt/ire. 711 
18, A preſentment by two juſtices 


of a highway as being out of repair; 


being traverſed and iſſue joined there- 
on, a venire was awarded on the re- 
cord, for twelve jurors to try the iſſue. 
The King v. St. Michael, &c. 712 

19. A preſentment muſt allege the 
road to lie in the pariſh ; otherwiſe 
the pariſh is not bound to repair. Pex 
v. Inhabitants of Hartford. 712 

20, An indiftment ſtated the high- 


way to be leading from the pariſh of 


H. towards and unto the pariſh of G. 
and held bad; for the words © from” 
and “ to” are both excluſive. The 
King v. Gamlingay, h 712 
21. Indictments for not repairing 
highways were formerly taken ſtrily, 


but of late greater latitude has been 


allowed. Ner v. Harrow, 71 
22. Upon an indictment for erect- 


| Ing a wall acroſs a highway, not ſtat- 


ing the nuiſance to be continuing, 


there need not be judgment to abate 


it: but it is otherwiſe, where it is ſtat- 


| 


900 A TABLE OF THE PRINCIPAL MATTERS. 


ed in the indictment as an exiſting 


nuiſance. The King v. William and 


Jol Stead. | 714 

23. A perſon indicted for not re- 
pairing roads ratione tenure ſhall pay 
the coſts of the proſecutor. The King 
v. Wingfield. | | 715 

24. And if the judge certify on the 
back of the record, that the defence 
was frivolous, this is in effect an award- 
ing of the coſts againſt the defendant, 


5 under 13 Geo. 3. c. 78. 1. 64, The 


King v. Clifton. 715 
25. But the coſts can only be award- 


ed by the Court before whom the in- 


dictment is had. 4he King v. Chad- 
derton. 5 


. 


7 
26. The truſtees of a public turn 


pike act, which empowers them to 


ere toll-houſes and mortgage the 
tolls, and which declares there ſhall be 
no priority among the creditors, have 
no power to mortgage the toll-houſes 
or gates: and if in fact they have 
made ſuch a mortgage, and an cject- 
ment js brought againſt them by the 
mortgagee, they are not eſtopped by 
their deed from inſiſting that the act 
gives them no ſuch power. Fuirtitle 
ex dim. Mytton, et al. v. Gilbert. 710 

27. Where a jury are to be ſum- 
moned under a turnpike-act to aicer- 
tain the value of land, it muſt appear 
that the truſtees ated within their ju- 
riſdiction, and that notice to the par- 
ties intereſted was given. The King 
v. J. Baghaw, %. 717 

HOLYDAYS. 

1. St. Barnabas is not a legal holi- 
day at the Seal- office. Figgins v. il. 
8 | 718 

2. The like point. Sparrow v. 
Cooper. 719 

3. Neither is the 2gih of May a 
holyday in any of the law offices. 
Pater v. Croome. 729 


HORSE-RACES. 
An action will lie againſt the clerk 
of the courſe for the entrance-money 


: payable to the ſecond-beſt horſe. 722 
Sec alſo GAMING. 


INCLOSURE ACTS. E 
1. Where, by the terms of an in- 


cloſure act, for incloſing the 22 
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of 2 manor, a certain portion was to 
he made to the lord in lieu of his 
right and intereſt in the ſoil, and the 
reſidue was to be allotted to the ſe- 
veral tenants in fee, diſcharged from 
all cuſtomary tenures, &c. a ſaving 
clauſe, reſerving to the lord all ſeig- 
nories incident to the manor, and all 
rents, fines, ſervices, &c. and all other 
royalties and manorial juriſdictions 
whatever, will not reſerve mines un- 


der thoſe allotments to the tenants, 


though it appear there was a ſubſiſt- 
ing leaſe of ſuch mines at the time 
the act paſſed, granted by the lord of 
the manor. Townley v. Gib/on, et al. 722 

2. No technical form is neceſſary 
in the awards of commiſſioners of in- 
cloſure ; but, if they ſubſtantially pur- 
ſue their powers in ſhutting up old 
roads, thoſe roads effectually ceaſe. 
Pick v. Clarkſon. 725 

INDICTMENT. 

1. An inditment will lie for keep- 
ing a place for fighting of cocks, 
boxing, playing at cudgels, and miſ- 
behaving. Rex v. Higginſon. 728 

2. An indictment will lie for con- 
ſpiring to charge another that he had 
taken out of a bag a quantity of hu- 
man hair. Rex v. Riſpal. 728 

3. A certificate by juſtices of the 
peace, that a highway (indicted) is in 
repair, is a legal inſtrument, recog- 
nized by the courts of law, and ad- 
miſſible in evidence after conviction, 
when the Court are about to impoſe 


à fine; and, conſequently, it is illegal | 


to conſpire to pervert the courſe of 
juſtice, by producing a falſe certifi- 
care in evidence to influence the judg- 
ment of the Court. The King v. Maw- 
bey, Liptrott, Leyceſter, and Cooper. 728 
4. An indictment will lie tor enter- 
ing a burying ground, and taking a 
coffin out of the earth, and taking 
thence a dead body. The King v. 


Lynn, 735 


5. It is an offence at common law, 


to obſtruct the execution of powers 
granted by a ſtatute, and an indict- 
ment for ſuch offence need not, and 
ought not, to conclude “ contra formam 


Hatuti.' The King v. Smith, et al. 736 
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6. The juſtices may proſecute at 
common law for diſobediene to their 
order, for it is an offence at common 
law, and, therefore, puniſhable by in- 
dictment. Rex v. Balme, 700 

7. If a party proceed againſt a de- 


fendant by action and indictment for 


the ſame aſſault, the Court will not 


compel him to make his election. 


Jones v. Clay. 738 


8. An indiftment will not lie for 
delivering leſs beer than contracted 
for as the due quantity. The King v. 
Wheatley. | 738 

9. So in this caſe, an indictment 
for delivering leſs oats than the quan- 
tity contracted for, as the due quan- 
tity, was, on motion, alſo quaſhed : 
without argument. Rex v. Dunnage. 741 


10. So an indictment for lelling, 


as two chaldron of coals, a quantity 
defective by ſo many buſhels. Rev 
v. Offorn. | 4 
11. An indiftment will not he 
againſt a defendant for taking in and 
delivering unmarried women. Rex 
v. Felix Macdonald. 741 
12. An indictment will not lie for 


742 

13. Or for pulling off the thatch of 

a man's dwelling-houſe. Rex v. At- 
ins. 743 
14. The like caſe. Rex v. Bale. 
et al. 74 
15. An indictment does not lie 
againſt a private perſon for knowing- 
ly expoſing to ſale, and ſelling, wrought 
gold under the ſterling alloy, as and 
for gold of the true ſtandard weight; 
which is indictable in goldſmiths. 
Rex v. Bower, | 744 
16. An indictment will not lie at 
common law charging that the de- 
fendant deceitfully intending by crafty 
means and devices to obtain poſſeſſion 
of certain lottery tickets, the property 
of A. pretended that he wanted to 


purchaſe them for a valuable conſi- 


deration, and delivered to A. a fifti- 


tious order, &c. purporting to be a. 
draft upon a banker for the amount, 
| which 


paid by virtue of which he obtained 


The King v. J. Sharples. 746 


there are two diſtin counts, the find- 


v. Fieldbouſe. | 746 
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which he knew he had no authority] 


to draw, and that it would not be 


poſſeſſion of the tickets and defrauded 
the proſecutor of the value. The King 
v. B. Lara. 745 

17. No indiftment will lie for exer- 
ciſing a trade in a borough, being a 
foreigner, and not having made any 
compoſition with the mayor and bai— 
liffs of the borough, for his freedom. 


18. A motion on behalf of a profe- 
cutor, for leave to quaſh his own in- 
diftment, is not a motion of courſe. 
Rex v. IVebs, 746 

19. Nor will the Court quaſh a 
motion on the behalt of a defendant, 
they may put the party to demur. 
Rex v. Crootes, Rex v. Sutton. 746 

20. Where the grand jury take 
upon themſelves to find part of the 
fane indictment to be true, and part 
falſe, the whole is void; but where 


ing Billa vera, as to one count only, 
and rejecting the other is good. Rex 


21. An indictment was quaſhed, 
becauſe ſeveral defendants were join- 
ed in it. Rex v. Jobu Tucker and ele- 
wen others. 747 

22. And the Court may, impoſe 
terms on a proſecutor before they al- 
Jow him to quaſh the indictment. The 
King v. Webb. 747 

23. Upon a demurrer to an indict- 
ment, found in an inferior court, ob- 
jections may be taken, as well to the 
juriſdiction of ſuch court, as to the 


ſubject- matter of ſuch indictment. | 


And where the caption of the iudict- 
ment ſtates the court of quarter-ſeſ- 
ſions, where ſuch indictment was 
found, to have been held on an im- 
poſſible day, it is fatal. The King v. 
Fearnley, | | 748 

24. The offence being alleged in 
the indictment to have been commit- 
ted in the time of the late King, and 
charged to be againit the peace of the 
now king, is fatal, and renders the in— 
d:tmen; inſufficient. Hex v. Lookup, 


749 


25 On an indictment, it was moved 
in arreſt of judgment: 1ſt, Becauſe 
no proper venue was laid. The in. 
dictment only ſtated it to be at the 
pariſh aforeſaid, no pariſh having been 
before mentioned,—2dly, Becaùſe the 
offence was laid to be againft the 
form of the ſtatute, and it was only 
an offence at common law : and the 
Court ſaid, there was clearly no fcun- 
dation for the laſt objection ; as it 
had been frequently over-ruled as {\r. 
plus age. But as to the firſt point, they 
inclined to think the objeRion fatal. 
The King v. Mathews, 750 

26. An indictment that the defenc. 
ant contracted with a manufacturer 
to go to a foreign country called Ame- 
rica, not being within the dominions 
of the crown; after verdict held good 
The King v. Myddelton. 770 


INFANT. 


1. A conveyance of an infan! 


avoided by entry during infancy, 
Zouch ex dim. Abbott and Hallet v. 
Parſons, 751k 
2. An infant ſlave in the Weſt In- 
dies executed an indenture, by which 
he Covenanted to ſerve B. for a cer- 
tain term of years as his ſervant, and 
B. covenanted to do certain things on 
his part; B. then came to England 
with the ſlave. In an action againſt 
A. v-ho had ſeduced him from the 
ſervice of B., A. was not permitted to 
allege that the contract was void, as 
being made by an infant and a llave. 
Keane v. Boycott. 758 
3. Afſumptit on an account ſtated 
does not lie agaiuſt an infant, Tre: 
man v. Hurſt, © 701 
4. An infant who lives with, and 
is properly maintained by, the parent, 
cannot bind himſelf to a ſtranger for 
neceſſaries. Bainbridge v. Pickering. 702 
5. A joint warraut of attorney, to 
confeſs judgment by an infant and 
another, may be vacated againſt the 
infant only. Motteux v. St. Aubin, et 
al. 702 
6. A warrant of attorney given by 
an infant, is abſolutely void, * ihe 
: ours 


mortgagee is binding, and cannot be 
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. Clarke. 17 


no inconvenience. Tong v. Blackall. 34 


take an eſtate tail. JVkitelock v. Hed- 


Court will not confirm it, though the 
infant appear to have given it (knowing 
that it was not valid), for the purpoſe 
of colluſion. Saunderſon v. Marr. 763 

7. An infant is not eligible to the 
office of a burgeſs in a corporation, 
where the charter does not expreſsly 
authorize the corporation to grant in- 
cohate rights. Ner v. Carter. 763 

8. When once the five years, allow- 
ed to an infant to make an entry for 
the purpoſe of avoiding a fine, begin, 
the time continues to run, notwith- 
ſtanding any ſubſequent diſability, Doe 
ex dim. Court Duroure v. Jones. 566 


INFANT EN VENTRE SA MERE 


1. Lands, &c. are deviſed to B. for 
life, and, after his deceaſe, to all and 
every ſuch child or children of B. as 
thall be living at the time of his de- 
ceaſe : held that a poſthumous child 
of B. ſhall ſhare equally with thoſe who 
were born in his life-time. An infant 
en rentre ſa mere is conſidered as born 
tor all purpoſes which are for his bene- 
fit, Doe, on the demiſe of Clarke, v. 


2. A deviſe to a child en tentre /« 
neue at the time of the father's death, 
is good; becauſe as the birth muſt ne- 
cetlarily happen within leſs than nine 
months after the death of a perfon in 
being, that conſtruction will introduce 


3. A child en tentre ſa mere may 
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to procure a reverſionary patent of an 
office grantable by the king, under the 
great ſeal. Net v. Samucl Vaughan. 767 
3. A commitment by a juttice of 
peace fora time certain, as for fourteen 
days, under the vagrant- act, is a com- 
mitment in execution, and the party is 
not entitled to be bailed. And if an- 
other magiſtrate, on illegal and corrupt 
motives, diſcharge a perſon ſo commit- 
ed, the Court will grant an information 
againſt him. The King v. R. Brooke, 
et al, 7 
4. An information will be granted 
for circulating hand-bills previous to a 
trial to influence the jury. And the 
afhdavits taken before a judge at m/e 
prius, who put off the trial of the 
cauſe for that reaſon, may be read. 
The King v. Joliffe. 772 
5. In this caſe an information was 
granted againſt an overſeer for pro- 
curing a pauper to marry a pauper witt 
child of a baſtard, in order to get the 
baſtard ſettled in the pariſh where the 
huſband was ſettled. Rex v. Tar- 
rant, | 776 
6. But in this caſe, the Court refuſed 
to grant an information, and ſaid it 
would be more proper in all ſuch caſes, 
to take the common remedy, and pro- 
ceed by way of indictment. Lex v. 
Compton. 776 
7. An information was granted a- 
gainſt juſtices of the peace for refuſing 
to grant a licence to fell ale; merely 
from a motive of reſentment. Aer v. 


din. 353 Robert Haunn and John Prece, 
INFORMATION. t 8. The like point. Rex v. IWilliams, 
land Rev v. Dacts. 777 


1. An information lies for joining in 
an unlawful combination and contpiracy 
to remove an infant of about eighteen, 
out of the hands of the defendant, to 
whom ſhe was bound an apprentice by 
her father without the knowledge or 
2pprobation of the father, and to place 
her in the hands of another for the pur- 
Pole of proſtitution. - Rex v. Sir Hun- 
«s-Blake Delacal, IWilliem Bates, and 
Jokn Praine. | 765 

2. An information was granted for 
ntempting to bribe a privy-counſellor 


9. And the ſame principle was laid 


down in this caſe. Rex v. Baylis, 777 


The King v. Holland and Forfter. 777 
10. It is a general rule, that the 
Court w not grant an information 


for a private libel, charging a particu- 
lar offence,” unleſs the proſecutor will 
deny the charge upon oath. The King 


v. Mites, 778. The King v. Haſuell, 


and the fame v. Bale. 778 


11. Neither will the Court grant an 
information againſt a magittrate for 


having improperly convicted a perſon, 


pnleſ;; 
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unleſs the party complaining makes an 


exculpatory affidavit, denying the fact. 


The King v. Webſter. 780 
12. And in this caſe the Court ſaid, 
they had thought it proper to eſtabliſh 
as à general rule for the future, that 
when a perſon applies for an informa- 
tion, he is underſtood to waive his right 
to bring an action, unleſs the Court 
ſhould, on hearing the whole matter, 
be of opinion that it is a proper ſubject 
to be tried in a civil action, and ſhould 
ſpecifically give him leave to do fo. 
The K mg v. Sparrow and Urquhart. 781 
13. And it it be a ſufficient puniſh- 
ment if the defendants pay the colts ; 
they will diſcharge the rule on thoſe 
terms. The King v. Morgan. The King 
v. Cozens, et. al. 781 
14. The Court will not grant an in- 
ſormation upon a verbal challenge, un- 
leſs an affidavit from the perſon who 
delivered the challenge is produced. 
The King v. A. S. Willett. 782 
15. An information was refuſed for 
miſpending money collected under a 
brief. King v. St. Botolph Biſhopſgate, 
7 


16. So for miſapplication of corpo- 


CO 
G3 


ration- money. The King v. Watſon, | 


et. al. 783 

17. Nor will the Court grant any in- 
formation againſt juſtices acting in ſeſ- 
tions, unleſs in very flagrant cates. 7he 
King v. Juſtices of Seaford. 784 

18. An information will not be 
granted againſt juſtices, who have not, 
{triftly ſpeaking, acted legally, unleſs 
they have acted corruptly. Ide King 
v. Jackſon, et al. 784 

i9. General rules laid down as to 
informations. King v. Robinſon. 785 

20. The Court will never grant an 
information upon the application of the 
attorney-general, in cates proſecuted 
by the crown; becauſe the attorney-ge- 
neral has a right himſelf, ex icio, to 


_ exhibit one. Rez v. Plalipps, Lucas and 
Gun. 786 


21. The like point. Rex v. illiums 


Davis Phillips. 786 


22. Neither will the Court give the 
attorney-general leave to quaſh an in- 


formation filed er officio ; for he may 
ſtop the proceedings upon it by nikit 
projequs, and file another. The King v. 
Stratton, et al. . 786 

23. An information may be filed by 
the ſolicitor- general, while the office of 
attorney- general is vacant. Rer v. Jr. 
Wilkes. 787 

24. A motion for a criminal infor- 
mation againſt a magiſtrate for ſup- 
poſed miſconduct during the term, may 
be applied for at any time during the 
term. The Kg v. R. Carpenter Smith, 


0 

235. But for an offence betore the 
term, the information muſt be applied 
for ſufficiently early, to give the de- 
fendant time to ſhew cauſe againſt the 
rule within the term. The King v. Tau- 
lor. 701 
26. One joint information againſt ſe- 
veral defendants cannot iflue upon fe- 
parate and diſtinct rules obtained a- 
gainſt each defendant. Rex v. He don, 
and four others. 791 
1. Judgment on convictions. 7he 
King v. De Teſter, 791. The Ring v. 
Peter Aunet, 791. The King. v. Parjons, 
et al. | 701 
2. The Court will not diſpenſe with 
the perſonal appearance of the defend- 
ants in an information on pronuuncing 
judgment, where the ſentence may be 
corporal. Rex v. Hann and Price. 792 


INFORMATION QUI TAXI. 
When a ftatute creates a penalty, and 
fays that one moiety ſhall be to the ule 
of the king and the other to a common 
informer, the king may ſue for the 
whole, unleſs a common informer has 
commenced a qui tam ſuit for the pe- 
nalty. In ſuch a caſe, the king may 
recover the penalty by an information 
filed by the attorney- general in this 
court. The King v. Mordecai Hunen. 
| 792 


INNS OF COURT. 


A ſurrender of chambers to the trea- 
{urer and ancients of the ſociety, made 
with their aſſent, to the intent that they 
might grant the ſaid chambers to a pur- 


chaſer, paſſes the eſtate to ſuch pur- 
Pall 
chalcr 


7 
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chaſer before admiſſion. Doe ex dim. 
793 the contempt, and for the coſts on a 


Iarry, et al. v. Miller, et al. 
INQUISITION. 


6. But a defendant in execution for 


quo warranto information, may be diſ- 
charged under the lords' act. The King 


1. An inquiſition made by the ſhe-j Pickeritl 795 
rit's jury to aſcertain to whem the 5 If a priſoner brought up to be 


property of goods, taken under af. fa. 
belongs, though found in favour of A. 


, 


diſcharged under f. 16. of the lords' 


Ast, deliver 11 a falſe ſchedule and is 


is not admiſſible evidence in an action ut remanded, the Court will not, at the 


trover for the goods brought by 4. 


againtt the ſheriff. . Lathow v. Hamer 


and Burnet, Sheriffs of Midler. 469 

2. But the Court will not tet aſide 
the inquiſition of a jury, ſummoned by 
the ſheriff, to inquire in whom the 
property of goods fcized by him under 
« fi. ja. is veſted. Roberts v. Thomas. 


INSOLVENT DEBTORS. 


1. Under the lords att. In or- 
der for the diſcharge of zu inluivent 
dehtor under the lords act, 1. 16. can- 
not be made by a judge in term-time, 
Haſtans v. Morris. 6 793 

2. An application may be made for 


the diſcharge of an inſolvent debtor out 


of cuſtody under the lords' act, 33 Geo. 
2. c. 28. where the negleét to ap- 
ply in time aroſe from the miſconduct, 
and not merely from the ignorance or 
miſtake of the agent employed. Pearce 
ct al. v. Taylor. 793 

3. If a defendant be arreſted on a ca. 


/a, and elcape, and be afterwards re- 
taken and committed to priſon in the 


inltance of a creditor, even with the 
priſoner's conſent, order him to be 
brought up a ſecond time, for the pur- 
pole of amending his ſchedule, and al- 
ligning over that property which he 
had before concealed, Hutchins v. 
; Heſteeth. 796 
3. Ihe bringing up a priſoner a ie- 


2. cond time under the lord's act, 32 Geo. 


2. e. 28. 1. 12. is in tbe diſcretion of 
the Court; and he may be brought up 
again on the laſt day of the term. 
' Bates v. Gumble. 706 
9. Where a priſoner has been 
brought into court to be diſcharged un- 
der the lords' act, f. 13. and, upon his 
examination, the Court have retuſed to 
diſcharge him, they will not afterwards 
diſcharge him on that act, though 
he make an atfidavit of circumſtances 
in anſwer to the caute ſhewn, on his 
| examination, againſt his ditcharge ; and 
that thoſe circumſtances were not then 
| difcloted, owing to a miſtake, Thorn- 
tun, et al. ve Dunphy. + 796 
10. An inſolvent debtor has a right 


- . 


——— the ren RA 


next term, he may apply in the follow- to his diſcharge, if his groats be rot 
ing term, to be diſcharged under the paid before ten at night of the day on 
lords act; for the words in that ſta- | which they are payable ; and this right 


tute, © charged in execution.“ mean 
being detained within the walls of the 
priſon. Vaughan v. Durnell. 794 

4. A pritoner who is taken in exe- 
cution for more than zool. and atter- 
wards reduces his debts below that tum, 
by paying ſome of his creditors, is not 
entitled to be diſcharged under the 
lords' a& in the next term after he has 
o reduced his debt; unleſs it be alto 
the next term after he was taken iu ex- 
ecution. Ex parte Hubbard. 795 
. 4 defendant, charged in execu- 
don on a qui tam action, cannot be dif- 
charged on ſurrendering his effects un- 
der the lords' act, 32 Geh. 2. c. 28. 


Hart, qui tam, v. Hawkins. 795 
} 


Vor, 111, 


ie not waived by the turnkey on the fe- 
lons' fide accepting them after that 
time. Tiſher v. Bull. | 797 
' 11. If a judge make an order for a 
priſoner's ditebarge under the lords“ 
act, 32 Geo. 2. c. 2B. 1. 33. out of 
term, it is final. Lench v. J'argiter. 
797 | „„ 
12. When a debtor is in execntion 
at the ſuit of partners, on a joint debt, 
one of them may give a note for the 
groats. Mer, et al. v. I um¹lu . 797 
13. But a note for the groats mult 
be ſigned by all the leflors of the plain- 
tif in ejectment. 7% King on the 
proſecution of Moore and wife, and | 
and wife v. Willan/on. — 797 
3 Q 14. So 


r 


yob 


14. So alſo when ſeveral executors 
are plaintitts, a note given to an in- 
ſolvent debtor under the Jords' act muſt 
be ſigned by all of them. Lepine, et 
al. executors v. Bayley, 797 

No ſtamp is neceſſary for a pro- 
| 5” note for the payment of a pri- 
ſoner's groats under the lords' act. 
Tehell v. Baſey. 798 

16. The half pay of a lieutenant in 
a reduced regiment of foot need not be 
included in his ſchedule delivered in 
under the lords' act. Harty v. _ 

19 

17. Caſes under general infolvent 
acts, Ernſt, et al. v. Sciaccaluga, 799. 
Maſon v. Vere, 799. Norris v. Leer , Soo. 
Ford v. Chilton, 800. Hartwell v. 
3 801. Maſon v. Vere, 802. Hatt 

Verdier, 802. Boucn v. Hill, S802. 
Blandford, et al. executors of Froud v, 
Foote, 803. Workman v. Leake, $03. 
Paget v. Wheate, 804. Lord Kinnaird, 
et. al. v. Burrow, 805. The Ring v. 
I. Jones, eq. 805. The King v. The 
Juſtices of Surrey, 806. Caſftleman's 
cafe, ads Price, Clerk, 807. Rer v 
Caſtleman, 807. Brown v. Ricers, 807. 
Spulton, et al. v. Moorhoufe, 807. Bur- 
Fon, et al. v. Mardin. 808 
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ſpecting all books and rolls relating ts 
the defendant's title. Folkard v. Henet, 
et al. 811 
5. Leave to inſpect the court rolls, 
&c. of a manor will be granted of 
courſe on the application of a tenant of 
the manor who has been refuſed that 
permithon by the lord. The King v. 
Shelley. 971 
6. But a freehold tenant has no 
right to call for the inſpection of the 
court- rolls of a manor, unleſs there be 
ſome cauſe depending. The King v. 
Allgoed. $12 
The Court refuſed a rule to in- 
ſpect a report from the Fatt India 
board of inquiry upon which an infor- 
mation had been filed againſt the de- 
fendant. The King v. Holland. 813 
8. On an information for election 
bribery, the proſecutor moved ten a 
rule to inſpect the books of the corpora 
tion of Eveſham ; but the Court ide 


the ſame, being an attempt to make the 


corporation furnith evidence in a crimi 
nal proſecution. The King v. Heyden. $13 

9. In this caſe inſpection of the 
books of Clement's-Inn, to prove pay- 
ment of poor's rates, or being with- 
in the pariſh of A. was denied, being 


private books, and the queſtion con- 


INSPECTION OF BOOKS. cerning a private right. Allan v. Tap, m 
1. In an action brought by the cor- $14 gi 
poration for toll againſt the defendant, 10. 3 no inſpe&tion of books, =D, qu 
the Court on his application granted a vill be granted till iſſue joined. Hor» Ju 
rule for inſpection of ſuch parts of v. (is. N 13 th 
the deeds, &c. as related to that mat- | de 
ter, on the town-clerk, which he was INSURANCE FROM FIRE. VE 
to give upon oath. The Corporation g | 
HBarnſtable v. Lathey. 809| I. An exception in a policy of inſu- be 
2. The Court cannot grant a rule rance from fire, in cafe the houſe be th 


burnt by reaſon of any ufurped power, 


for the inſpection of papers, unbſs there N 
does not exempt the inſurers from pay» be: 


be a cauſe in the court, and ſome pro- 


= ceeding in it. The King v. G. Babb.|ing on a loſs occafioned by a mob. the 
# 810| Driuluuter v. the Corporation of the rel 
4 3. In a queſtion concerning right of | London Afjurance. 81. 97 
6 common, claimed by the defendant, as 2. Ifa policy of inſurance againſt les P, 
1 a frecholder within the manor of Upot- by fire, allows fifteen days for the pay- 
1 tery, in Devonſhire. A rule was made ment of the anuual premium, ol a Ch 
4 abiolute to permit the defendant to in-}loſs happens in the mean time. the in- ant 


ſpe&t the court rolls. Addington v. ſurers are not liable, though the aſſure! . 


| | | rn | 811 tendered the premium before the end ot: we 
4 So in this caſe, in an action by | the fifteen days, but after the Jos. an. 
9 e copy-holder againſt another, the Tarleton et al, v. Staniforth, et al. 814 40 
Court made the rule ahlolute, tor in- 3. A deed-poll, containing an in- 


furance 


ſurance againſt fire, may refer to con- 
ditions in a printed paper, without 
ſtamp, ſeal, or ſignature: and it may 
be a part of thoſe conditions that the 
inſured ſhall procure a certificate of his 
character; and that the loſs happened 
without fraud. Routledge, adminiſtra- 
tor of Routledge v. Burrell, bart. $16 

4. And the production of ſuch a cer- 
tifcate is a condition precedent to a re- 
covery againſt the inſurers on the po- 


hey; and it is not ſuificient to ſhew 


that a certificate was produced and 
ſigned by many reputable houſeholders 
of the parith, and that the miniſter 
and churchwardens being applied to, 
without any reaſonable or probable 
cauſe wrongfully and unjuſtly refuſed 


to ſign it. Wood, et al. aſſignees of ; 


Lockyer and Bream, bankrupts v. II 
&y. 816 818 


INSURANCE ON LIVES. 


The concealment of circumſtances 
on a life inſurance is not ſo fatal, if the 
life be warranted good, as if it be a 


common inſurance. Roſs v. Bradſhaw. 


824 
INTEREST. 


1. In this caſe it was referred to the 
maſter to compute intereſt on the ſum 
given by the jury on the writ of en- 
quiry, from the day of figning final 
judgment below, down to the time of 
the taxation of colts, the ſame to be ad- 
ded to the coits taxed for the plaintiff. 
dinck v. Langton, 342 

2. The court of Exchequer Cham- 
ber is bound to allow double coſts to 
the defendant in error, on the athrm- 
ance of a judgment of the king's- 
bench : but it is entirely a matter in 
their diſcretion, whether or not inte- 
reit thall be allowed on tuch affirmance. 
Shepherd one, &c. v. Mackreth in the 
Eechequer Chamber in Error. 342 

3. And the court of Exchequer 
Chamber will allow intereſt to a defend- 
ant in error, under the ſtat. 3 H. 7. 
©. 19, on a judgment of non-pros, as 
well as on a judgment of athrmance ; 
and, for the future, the intereſt allow- 
« will be $1. per cent, inſtead of 41. 


- 
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Sykes v. Harriſon, in the Exchequer 


Chamber in Error. 344 


JON DER IN ACTION. 


1. Where the cauſe of demurrer to 
a declaration is, that the counts are 
improperly joined, the plaintiff cannot 
enter a nolle proſequi as to fome, and 
leave the others remaining. Roſe and 
Mercy his wife v. Bowler and Read, ex- 
ecutors of Bowler. 507 

2. A count, on a promiſe made by 
the defendant, as adminiſtrator, to pay 
money received by him, as ſuch, to 
the plaintiff's uſe, cannot be joined 
with other counts, on promiſes made 
by the inteſtate. Jennings v. Newman,, 
adminiſtratrix. 511 


JURIES. 


1. No more than twenty-three can be 
ſworn on the grand. jury; becauſe, if 


ſa number, amounting to two full ju- 


ries, or more, ſhould be ſworn, it 
might happen that a complete jury of 
twelve might find a bill to be a true 
one, though other twelve, or even 
many more than twelve of the very 
fame jury, might reject it as an untrue 
one. g : 824 
2. If the inhabitants of an hundred 
have enjqyed an immemorial exemp- 
tion from ſerving on juries, they are 
not liable to be ſummoned, under any 
of the different ſtatutes relative to ju- 
ries. The King v. Pugh. 825 
3. A jury's repreſentations in favour 
of a criminal, after conviction, is to 
be cenſured. Rex v. Edmund Thirkell, 
826 


JUSTICES OF THE PEACE. 


1. If juſtices of peace adjourn their 
proceedings to a day ſubſequent to the 
repeal of an act of parliament, under 
which they derive their authority, their 
juriſdiction will ceaſe. Rer v. Juſtices 
of the Peace for the city of London. 826 

2. A charter granting juriſdiction 
to borough magitirates over a diftrict 
not within the borough does not ex- 
clude the county juſtices without ex- 
preſs words, And though ſuch charter 
contain words of reference to former 
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charters in which excluſive juriſdiction 
is given to the borough juſtices within 
the borough, and that they ſhall have 
juriſdiction within the new diſtrict in 
tam amplis modo et forma, &e. yet if 
there be in the latter charter a ſaving 
clauſe of the rights of the crown, and 
of all other perſons, the borough magi- | Dricer ex, dim. Orenden et al. v, Lau- 
ſtrates have only a concurrent juriſdic- | rence. | 304 
tion with the county juſtices. Blankley | 2. A judgment in ejectment had 
v. Vinſtanlei, et al. 827 been regularly obtained by the plain- 
3. Alſo where the words of a charter | tiff, againtt the caſual ejector, by. de. 
are doubtful, they may be explained | fault: and the Jandlord of the premiles 
by long uſage. Ibid. had moved to ſet aſide this judgment; 
4. And where two ſets of magiſtrates | becaute his tenant had not given him 
have a concurrent juriſdiction, and | notice of his having been ſerved with 
one appoints a meeting to grant ale- an ejectment. And the Court were 
licences, their jurildiction attaches, ſo clearly of opinion, that the poſſeſſion 
as to exclude the others appointing a | ought not to be changed by a judg- 
' ſubſequent meeting, though they may | ment in ejectment, where there had 
all meet together on the firit day. But | been no trial or opportunity of trying; 
if, after ſuch appointment, the other | though the obtaining the judgment 
ſet of magiſtrates meet on a ſubſequent | might be owing to the default, or even 
_ elay, and grant other licences, their treachery, of the defendant's own ten- 
proceeding is illegal, and the ſubject ant, Dye ex dim. Fronghton v. Hoe. 
of an indictment. The King v. T. | 321 
Sainſbury, Eſq. et al. h 83 «| 3. Where the leſſee of lands dies | 
5. The ſecretary of ſtate is not, as before the expiration of the term, and 
ſuch, a-conſervator of the peace; nei his adminiſtrator continues in polle(- 
ther can he iſſue a general warrant to | fion during the remainder and after the 
fearch for and ſeize the perſon of any | expiration of it; a diſtreſs may be taken | 
one. Entick v. Carrington, et al. Linge for rent due for the whole term. 5 
mefjengers. | 827 | Braithwaite v. Cookſey. 508 | 
6. To ſtate upon an appeal, that | 4. The adminiſtratrix of an executor 
thoſe 2gzinſt whole acts you complain | cannot ſue for the double value ot | 
are juſtices, is ſo far an admiſſion of lands held over after notice to quit un- 
their juriſdiction. Rex v. Fiſher, and | der a demiſe from the teſtator, contrary 
Rex v. Tout, 844 to 4 Geo. 2. c. 28. without taking ov: 7 
7. In an action of treſpaſs, aſſault, lle 


| LANDLORD AND TENANT. 


1. The Court will not endure a leſſee 
to defend (alone) an ejectment againſt 
his landlord, or thoſe claiming under 
him, on a ſuppoſed defect of title. 


. 
2 EET 
22 4 : 


— 


— 


adminiſtration bonis non; even. j 


and falſe impriſonment, againſt a juſtice 
of the peace, he was permitted to pay 
twelve guineas into court, purſuant to 
the ſtatute 24 Geo. 2. having omitted 
to tender amends. Caſbouym v. Ball. 
| 845 

8. No action can he brought again! 

a juſtice of the peace for an act done 
by him in that character, without giv- 


though the tenant has attorned to ber. 

Tingrey, widow, v. Brown, 
LEASE. 

Tf a frechold leaſe for lives be limit- 

ed to A. and the heirs of his body, with 

remainders over, A. may dilpoſe of tue 


whole and defeat the remainders by 
any conveyance during his lifctune. 


5927 
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ing him a month's notice of the writ, Doe, ex dim. Flake, v. Luxton. 37 
| t Or procets, intended to be ſued out, as 4 g | 
fy well as of the cauſe of action. Love- LEVARI FACIAS. | 
4 lace v. Curry. 845 I: 
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Donald. 


is 2 continuing execution, and a levy 
may be made under it, from time to 
time, afier it is returnah le, till the ſum 
indorſed be ſatisfied; yet if it be ac- 
tually returned, the authority of the 
biſhop is at an end, Mar/h, nt. et al. 
r. Faucet, clerk, 409 
LIBEL. 

See INDICTMENT. INFORMATION, 

No. 10, 11. | 
LIFE ESTATE. 


If an eſtate, yo. autre vie, be limit- 
ed to a man, his heirs, executors, ad- 
miniſtratcrs, and aſſigns, and be not 
deviſed, it deſcends to the heir as a 
ſpecial occypant. Atkinſon, admunu- 
ftratrix v. Baker, 636 


LUNATICS. 


The Court will ſtay the return of 
an haheas corpus upon the affidavit of 
a phyfician, that the perſon confined 
is a lunatic, and not fit to be intro- 
duced in court, and that the relations 
are applying for a commithon of lu— 


nacy, Rex v. IV. Clarke. 666 


LYING-IN WOMEN, 

An indictment will not lie againſt a 
defendant for taking in and delivering 
unmarried women. Rex v. Felix Mac 

741 
MANDAMUS. 

1. The Court will not grant a writ, in 
the nature of a mandamus, to the mayor 
and aldermen for the time being, being 
the judges of the mayor's court at 
Bombay, in the Eaſt Indies, command- 
ing them to hold a court for the exa- 
mination of witnefles, unleſs the cauſe 
of action has ariſen in India. Franci/cs 
v. (rtlmore, 286 

2, If a pariſh, conſiſting of two diſ- 
tricts, bound to repair ſeparately, be 
convicted of not repairing, the Court 
will grant a ſpecial mandamus for a rate 
to be levied on the diſtrict bound to re- 
par. The King v. Townſhend, et al. 695 

MANUFACTURES. 


See HawKEks and PEDLAR Ss, No. 1. 
INDICTMENT, | 


MASTER AND SERVANT. {| 


1. In an action againit a maſter for 
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the negligence of a ſervant, the latter 
is not a competent witneſs to difprove 
the negligence, without a releaſe. 
Green v. the New Iver Company. 402 

2. If A. the ſervant of B. 1ell the 
goods of C. an inteſtate, as well after 
his death as before, though by the or- 
ders of C. and pay the money ariſing 
therefrom, into the hands of B,—}, 
may be {ned as an erecutor de for tort, 
Padget et al. v. Prieſt and Porter. 490 

3. A maſter is not entitled to ſue out 
an habeas corpus to bring up an appren- 
tice out of the cuſtody of another. The 
Ring v. Remolds. 664 

4. Eut the lord chief juſtice has 
power, under an old ſtatute paſſed in 
the reign of Henry 8. of granting war- 
rants for the purpoſe of bringing up 
apprentices,” and Lord Mansfield fre- 
quently exerciſed that power. The Ki 
v. Edwards, 66.4 

wo MARRIAGE. 

1. A marriage covenant, with a 
truſtee for ſecuring proviſion for the 
wife may be given in evidence by her, 
on a plea of *ptene adminiftracit, in an 
action brought againſt her as an exe- 


the perſonal aſſets, to much as is equal 
to the damages the has ſuſtained by the 
breach of ſuch covenant. Loane v. 
Cajey, execit ric. 516 
2. In this caſe an information was 
granted againſt an overſeer for procur- 
ing a pauper to marry a pauper with 
child of a baſtard, in order to get the 
baſtard ſettled in the pariſh where.the 
hutband was ſettled. Rex v. Tarrazt. 
776 

3. But in this caſe a ſimilar informa- 
tion was denied on account of the 
great inconvenience of obliging per- 


cauſe againſt an information, and the 
Court ſaid it would be more proper in 
all ſuch caſes to take the common re- 
medy, and proceed by way ot indict- 
ment, Re v. Compton. 76 


MORTGAGE. 
NEW TRIAL. 


| 1. An objection to the competency 
of witneſſes, ditcovered after a trial, is 
7 not 


cutrix. And the may retain, out of 
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ther grant or refute a new trial, as it 
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not a ſufficient ground, of itſelf, for 


ſome weight with the Court, where the 


PAYING MONEY INTO COURT. 


party applying appears to have ments. } See JUSTICES OF PEACE, No. 5. 


Turner, et al. v. Peale, - bd 

2. In granting new trials, the Court 
know no limitations (except in ſome 
excepted cafes), ſuch as thote greater 
than miſdemeanors ; but they will ei. 


will tend to the advancement of jultice. 

In miſdemeanors there is no authority 
to ſhew a new trial can be granted, in 
order that the guilt or innocence ot 
thote who may have been convicted 
may be again examined into. 7he King 
v. North. y. 734 

NOTICE OF ACTION. 
See JUSTICES or PEACE, No. 8. 
OFFICERS. 

A military officer, in the ſervice of 
the Eaſt-India Company, tas not a 
right to reſign whenever he plenſes. 
Captain Parker v. Lord Clire, 281. 
Fertu v. Lord Clice. 282 


PARISH. 


An allegation in an action for a falſe 
return to a mandamus of a cuttom of 
payment, by the chapel-wardens of A. 
to the churchwardens of B. may be 
tupported by evidence of a cuſtom of 
payment to officers acting only tor the 
townſhip of B. not co-extenſive with 
the pariſh of B. but who have always 
been deſcribed as the churchwardens of 
B. Alſo an entry of the receipt of 
money by officers of a townſhip, from 
the officers of another townſhip, of a 
proportion of church rates, made in a 


| 


in future. And another entry, ex- 
plaining the proportions, made on the 
ſame page, is alſo admitlivle evidence. 
Stead et al. v. Heaton et al. 42x 


PARLIAMENT. 


A member of the Houſe of Com- 
mons, committed for a breach of pri- 


PENE ADMINISTRAVIT. 


1, Where the defendant bound him- 
elf as adminiſtrator to abide by an 
ard to be made touching matters in 
diipute between his inteſtate and an— 
other, and the arbitrators awarded that 
he, as adminiſtrator, ſhould pay, &c, 


held that he could not plead vlenè udn. 


ſiravit to the debt on the bond. Burry 
V. ſth, 


8 5 4 
2. But the mere ſubmiſſion to an 
award by an adminiſtrator is not an 


admiſſion of aflets ; and a promiſe by 


the inteſtate, if there be no aflets. [« 
nudum pattum, Pearſon, et al. aſionce: 
of Scott v. Henry adninifirator 6 
lenry. 479 
3 If an executor plead (to an action 
on bond) payment ; and omit to plead 
plene adminjfiracit, and a verdict be 
given againſt him on ſuch a plea; it 


action founded on that jugment, ſug— 
gefting a devajiarit, Eving et al. exe- 
cutors of J. Ercing v. Peters, 519 

4. It an executor or adminiftratur 
plead plene adminiſtracit preter à cer— 
tain ſum, and afterwards to another 
action brought in the ſame term plead 
alto plene a:!miniftracit prater the fame 
ſum, and as to that fam that he had 
confetled it in the other action, ſuch 
plea is a good bar, I aters v. Ogden 
et al. | | 524 

5. To aſſumpfit on a bill of en- 
change by the plaintifls, as indortees, 
againſt the defendant, as executrix of 
the acceptor; the defendunt, after plead- 
ing four judgments recovered àgainft 
her as exccutrix, pleaded teftator be- 
came bound to indemnify T. J. againit 
a certain other bond, and held well. 
Cor et al. v. A Jojeph, executris of 1: 
Joſeph. 52.1 

6. To a plea of plene adminytrac!! 


vilege, cannot be diſcharged on an ha-|preter, the plaintiff may pray judg- 


beas corpus during the ſeſſion. Braſs 
Crojby's Caſe, 667 


and reply ailets wtra, Lockyer, 0 


v. Coward. 


an adminiſtrator to pay the debts «f 


operates as an admiſſion of aſſets in an. 


ment of the ſum admitted by the plea, | 
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v. Coward, et al. executors of Frampton, 
widow, executriz of Frampton. 525 

7. On a plea of judgment recovered, 
and plene adminifirarit prefer ; replica- 
tion that the defendants had and hath 
aſſets : if aſſets 'are proved in the de- 
jendant's hands, he may give evidence 
of the payment of other debts, with 
thoſe afſets, previous to the action 
brought. Syed v. Hill, executriv. 526 
8. An executor having pleaded non 
aſſumpſit, and a ſpecialty debt ſutlicient 
to cover the aflets, was permitted to 
withdraw the tirit plea, on paymeat of 
the coſts occationed only by that plea. 
Dearne v. Gronp. 62 

9. To afſrumpyit for goods ſold and 
delivered, the defendants pleaded two 
judgments, recovered and unſatisfied, 
one for 240l. and the other for 60. ; 
and then pleaded plene adminifirarit, 
except to the value of 13ol. which was 


not ſufficient to ſatisfy thoſe judg- 


QUI TAM. 
See Information qui tam, and Ix- 
SOLVENT DEBTORS, No. 5. 


QUO WARRANTO. 
See In80LVENT DEBTaRs, No. 6. 


RESERVATION. 

Where by the terms of an incloſure 
act, for incloſing the waſtes of a ma- 
nor, a certain portion was to be made 
to the lord in lea of his right and in- 
terztt in the foil, and the reſidue was 
to be allotted to the ſeveral tenants in 
fee, ditcharged from all cuſtomary te- 
nures, &c. a ſaving elauſe, reſerving 


7 to the lord all ſeignories incident to the 


manor, and all rents, fines, ſervices, 
&c. and all other royalties and mane- 
rial juriſdictions whatever, will not re- 
lerve mines under thoſe allotments to 
the tenants, though it appear there 
was a ſubſiſting leaie of ſuch mines at 


the time the act paſſed, granted by the 


ments. To this the plaintiff replied, lord of the manor. Tounley v. Gibſon, 


that both judgments were obtained by 
fraud. PER CURIam. The plaintiff in 
reply thould have relied on the ſums, 
which were pleaded to cover the allets, 
not being the true debts; and that the 
julgments were kept on foot per frau- 
dem, to prevent the plaintitt”s recover- 


et al. 722 
SECRETARY OF STATE. 


See JusTICEs OPF THE PEACE, 
No 5. | 
SETTLEMENT, 
1. A ſettlement by tenant in fee for 


ing; and not replied per fraudem gene the maintenance of herſelf and chil- 
rally. Peaſe v. Naylor, and wife, exe-| dren for life, to raiſe portions for 


| rutriv of M. Hall. 527 | younger children, and the ſurplus to 
| 10, A plea of judgment recovered on ; her heir at law, the having then many 


a fimple contract, pleaded by an ad- ſons and daughters, is a voluntary 
miniſtrator to debt on bond, mutt aver | tettlement, and void againſt purchaſers, 
that ſuch recovery was had before no-{under 27 Eliz. And a leflee at rack- 
tice of the bond debt. Sawyer v. Mer-|rent is a purchaſer for a valuable conſi- 
cer. 528}|deration. Goodright ex dim. Aumphreys 
1. An outfianding judgment againſtſ et al. v. Moyes. 618 
a teltator or inteftate, not docketted! 2. What ſhall be a good conſidera- 
according to the direction of 4 & 5 . tion to ſupport a ſettlement by way of 
0 X M. c. 20. cannot be pleaded by anf remainders to the younger brothers of”' 
ö executor or adminiſtrator to an action i the intended huſband, eldeſt ſon of the 
a n {imple contract. Steel v. Rorke. 528 parent. Roe ex dim Hamerton v. Mil- 
ö 12. And on a plea of plene admint- | ton. et al, 610 
uri, to debt on a judgment againſt; 3. A ſettlement in conſideration of a 
. the inteſtate not docketted, the detend- | marriage portion of the houſehold goods 
l ant may give in evidence payment of | belonging to Lord Montfort, at his 
4 bound and other Ipecialty debts, which |lordſhip's houſe in town; and which 
1 exhauſted all the aflets. Hickey v. Hlay-j were very minutely particuJarized in a 
_ er, 29 itchedule annexed to the ſettlement, tor 
f POSSESSIO FRATRIS, the ute of Lord 3ontford for life; re- 
E See IIEIR, No. 1, maindler to Lady Montfort for life, re- 
mainder 
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mainder to the firſt and other ſons: of | term of years as his fervant, and B. ce. 
* the marriage in ſtrict ſettlement, was |venanted to do certain things on his 
held good. Cadogan v. Kennet. 624 part; B. then came to England with 
4. To make a voluntary ſettlement | the flave. In an action againſt A. who 
void againſt a ſubſequent purchaſer, had ſeduced him from the ſervice of B. 
within the ſtat. 27 Eliz, c. 4. it muſt | 4. was not permitted to allege that the 
be corinous and fraudulent, not rolun- contract was void, as being made by an 
tary only. Doe ex dim IVatjon, et al. |infant and a flave, and therefore, that 
v. Routledge. 627 the declaration, which ſtated him to 
5. If there be an agreement before | have been retained as a ſervant for a 
marriage, that a ſettlement ſhall be|term of years, was not proved; for the 
made of the wiſe's eſtate, reſerving.to | Court held that the effect of tuch a con- 
her a power of diſpoſing of it, which ſ tract might be the manumiſſion of the 
agreement is ſigned by the intended ſlave: and conſequently, that it was for 
huſband and wife, but not fealed ; and | his own benefit; and being for his owy 
before the marriage the wife diſpoſes | benefit, that it was, at molt, only void- 
of it to the huſband, who ſurvives her, able by the infant himſelf, and not by a 
and deviſes the eſtate by will; the title | ſtranger. Keane v. Boycott. 758 
of his deviſce is ſuch a doubtful equity SOLICITOR GENERAL, 
as cannot be ſet up in an <ectment |. þ 
againſt the title of the wite's heir-at- Sce INFORMATION, No. 24. 


law. Doe ex dim. Hodſdin v. Sta- SUNDAY. 
4s * How. far a writ be returnable on + 


SHERIFF. Sunday, ſhall be good. Swann v. Broome 
| 607 
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1. Where two writs of Veri facias : | 
againſt the ſame defendant are deliver- TRADE. 
cd to a ſheriff on different days, and no On a covenant that, in confider- 
ſale is actually made of the defendant's ation of a weekly payment to 4. and 
goods, the firſt execution muſt have his executors for a term certain, 4. 
the priority, even though the ſeizure [ſhall not. exerciſe a particular trade; 
were firſt made under the ſubſequent | the executors of A. are not bound to 
execution. And if the perſon, claiming | abftain from exerciſing it. Cooke, ad- 
under the ſecond execution, pay the | mmifratrix, v. Colcraft. 506 
theriff the amount of the debt under | 

the firſt execution for his ſecurity, the TRESPASS, 
Court will not compel the ſheriff to re-] It is not a good juſtification in 
fund that money on motion. Huthin-|treipaſs that the defendant has a right 
fon v. Johnjton. | 466 [of way over part of the plaintiff's land, 
7 2. If it appear by the ſheriff's return] and that he went upon the adjoining 
to a writ of execution that greater fees land becauſe the way was impatlable 
have been taken for the levy than are | from being overflowed by a river. Taj- 
3 by 29 liz. c. 4. the ſheriff is lor v. M Aiteſeud. 708 

table to an action on the ſtatute for | 
treble damages at the ſuit of the party TRUSTS. 
i grieved ; and under that ſtatute the] A. being celui que truſt of a term, 
i; ſheriff can not make any other charge | afterwards purchaſes the fee in bis own 
; except for the poundage. IFoodgate v. name, and deviſes the premiſes in tee do 
N Knatchbull. 477 | his heir, whom he makes his executor 
and reſiduary legatee, and dies: held 


— 
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. - 
| 2 SLAVES. 8 clearly that the term fhall go with the 
ö An infant ſlave in the Weſt-Indies, fee to the heir, and not to the perſonal 
executed an indenture, by which he] repreſentative, -Goodright ex dim, rau. 
| tovenanted to ferve B. for a certain | ces Hoole, v. Jojeph Sales. 4¹ 
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” 


TRUSTEES, 


verdict in ejectment that ſuch a term 


TRUSTEES. 


1. Under certain eireumſtanees, 
jury may preſume a ſatisfied term to 
have been ſurrendered to the ceſtuz 
que uſe : but if no ſuch preſumption 
de made, and it appear on a ſpecial 


is ſtill outſtanding in a truſtee who is 
not joined in bringing the ejectment, 
the ceſtui que uſe cannot recover. Good- 
title ex dim. Owen Jones v. Evan Jones 
ct al. in error. 293 

2. On an ejectment to recover pre- 
miſes in mortgage, on the ſeveral de- 
miſes of the truſtees, for the mortgagor, 
under a marriage ſettlement, and the 
perſonal repreſentatives of the mort- 
gagee, it was held good, becauſe the 
truſtees were in fact in this caſe not 
truſtees for the mortgagor, but truſtees 
for the mortgagee. Armſtrong ex dim. 
Tinker et al. v. Pearſe et al. 96 


3. The Court will reſuſe to permit 


the ceſtui que truſt, not having been in 


Vou, III. 
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poſſeſſion, to be made defendant in 


ejectment inſtead of the tenant, as land- 
lord. Lovelock, ex dim. Norris, v. Lan- 


eaſter. 309 
VAGRANITS. 


A commitment by a juſtice of peace 
for a time certain, as for fourteen days, 
under the vagrant- act, is a commit- 
ment in execution, and the party is 
not entitled to be bailed. And if another 
magiſtrate, on illegal and corrupt mo- 
tives, diſcharge a perſon ſo committed, 
the Court will grant an information 


againſt him. The King v. R. Brook, 


et al, 6 
: WAGERS. oY 
See Gaming, House-Races. 
_ WARRANTS, 


General warrants, illegal. Entick v. 
Carrington, 83 7. Money v. Leach. 841 


WARRANTRY. 
See INSURANCE uro LIVYEs. 


3 R APPENDIX, 


APPENDIX. 
THIRD VOLUME 


OF 


THIS ABR IDGMENT. 


: Compriſing Caſes determined during the time it 
has been at Preſs. 


DISTRESS. 


Exall v. Part- Tux goods of a ſtranger, on the premiſes of another, were diſtrained 
ridge, er al. by the landlord for rent in arrear; and the ſtranger was obliged to pay 
Tr. Ter. the rent to redeem them; held that the ſtranger might maintain aſſump/i! 
1 3. B. R. for money paid to the uſe of the original leſſees who were bound by their 
ir. Ren. 308. oovenants to the landlord, although ſome of them had, to the knowledge 

of the plaintiff, before he placed his goods on the premiſes, aſſigned their 
intereſt to one of their co- leſſces, who was in the excluſive poſſeſſion at 

the time. — This was an action upon promiſes for money paid, laid out, 

and expended, for the uſe of the defendants. At the trial it appeared in 

evidence, that the three defendants were leſſees of certain premiſes, by 

by deed, from one Weich, to whom they thereby covenanted to pay the rent; 
N and that two of the defendants afterwards, with the plaintiff's know- 
, ledge, aſſigned their intereſt to Partridge, the other co-leſſee, who was 
p a coachmaker ; ſubſequent to which aſſignment, the plaintiff put his car. 
riage upon the premiſes, under the care of Partridge, where it was taken 
as a diſtreſs by Welch, the landlord, for rent in arrear; and the plaintiff, 
in order to redeem it, was obliged to pay the rent due, taking, at the 
time, a receipt from Weich's attorney as for fo much received on account 
of the three defendants. The preſent action was brought to recover 
that ſum. The plaintiff was nonſuited, on the ground that the action 
ſhould have been brought againſt Pariridge alone, he being the perſon in 
the ſole poſſeſſion of the premiſes at the time with the knowledge of the 
plaintiff, who had truſted him only with the poſletſion of his property; 
and he, alſo, being the perſon ultimately reſponſible to the other two de- 
fendants ; and therefore it was faid, that the money muſt be taken to have 
been paid for his uſe only.—A rule was obtained, calling on the defend- 
onts to ſhew cauſe why the nonſuit ſhould not be ſer aſide, and, after caule 
ſne wu PER Cunriav : One of the propoſitions ſtated by the plaintift's 
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counſel certainly cannot be ſupported, that whoever is benefited by a 
payment made by another is {table to an action of afſumpſit by that other ; for 
one perſon cannot by a voluntary payment raiſe an aſſumpſit againſt an- 
other. But here was a diſtreſs for rent due from the three defendants ; 
the notice of diſtreſs expreſſed the rent to be due from them all; the 
money was paid by the plaintiff in ſatisfaction of a demand on all, and it 
was paid by compulſion ; therefore this action may be maintained againſt the 
three defendants. The juſtice of the caſe indeed is that the one, who 
muſt ultimately pay this money, ſhould alone be anſwerable here: but 
as all the three defendants were liable to the landlord for the rent in the 
firſt inſtance, and as by this payment made by the plaintiff all the three 
were releaſed from the demand of the rent, this action may be ſupported 
azainſt all of them. — Rule abſolute. 


EJECTMENT. 


SERVICE of a declaration in ejectment on one of two tenants in poſ- Doe, ex dim. 
ſeffion is good ſervice on both: in this caſe it was expreſsly ſworn, that > Joks Bailey, v. 
declaration was tendered to one of the tenants in poſſeſſion, who re- Roe, Hil. Ter. 
fuſed to receive it, and thereupon a copy was faſtened on a part of the 39 Geo. 3. CB. 
premiſes. Ful. Be. 369. 

If a declaration be ſerved on the wife of the tenant in poſſeſſion, and Goodtitle, eæ dim, 
ſhe neglect to deliver it to her huſband, ic will be good ſervice, and he Read, v. Bad- 
muſt anſwer for her default: but in this caſe the ſervice being upon the title, Hil, Ter. 
neice, and nailing another copy to the door: and the wife having ac- 39 Geo. 3. C. B. 
knowledged that the declaration came to her hands, and that ſhe had 1 Pul. & Beſ. 384. 
ſent the ob to her huſband, THE CovurT held this inſufficient ; and WE 
faid, that it would be going farther than they had ever gone to admit the 
mere acknowledgment of the wife to bind the huſband. : 

So, ſervice of a declaration in ejectment (there being no tenant in poſ- Goodtitle,ex dim. 
ſeſſion of the premiſes, which conſiſted of a large wood) upon a perſon Roberts and wife, 
appointed by the court of Chancery to manage an eſtate for an infant; Badtitle, 
and who had cut and ſold the underwood, was held inſufficient, * CB 
Court being of opinion, that it amounted to no more than a ſervice on a 33, 8,78 
gentleman's bailiff. ES 


ERROR. 


THe defendant in error having recovered a judgment in an action of Margaret M*Na- 
aſſump/it in the court of Common Pleas, the plaintiff in ercor brought a mara v. Fiſher, 
writ of error, without joining her huſband, and aſſigned her coverture as Tr. Ter. 
error in fact; to which the defendant in error pleaded in nullo eft erratum. 39 Geo. 3. BR. 
The writ of error was quaſhed in the laſt term, on the ground that a Ter, Rep. 302. 
feme covert could not ſue out a writ of error without her huſband, But 
the maſter having ſome doubt whether or not the defendant in error were 
entitled to the coſts on the writ of error under the ſtatute 4 An. c. 16. 
ſ. 25. Tue Cour ſaid, there; was no reaſon why the defendant 
in error in this caſe ſhould not have his coſts. And they referred to the 
caſe of Cooper v. Ginger, 1 Str. 606 ; and 2 Lord Raym. 1403, where it 
was holden that the ſtatute was not confined to thole caſes only where a 
variance from the original record was affigned as error; but that it ex- 
tended to all writs of error by reaſon of the words in the ſtatute, © or 
« other defect. £4: 
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ESCAPE. 


Griffiths To debt for an eſcape, defendant pleaded a neeligent eſcape, and 
2, Eyles, voluntary return, ſince which the priſoner had been fafely kept. Plaintiff 
Ea. Ter. in iis replication admitted the negligent eſcape and voluntary return, but 


39 Geo. 3. C. B. alleged that the priſoner had not been ſafely kept ſince that time, having 
144). S 413. a ain eſcaped, which was a different eſcape from that mentioned in the 
plea, and the ſame. for which the action was brought. Defendant, in his 

rejoinder, traverſed the allegation that the priſoner had not been ſafely 

kept, and then pleaded to the latter part of the replication as to a new 

aſſignment, a negligent eſcape, voluntary return, and ſafe keeping ſince, 

in the ſame manner as in the plea, This latter part of the rejoinder the 

Court refuſed ro ſtrike out on motion, but held it bad on ſpecial demur- 

rer. Alſo a plea that, if the priſoner efcaped ſeveral times (without 

ſpecifying them), he returned as often, is bad.—This was an action of 

debt for an eſcape out of execution, againſt the defendant, as warden of 

the Fleet. Pleas : ft, Mi debet. 2dly, That the eſcape was without 

the knowledge, privity, conſent, or permiſſion, of the defendant, and 

againſt his will; and that before he knew of the eſcape, and before the 

tiling of the bill, the priſoner, voluntarily, and of his own accord, re- 

turncd back into the cuſtody of the defendant, and continually, from 

thenceforth hitherto, hath been, and till is, there kept and detained in 

execution, at the ſuit of the ſaid piaintiff. This was accompanied by 

an affvavit on the part of the defeadant, according to the proviſions of 

8 & 9 Will. 3. c. 27. ſ. 6. that the eſcape was without his privity. The 

plaintiff, in his replication, xr, joined iſſue on ii debet; 2dly, admitting 

that the eſcape was without the privity of the defendant, and tha: the 

return to priſon was voluntary, went on to allege that the priſoner had 

not, from thenccforth, been kept and detained in the cuſtody of the de- 

fendant, but thar after he had ſo returned into cuſtody, and after the de- 

fendant had notice of the former eſcape, and before the exhibiting the 

bill, the defendant permitted and ſuffered the priſoner to eſcape and go 

[ at large in manner as the plaintiff had complained againſt him, “ which 
Þ | ſaid laſt- mentioned eſcape is another and different eſeape than the eſcape 
DE „ mentioned in the plea of the defendant fo by him laftly above pleaded 
1 *in bar, as afore ſaid; and was, and is, the very ſame identical eſcape for 
I «* which the ſaid piaintiff brought this action and exhibited his aforeſaid 
Þ * bill, and this,“ c. The defendant in his rejoinder having traverſed 
the allegations that the priſoner had not been ſafely kept ſince bis volun- 
tary return, with a e e in the uſual way, proceeded: © And as to 
the ſaid ſuppoſed eſcape ſo by the ſaid plaintiff newly aſſigned ationen 
non, becauſe if any ſuch eſcape ſy newly aſſigned was made by the ſaid 
& priſoner, the ſame was ſo made by the ſaid priſoner privately, and with. 
&« out the knowledge, privity, couſent, or permiffion of the defendant, and 
„ againſt his will; and that afterwards, and before the defendant knew 
* N ſich eſcape. and before the filing the bill of him, the ſaid plaintif, 
„ag inſt the ſaid defendant in this behalf, to wit, on, &c. at, &c. the ſaid 
„ prifoner voluntarily, and of his own accord, returned back again into 
the cuſtody of the {aid defendant, and continually from thenceforth hi. 
te therto had been, and ſtill is, kept and detained in the cuſtody of the ſaid 
« deſundant in execution at the ſuit of the ſaid plaintiff for the debt and 

„ damages aforeſaid, in form aforeſaid, recovered by the ſaid plaintiff ; 
_« which laid eſcape in this plea mentioned, if any ſuch was made, 1s the 
_ « ſame eſcape whereof the ſaid plaintiff hath above in his ſaid new Mor- 
& ment in this behalf alleged againſt him the ſaid defendant. And this, 
„Kc. wherefore he prays judgment if the ſaid plaintiff ought to have or 


© n. aintain his aforcſaid action in reſpect of the premiſes ſo newly bene 
: SP : again! 


_=_ — 
44 8 
1 


rr . IEP" 


FFF 


APPENDIX. (Eſcape.) 


t againſt him,” K. EvRe, Ch. J. There is a difference between this 
caſe, and that of two pleas pleaded without leave of the Court: the two 
pleas are diſtinft from each other; this is but one rejoinder containing 
double matter; it may be a ſubject for de murrer, but not for the exer- 
eiſe of the ſummary juriſdiction of the Court. 

In conſequence of this intimation from the Court a ſpecial demur- 
rer was afterwards put in, aſſigning for cauſes, „that the ſaid re- 
« joinder is double and multifarious in this, that it contains two ſepa- 
« rate and diſtin& anſwers, and offers two ſeparate and diſtinct iſſues 
upon the aforeſaid replication of the above plaintiff to the ſaid plea 
« of the defendant, ſo by him laſtly above pleaded in bar, whereas 
« only one iſſue could or ought to have been offered or taken upon 


the ſaid replication, or upon the matter therein contained; and that 


« the ſaid rejoinder is alſo double and informal in this, that it offers to put 
in iſſue two diſtinct and different eſcapes, whereas the plaintiff hath 
« originally declared upon and in his ſubſequent replication hath ſupported 
his ſaid declaration by only one eſc:pe, and that according to the rules 
« of good pleading the ſaid r:joinder thould and ought to have been con- 
« fined to and have concluded with a traverſe, which is thereby taken on 
ie the ſaid eſcape ſo ſer forch in the ſaid replication of the ſaid plain tiff, yet 
« the ſaid defendant hath very unneceſlariiy and inartificially extended 
« the ſaid rejoinder to further and other aud different matter, by way of 
« ſuppoled ſecond anſwer to the ſaid replication, whereas only one an- 
« {wer could or ought o have been ade to, and only one iſſue offered 
sor taken upon the ſaid replication, or in cr by the ſaid rejoinder; and 
« that the matter ſo ſecondly alleged in the ſaid rejoinder is no anſwer to 


e the ſaid replication, nor direct or poſitive enial of the eſcape therein 


mentioned, but only an argumentative denial of ſuch eſcape, whereas 
« the ſaid eſcape ſhould have been expreſ+iy and directly traverſed and 
« denied by the ſaid rejoinder z and that the ſaid rejoinder i caiculated 
« to occaiion the trial of two ſep arate iſſues upon one and the ſame f ct, 


« and allo to introduce a vexatious and unneceſſary length of pleading in 


« this cauſe ; and that the ſaid rejoinder is repugnant and informal in 
« this, that although in one part thereof it conſiders the 1:id replication 
« and anſwers the ſame as being a replication, yet, in another part 


« thereof, it conſiders the ſaid replication as being a new aſſignment, and 


« profeſſes to anſwer the ſame accordingly ; and that the ſaid rejoinder is, 
en various other reſpects, repugnant, multifarious, inſufficient, and 
informal.“ —Joinder in demurrer. Eyre, CH. J. If the obſervation be 
well- founded, that the common forms of replication in theſe caſes ſtop 
at the allegation, that the warden has not kept the priſoner in cuſt dy 
ſince the firſt voluntary return; the conſequence is, that this replication 
is not merely ingenious but informal; and my doubt has been, whether 


the firſt fault was not committed by the plaintiff. But, in truth, it ſeems 


to me thar the latter part of the replication is nothing more than an am- 
plification of the denial that the defendant had kept the priſoner in ſafe 
cuſtody ; it amounts to this, that he had not kept him in ſafe cuſtody, for 
he had permitted him to eſcape afrerwards. It does not appear to me 
that this rejoinder will enable the defendant to give in evidence any 


ſecond voluntary return. The defendant, by his plea, excuſes an eſcape, 
upon the ground of the priſoner having voluntarily returned and remained 


in his cuſtody ever ſince. Now put the caſe that the priſoner had made 
two or three efcapes, and had returned as many times, the defendant was 
bound to ſtate them all in his plea, in order to eſtabliſh the averment that 
the priſoner had been kept in ſafe cuſtody ever ſince. If this be not the 
caſe, the pleadings may go on for ever. The dcfendant, therefore, has 


made the real fault, as there is nothing in the replication in the nature of 


2 new aſſignment. Perhaps had the plaintiff merely traverſed the allega- 


tien in the defendant's plea, it would have been ſufficient and the ſhorteſt 


Way, 
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way, though J do not think him wrong for putting in a more explicit 
contradiction, THE CouRT, however, gave the defendant leave tc 
amend, on payment of coſts; intimatirg, at the ſame time, that it muſt 
be done in ſuch a way as not to preclude the queſtion veing brought to 
iffue as ſoon as poſſible. Accordingly the defendant amended his leccnd 
plea, by inferting an allegation, - that f the ſaid priſoner did, at any 
* time or times, after the ſaid commitment, &c. go at large from and out 
& of the ſaid priſon of the Fleet, and from and out of the cuſtody of him, 
* the ſaid defendant, he, the ſaid priſoner, ſo eſcaped and went at large 
* privately and without the knowledge, &c. of him, the defendant. and 
« apainſt his will; and that if any ſuch eſcape or eſtapes was, or were, f. 
« made, the ſaid priſoner, after ſuch ſcape or eſcapes, and before the defend. 
* ant knew of ſuch e/cape or eſcapes, and before the filing of the bill, ucluu- 
« tarily, and of his own accord, returned back again into the cuftody of the 
&« ffexrdant, and continually, from thenceforth, until, and at the time 
* of the commencement of the ſuir, was, and hath been, and ſtill is, 
„ kept and detained,” &c. EyRE, Ch. J.— The defendant knows, and 
is bound to know, the ſtate of his priſon, and whether there has been 
an involuntary eſcape and a ſubſequent return and fafe keeping of the 
priſoner fince that time, or whether there has been no eſcape at all. If 
there has been one eſcape, and one return; or if there have been ten 
efcapes, and ten returns, and the defendant thinks fit to plead the, 
and to infiſt, that independent of ſuch eſcapes rhe priſoner his been kept 
in ſafe cuftody, he is at liberty to do fo. But he cannot p cad hypotheti- 
cally, that if there has been any eſcape there has alſo been a return. He 
muſt either ſtand upon an averment that there has been no eſcave, or 
that there have been one, two, or ten efcapes, after which the priſoner 
returned. and that having kept him in cuſtody ſince that time he is en- 
titled to give thit anſwer to the plaintiff's charge. The defendant muſt 
take upon himfelf to ſtare the eſcapes ſpecifically, that the plaintiff may 
have an opportunity of combating his aſſertion. With reſpect to the 
laintiff's replication, it never abandoned the eſcape laid in the declaration. 
10 that eſcape the defendant pleaded what was an anſwer, as far as it 
went; in reply to which the plaintiff admitted the fact of the defendant's 
plea; but added, that he did nor complain of the eſcape previous to the 
return, but tha! the defendant had not kept the priſoner in cuſtody ſince 
£ ther return. THF Cour again gave the defendant leave to amend, by 
fiiik'ng bout the latter part of the rejotinder which had been demurred to, 
and leaving the traverſe of the allegation, that after the return of the pri- 
foncr, ard after notice of the former <ſcape, the defendant voluntarily 
permitted the priſoner to eſcape (1). | 
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EVIDENCE. 


Dy. Moiſes v. Tur mere production in court of a diploma of doctor of phyſic under 
Dr. Thornton, the ſeal of one of the univerſities is not in itſelf evidence to ſhew that tlie 
Hil, Ter. party named in the diploma is entitled to that degree.—The plaintiff, a 
3% Geo. 3. B. R. phyſician, brought an action againſt the defendant for ſlander, for ſaying 


$ Ter. Rep, 303. pare 


(1) The defendant having amended accordingly, iſſue was joined on the traverſe, 
and the cauſe came on to be tried before Xyre, Ch. J. at the Guildhall ſittings after 
this term. At the trial the plaintiff proved a notice of an eſcape to the defendant, and 
an eſcape ſubſequent to that notice, but did not prove any eſcape previous to the 
notice. Upon this the lord chief juſtice nonſuited him, holding, that the firſt eſcaßpe 
muſt iti}| remain the g/ of tie action, and would be purged or not, 25 it ſhould 
turn out that the priſoner Had or had not been ſafely kept fince his voluntary teturn 
aite; that eſcape, | 2 f 
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APPENDIX. (ZFvidence.) 


of him, in his profeſſion, * He is a quack; and if be fbetos you a diploma 
«it is a forgery:”” and in the declaration the plaintiff averred that he was 
a phyſician, and bad duly taken the degree of dodtor of phyſic. Tn ſupport 
of that averment, he produced at the trial a diploma, pu porting, on the 
face of it, to be granted by the univerſity of St. Andrew's, in Scotland, 
and to have the univerſity ſeal appendant to it. And in order to authen- 


ticate the inſtrument, the plaintiff's: counſel] offered to call a witneſs, Wh 


had been ſent into Scotland for the purpoſe (having before had no know- 
ledge of that univerſity, its conſtitution, or profeſſors), and who was 
ready to prove that he attended in the public library of the univerſi y, 
and applied to the perſons there aſſembled in their public capacities of 
reqor and profeſſors of the univerſity, and that the perlons ſo afſembied 
acknowledged to him that the fignatures ſubſcribed to the diploma con- 
ferring the degree of doctor of phyſic on the plaintiff, were of their pro- 
per hand- writing reſpectively; and that they informed him that the ſame 
was granted by the univerſity in full ſenate; and, in further conñrma— 
tion thereof, the witneſs had ſeen each profeſſor ſign a certificate in his 
preſence (correſponding with the hand-writing of their ſignature to the 
diploma) which certificate was as follows: “ Univerity Library, St. 
* Andrew's, April 13th, 1798. Sederwnt. Doctor Hill, Rector, Doctor 
« 4rnot, &c. (naming ſeveral other members preſent). The univerfity 
« agree to confer the degree of dector of medicine on Mr. Hugb Moſes, 
« of Pimlico, late ſurgeon to the Weſt Middleſex regiment, on teſtimo- 
« nials from George Pearſon, M. D. of the College of Phyſicians, Lon- 
« don, and lecturer on phyſic, and Andrew Thynne, M. D. of the College 
« of Phyſicians, London, and lecturer of midwitery. Extracted from the 
« univerſity records by n Cook, Cl. Univ. At St. Andrew's, Mar. 2 1ft, 
« 1799, That the above is a true and faithful extract of the minute in 
« the original record of the univerſity ; that, in conſequence of the above 
« reſolution, a diploma was extended and ſubſcribed by the rector, prinei- 
« pals, and all the profeſſors ; and that rhe univerfity feat was appended 
to the ſaid diploma, is certified by G. H.“ &c. (ſigned as before ſtated 
to have been ſeen by the witneſs). The ſaid witneſs was further informed 
by the officer, whoſe duty it was to affix the univerſity ſeal to their public 
acts, that the ſeal affixed to the diploma produced in evidence was ſuch 
ſeal, and that he recollected to have affixed the fame. Lord KEN VON 
was of opinion at the trial, that this was not ſuthcient evidence of the 
facts neceſſary to authenticate the inſtrument offered, either that the 
perſons, whoſe names were ſubſcribed to the diploma, had authority to 
grant the ſame ; or that the ſeal affixed thereto was the proper feat of the 
univerſity ; and, therefore, nonſuited the plaintiff. —Atrerwards a rule to 
ſhew cauſe why the nonſuit thould not be ſet alide having been obtained, 
and cauſe ſhewn, the Court diſcharged the rule. PER CuRIam : It is 
not neceſſary to prove the ſcal of a corporation in the ſame manner as the 
ſeal of an individual, by producing the witneſs who ſaw the feal afſixed: 
but when an inſtrument, having a ſeal affixed to it, purporting to be a 
corporate ſeal, is produced in evidence, it is neceflary to prove that it 
is the ſeal of the corporation, if there be any doubt abgut it; otherwite 
any inſtrument, with a ſeal to it, might be preduced in court as an inſtru- 
ment ſealed by the corporation. The inſtrument produced in this caſe 
was either the original act, or a copy of it: if it were produced as the 
original act by which the univerſity conferred the degree, the plaintiff 
ſhould have proved the inſtrument by legal evidence. Ir ſhould have 
becn proved that the ſeal affixed to it was the {ſeal of the univerſity, but 
no ſuch evidence was given. If produced as a copy of the original act, it 
ſhould have been proved in the uſual way, as a copy, vi. it ſhould have 
been compared with the original book by the witneſs who produced it: 


for the univerſity of St. Andrew could not, under their ſeal, give evi- 
dence that the plaintiff had taken ſuch a degree. Even if it be not neceſ- 
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APPENDIX. (Executors.) 


fary in general for the party to ſhew that he has regularly taken his de. 
gree, in this caſe it was neccfiarv, becauſe the plaintiff lewd in his dc. 
claration * that he had duly taken the degree of doctor of phyſic.” 


EXECUTORS. 


A. $UED, as executrix of B. on a policy effected by B. in his life-time, 
in which he was jointly intereſted with C. and D. now living, and was 
nonſuited : the Court held that the was entitled to the privilege of an exe. 


39 Geo. 3. C. B. cutrix to be exempt from coſts. —This was an application to the Court to 
1 Pul. & Heſ. 44 5. direct the prothonotary to tax coſts againſt the plaintiff who had been non» 


ſuited. The grounds on which it was attempted to differ this from the com. 
mon caſe of an executrix, were as follow: The plaintiff declared, as execu- 
trix of her huſband, on a policy of aſſurance effected by him in his life-time, 
and in which he was jointly intereſted with two others. The firſt count 
ſtated, that the teſtator, in his life-tiine, for the uſe of himſelf, S. L. and 
S. B. effected the policy for himſelf, and as agent, &c.; that the teſtator 
S. L. and S. B. were intereſted, &c. z that atterwards, in the life-time of 
the teſlator, the ſhip ſailed on her voyage, and that afterwards, and during 
the voyage, ſhe was loſt. The ſecopd count only differed from the fri 
in ſome circumſtances, which could not affect this motion. The third 
and fourth were money counts, ſtating, that the defendant was indebted 
to the plaintiff, as executrix, for money paid by the teſtator in his life. 
time, to the uſe of the defendant; and for money had and received by the 
defendant, in the life-time of the teſtator, to his uſe. EvRE, Ch. ].— 
On the two firſt counts we may infer, that the loſs happened in the life. 
time of the teſtator ; and, with regard to the money counts, the promiſe 
is an implication of law, fince the teſtator is the perſon to whom the debt 
is ſubſtantially due. The plaintiff was entitled to bring this action, and 
ſhe could only bring it in right of her teſtator. The rule of law is cl:ar. 
With regard to ſuch cauſes as fail under the cognizance of the executrix 
herſelf, ſhe ſucs at her peril ; the privilege is given on account of the 
fituation in which ſhe ſtands as to thoſe claims of the teſtator which were 
executed in his life-time. It is her duty to convert thoſe claims inte 
aſſets, which the muſt do with ignorance and uncertainty, and on that 
account ſhe is protected from colts. BULLER, J. Iam of the ſame opi- 
nion. It makes no difference that the ſurviving parties, for whoſe interck 


this policy was made, might have brought the action in their own names. 


END OF THE THIRD VOLUME. 


tu Daviſon, Whitcfriers.} 


. 
je. 


E RRAT A. 


Is page 32, line 35, inſtead of teflator read teftatrix. 


320, ſide note, inſtead of Wilſ. 63, read 3 Filſ. 63. 

393, fide note, inſtead of 5 Ter. Rep. read 5 Bur. Rep. 

6 54, fide note, inſtead of 2 Wil. 903, read 30g. 

763, ſecond fide note, read C. Ren. 220. 

793, fide note, line 13, inſtead of x Pul. & Boſ. q3, read 92. 
318, line 26, inſtead of Defendants read Defendant. 

fame page, line 31, inſtead of therefore read further. 


$24, in firſt ſide note, dele London and read Roſs v. ara pe, Tr. Ter. 


1 Co. 3. B. R. 1 Black. 312. 

fame page, line 17, inſtead of vie read wie. 

ſame page, line 22, inftead of ſea read marine inſurances, 

fame page, line 24, add a fide note, Mich, Ter. 1 Geo. 3. B. R. 2 Burr, 
Ren. 1088.“ 

fame page, line 31, inſtead of me read Sir James Burrows, 

ſame page, line 32, inſtead of me read him. 

B26, line 33, inſtead of derived read derive. 

B35, line 8, inſtead of rhe licences read ale licences, 

$45, line 23, inſtead of In action read In as action. 
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